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The Committee for Justice is a Statutory Departmental Committee established in accordance
with paragraphs 8 and 9 of the Belfast Agreement, Section 29 of the Northern Ireland Act
1998 and under Standing Order 48. The Committee has a scrutiny, policy development and
consultation role with respect to the Department of Justice and has a role in the initiation of
legislation.

The Committee has the power to:

® consider and advise on Departmental budgets and annual plans in the context of the
overall budget allocation;

m consider relevant subordinate legislation and take the Committee stage of primary
legislation;

m call for persons and papers;
B jnitiate inquires and make reports; and

B consider and advise on any matters brought to the Committee by the Minister of Justice.

Membership

The Committee has 11 members including a Chairperson and Deputy Chairperson and a
quorum of 5.

The membership of the Committee during the current mandate has been as follows:

Mr Alastair Ross (Chairman)?*
Mr Raymond McCartney (Deputy Chairman)
Mr Stewart Dickson

Mr Sammy Douglas?3#

Mr Tom Elliott?

Mr Paul Frew®

Mr Chris Hazzard"®

Mr Séan Lynch

Mr Alban Maginness

Mr Patsy McGlone®

Mr Edwin Poots?1©

With effect from 10 December 2014 Mr Alastair Ross replaced Mr Paul Givan as Chairman.
With effect from 1 October 2012 Mr William Humphrey and Mr Alex Easton replaced Mr Peter Weir and Mr Sydney
Anderson.

With effect from 16 September 2013 Mr Sydney Anderson replaced Mr Alex Easton.

With effect from 6 October 2014 Mr Sammy Douglas replaced Mr Sydney Anderson.

With effect from 23 April 2012 Mr Tom Elliott replaced Mr Basil McCrea.

With effect from 6 October 2014 Mr Paul Frew replaced Mr Jim Wells.

With effect from 10 September 2012 Ms Rosaleen McCorley replaced Ms Jennifer McCann.
With effect from 6 October 2014 Mr Chris Hazzard replaced Ms Rosaleen McCorley.

With effect from 23 April 2012 Mr Patsy McGlone replaced Mr Colum Eastwood.

With effect from 6 October 2014 Mr Edwin Poots replaced Mr William Humphrey.
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List of abbreviations and acronyms used
in the report

AG Attorney General

AOABH Assault Occasioning Actual Bodily Harm

APIL Association of Personal Injury Lawyers

CLC Children’s Law Centre

CRO Criminal Records Office

DHSSPS Department of Health, Social Services and Public Safety
DBS Disclosure and Barring Service

DE Department of Education

DoJ Department of Justice

DPA Data Protection Act

DVPO Domestic Violence Prevention Order

ESR Examiner of Statutory Rules

ECHR European Convention on Human Rights
ECtHR European Court of Human Rights

EQIA Equality Impact Assessment

FSNI Forensic Science Northern Ireland

HSCB Health and Social Care Board

ICO Information Commissioner’s Office

JJiC Juvenile Justice Centre

LCJ Lord Chief Justice

LSC Northern Ireland Legal Services Commission
NDPB Non Departmental Public Body

NICS Northern Ireland Civil Service

NIACRO Northern Ireland Association for the Care and Resettlement of Offenders
NICTS Northern Ireland Courts and Tribunals Service
NIHRC Northern Ireland Human Rights Commission
NIO Northern Ireland Office

NIPB Northern Ireland Policing Board

NSPCC National Society for the Protection of Cruelty to Children
PPS Public Prosecution Service

RPA Review of Public Administration
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RQIA
SAO
SCS
SOPO
UNCRC
VOO

VOPO

Regulation and Quality Improvement Authority
Supervised Activity Order

Senior Civil Service

Sexual Offences Prevention Order

United Nations Convention on the Rights of the Child
Violent Offences Order

Violent Offences Prevention Order
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m  Belfast Feminist Network
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m  Catholic Bishops of Ireland
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®  Department of Education
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B Family Education Trust
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® |nclude Youth
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®  Knock Presbyterian Church

® |aw Society of Northern Ireland

m Life Northern Ireland
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® Presbyterian Church in Ireland

m PSNI

®  Public Morals Committee of the Reformed Presbyterian Church of Ireland
® Public Prosecution Service

B Regulation and Quality Improvement Authority
®  South Eastern Health and Social Care Trust
m  Society for the Protection of Unborn Children
®m St Patrick’s Church

®m  Stanton Clinic

® The Children’s Law Centre

m Victim Support NI

® Women’s Aid Federation Northern Ireland

® Women’s Network

® Youth4life

Written submissions received as part of the Legal Aid and Coroners’ Courts Bill referring to
the Attorney General’s proposed amendment to the Coroners Act (Northern Ireland) 1959

B Association of Personal Injury Lawyers
B Castlereagh Borough Council

®m [nformation Commissioner’s Office

= KRW LLP

® Law Centre NI

B |[aw Society of Northern Ireland

®  Northern Health and Social Care Trust
®  Northern Ireland Human Rights Commission
®  Northern Ireland Policing Board

m  Office of the Lord Chief Justice

= PSNI

®  Southern Health and Social Care Trust

m  South Eastern Health and Social Care Trust
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Written Submissions

Attorney General for Northern Ireland

P Attorney General
@é‘% for Noﬂhe¥n Ireland

Christine Darrah Our Ref: 18/05/13/012
Clerk to the Committee for Justice

Room 242

Parliament Buildings

Ballymiscaw
Stormont Date: September 16 2014

Belfast BT4 3XX

Dear Ms Darrah,

Justice Bill

Thank you for sending me the draft Justice Bill following its initial
consideration by the Committee. I offer some comments below but am, of

course, happy to deal with any specific issue that the Committee might later

wish to raise with me.

Proposed amendment to the Coroners Act (Northern Ireland) 1959

By letter dated 5 March 2014, during the passage of the Legal Aid and
Coroners Courts Bill I asked the Committee to give consideration to a
potential amendment to the Coroners Act (Northern Ireland) 1959 (‘the 1959

Act’) which I considered would be of material benefit to the public.

My proposed amendment (drafted as an insertion into the 1959 Act) reads

as follows:

Office of the Attorney General for Northern Ireland, PO Box 1272, Belfast BT1 9LU
Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneygeneralni.gov.uk
www. attorneygeneratni.gov.uk
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“Provision of information to Attorney General for purposes of section
14

14A.-(1) The Attorney General may, by notice in writing to any person
who has provided health care or social care to a deceased person,
require that person to produce any document or give any other
information which in the opinion of the Attorney General may be
relevant to the question of whether a direction should be given by the

Attorney General under section 14.

(2)A person may not be required to produce any document or give any
other information under this section if that person could not be
compelled to produce that document or give that information in civil

proceedings to the High Court.

{3)In this section-
“document” includes information recorded in any form, and
references to producing a document include, in relation to
information recorded otherwise than in legible form, references to

providing a copy of the information in legible form;

{4JA person who fails without reasonable excuse to comply with a
requirement under this section commits an offence and is liable on
summary conviction to a fine not exceeding level 5 on the standard

scale.”

Under section 14(1) of the 1959 Act I can direct a coroner to hold an inquest
where I consider it is ‘advisable’ to do so. I do not possess a statutory power
to obtain papers or information that may be relevant to the exercise of this
power. In recent years I have had some difficulty in securing access to

documents from Health and Social Care Trusts (‘HSC Trust), such as

Office of the Aticrney General for Northern Ireland, PO Box 1272, Belfast BT1 9LU
Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneygeneralni.gov.uk
www.attorneygeneralni.qov.uk
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Serious Adverse Incident (‘SAI) report forms, which I have considered
relevant to the proper exercise of my discretion. One recent, and high
profile, incident involving a particular HSC Trust has served to strengthen
my view that a power to obtain relevant material is crucial to the public
interest in ensuring a high standard of healthcare and investigation of

incidents that result in the death of a patient.

On 30 March 2014 I became aware of media reports concerning the deaths
of at least twenty patients, including five babies, occurring between 2008
and 2013, at both Antrim Area and Causeway Hospitals. One report
indicated that some of the deaths may have been treated as an SAl and

reported to a coroner, but others may not.

I immediately sought information from the Northern HSC Trust concerning
each death and on 6 June 2014 I was supplied with material relating to
eleven deaths. Of these deaths, six had not been reported to a coroner at the
time of death and four were only referred after my request for information.
That medical practitioners had not reported these deaths before my
intervention, and a considerable time after these deaths, is of very great
concern and highlights the importance of my proposed amendment in

closing the current information gap.

As you know, the proposed amendment was first considered during the
Committee Stage of the Legal Aid and Coroners’ Courts Bill. It was not
thought possible to include the amendment in this Bill as further
clarification was required. However, when the Committee took the
opportunity of requesting written evidence on my proposed amendment a
number of favourable responses were received from a wide variety of

consultees including the Health Minister and HSC Trusts.

Cffice of the Attorney General for Northern Ireland, PO Box 1272, Beifast BT1 9LU
Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneyaeneralni.gov.uk
www.attorneygeneralni.gov.uk
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Three HSC Trusts (South Eastern, Southern and Northern) responded with
a spectrum of degrees of support for the amendment. The Health Minister is
also supportive of the amendment, subject to further clarification on a

number of discrete matters.

The Law Society indicated that I should have adeguate powers in order to
provide me with sufficient information to take a decision under section 14(1)
and agreed with the proposed amendment. The Association of Personal
Injury Lawyers, Castlereagh Borough Council and the Law Centre all agreed
that the proposed amendment was necessary to ensure that deaths were

investigated effectively.

The Information Commissioner’s Office indicated that it would be
appropriate to provide a specific statutory power to the Attorney General so

that relevant documents could be disciosed.

The Northern Ireland Policing Board sought further clarity regarding the
remit of the proposed amendment and was concerned about resource
implications for the Police Service of Northern Ireland (‘PSNI’. I have since
written to Mr Jonathan Craig, the Chairman of the Policing Board
Performance Committee, on behalf of the Policing Board, assuring him that
no additional obligations will be placed on the PSNI as a result of the

amendment.

When I gave evidence to the Commifttee on 28 May 2014 I indicated that the
amendment would be confined to deaths that occurred within a health and
social care setting and would not affect historic inquests which involved the
police or military. This remains the case. Neither do I believe that the
amendment will create a burden on the health service and 1 remain of the

view that there is a degree of urgency with the issue that the amendment

Office of the Attorney General for Northern Ireland, PO Box 1272, Belfast BT1 9LU

Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneygeneralni.gov.uk
www.attorneygeneralni.gov.uk
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seeks to address, given the circumstances regarding the Northern HSC

Trust outlined above.

Rights of audience for lawyers working in Attorney General’s Office

In September 2013 I wrote to the Minister for Justice raising an issue which
affects the operation of my office and which could usefully be dealt with in
the Justice Bill. At present employed barristers and solicitors in my office
cannot fully avail of their considerable advocacy skills because they do not
have rights of audience in all courts. It would be of very great assistance to
me, and would result in substantial savings, if the new Bill contained a
clause conferring the rights of audience of barristers in independent
practice on any lawyer working in the Office of the Attorney General for
Northern Ireland and designated by the Attorney General. At present there
are three barristers and five solicitors working in my office so this change

will not deprive the Independent Bar of significant amounts of work.

The Minister for Justice wrote to me in August 2014 indicating that the
Department of Justice had issued a short preliminary discussion paper to a
number of key stakeholders inviting their views, The responses to this paper
will be used to inform further consideration of the need for a wider
consultation exercise. My view remains that this proposal should apply, at
the outset, to the small number of lawyers working in my office and under

my direct supervision.

I would be grateful if the Committee would look favourably on this proposal
which, as well as having considerable substantive merit, has particular

importance in this period of budgetary pressure.

Office of the Attorney General for Northern ireland, PO Box 1272, Belfast BT1 9LU
Telephone: 028 80725333 Fax: 028 90725334 E-mail: contact@attornevgeneralni.gov.uk
www.attorneygeneralni.qov.uk
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Proposed Clause 11A — Ending the life of an unborn child.

I have examined clause 11A and am satisfied that it would be within the

legislative competence of the Assembly to enact this provision.

Comments on the Justice Bill as introduced

Part 1 Single Jurisdiction

In clause 3, a further safeguard could be added to protect local justice. I
note that in clause 4(4) the Lord Chief Justice, in giving a direction, is to
have regard to the desirability of a lay magistrate sitting in courts in
reasonable proximity to where he or she lives or works. A similar duty to
have regard to the benefit of justice being administered locally could be

usefully added to clause 3.

Part 3 Prosecutorial Fines

Multiple Offences

Where a person is accused of a number of summary offences arising out of
the same circumstances, a prosecutorial fine notice can only be offered in
relation to all the offences and a person cannot accept a fine for one offence
and proceed to trial on others (clause 17(2)). I understand that this
arrangement is to avoid a prosecution for an offence being hampered by the
suggested inability to refer at trial to the evidence relating to a separate
offence, arising out of the same circumstances, for which a fine has been
accepted. There may be some concern about a person being unduly
pressured to accepting responsibility for one of the offences which they

would otherwise have defended given the certainty of avoiding a conviction

Office of the Attorney General for Northern lreland, PO Box 1272, Belfast BT1 9LU
Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneygeneralni.gov.uk
www.attorneygeneraini.gov.uk
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via a prosecutorial fine. There is no reason in principle why provision
cannot be made to enable relevant evidence to be used despite the
acceptance of a prosecutorial fine, if the person is to be prosecuted for an

offence arising out of the same circumstances.

Part 4 Victims and Witnesses

Clauses 28(7) and 30(6) exclude judges and members of the prosecution
service (in the exercise of a discretion) from any obligations under the Victim
or Witness Charter. It seems to me that an obligation, for example, to treat a
victim with courtesy, dignity and respect would not in any way impinge on
judicial independence - and could be viewed as strengthening support for it.
Further, it seems to me that the obligations in Article 1 of the Victims’

Directive must apply to judges and prosecutors,

Part 7 — Violent Offences Prevention Qrders

Clauses 51(4) and 53(3) contain retrospective provisions regarding the
making of VOPO’s when the offence was committed prior to the
commencement of the Bill. A VOPO is more likely to constitute a public
protection measure than a penalty. In that circumstance, the Committee
can be confident that article 7 ECHR is not engaged. The severity of the
VOPO prohibitions or requirements can be measured by the sentencing

judge to ensure Convention compliance.

Part 8 - Miscellaneous

Avoiding delay in ¢riminal proceedings

In relation to clause 79, rather than providing a power to make regulations

outlining a general duty to progress cases, this duty could be placed onto

Office of the Attorney General for Northern freland, PO Box 1272, Belfast BT1 LU
Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneygeneralni.gov.uk

www. attorneygeneratni.gov.uk
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the face of the Bill (perhaps as an amended clause 79). The duty might be
phrased similarly to Rule 1.1 of the English Criminal Procedure Rules 2013,

Yours sincerely

Hiltin.

John F Larkin QC
Attorney General for Northern Ireland

Office of the Attorney General for Northern lrefand, PO Box 1272, Beifast BT1 9LU
Telephone: 028 90725333 Fax: 028 90725334 E-mail: contact@attorneygeneralni.gov.uk
www. attorneygeneralni.gov.uk
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Alliance for Choice

Jim Wells Proposed Amendments to the Justice Bill from the
Department of Justice: Amendment, New Clause ‘Ending the life
of an unborn child

Alliance for Choice Response

Key Concerns

The proposed ammendment as currently drafted disregards the law and international human
rights standards across a number of areas such as:

® The 1967 Abortion Act, permits abortions to be carried out only in England, Scotland and
Wales. Exclusion from this legislation in Northern Ireland means that the issue of abortion
continues to be governed by confusing and threatening legal ambiguity.*

B The exclusion of Northern Ireland from the 1967 Abortion Act and the continuing
criminalisation of women from Northern Ireland seeking abortions denies them: equal
entitlement to healthcare; and equal protection of the law enjoyed by their British
counterparts;?

B The legal status given in the ammendment to the ‘unborn child’ is a non-existent legal
term in the UK3. Most recenty the Chair of the UN Human Rights Committee, commenting
at the conclusion of Ireland’s fourth periodic examination by the Committee of its human
rights record stated: “the recognition of the primary right to life of the woman who is an
existent human being has to prevail over that of the unborn child and | can’t begin to
understand by what belief system the priority would be given to the latter rather than the
former.”*

We are also concerned that the purpose of the amendment, to restrict access to abortion
to NHS premises, has serious implications for those who may seek an abortion. In seeking
to restrict access to abortions on NHS premises in Northern Ireland would likely result in
an increase in those travelling outside of Northern Ireland. The extremely negative reaction
from professional bodies to the Dept. of Health draft guidelines was testament to the
reluctance of professionals to provide abortion on NHS in Northern Ireland®.

Financial Costs:

B The current high cost encountered by women in Northern Ireland in obtaining an abortion
outside of the jurisdiction is clearly placing the UK in violation of the right to health. This
service for women in England, Scotland and Wales is provided under the National Health
Service, in that it is provided to the vast majority of women free of charge. Women from
Northern Ireland, however, despite being UK citizens and paying the same fiscal taxes,

Bloomer, F and Fegan, E (2014) ‘Critiquing Recent Abortion Law and Policy in NI’ Critical Social Policy 34: 109-120;
Fpani, Alliance for Choice, NIWEP 2010, Submission of Evidence to the CEDAW Committee Optional Protocol: Inquiry
procedure. fpani, Belfast.

Bloomer, F & O’Dowd, K (2014) ‘Restricted access to abortion in the Republic of Ireland and Northern Ireland:
exploring abortion tourism and barriers to legal reform’ Culture, Health & Sexuality: An International Journal for
Research, Intervention and Care 16 (4):366-380

Several legal cases in UK courts have attested to this point, for instance: R v Tait [1990] CA Threat to kill unborn
child to pregnant woman not a threat to kill a third person within meaning of s16 OPA 1861, Foetus not a third
person distinct from its mother;
http://www.iccl.ie/news/2014/07/15/iccl-wholeheartedly-endorses-coruscating-un-comments-on-ireland-.html

BBC 2013 Draft abortion guidelines ‘causing fear among NI health staff’ [Homepage of BBC], [Online].
Available: http://www.bbc.co.uk/news/uk-northern-ireland-24550586.
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10

11

have to access abortion services through the private sector and also must pay for travel
and accommodation.® More individuals are likely to be placed in this category if the
amendment proceeds. The financial burden of travelling outside of Northern Ireland

to access an abortion is experienced more by those living in poverty and they will
therefore be unjustly affected by the restrictions.

Emotional Consequences

B The strong anti-choice socialisation process that pervades Northern Ireland churches,
schools and the political sphere makes choosing to have an abortion a more emotional
decision for Northern Ireland women. Being forced to leave one’s own country because
abortion is defined as a criminal act, and being called ‘murderers’ by politicians and
protestors stigmatises these women as criminals and inevitably leaves them with
emotional scars which many of their British counterparts are spared.” The stigma
experienced by those obtaining abortions will thus likely increase as a result of the
proposed restrictions.

Public Opinion

There have been repeated calls by various International human rights committee’s to have
public consultation on reforming the law in Northern Ireland in relation to abortion®. Whilst
this has yet to happen public polls by regional newspapers have indicated an appetite for
legal reform to improve access not restrict it.° The proposed amendment ignores calls on
international bodies and is not in line with public opinion.

In summary we would contend that the proposed amendment is a clear example of
discrimination against those seeking abortions, a further example of secondary status
of women in Northern Irish society prevalent within the Northern Ireland Assembly*°. We
note that in relation to similar situation in Ireland the Ireland rapporteur on the Human
Rights committee, Yuval Shany, said a majority vote in parliament could not be used to
deny human rights to a section of society. To do so would amount to the “tyranny of the
majority”.*

Fpani, Alliance for Choice, NIWEP 2010, Submission of Evidence to the CEDAW Committee Optional Protocol:
Inquiry procedure. fpani, Belfast. Bloomer, F & O’'Dowd, K (2014) ‘Restricted access to abortion in the Republic of
Ireland and Northern Ireland: exploring abortion tourism and barriers to legal reform’ Culture, Health & Sexuality: An
International Journal for Research, Intervention and Care 16 (4):366-380

Fpani, Alliance for Choice, NIWEP 2010, Submission of Evidence to the CEDAW Committee Optional Protocol: Inquiry
procedure. fpani, Belfast; Boyle, M. & McEvoy, J. 1998. Putting abortion in its social context: Northern Irish women’s
experiences of abortion in England Health, 2, 283-304; for wider discussions on legal restrictions on abortion and
stigma, Norris, A., Bessett, D., Steinberg, J.R., Kavanaugh, M.L., De Zordo, S. and Becker, D. (2011). Abortion Stigma:
A Reconceptualization of Constituents, Causes, and Consequences. Women'’s Health Issues, 21 (3), Supplement,
S49-S54.

Committee on the Elimination of Discrimination against Women (CEDAW) 2013, Concluding observations on the
seventh periodic report of the United Kingdom of Great Britain and Northern Ireland, United Nations, Geneva.
Committee on the Elimination of Discrimination against Women (CEDAW) 2008, Concluding observations on the sixth
periodic report of the United Kingdom of Great Britain and Northern Ireland, United Nations, Geneva. Committee on
the Elimination of Discrimination against Women (CEDAW) 1999, Concluding observations on the fifth periodic report
of the United Kingdom of Great Britain and Northern Ireland, United Nations, Geneva. United Nations Human Rights
Council, 2012 Report of the Working Group on the Universal Periodic Review - United Kingdom of Great Britain and
Northern Ireland. New York: United NationsUnited Nations Committee on Economic, Social and Cultural Rights, 2009
General Comment No. 20. New York: United Nations UN Doc. E/C.12/GC/20, (CESCR General Comment No. 20).

Rutherford, M (2012) Just one in five believe rape victims should not be allowed an abortion. Belfast Telegraph
30 August;

Horgan, G. & O’Connor, J.S. 2014, “Abortion and Citizenship Rights in a Devolved Region of the UK”, Social Policy
and Society, , pp. 1-11.

http://www.irishtimes.com/news/crime-and-law/ courts/irish-women-are-being-denied-human-rights-says-un-report-1.1877329
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Amnesty International UK

Amnesty International UK

Justice Act — |Jim Wells” amendment
Submission to the Northern Ireland Assembly
Justice Committee

Amnesty International UK
397 Ormeau Road,
Belfast, BT7 3GP

Contact: Grainne Teggart

Grainne.teggart@amnesty.org.uk

02890643000

www.amnesty.org.uk/ni September 2014

Amnesty International NI — UK Section

Amnesty International UK (AIUK) is a national section of a global movement of over three
million supporters, members and activists. We represent over 250,000 supporters in the
United Kingdom. Collectively, our vision is of a world in which every person enjoys all of the
human rights enshrined in the Universal Declaration of Human Rights and other international
human rights instruments. Our mission is to undertake research and action focused on
preventing and ending grave abuses of these rights. We are independent of any government,
political ideology, economic interest or religion.

Introduction

AIUK welcomes this opportunity to contribute to the evidence gathering of the Justice
Committee on the Justice Bill and its proposed amendments. Our evidence focuses on Jim
Wells’ amendment which seeks to ‘restrict lawful abortions to National Health Services
premises, except in cases of urgency when access to National Health Service premises is not
possible and where no fee is paid. The amendment also provides an additional option to the
existing legislation for a period of up to 10 years imprisonment and a fine.

At the outset, AIUK takes this opportunity to remind the Justice Committee that restrictive
abortion laws and practices and barriers to access safe abortion are gender-discriminatory,
denying women and girls treatment only they need.?

AIUK demands the full decriminalisation of voluntary abortion in all cases, [subject only to
such limitations as would be reasonable for any other type of medical intervention], and
further demands that states ensure access to safe and legal abortions at a minimum in
cases of risk to mental and physical health, or in circumstances where pregnancy is a result
of sexual violence, rape, incest or in cases of fatal foetal impairment.

This is in line with international human rights standards, and would be a critical step to
ensure that women in Northern Ireland can access a full range of health care, and that health
professionals can provide such care, without the threat of prosecution.

Oral evidence Amnesty International would welcome the opportunity to discuss this paper at
an oral evidence session with the Northern Ireland Assembly Justice Committee. Please refer
to the cover for contact details.

See UN Committee on the Elimination of All Forms of Discrimination against Women, General Recommendation No.
24: Article 12 Of the Convention (women and health), paras. 14 and 31 (c)
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Comments

3. Amnesty International is deeply concerned with the proposal to introduce further barriers
to women and girls accessing abortion services in Northern Ireland in an already highly
restrictive environment where abortion is regulated by gender discriminatory legislation? and
in the context of the continuing failure of DHSSPS to publish guidelines on the termination of
pregnancy in NI which has hindered access to / provision of lawful abortions.

This proposed amendment also seeks to introduce an additional option to the existing
legislation for a period of up to 10 years imprisonment and a fine on conviction on

indictment which, as currently drafted, would apply to both health professionals and women.
International human rights standards are clear on the criminalisation of abortion - UN Treaty
bodies have consistently called on state parties to amend legislation criminalising abortion in
order to withdraw punitive measures imposed on women who undergo abortion3.

This amendment fails to do this.

Criminal penalties are recognised by these UN bodies, as by the European Court of Human
Rights, to impede women'’s access to lawful abortion and post-abortion care®. This is
especially the case where there are severely restrictive laws, such as those in Northern
Ireland. Medical providers and women are reluctant to deliver or seek service and information
under any circumstance, including those permitted by law, where there is a risk of prosecution
and imprisonment.

The UN Special Rapporteur on the right to the highest attainable standard of health has also
recently recommended that states ‘decriminalize abortion, including related laws, such as
those concerning abetment of abortion’

The proposed amendment, therefore, is in direct contravention of these standards.

Amnesty International research on access to abortion has shown that a climate of fear can
hinder the provision of care with serious health consequences for women.® In circumstances
where abortion is subject to criminal law, such as in Northern Ireland, health care providers

2 The Offences against the Person Act 1861, sections 58&59. http://www.legislation.gov.uk/ukpga/Vict/24-25/100/
crossheading/attempts-to-procure-abortion. The Criminal Justice Act (Northern Ireland) 1945, specifically sections 25
http://www.legislation.gov.uk/apni/1945/15/section/25

3 (CEDAW Gen. Rec. No. 24, para. 31(c). See also Concluding Observations of the CEDAW Committee:Andorra, para.
48, U.N. Doc. A/56/38 (2001); Concluding Observations of the CEDAW Committee:Belize, para. 57, U.N. Doc.
A/54/38 (1999); Concluding Observations of the CEDAW Committee:Burkina Faso, para. 276, U.N. Doc. A/55/38
(2000); Concluding Observations of the CEDAW Committee:Cameroon, para. 60, U.N. Doc. A/55/38 (2000);
Concluding Observations of the CEDAW Committee: Ireland, para. 186, U.N. Doc. A/54/38 (1999); Concluding
Observations of the CEDAW Committee: Jordan, para. 181, U.N. Doc. A/55/38 (2000); Concluding Observations
of the CEDAW Committee: Namibia, Part Il para. 127, U.N. Doc. A/52/38/Rev.1 (1997); Concluding Observations
of the CEDAW Committee: Nepal, paras. 139 and 148, U.N. Doc. A/54/38 (1999); Concluding Observations of
the CEDAW Committee:United Kingdom, para. 310, U.N. Doc. A/55/38 (1999). See e.g., Concluding Observations
of the Committee on Economic, Social and Cultural Rights: Bolivia, para. 43, U.N. Doc. E/C.12/1/Add.60 (2001);
Concluding Observations of the Committee on Economic, Social and Cultural Rights: Mauritius, para. 15, U.N. Doc.
E/C.12/1994/8 (1994); Concluding Observations of the Committee on Economic, Social and Cultural Rights: Nepal,
paras. 32 and 55, U.N. Doc. E/C.12/1/Add.66 (2001); Concluding Observations of the Committee on Economic,
Social and Cultural Rights: Poland, para. 29, U.N. Doc. E/C.12/1/Add.82 (2002); Concluding Observations of
the Committee on Economic, Social and Cultural Rights: Senegal, paras. 26 and 47, U.N. Doc. E/C.12/1/Add.62
(2001). )

(ABC v. Ireland; Tysiac v.Poland No,o0. 5410/03, para. 116, ECHR 2007).

(UN Special Rapporteur on the right to the highest attainable standard of health, 3 August 2011, A/66/254), para.
65(h)).

6 Amnesty International, The total abortion ban in Nicaragua: Women'’s lives and health endangered, medical
professionals criminalized, Al Index AMR 43/001/2009 AMR 43/001/2009
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are often compelled to make decisions regarding available health care interventions, with a
view to avoiding potential prosecution, rather than a view to providing quality care.”

Detailed comments

Barriers to abortion

AIUK is concerned that the proposed amendment seeks to structure the legal framework in NI
in a way which would further limit a woman obtaining an abortion.

Human rights standards are clear that access to abortion should not be hindered, should

be easily accessible and of good quality and that states should eliminate, not introduce,
barriers which prejudice access to abortion services, such as conditioning access to hospital
authorities.

The European Court of Human Rights has said where states allow abortion they must ensure
its access. The Court, in the case of Tysiac v. Poland®, held that Poland has an obligation to
ensure effective access to abortion where it is legal, ‘[O]nce the legislature decides to allow
abortion, it must not structure its legal framework in a way which would limit real possibilities
to obtain it.”® The Court found a violation of Article 8. The Court reaffirmed this position and
found violations of numerous other rights in the Convention in two subsequent cases related
to abortion, including the right to be free from inhuman and degrading treatment and the right
to private life. These cases dealt with failings to ensure lawful and timely access to abortion
and abortion-related information°.

Furthermore, the 2008 Parliamentary Assembly of the Council of Europe Resolution on
Access to Safe and Legal Abortion, called on member states of the Council of Europe to
ensure access to abortion, including to ‘lift restrictions which hinder, de jure or de facto,
access to safe abortion...”.**

Amnesty International also refers the Justice Committee to United Nations standards, in
particular The Committee on Economic Social and Cultural Rights’ General Comment 14
(2000)*2 on the right to the highest attainable standard of health which notes that the right
to health requires that health care services, including sexual and reproductive health care
services, are available, accessible, acceptable, of good quality and designed to improve the
health of those concerned - in this case women (para 12). The Comment specifically states:

‘The right to health in all its forms and at all levels contains the following interrelated and
essential elements, the precise application of which will depend on the conditions prevailing
in a particular State party:

(a) Availability. Functioning public health and health-care facilities, goods and services, as
well as programmes, have to be available in sufficient quantity within the State party...

(b) Accessibility. Health facilities, goods and services have to be accessible to everyone
without discrimination, within the jurisdiction of the State party.

(c) Acceptability. All health facilities, goods and services must be respectful of medical
ethics and culturally appropriate, i.e. respectful of the culture of individuals, minorities,

Amnesty International, Briefing to the UN Committee on Economic, Social and Cultural Rights: Poland, 43rd session,
November 2009, Al Index EUR 37/002/2009

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{“dmdocnumber”:[“814538"],"itemid”:[“001-79812"]}
Tysigc v. Poland (2007), ECtHR, Appl. No. 5410/03, para. 116

RR v Poland (2011) http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-104911#{“item
id”:[“001-104911"]} and P&S v Poland (2012) http://hudoc.echr.coe.int/sites/fra/Pages/search.aspx?i=001-
114098#{“itemid”:[“001-114098"]}.

http://assembly.coe.int/ASP/Doc/XrefViewHTML.asp?FilelID=11855&Language=EN
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=9&DocTypelD=11
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peoples and communities, sensitive to gender and life-cycle requirements, as well
as being designed to respect confidentiality and improve the health status of those
concerned.*3

Amnesty does not find the amendment and current legislative framework in NI to fulfil these
standards and protect and promote women’s reproductive rights.

In addition to this, CEDAW General Recommendation 24 on Women and Health (1999)*
makes clear state responsibility to remove barriers that women face in accessing required
medical care; this includes conditioning such care to hospital authorities as quoted below.

‘States parties should report on measures taken to eliminate barriers that women face in
gaining access to health care services ...Barriers include requirements or conditions that
prejudice women’s access such as ... hospital authorities™®

This CEDAW recommendation goes on to call for and advocate Government action on
women’s rights and legislative reform needed to ensure women’s rights are protected and
promoted. Specifically, point 31 maintains;

‘States parties should also, in particular:

(a) Place a gender perspective at the centre of all policies and programmes affecting
women’s s health and should involve women in the planning, implementation and
monitoring of such policies and programmes and in the provision of health services to
women;

(b) Ensure the removal of all barriers to women’s access to health services, education and
information, including in the area of sexual and reproductive health...;

(c) Prioritize the prevention of unwanted pregnancy through family planning and sex
education and reduce maternal mortality rates through safe motherhood services and
prenatal assistance. When possible, legislation criminalizing abortion could be amended
to remove punitive provisions imposed on women who undergo abortion;

(e) Require all health services to be consistent with the human rights of women, including
the rights to autonomy, privacy, confidentiality, informed consent and choice.'*®

Criminalisation of abortion

In addition to the human rights impact of barriers to accessing healthcare, we object to

the criminalisation of women and medical professionals and the implications this has on
abortion services being provided. The United Nations’ independent expert body charged

with overseeing the implementation of the Convention on the Elimination of all Forms of
Discrimination Against Women, the Committee on the Elimination of Discrimination Against
Women (CEDAW Committee), has issued guidelines on the implementation of the Convention
provisions. In its General Recommendation 24 (Women and Health), the CEDAW Committee
makes recommendations for government action to uphold Article 12 of the Convention. It
identifies barriers to women’s access to appropriate health care, and states that “laws that
criminalise medical procedures only needed by women punish women who undergo those
procedures”” and therefore are counter to the Convention. It includes a recommendation
instructing States that “When possible, legislation criminalising abortion should be amended,
in order to withdraw punitive measures imposed on women who undergo abortion.”8

Para 12 http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=9&DocTypelD=11
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24, point 21.
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24

CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health) para.14

CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health) para.31 (c)
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Several studies on access to abortion in countries with partial decriminalisation — such as in
Northern Ireland - have concluded that as long as abortion is generally criminalised, medical
service providers will be deterred even from providing care that is legal.® In its ruling in

the case of A, B, and C v Ireland, the European Court of Human Rights said it considered it
evident that the criminal provisions on abortion “would constitute a significant chilling factor
for both women and doctors in the medical consultation process” and that women would be
deterred from seeking legal and necessary care, and doctors from providing it, because of
this chilling effect.?°

Furthermore, affirming “the right of all human beings, in particular women, to respect for their
physical integrity and to freedom to control their own bodies”, the Parliamentary Assembly

of the Council of Europe has stated that “the ultimate decision on whether or not to have

an abortion should be a matter for the woman concerned, who should have the means of
exercising this right in an effective way.”?* It has invited member states of the Council of
Europe to “allow women freedom of choice and offer the conditions for a free and enlightened
choice without specifically promoting abortion.”??

The World Health Organisation’s (WHO) ‘Safe abortion: technical and policy guidance for
health systems’ (second edition) reinforces human rights standards and details measures
states should take to ensure access to abortion.?®

‘Policies should aim to:

B respect, protect and fulfil the human rights of women, including women'’s dignity,
autonomy and equality;

B prevent and address stigma and discrimination against women who seek abortion
services or treatment for abortion complications;

While countries differ in prevailing national health system conditions and constraints on
available resources, all countries can take immediate and targeted steps to elaborate
comprehensive polices that expand access to sexual and reproductive health services,
including safe abortion care.’?*

The WHO also comments on the negative effects of legislative restrictions on abortion,
which Amnesty International finds to be particularly relevant in limiting environments such as
Northern Ireland.

‘Legal restrictions on abortion do not result in fewer abortions nor do they result in
significant increases in birth rates... Conversely, laws and policies that facilitate access
to safe abortion do not increase the rate or number of abortions. The principle effect is to
shift previously clandestine, unsafe procedures to legal and safe ones... Restricting legal
access to abortion does not decrease the need for abortion, but it is likely to increase the
number of women seeking illegal and unsafe abortions, leading to increased morbidity and
mortality.’2®

Human Rights Watch, A State of Isolation: Access to Abortion for Women in Ireland, January 2010; Human Rights
Watch, The Second Assault: Obstruction Access to Abortion after Rape in Mexico, March 2006.

European Court of Human Rights, Case of A,B, and C v. Ireland, Judgement of 16 December 2010, para 254.

Parliamentary Assembly of the Council of Europe Resolution 1607 (2008) Access to safe and legal abortion in
Europe, para.6

Parliamentary Assembly of the Council of Europe Resolution 1607 (2008) Access to safe and legal abortion in
Europe. Para. 7.3

http://apps.who.int/iris/bitstream/10665/70914/1/9789241548434_eng.pdf
P98 http://apps.who.int/iris/bitstream/10665/70914/1/9789241548434_eng.pdf
P90 http://apps.who.int/iris/bitstream/10665/70914/1/9789241548434_eng.pdf
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Recommendations

1.

Amnesty International recommends this amendment is rejected in its entirety, including
the proposed limitation of abortion provision to NHS services alone, and that the NI
Assembly and Executive act to ensure that existing barriers to women accessing safe
abortion services, including a lack of guidance on the termination of pregnancy for
medical professionals, are removed.

Amnesty International further recommends that the NI Assembly and Executive place

a gender perspective at the centre of all legislation, policies and programmes affecting
women’s health and involve women in the planning, implementation and monitoring of
such legislation, policies and programmes and in the provision of health services to
women.

Ensure the removal of all barriers to women’s access to health services, education and
information, including in the area of sexual and reproductive health.

Prioritise the prevention of unwanted pregnancy through family planning and sex
education and reduce maternal mortality rates through safe motherhood services
and pre-natal assistance. When possible, legislation criminalising abortion could be
amended to remove punitive provisions imposed on women who undergo abortion.

Require all health services to be consistent with the human rights of women, including
the rights to autonomy, privacy, confidentiality, informed consent and choice.?®

For enquiries about this submission, please contact:

Grainne Teggart, Northern Ireland Campaigner
Amnesty International

http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24
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Our Ref: GD/14/CMcC
8 September 2014

The Committee Clerk
Room 242
Parliament Buildings
Ballymiscaw
Stormont

BELFAST

BT4 3XX

Dear Sir/Madam

JUSTICE BILL

At a recent meeting of Council, your letter dated 8 July 2014 seeking views on proposed
amendments to the Justice Bill was considered by Members.

I wish to advise that Members made no comment on the proposed amendments during the
meeting. However, Political Parties may wish to respond to your consultation on an

individual basis.

Yours faithfully

PAT CUMISKEY

Acting Chief Executive
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Bangor Free Presbyterian Church

Dear Justice Committee Clerk,

| write to you on behalf of Bangor Free Presbyterian Church voicing our full support to the
proposed amendment to the Criminal Justice Bill that will ensure that private clinics like the
Marie Stopes centre in Belfast cannot legally carry out abortions. We have a direct reference
to the Killing of the unborn in Exodus 21 v 22,23 “If men strive and hurt a woman with child,
so that her fruit depart from her, and yet no mischief follow: he shall be surely punished,
according as the woman’s husband will lay upon him; and he shall pay as the judges
determine. And if any mischief follow, then thou shalt give life for life.” It is clear from Exodus
21 v 12 the punishment for taking the life of the unborn is the same as for killing a full grown
man. “He that smiteth a man, so that he die, shall be surely put to death.”

John Calvin, commenting on this passage of Scripture protested vigorously against the
murder of the unborn, “If it seems more horrible to kill a man in his own house than in a field,
because a man’s house is his place of most secure refuge, it ought surely to be deemed
more atrocious to destroy a foetus in the womb before it has come to light.”

Marie Stopes tells us they are pro-choice. As far as they are concerned the unborn child has
no choice.

As stated above, we wholeheartedly support the proposed amendment to the Criminal Justice
Bill and its prohibition of abortion services in Northern Ireland.

Yours faithfully,

David Priestley (Rev.)
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Belfast Feminist Network

Belfast Feminist Network

Written evidence on the proposed amendment to the Justice Bill brought before the Justice
Committee by Jim Wells MLA on 2 July 2014

Belfast Feminist Network is a community collective representing the views of over 1400
people. Established in April 2010, the group is committed to providing an open and inclusive
space for discussions of gender inequality in Northern Ireland. Belfast Feminist Network have
been responsible for organising a range of public events on issues affecting women'’s lives
such as rape and sexual violence, political participation, reproductive justice and human
trafficking. We have engaged a number of MLAs and Ministers of the NI Executive through our
events and campaigning.

This response to the proposed amendment to the Justice Bill, brought before the Committee
by Mr Wells, reflects a number of discussions involving Belfast Feminist Network (BFN)
members, through the medium of our online community, our regular group meetings and at a
public consultation event hosted in August 2014.

BFN asks the Committee to consider the following objections to this proposed amendment:

Incompatibility with the Justice Bill aims

BFN calls on the Justice Committee to reject the proposed new clause 11A as it is
incompatible with the aims of the Bill. The Explanatory Memorandum of the Justice Bills
states the following core aims:

m  To improve services for victims and witnesses;
® To speed up the justice system;

®  To improve the efficiency and effectiveness of key aspects of the system.

This amendment would run contrary to these aims as the wording of the amendment could
lead to overlapping offences and would cause confusion in an area where clarity is needed.
In addition, by attempting to criminalise the operation of private health clinics performing
legal abortions this amendment is liable to create a dual offence, both under the Offences
against the Persons Act 1861, the Criminal Justice (NI) Act 1945 and under this proposed
amendment. This conflicts with the aim of improving the effectiveness of the Criminal Justice
system by potentially creating duplicitous charges and causing ambiguity.

Lack of consultation on a contentious issue

For these reasons of obvious incompatibility BFN considers Mr Wells’ proposal to be an
attempt to tack on a contentious issue to an unrelated Justice Bill disposing of the need for
consultation. This is an unacceptable way to create legislation on an area that will have such
an acute impact on vulnerable women. It is important to remember that those women seeking
abortions under the current legal framework in Northern Ireland are facing devastating
impacts to their long-term physical or mental health and the state has a duty of care towards
those women who are facing severe risks to their lives, health or well-being. If the Northern
Ireland Assembly were to introduce new legislation as part of an unrelated bill that does not
adequately deal with the complexity of the provision of reproductive healthcare services in
these circumstances, this would represent a failure of the state to uphold that duty of care.

Risk of judicial review due to potential breach of human rights law

The European Court of Human Rights has established very clearly that states are under an
obligation to facilitate access to abortion to the extent that it is provided for in domestic
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law. States that have been found to have taken action to block an individual’s access to an
abortion where the domestic law should have allowed for it or have failed to implement the
necessary legal and procedural arrangements to facilitate effective access, have been found
to be in breach of Article 8 of the European Convention on Human Rights; the right to private
and family life. (E.g. P and S. v Poland, October 2012; A., B. and C. v Ireland, December
2010) BFN is extremely concerned that the proposed clause represents an attempt to block
access to abortions for those individuals who should currently be able to have the procedure
under Northern Ireland’s legal framework. We believe it constitutes an interference with

the right to private and family life of women seeking abortions that cannot be justified as a
necessary or proportionate action and would therefore leave the Department of Justice open
to the risk of being subject to a judicial review.

It is important to highlight that numerous international human rights bodies to which the
Northern Ireland Executive Departments are all accountable, take a very dim view of any
attempts to further criminalise women seeking abortions or to restrict access to this
important healthcare service. For example, the CEDAW Committee expressed concern about
the criminalisation of abortion in Northern Ireland in their concluding observations on the UK
in the last two examinations:

“In line with its general recommendation No. 24 on women and health and the Beijing
Declaration and Platform for Action, the Committee urges the State party to give
consideration to amending the abortion law so as to remove punitive provisions imposed on
women who undergo abortion.”

Paragraph 14 of general recommendation No. 24 requires that states act to remove, “other
barriers to women'’s access to appropriate health care includ[ing] laws that criminalize medical
procedures only needed by women and that punish women who undergo those procedures.”

The Committee on Economic, Social and Cultural Rights has also called on the UK
government to de-criminalise this vital healthcare service in their 2009 concluding
observations:

“The Committee calls upon the State party to amend the abortion law of Northern Ireland to
bring it in line with the 1967 Abortion Act with a view to preventing clandestine and unsafe
abortions in cases of rape, incest or foetal abnormality.”

The Council of Europe has also been clear in its requirement on states to provide access
to this service. In April 2008 the Parliamentary Assembly of the Council of Europe issued a
report entitled “Access to Safe and Legal Abortion in Europe”, which called upon all member
states to decriminalise abortion, to guarantee women'’s effective exercise of their right to a
safe and legal abortion, and remove restrictions that hinder de jure and de facto access to
abortion.

When the UN Special Rapporteur on the right to health issued a report into sexual and
reproductive health in 2011, it stated more clearly than ever that laws restricting access to
abortion and criminalizing women seeking abortions are not acceptable within the international
human rights frameworks and states refusing to change such laws must be held to account:

“Criminal laws penalizing and restricting induced abortion are the paradigmatic examples of
impermissible barriers to the realization of women’s right to health and must be eliminated.
These laws infringe women’s dignity and autonomy by severely restricting decision-making by
women in respect of their sexual and reproductive health. Moreover, such laws consistently
generate poor physical health outcomes, resulting in deaths that could have been prevented,
morbidity and ill-health, as well as negative mental health outcomes, not least because
affected women risk being thrust into the criminal justice system. Creation or maintenance
of criminal laws with respect to abortion may amount to violations of the obligations of
States to respect, protect and fulfil the right to health.”

(Para. 21)
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Equality impact on vulnerable and marginalized women

An equality impact assessment of this proposed legislation would obviously highlight

that the amendment would disproportionately affect women over men as the only people
seeking abortions will be women and some trans men. The restriction on access to a

legal reproductive health procedure will have an adverse effect on this group that cannot
be justified as men face no similar restrictions to their healthcare options. Furthermore,

it will particularly impact women with specific vulnerabilities for whom access to this
procedure from private providers can be extremely important. For example, women suffering
domestic violence for whom confidentiality is a key concern may use a private provider for
the purpose of increased anonymity and expediency. Women with acute or life threatening
health conditions may choose this route due to expediency. Trans men may find the private
route offers more confidentiality. Women who have insecure immigration status would have
even fewer options than other women as they cannot travel to Great Britain. The proposed
law would have a disproportionate impact on these groups because of their increased
vulnerability.

Conclusion

BFN is opposed to the privatisation of healthcare services and would like to see Executive
policy that strengthens and develops the NHS in all areas. However, we are acutely aware of
the fact that the current lack of any clear or effective legal framework governing access to
abortion in Northern Ireland has devastating effects on the lives of women who are already
experiencing serious physical and mental health risks. With the current tug-of-war over the
publication of DHSSPS guidance for medical professionals still ongoing and the intense
media scrutiny of the disgraceful treatment some women have received in state hospitals
in recent years, both here and in the Republic of Ireland, it is perfectly understandable that
women might seek abortions from a legal provider who they know will have a consistent,
unbiased approach. Using the law to prohibit private healthcare providers from delivering a
legal service to the public in this one area alone, appears to be a selective and nonsensical
action clearly driven by an agenda to obstruct women in desperate circumstances from
accessing the abortions they are entitled to.

BFN urges the Justice Committee to reject the proposed amendment on the grounds that
it is incompatible with the aims of the bill, incompatible with international human rights
law and standards, leaves the Department of Justice at risk of judicial review and has a
disproportionate adverse effect on vulnerable and marginalised women and trans

men. It is unacceptable for individual MLAs to use important legislation that has been
designed to address key needs of the public in the area of justice as a vehicle for

pursuing their own moral agendas. It is notable that the language of the ‘unborn child’

is used throughout the draft of the amendment which underlines the motives of the

author in promoting a concept of personhood that has no legal or medical standing in our
contemporary society. BFN expects, as do the vast majority of the public, that our legislation
and policy will be evidence based and fair which this proposed amendment is clearly not.
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CARE NI

Response to Justice Committee Consultation on proposed Clause 11A
of the Justice Bill

Introduction

On the 2nd of June 2014, Jim Wells MLA informed the Justice Committee of his intention

to introduce an amendment to the Justice Bill to restrict lawful abortions to National Health
Services premises, except in cases of urgency when access to National Health Service
premises is not possible and where no fee is paid. CARE Northern Ireland fully supports this
proposed amendment.

In this consultation response, we will outline why we believe that this amendment is the right
way forward for Northern Ireland. We believe that two major arguments can be made in favour
of the amendment. Firstly, we do not believe that there is any credible or compelling need
within Northern Ireland for private companies to provide abortion services. Secondly, even

if there was such a need, we do not believe that it is appropriate that this need be filled by

a campaigning organisation such as Marie Stopes, who have promoted liberalised abortion
regimes worldwide.

Do we need private companies to offer abortion services in Northern Ireland?

Northern Ireland has strict laws on abortion. It is important that we are clear on precisely
when abortion is legal in Northern Ireland in considering whether or not we require charities
like Marie Stopes or private companies to offer abortion services in the province. It is
pertinent to consider the legal principles in this area. A useful summary of the current law
can be found in the draft version of the guidelines for the termination of pregnancy published
in April 2013.1 It is important to note that this is only a summary of the law and that the final
version of the guidelines is yet to be published.

“i. In Northern Ireland termination of pregnancies are unlawful unless performed in good faith
only for the purpose of preserving the life of the woman. The life of the woman in this context
has been interpreted by the courts as including her physical and mental health;

ii. A termination of pregnancy can therefore be lawful only where the continuance of the
pregnancy threatens the life of the woman, or would adversely affect her physical or mental
health in a manner that is real and serious and permanent or long term.

iii. In any other circumstance it would be unlawful to perform such a procedure. Health and
social care professionals have a legal duty to refuse to participate in, and must report, any
procedure that would not be lawful in Northern Ireland. A person who has knowledge of the
carrying out of a procedure which is not lawful in Northern Ireland and who has information
which is likely to be of material assistance in securing the apprehension, prosecution, or
conviction of any person in relation to that lawful procedure is under a duty to give that
information, within a reasonable time, to the police. If that person fails to do so without
reasonable excuse, he or she may be liable, upon conviction, to maximum penalty of ten
years imprisonment.

iv. Fetal abnormality is not recognised as grounds for termination of pregnancy in Northern
Ireland.”

1 http://www.dhsspsni.gov.uk/guidance-limited-circumstances-termination-pregnancy-april-2013.pdf
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The table below outlines the number of medical abortions were conducted in Northern Ireland
over the last 7 years.?

Medical Abortions and Terminations of Pregnancy: 2006/07 to 2012/133

Year Medical Abortion Termination of Pregnancy

2006/07 76 57
2007/08 76 a7
2008/09 71 44
2009/10 64 36
2010/11 73 43
2011/12 56 35
2012/13 75 51

What is abundantly clear is that abortions are rare in Northern Ireland, especially in
comparison with the situation on the UK mainland.

The question that therefore needs to be asked is why is there a need for private companies
or charities to offer abortion services in Northern Ireland. If there was evidence that the

NHS did not have the capacity to offer the necessary abortion services, perhaps it could be
argued that private companies should be allowed to provide abortion services. However, there
is no evidence whatsoever that the NHS lacks the capacity to conduct abortion services in
Northern Ireland within the law that applies here. Consequently, we do not see any compelling
case for permitting private companies to provide abortion services in Northern Ireland.

There are four additional points that need to be made:

First, legislators have never made express provision in law for the provision of abortion by
private providers. Given the scope for abortion in Northern Ireland and the absence of any
capacity problem it has previously been assumed that abortions would only be permitted

in NHS hospitals. Marie Stopes, however, have in recent years presented themselves as a
provider and when challenged about the appropriateness of this have simply pointed out that
there is nothing in statute expressly prohibiting private providers.

Second, it should be further noted that the private charity which is offering abortion services
in Northern Ireland, Marie Stopes International, does not offer its services for free. Marie
Stopes International, who have stated that they will operate within the law in Northern Ireland,
charge £450 to conduct a medical abortion and operate within the strict confines of the law
here.* However, if a woman in need of abortion services goes through the NHS she will be
able to obtain one for free if she fulfils the criteria for a termination.

Third, there are very real concerns about transparency where private providers are concerned.
This has been clearly illustrated with regard to Marie Stopes in Belfast. When pressed for
how many abortions they had conducted in the province so far in their appearance before
the Justice Committee, representatives of Marie Stopes International consistently refused to
inform the committee of how many abortions they had conducted. They further failed to offer

http://www.dhsspsni.gov.uk/termination-statement
http://www.dhsspsni.gov.uk/northern_ireland_termination_of_pregnancy_statistics_1213.pdf p1

http://www.guardian.co.uk/uk/2012/oct/11/northern-ireland-first-abortion-clinic and
http://www.mariestopes.org.uk/Our_centres/Belfast.aspx
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any more information than what the law strictly requires them to offer.5 Indeed, it appears that
no-one outside of Marie Stopes knows if an abortion has been conducted at the clinic since it
opened.

Fourth, and in some ways more importantly, if there was a capacity problem and Northern
Ireland legislators decided to make express legal provision for private providers with
appropriate regulation, those regulations would need to be very clear that it would not be
appropriate to permit a campaigning organisation like Marie Stopes to perform this role.
Marie Stopes International does not hold a neutral view of abortion. They want to see
‘abortion on demand’ abortion laws and have advocated for legislative change to this end
in various countries across the globe. (According to their website Marie Stopes International
operates over 600 centres in 37 countries.®)

The mission of the organisation, which was re-iterated by Marie Stopes representatives

when they appeared before the justice committee, is “children by choice not chance.””

Marie Stopes International has a “Policy and Partnerships Team” whose aim is to “work to
transform policy environments and increase access to safe abortion and family planning
services globally. As a team they do this through developing and strengthening relationships
with key high profile and relevant stakeholders and support our programmes to develop their
own strategic partnerships, reduce policy restrictions and maximise in-country donors.”® This
team actively seeks legislative change in the area of abortion law. What is patently clear from
this is that Marie Stopes International is not a neutral organisation: it is in fact a campaigning
organisation seeking to promote more widespread access to abortion services worldwide and
in Northern Ireland in particular.

It is pertinent to consider how Marie Stopes operate on the UK mainland in particular, where
they provide abortion services on behalf of the state. Although the legal situation is very
different on the UK mainland, it is useful to consider the activities, the values and aims of the
organisation, and to gain an insight into what would be likely to emerge in Northern Ireland if
the legal regime was to change to make abortion more generally available.

Since 1991, there has been a massive increase in the number of abortions provided on

the UK mainland by private providers. There are two main private providers - Marie Stopes
International and the British Pregnancy Advisory Service. In 1991, the NHS in England and
Wales only funded 9,197 abortions carried out by the private sector.® By 2012, this had
increased to 114,999, an increase of 1250 per cent.® In 1991, private providers only
performed around 50 per cent of abortions but by 2012 that figure had increased to 97 per
cent.!* The growth of NHS-funded but privately-provided abortions entirely accounted for the
increase.'? In 2010, abortion services provided by the private sector were worth an estimated
£60 million in England and Wales.*® It is likely that it remains of a similar value today.

It has been conclusively illustrated that Marie Stopes International has a financial motivation
to grow revenues (though not for profit, see below) and increase the number of abortions that
they perform. Marie Stopes International stated that one of their key goals for 2011-2015 is

http://www.niassembly.gov.uk/Assembly-Business/Official-Report/ Committee-Minutes-of-Evidence/
Session-2012-2013/January-2013/Marie-Stopes-International-Compliance-with-Criminal-Law-on-Abortion-in-Northern-
Ireland/

http://mariestopes.org/where-in-the-world
http://www.mariestopes.org.uk/About_us/Goal%2c_Mission_%5E_Vision.aspx
http://www.mariestopes.org/careers/meet-teams
https://www.cmf.org.uk/publications/content.asp?context=article&id=26066

http://www.publications.parliament.uk/pa/cm201314/cmhansrd/cm140312/text/140312w0001.
htm#140312w0001.htm_wqn87

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/307650/Abortion_statistics__
England_and_Wales.pdf

Ibid.
http://www.telegraph.co.uk/health/8727344/The-pregnant-pause.html
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to “enhance revenue generation.”** Undoubtedly it is true that Marie Stopes International do
offer services beyond abortion services (particularly with regard to sexual health) and that
they would be seeking to enhance revenue generation in those areas as well but it is clearly
the case that a very significant part of this is through increasing the number of abortions they
provide. Marie Stopes International has a “Global Marketing Team” that “focuses on demand
creation for our reproductive health products and services using recognised communication
techniques and channels. Their work helps clients choose the services which are right for
them.”?® Marie Stopes International uses conventional advertising techniques to promote
the services they offer. In England and Wales since 2000, Marie Stopes International has
invested significant resources in public advertising online, on the London underground and in
TV adverts to promote their services.

Marie Stopes International is a charitable organisation and does not operate for the purposes
of profit in the same way as a business enterprise does. A fair question to ask therefore is
what does Marie Stopes do with the revenues it produces? It is highly likely that part of the
answer to this is that Marie Stopes International subsidises their clinics which are operating
in other parts of the world where they are not state funded and or where the legal framework
is such that don’t have the opportunity to provide all the services they would like to. This
probably includes the clinic situated on Great Victoria Street in Belfast.

So, in conclusion, if the NHS in Northern Ireland did not have the capacity to offer all of the
requisite abortions necessary in the province, it would not be appropriate for Marie Stopes
International to fill in the gap. Marie Stopes International is a campaigning organisation that
has a clear desire to liberalise abortion laws worldwide. They further have a business ethos
which seeks to promote the take up of abortion services. Consequently, if there was a lack of
capacity in Northern Ireland to provide legal abortions, which we don’t believe there is, Marie
Stopes would be the very last organisation that should be providing that additional capacity.

It is important to be cognisant of the fact that Marie Stopes in Belfast does not solely provide
abortion services. They do offer other services, particularly with regard to sexual health, and
would be entitled to continue to offer these services even if this amendment was passed.
This amendment would not lead to the closure of Marie Stopes in Belfast if the organisation
decided that they would like to keep their operation open.

Conclusion

CARE in Northern Ireland does not believe that there is any need for private providers to offer
abortion services in our province. Abortions only occur rarely in Northern Ireland and we
have not encountered any evidence that there is a lack of capacity in the NHS in Northern
Ireland with regard to abortion provision. If evidence becomes available in the future that
there is a lack of capacity to provide legal abortions then the law could be further amended
to make provision for this but any future amendment should make it absolutely clear

that additional service providers should not be campaigning bodies that promote a legal
framework different from our own.

Mark Baillie September 2014
CARE in Northern Ireland Public Affairs Officer

55 Templemore Avenue

Belfast

BT5 4FP

http://www.mariestopes.org/sites/default/files/MSI_financial%20statements%202011_1.pdf p8

http://www.mariestopes.org/careers/meet-teams
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Catholic Bishops of Ireland

Northern Catholic Bishops

Response on the Proposed ‘Abortion’ Services Amendment to the Justice Bill (NI)
Friday,12 September 2014

Introduction

As Catholic Bishops we welcome the opportunity to respond to the proposed amendments to
the Justice Bill (NI) currently under consideration by the Justice Committee of the Northern
Ireland Assembly. While acknowledging the importance of the various amendments relating
to the operation of the Courts and general administration of Justice in Northern Ireland, we
wish to limit our comments in this submission to the central importance to justice and the
common good of every society of respect for the fundamental right to life. Our comments,
therefore, relate specifically to the proposed amendment on ‘Ending the Life of an Unborn
Child’.

It has been the consistent teaching of the Catholic Church that the lives of both a mother and
her unborn child are sacred by virtue of their common humanity and therefore require equal
protection under the law. The direct and intentional termination of an unborn child denies the
humanity and inherent dignity of that child in the womb and violates the most basic human
right of all; the right to life.

Intentionality re Direct Abortion

The Northern Catholic Bishops welcome this policy initiative underlying the proposed
amendment. Since a fundamental concern for the Catholic Church is to sustain and promote
respect for every human life, it is welcome to note that the draft amendment so clearly
affirms the existing law prohibiting intentional and direct abortion. In particular, we approve
the inclusion of the sub-clause at 11A(3) which expressly articulates the importance of intent
with regard to direct abortion.

The Significance of Existing Statutory Provisions

We also note that the proposed new article begins and ends with references to the current
statutory provisions, thereby underlining their significance.

Compliance with Existing Statutory Provisions

On a wider note, we would observe that monitoring to ensure compliance with the law

is considered vital to secure respect for the life of the mother and her unborn child. The
difficulty in monitoring compliance with the existing statutory law on abortion is one factor
which makes it sensible and necessary to confine lawful abortion, within the existing
legislative framework, to health service premises. The removal of any element of financial
gain from the provision of abortion is also a positive step.

We trust that the new amendment, if it were to become law, would not be interpreted in such
a way as to make ‘location’ a sole criterion when determining the legality of any act which
results in the ending of the life of the unborn child. While the wording of the amendment is
careful to avoid the possibility of such an interpretation, vigilance is needed to ensure that
society does not make the assumption that all abortions performed in premises operated
by a Health and Social Care Trust are therefore lawful in accordance with the existing legal
provisions in Northern Ireland. For this reason, we welcome the incorporation at 11A(2)

(a) of a reference to lawful abortion within the existing legislative framework. We trust that
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the existing legal provisions shall remain in place in order to ensure the greatest possible
protection for the life of the mother and her unborn child.

Points for Clarification

While welcoming the policy underlying the proposed amendment, we express an interest

in exploring the implications of clause 11A(2)(b), and in particular would seek reassurance
that it would not be interpreted in such a fashion as to facilitate abortion otherwise than on
national health service premises. Further, we are aware that in medical practice, a distinction
is made between procedures carried out in an emergency, and those conducted as a matter
of urgency. Our query is whether the draft reflects this distinction.

By way of further inquiry, we seek clarification of the reason for introducing a new criminal
offence.

Conclusion

We would welcome an opportunity to discuss with members of the Justice Committee any of
the points arising from this submission.

503



Report on the Justice Bill (NIA 37/11-15)

Christian Medical Fellowship

2nd September 2014
Dear Sir/Madam,

We are writing with regard to the proposed amendment put down by Mr Jim Wells MLA to the
Justice Bill in Northern Ireland, Clause 11a (Ending the Life of an Unborn Child).

Christian Medical Fellowship (CMF) was founded in 1949 and is an interdenominational
organisation with over 4,000 British doctor members in all branches of medicine. A registered
charity, it is linked to about 70 similar bodies in other countries throughout the world. Of
these, approximately 350 are members in Northern Ireland.

We welcome, and fully support, the proposed amendment Clause 11a, for the following
reasons:

The abortion law in Northern Ireland (NI) is more restrictive than the equivalent law in
England and Wales. A termination of pregnancy in NI is lawful only where the continuance

of the pregnancy threatens the life of the woman, or would adversely affect her physical or
mental health in a manner deemed to be real and serious and permanent or long term. Fetal
abnormality is not recognised as grounds for termination of pregnancy in NI.

As a result, legal abortion is rare in NI. Official statistics show the number of abortions
performed annually to be remarkably constant at about 120 (1). It is clear that the NHS has
capacity in NI to offer the necessary abortion services and there is no evidence that private
companies or charities are needed to meet existing levels of demand.

The private charity which is offering abortion services in Northern Ireland, Marie Stopes
International (MSI), has stated that they will operate within the law in Northern Ireland. Their
services are not free - they charge £450 to conduct a medical termination — and it is difficult
to see why a woman who fulfilled the criteria for a legal and free termination of pregnancy
through the NHS would need to opt for a private provider.

MSI representatives have been consistently coy about the number of abortions they have
performed at their Belfast clinic and confidence that they are truly operating within the terms
of the law is therefore undermined. It is also clear that MSI is committed to growing revenue
and one way in which they seek to do so is by increasing the number of abortions that they
perform (2). It is recognised that MSI also offer other services, particularly in the area of
sexual health, and that they would seek to enhance revenue generation in those areas as
well.

Despite being a charity, MSI operates with a business ethos. They have an aggressive
marketing strategy that ‘focuses on demand creation for our reproductive health products
and services using recognised communication techniques and channels’. (3) Their mission
is to ‘work to transform policy environments and increase access to safe abortion and family
planning services globally’ (3), in part by advocating legislative change that would reduce
policy restrictions.

Even if the NHS in NI lacked capacity to provide necessary abortion services, we suggest
that MSI would not be a suitable choice of ‘partner’ to make up the difference, because of
their stated intention to promote a more liberal policy on abortion that is at odds with the law,
culture, values of the people in NI.
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We therefore strongly support Clause 11a (Ending the Life of an Unborn Child) of the Justice
Bill in NI.

Yours faithfully

Philippa Taylor

Head of Public Policy
Christian Medical Fellowship

http://www.dhsspsni.gov.uk/northern_ireland_termination_of_pregnancy_statistics_1213.pdf
http://www.mariestopes.org/sites/default/files/MSI_financial%20statements%202011_1.pdf p8

http://www.mariestopes.org/careers/meetteams
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Commissioner for Older People for
Northern Ireland

Written evidence submitted by the Commissioner for Older People
for Northern Ireland

Summary and Recommendations

The Commissioner for Older People for Northern Ireland (the “Commissioner”) welcomes the
proposals to abolish the maximum age for jury service in Northern Ireland.

The proposed amendment outlined within Part 8 of the Justice Bill 2014 (The Bill) will provide
an opportunity for older people to fully carry out an important civic function as members of a
jury panel. The breadth of knowledge and experience that many older people will bring to this
particular role will be of great benefit to many subsequent jury trials.

It is of equal import that Part 8 of the Bill also confirms that where older people over the age
of 70 do not wish to participate as members of a jury that they have a right to be excused
from service.

One of the primary roles of the Commissioner’s office is to promote the provision of
opportunities for and the elimination of discrimination against older people. The proposed
amendments in Part 8 of the Bill are very much in keeping with these particular aims.

Introduction

1. The office of the Commissioner for Older People for Northern Ireland is an independent public
body established under the Commissioner for Older People Act (Northern Ireland) 2011.

2. The Commissioner has an extensive range of general powers and duties which will provide
the statutory remit for the exercise of her functions. In addition the Commissioner may
provide advice or information on any matter concerning the interests of older people. Her wide
ranging legal powers and duties include amongst others:

®  To promote and safeguard the interests of older people (defined as being those aged over
60 years and in exceptional cases, those aged over 50 years);

® To keep under review the adequacy and effectiveness of law and practice relating to the
interests of older people;

®  To keep under review the adequacy and effectiveness of services provided for older
persons by relevant authorities (defined as being local councils and organisations
including health and social care trusts, educations boards and private and public
residential care homes);

® To promote the provision of opportunities for and the elimination of discrimination against
older persons;

m  To review and where appropriate, investigate advocacy, complaint, inspection and whistle-
blowing arrangements of relevant authorities;

m To assist with complaints to and against relevant authorities;

B The power to bring, intervene in or assist in legal proceedings in respect of relevant
authorities;

B To issue guidance and make representations about any matter concerning the interests of
older people.
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The Commissioner’s powers and duties are underpinned by the United Nations Principles for
Older Persons (1991) which include Independence, Participation, Care, Self- fulfilment and
Dignity.

The Commissioner welcomes the opportunity to comment to the Department of Justice on the
proposed Justice Bill 2014.

Maximum Age for Jury Service

The Commissioner welcomes the proposal in Part 8 of the Bill to abolish the maximum age
for jury service®. Under the current Juries NI Order 1996 the eligible age for jury service

is between eighteen and seventy years.? Placing an age limit on jury service precludes a
large section of older people in Northern Ireland. Many of those currently precluded from
jury service as a result of age have wide ranging and relevant experience that would prove
invaluable to any jury panel.

It is important that older people are given the opportunity to fully participate in and contribute
towards civic society. The United Nations Principles for Older Persons (1991) indicated that
Older People should be able to seek and develop opportunities for service to the community.
Ensuring that as many older people as possible are given the opportunity to participate in jury
panels adheres to the aspirations outlined within those United Nations Principles.

The Commissioner has a statutory duty to promote the provision of opportunities for, and
the elimination of discrimination against, older persons.® The removal of an age limit on jury
service is a welcome step in ensuring that no older person is prevented from service merely
as a result of their age. The opportunity to sit on a jury panel should be open to as many
people as possible to ensure a wide breadth of knowledge and life experience. Removing the
age limit will ultimately provide opportunities for many older people to actively participate in
and sit on jury panels bringing their individual skills and experience to the task.

The proposal to abolish the maximum age for jury service compliments the strategic aims

of the ‘Active Ageing Strategy 2014 -20™. In particular the strategic aim of promoting active
participation and citizenship of older people is satisfied by this proposal. The Commissioner
views participation as an essential part of any Active Ageing strategy and views this proposal
as an opportunity for older people to maximise their potential.

Persons Excusable as of Right from Jury service

Part 8 of the Bill further amends the Juries NI Order 1996 by including older people aged
over seventy years as persons excusable as of right from jury service.® Currently older
people between the ages of sixty five and seventy are excusable®. Whilst many older people
will engage with jury panels there may be others who do not wish to take part in this civic
function.

Some older people may not wish to avail of the opportunity to sit on a jury for a number

of reasons including concerns about the time commitment, family commitments and
responsibilities as well as potential impact on health. The Commissioner welcomes the
introduction of a right for persons to be excused from jury service over the age of seventy.
However, the Commissioner also believes that a full and comprehensive equality impact
review should take place to ensure that older people aged between sixty five and seventy are
not disproportionately affected by this amendment.

S. 72 Justice Bill 2014

Art 3(1) Juries NI Order 1996

Art 3(4) Commissioner for Older People Act (Northern Ireland) 2011

Active Ageing Strategy 2014-2020; Office of First Minister and Deputy First Minister — February 2014
S.76(4) Justice Bill 2014

Schedule 3 Juries NI Order 1996
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It is essential that older people are provided with the opportunity to actively engage and
participate in jury panels. Equally, there may be occasions when older people do not wish to
sit as jury panel members. The legislation should adequately provide for those circumstances
by including a right to be excused from service. There is no indication within the Bill as to
why the age of older people being excused from service has been increased from sixty five

to seventy years. As outlined above this amended change should be subject to a thorough
equality impact assessment. There should not be any undue disadvantage placed on older
people as a result of new legislation.

The Commissioner for Older People

Equality House

7-9 Shaftesbury Square
Belfast
BT2 7DP

Tel: 028 90 890 892
Email: info@copni.org
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Department of Education

Justice Bill — Proposed Amendments

Thank you for your letter of 8 July 2014 setting out the six proposed amendments being
brought forward by the Department of Justice (DOJ) at the Committee Stage of the Bill.

The Department of Education (DE) has a particular interest in the proposed amendment to
Part 5 — Criminal Records — Exchange of information between AccessNI and the Disclosure
and Barring Service for barring purposes.

The safeguarding of pupils at school is a priority for DE. The vetting and barring procedures in
place play a key part in the protection of children and in the recruitment and selection of staff
who work in schools.

Although the DOJ explains that what is proposed is a minor amendment, DE welcomes the
comment that it is “an important additional safeguard for vulnerable groups and should
assist in ensuring that inappropriate persons are unable to get work with such groups”.

Thank you for giving DE the opportunity to consider and comment on the proposed
amendments.

Yours sincerely

Departmental Assembly Liaison Officer
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Department of Employment and Learning

Mrs Cathie White

Clerk to the Committee

Committee for Employment and Learning
Parliament Buildings

Ballymiscaw

Stormont

Belfast BT4 3XX

Our Ref: COR/306/14
September 2014

Dear Cathie,

Thank you for your letter, 8 July 2014, welcoming views/comments on the contents of the
Justice Bill, which commenced Committee Stage on 25 June 2014.

The Department notes the proposed amendments and has no further comments to make.
Yours sincerely

Departmental Assembly Liaison Officer
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Department of Health, Social Services
and Public Safety

Depariment of

FROM THE MINISTER FOR HEALTII, Health, Social Services
SOCIAL SERVICES AND PUBLIC SAFETY 51 and Public Safety

Jim Wells MLA v dhsspsni gov il

Castle Buildings

Stormont Estate

BELFAST BT4 3SQ

Tel: 028 90 520642

Fax: 028 90 520557

Email: private.office@dhsspsni.gov.uk

Mr Paul Givan MLA
Chairman

Committee for Justice
Room 242
Ballymiscaw
Parliament Buildings Our Ref: AGY/547/2014
Stormont

BELFAST Date: {4 November 2014
BT4 3XX

JUSTICE BILL 2014

Thank you for the Committee’s letter to Minister Poots of 10 July 2014, inviting views on
the Justice Bill and in particular, three main issues:

(i) Proposed amendments from the Department of Justice;
(i)  An amendment to the Coroners Act (NI) 1959 proposed by the Attorney General; and
(i) The amendment regarding ‘Ending the life of an unborn child'.

Proposed amendments from the Department of Justice

The only issue of note to my Department is contained within Part 56 — Criminal Records —
Exchange of information between Access NI and Disclosure and Barring Service (DBS) for
barring purposes. | welcome the proposed amendment which seeks to include statutory
powers to allow Access NI to share information with DBS.

The Attorney General’s proposed amendments to the Coroners Act (NI) 1959

The previous Minister wrote to you providing comments about the Attorney General's
proposed amendment to the Coroners Act {NI) 1959, which he first attempted to introduce
through the Legal Aid and Coroners’ Courts Bill.

| am aware that further to this correspondence, the Attorney General has given evidence
to the Committee regarding his proposals. Having reviewed the official report of the
evidence session there are some matters that should be brought to the attention of the
Committee as they consider these proposals in the context of the Justice Bill.

These relate primarily to the policy context of the proposed amendments, understanding of
the Serious Adverse Incident process and the exact scope and nature of the proposed

new powers.
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The policy context for the proposals is not currently sufficiently clear. The Attorney
General has suggested that his concerns relate to deaths in hospital and his proposed
powers would allow him to access to documentation such as Serious Adverse Incident
(SAl) reports. He also has concerns that deaths are not referred appropriately to the
Coroner. During his evidence session, the Attorney General also suggested that he
anticipated that his powers could be extended to consider deaths in nursing homes, or
those where the deceased had received treatment from the private sector. As such, it is
not currently clear what the full extent of his concerns are, and therefore how these
proposals would address them.

You will be aware that the HSC Trusts were asked to carry out a look back exercise of all
SAls over a five year period from 1 January 2014 — 31 December 2013. As part of this
review, Trusts have been asked to review those SAls where death has occurred, detailing
the date the coroner was notified and providing an explanation if there was a delay in
referral to the Coroner. This will provide evidence to indicate whether deaths are being
referred appropriately to the Coroner and the outcome of the exercise will be shared with
the Coroners’ office and the Committee for Justice. The conduct of the look back exercise
by Trusts will be independently validated by the RQIA.

I should also point out that the SAl process is a non-statutory based system to identify
learning. It is not an investigative system for the purposes of investigating deaths. The role
of investigating deaths sits with the Coroner and the police service. As a learning process,
the SAIl system supplements the statutory accountability reporting processes in dealing
with deaths that meet the criteria for some form of formal investigative process. Not all
SAls relate to deaths or to patients, with some concerning estate type issues, the health
and safety of staff, or information data breaches, all of which occur in a range of settings in
an outside of hospitals.

As the precise policy intent of the Attorney General's proposals are currently not entirely
clear, it is difficult to foresee the practical implications of the proposals and what impact
they would have for staff and patients.

The Committee should also be aware that Sir Liam Donaldson is currently undertaking an
Expert Examination of the Application of HSC Governance Arrangements for Ensuring the
Quality and Care Provision in Northern Ireland (The Donaldson Review). | understand that
the Attorney General met with Sir Liam on 28 August to discuss his concerns and it may
be appropriate to await any recommendations from that review when considering how to
take this matter forward.

In principle, | have no objection to the Attorney General having the power to access the
information necessary to allow him to discharge his functions under section 14 of Coroners
Act (NI} 1959. | firmly believe however that it would be important to have more policy
clarity as to the precise intent of the proposals and how they would be used in practice.

Proposed amendment regarding ‘Ending the life of an unborn child’

In order to avoid any unnecessary confusion in the health system, if this amendment is
being taken forward and the Justice Committee is supportive, it may be useful for a
discussion to take place with professionats in my Department on terminoiogy and finalising
the drafting in order to prevent any unintended consequences.
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| would ask that the Committee consider the issues | have highlighted in this letter. My
officials would be happy to meet with the Committee to provide further information if they

deem that would be helpful.
2—/

Jim Wells MLA
Minister for Health Social Services and Public Safety
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Disability Action

Introduction

1 Disability Action is a pioneering Northern Ireland charity working with and for people with
disabilities. We work with our members to provide information, training, transport awareness
programmes and representation for people regardless of their disability; whether that is
physical, mental, sensory, hidden or learning disability.

2 21% (369,390) of adults and 6% (105,540) of children in Northern Ireland have a disability
and the incidence is higher here than in the rest of the United Kingdom. Over one quarter of
all families here are affected.

3 As a campaigning body, we work to bring about positive change to the social, economic and
cultural life of people with disabilities and consequently our entire community. In pursuit of
our aims we serve 45,000 people each year.

4 Our network of services is provided via our Headquarters in Belfast and in three regional
offices in Carrickfergus, Derry and Dungannon.

5 Disability Action welcomes the opportunity to respond to this draft and to aid our response
has put the relevant page/paragraph of the draft in brackets at the end of our comments.

Specific Commentary

6 Disability Action believes that the contact details in this consultation document should
include a textphone or dedicated SMS number to enable deaf people the same access as
those who are hearing. This is not the case in either the Clerk of the Justice Committee nor
the Attorney General.

General Commentary

7 The Department of Justice has informed the Committee of eight amendments that it plans
to bring forward for consideration during the Committee stage of the Bill. In addition to those
parts Jim Wells has an amendment on abortion and there is another amendment to the
Coroners Act, all 8 are listed below:-

Drafted as to ascertain to the Coroners Act (Northern Ireland) 1959 the Attorney’s proposed
amendment now reads as follows:-

8 Provision of Information to the Attorney General for Section 14.

14a-(1) The Attorney General may by notice in writing to any other person who has provided
health care to a deceased person, requires that person to produce any document or to give
any other information which in the opinion of the Attorney General may be relevant to the
question of whether a direction should be given to the Attorney General under section 14.

(2) The person may not be required to produce any document or give any other information
under this section if that person could not be compelled to produce that document or give
that information in civil proceedings in the High Court.

(3) In this section ‘document’ includes information recorded in any form and references to
producing a document include in relation to information recorded otherwise than in legible
form references to providing a copy of the information in a legible form.

(4) A person who fails without reasonable excuse to comply with a requirement under this
section commits an offence is liable on the summary conviction to a fine not exceeding level
5 on the standard scale.
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Disability Action agrees with all four clauses, we would however say that, fines not exceeding
level 5 on the standard scales does not mean anything to us. It must be proportionate with
the cost of failure to provide such information.

Part 4 — Victims and Witnesses — Sharing Victim and Witness Information

The amendment proposed is intended to provide for a more effective mechanism through
which victims can automatically be provided with timely information about the services
available, that is Victim Support Services, Witness Services at Court, and the Access to
Information Release Schemes. Most importantly the victims would not be obliged to avail of
services, rather the purpose of the proposed change is to ensure that they are provided with
the relevant information so that they can make an informed decision about the services on
offer to them.

Subject to Legislative Counsels view the effect of this amendment is likely to be the insertion
of a single new clause into the Bill setting out that certain information would be shared
between specific organisations for the purpose of informing victims and witnesses about
available services.

Disability Action agrees with the proposed amendment particularly as you have shared them
with the Northern Ireland Human Rights Commission.

Part 5 — Criminal Records — Publication of the Code of Practice

We are proposing an amendment to the power of the Department to publish the Code of
Practice provided for in clause 39 (2) of the Bill (which inserts a new subsection (4A) to
section 113B of the 1997 Act). This new subsection provides for a statutory Code of Practice
to which chief officers of police must have regard.

There has always been the intention that the Code of Practice would be published. The
amendment would make it clear that the Code must be published and is being made at the
suggestion at the Attorney General.

Disability Action agrees with this proposed amendment.

Part 5 — Criminal Records — Exchange of Information between Access NI and Disclosure and
Barring Service for barring purposes.

However following legal advice it has become clear that a specific statutory power is required
to allow to Access NI to share information with DBS which will be used for barring purposes.
Again this is a minor amendment and should require no more than a single new clause,
however this is an important additional safeguard for vulnerable groups and should assist in
ensuring that inappropriate persons are unable to get work with such groups.

Disability Action agrees with this proposed amendment.

Part 5 — Criminal Records — Review of Criminal Record Certificates where convictions or
disposals have not been filtered

Under what we propose an amendment will be required to section 117 of the 1997 Act which
covers disputes about the accuracy of certificates. We think this will require a new clause in
the Bill to provide for the introduction of the scheme and the drawing up of guidance by the
Department setting out how it will operate.

The Bill already contains amendments to the 1997 Act designed to improve the efficiency
and effectiveness of the criminal records disclosure system. We wish to introduce the review
mechanism as soon as possible and the Justice Bill will be first opportunity to do so. An
additional benefit of the review mechanism and it will make it more compatible with Article 8
of the European Convention on Human Rights and reduce the scope for legal challenge to the
current filtering system.
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Disability Action is glad to see that it targets a consultation with key stakeholders on the draft
guidance.

Part 8 — Miscellaneous — Duty of Solicitors to advise client about early guilty appeal

Clause 78 creates a statutory duty on a defence solicitor when representing a person in
connection with an investigation into an offence, to advise that person of the effect of Article
33 of the Criminal Justice (Northern Ireland) Order 1996 which enables a Court to give credit
an early guilty appeal when sentencing the defendant) and to advise the client of the effect
that a guilty plea might have on any sentence that might be passed on the person if he is
found guilty of the offence.

The Minister has indicated that he will amend the clause to omit subsection (3) at an
appropriate stage in the Bill. We think this too will be a minor amendment as it would have
no substantive impact on the rest of the draft clause nor would it affect the policy intention
behind the clause.

Part 8 — Miscellaneous — Defence Access to Premises

This provides that a Court shall not make an order permitting access to premises unless it is
required in connection with the preparation of the person’s defence or appeal.

The Attorney General has recommended an amendment to this provision so that a court could
only grant an application for inspection of premises where it is necessary to ensure the fair
trial rights of the defendant.

Subject to Legislative Counsel’s views, we anticipate that it will be a matter of substituting the
wording the Attorney has suggested for the wording currently in clause 82(4)(a).

Abortions

At a meeting on 2 July 2014 Mr Jim Wells MLA also advised the Committee that he intends
to bring forward an amendment to the Bill to restrict lawful abortions to National Health
Services premises, except in cases of urgency when access to NHS premises in not possible
and where no fee is paid. The amendment also provides an additional option to the existing
legislation for a period of up to 10 years imprisonment and a fine on conviction of the
indictment.

Disability Action has no comment to make on this issue.

Conclusion

Disability Action has welcomed the opportunity to make a submission. Disability Action looks
forward to continued dialogue on this and other issues of major significance to people with
disabilities throughout Northern Ireland.
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Enniskillen Elim Pentecostal Church

Elim Pentecostal Church

’* Rossorry Church Road
Enniskillen

’ m Co. Fermanagh
BT74 7HD

\—'

Tel: 028 6632 9972
www.enniskillenelim.com
26 August 2014
The Justice Committee Clerk
Room 242
Parliament Buildings
Stormont
BELFAST BT4 3XX

Dear Sirs

PUBLIC CONSULTATION ON PROPOSED AMENDMENT TO CRIMINAL JUSTICE BILL

I am writing to you in relation to the above Public Consultation and in my capacity as Senior Pastor
of the Elim Pentecostal Church in Enniskillen.

I wish to take this opportunity to state my full and unequivocal support for the proposed amendment
which Mr Jim Wells MLA has put forward to the Criminal Justice Bill. As a Minister of Religion I
believe that the right to life is unconditional and that all children deserve to be protected before as
well as after birth.

Iam of the firm view that Northern Ireland continues to be one of the safest places for pregnant
women and their babies. The law in Northern Ireland ensures that pregnant women receive world-
class medical care because both the unborn child and the mother are treated as patients. As has
always been the case in Northern Ireland, in difficult cases where the mother’s life is in danger, both
she and her unborn child receive the best obstetric care available.

I believe it remains an absolute essential that unborn children and their mothers remain fully
protected from abortion, and to this end I unreservedly support Mr Jim Wells MLA’s proposed
amendment to this Bill. In respectfully urging the Justice Committee to adopt Mr Wells MLA’s
proposed amendment, I would appeal to the Committee to take the necessary steps to ensure that
unborn children and their mothers remain fully protected from abortion and that Marie Stopes, or
any other private medical centre, are unable to legally perform abortions in Northern Ireland.

NIGEL ELLIOTT
Senior Pastor

Showing His Love, Carrying His Message, Telling His Story
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Evangelical Alliance

Evangelical Alliance
‘Ending the life of an unborn child” Amendment to Justice Bill 2014

The Evangelical Alliance is the largest body serving the 2 million evangelical Christians in the
UK. Its membership includes denominations, churches, organisations and individuals. The
mission of Evangelical Alliance is to present Christ credibly as good news for spiritual and
social transformation. The Evangelical Alliance office in Northern Ireland was opened in 1987
specifically to meet the needs of the community here. Our two main objectives are Unity and
Advocacy- bringing Christians together and providing a voice to government, media and the
public square.

As an organisation we believe that life in all circumstances is a generous gift from God. We
believe in the sanctity of that life from the beginning and that is never to be ended at our
convenience. The death of any child before birth is always a particular tragedy. Our members
in Northern Ireland care deeply about the life, wellbeing and relationships of those affected by
pregnancy crises and abortion.

The Evangelical Alliance broadly welcomes this amendment.

We will firstly outline our position in relation to the proposals in the amendment. We will then
raise a few questions about terminology and phrasing.

Why we broadly welcome this amendment.
m  Ending the life of an unborn child is completely different to the provision of everyday
health care services.

Generally we are cautious when it comes to the State restricting personal freedoms and
choice. We are also hesitant when the State attempts to reserve certain activities within only
their control. However in this case we see

an argument for limiting the provision of abortions to Health and Social Trust property. This is
partly for the accountability and regulatory reasons outlined below. The main reason however
is that we believe that government has a duty in upholding the sanctity of life. In other parts
of the UK, America and world-wide the provision of abortion ‘services’ on demand under

the guise of ‘reproductive rights’ has led to a growth in the abortion industry. An industry
making financial gain from the death of unborn children. Most of these abortions, over 99%
in England and Wales are not for reasons that would be legal in Northern Ireland?. It is the
ultimate consumerisation of humanity — the consumer’s right to choose whether another
human being lives or dies. Woven into the legal power to provide abortions in Northern
Ireland comes the responsibility to protect the life of the mother and unborn child. As our
law currently stands, we believe this responsibility is best held by the Health and Social Care
Trusts and not those actively campaigning to change the law here for a narrow ideological or
financial gain.

m  Lawful terminations outside premises operated by a Health and Social care Trust are
hard to track.

For the past few years the Health Service here has been able to provide figures relating to the
number of abortions carried out by them in Northern Ireland. There is currently no mechanism
to regulate or compel private providers of abortions to do likewise. This data is important to

1 Abortion Statistics: England and Wales 2013 - Section 2.13 ‘Abortions are rarely performed under grounds F or G. In
the past 10 years, 4 such abortions have been performed, 1 in each of years 2006, 2011, 2012 and 2013." https://
www.gov.uk/government/uploads/system/uploads/attachment_data/file/319460/Abortion_Statistics__England_
and_Wales_2013.pdf
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identify trends and the information, pertaining to such a fundamental issue, is certainly in the
public interest.

Allegations have been made that private health care providers are currently practicing
unlawful abortions. In 2007 a Marie Stopes programme director admitted at a conference in
London to carrying out ‘...illegal abortions all over the world’2. Comments like this do little to
foster trust that such private providers will operate inside the law. In fact as the law stands it
is impossible to determine if an abortion occurring in a private health care environment has
been carried out within or outside the law. In an interview with the Justice Committee, Marie
Stopes representatives refuse to state the number of abortions that had been carried out
within the Belfast clinic until there was a legal framework that required them to do so®. There
is currently no mechanism to provide accountability or transparency in Northern Ireland for
private health providers which perform abortions. It is assumed that the implementation of
this amendment, and making all abortions illegal outside of premises operated by a Health
and Social Care Trust, will go some ways to avoiding this issue.

m The issue of standards of clinical practice outside Health and Social Care Trusts.

Guidelines have been produced by the Department of Health and Social Care entitled ‘The
limited circumstance for a lawful termination of pregnancy in Northern Ireland’. Although
delayed and still in draft form this guidance document provides a practical steer for health
and social care professionals within the Trusts. However these preferred practices do not
apply to private health care facilities. We have concerns about the standards of care and
accountability of private organisations operating outside of this framework.

There are a number of cases in recent years in other parts of the UK where private abortion
procedures have gone wrong. In 2007 a fifteen year old girl died five days after an abortion
at a Marie Stopes centre in Leeds. The clinic failed to give the young girl the antibiotics she
required in order to combat infection, as a consequence the fifteen year old died of a heart
attack®. In 2011 a doctor practicing in a Marie Stopes centre in London perforated a woman'’s
uterus and left parts of her baby inside her after conducting an abortion®. Again in the Marie
Stopes clinic in London a woman died after travelling from the Republic of Ireland to have an
abortion. It is reported that she suffered a heart attack caused by extensive internal blood
loss®. Although all of these cases involve Marie Stopes, the principle applies that guidelines
for clinical practice relating to abortion cannot be enforced on any private hospital, clinic or
health care provider in Northern Ireland. This amendment will ensure that all facilities that
practice lawful terminations within Northern Ireland do so within the limits of the law and best
medical practice.

m We welcome the fact that in circumstances of urgency no fee will apply to the woman.

It would surely be morally wrong to charge a woman for life-saving emergency care while
she is in such a medically vulnerable state. We also wish to highlight the glaring conflict
of interest when a private clinic counsels vulnerable women and yet receives revenue from
providing the same woman with an abortion.

https://www.youtube.com/watch?v=9Cf7Rg8zxds

http://www.niassembly.gov.uk/Assembly-Business/Official-Report/ Committee-Minutes-of-Evidence/
Session-2012-2013/January-2013/Marie-Stopes-International-Compliance-with-Criminal-Law-on-Abortion-in-Northern-
Ireland/

http://www.dailymail.co.uk/news/article-1165048/Coroner-hits-Marie-Stopes-abortion-clinic-15-year-old-dies-
following-termination.html

http://www.independent.ie/world-news/europe/doctor-struck-off-as-abortion-nearly-kills-irish-woman-26798027 .html

http://www.bbc.co.uk/news/world-europe-23401781

519



Report on the Justice Bill (NIA 37/11-15)

Words and Phrasing
m Clause 11A (1) ‘End the life of the unborn child at any stage of that child’s development’.

This turn of phrase is not seen anywhere else in UK legislation and while we welcome the
intention, we wonder if it could potentially be miss-interpreted? This phrasing appears at
first reading to prohibit the distribution of contragestives like IUD’s and the morning after

pill. Contragestives prevent fertilised eggs, referred to as zygotes, from implantation in the
womb lining. This zygote is new life; it is the first stage of a child’s development. A zygote
has all the characteristics of a unique human organism; given the right environment it can
continue its own self-directed growth. We understand that the morning-after-pill is used as
an ‘emergency contraceptive’ but that it also has contragestive properties, taking effect after
fertilization occurs in some instances.

We note that in the last debate in the Assembly on this amendment, this phrasing and the
morning-after-pill and IUD’s were discussed. We welcome that many opponents of the clause
readily accepted the premise that the life of the unborn child began at conception. Some
were therefore concerned that a person supplying the morning after pill could be prosecuted
for ending this life. At that time, Mr Edwin Poots and others stated that no-one could be
prosecuted for an offence of ending a life where it could not be proved that a life indeed
existed at the point when the morning-after-pill was taken’.

Applying this logic, does it also need to be proved that a life existed before someone could be
prosecuted under clause 3 of the amendment? i.e. Does the PPS have to prove a specific life
existed before successfully prosecuting someone who supplies a woman with the abortion

pill with the clear intention of ending her pregnancy? Perhaps the PPS or the Attorney General
could clarify this point further?

m Clause 11A (2b) ‘Circumstance of urgency’

Is there a clear definition of what is meant by a ‘circumstance of urgency’? Would this include
a threat to the mental health of the woman? This phrase ‘circumstance of urgency’ could be
used to defend abortions performed outside the Health and Social Care Trust for a spectrum
of mental health reasons. There is great ambiguity in what is termed as adverse effect on the
woman’s mental health. For example, if the amendment passes as it is, could a counsellor
operating outside the Health and Social Care Trust decide that a woman’s mental health
constituted a ‘circumstance of urgency’ under the law and advise an abortion in a private
clinic? We would suggest that this be amended to something like ‘circumstance of urgency
where the physical life of the woman is at immediate risk.

m Clause 11A (3) ‘If that person does any act, or causes or permits any act’

Does the amendment seek to include the distribution and/or purchase of abortifacients
within Northern Ireland? Many women in Northern Ireland are now buying abortifacients
online® °. This is unlawful both within existing law and within the proposed amendment. We
are very concerned about the potential health risk for the women and the unborn child. There
is however little or no evidence of these unlawful terminations and it is hard to imagine

how this practice could be policed effectively. There are also potentially difficulties with
prosecution as outlined above. If we are to protect the unborn child from online abortifacients
we need to increase commitment to prevention of crisis pregnancies through relationship and

7 ‘How could Minister Ford suggest that someone could be prosecuted for giving out the morning-after pill or, indeed,
IUDs — to say that there could be some prosecution involved in that, or the law was not clear on it — when there
was no evidence of a pregnancy in the first instance? You could not prosecute someone for terminating that
pregnancy. Mr Edwin Poots - http://www.niassembly.gov.uk/Assembly-Business/Official-Report/Reports-12-13/12-
March-2013/#7

http://www.safeabortionwomensright.org/myth-1-ireland-is-abortion-free/

9 http://www.niassembly.gov.uk/Assembly-Business/ Official-Report/ Committee-Minutes-of-Evidence/
Session-2012-2013/January-2013/Marie-Stopes-International-Compliance-with-Criminal-Law-on-Abortion-in-Northern-
Ireland/
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sex education. We also need to focus on pregnancy crisis care giving woman practical help
and positive alternatives like adoption.

Existing problems which need to be addressed

As previously mentioned there is already admittance to illegal abortions within certain private
clinics10 and there has already been a refusal to provide evidence of procedures carried out
within private healthcare facilities'®. Bearing this in mind, how will the department provide

a legal framework to ensure implementation of the amendment by all private healthcare
providers? We would suggest that such an amendment should be coupled more generally with
the mandatory requirement to report (with due regard to patient confidentiality) on the types
and numbers of medical procedures carried out in private clinics.

We would further suggest that every woman who identifies or presents with a pregnancy crisis
within each Trust should be offered a tailor-made care pathway which operates with the law in
Northern Ireland. This would help to identify the nature of the crisis and outline the financial,
practical, social support which is available. A pathway of perinatal hospice care should be
offered where the pregnancy crisis relates to a fatal life-limiting disability in the unborn child.

We make these propositions in line with our efforts to affirm the life and wellbeing of our
entire community from the most vulnerable unborn child to the most vulnerable woman in the
midst of a pregnancy crisis. This fundamental family relationship between woman and child
cannot be reduced to mutually exclusive individual rights.

For further information please contact:

David Smyth

Public Policy Officer
Email: d.smyth@eauk.org
Tel: 028 9073 9079

1st Floor Ravenhill House

105 Ravenhill Road

Belfast BT6 8DR
www.eauk.org/northern-ireland

http://www.niassembly.gov.uk/Assembly-Business/ Official-Report/Committee-Minutes-of-Evidence/
Session-2012-2013/January-2013/Marie-Stopes-International-Compliance-with-Criminal-Law-on-Abortion-in-Northern-
Ireland/
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Family Education Trust

Submission in response to the
Northern Ireland Assembly Justice Committee

Call for Evidence on the Justice Bill and the Proposed Amendments

We write in support of new clause 11A on ‘Ending the life of an unborn child’ proposed by
Jim Wells MLA.

In Northern Ireland abortion is restricted to cases where the mother’s life is at risk. Under
such rare circumstances, the NHS is perfectly capable of providing the necessary facilities for
the operation to take place. There is no need for the involvement of private organisations. If
abortions were to be performed in private clinics in Northern Ireland, we fear it could open the
door to an undermining of the law and the creation of a profit-making abortion industry.

Since 2012 a private clinic run by Marie Stopes has operated in Belfast. Marie Stopes not
only profits from women having abortions, but actively campaigns against Northern Ireland’s
abortion law. The UK policy and communications director for Marie Stopes, has described
Northern Ireland’s abortion law as a ‘walloping inequality’.* An official statement of Marie
Stopes UK states:

We're proud to join Voice for Choice, Abortion Rights, Abortion Support Network, Alliance for
Choice, Antenatal Results and Choices, bpas, Brook, FPA and Reproductive Health Matters in
calling for women’s health and rights to be prioritised.?

Marie Stopes’ mission statement is ‘children by choice not by chance’ and they have
advocated for the liberalisation of abortion laws all over the world. They have also failed to be
transparent about the number of abortions they have provided in their Belfast clinic.

Marie Stopes have positioned themselves to be the prime beneficiaries from any private
provision of abortion in Northern Ireland. Given the organisation’s vigorous campaign in
support of liberal abortion laws, it would be thoroughly inappropriate for the Northern Ireland
Executive to turn to Marie Stopes for the provision of the limited abortion services that the
law in the province allows. For these reasons we strongly support Jim Wells’s amendment.

11 September 2014

1 Genevieve Edwards, ‘Why abortion is the UK’s most controversial postcode lottery’, http://www.mariestopes.org.uk/
news/comment-why-abortion-uks-most-controversial-postcode-lottery

2 ‘Marie Stopes United Kingdom sends message of solidarity to women in Ireland’, http://www.mariestopes.org.uk/
news/marie-stopes-united-kingdom-sends-message-solidarity-women-ireland

Tel: 01784 242340 E: info@familyeducationtrust.org.uk Web: www.familyeducationtrust.org.uk

Trustees: Mrs Sarah Carter; Arthur Cornell MEd F.Coll.P (Chairman); Betty, Lady Grantchester; Eric Hester BA (Vice Chairman);
Dr Joseph Lim BPharm MRPharmS PhD; Mrs Anna Lines; Simon J Ling MA FCA (Hon Treasurer); Dr Julie Maxwell MB BCh MRCPCH;
Mrs Valerie Riches (Founder President); Dr Trevor Stammers MA FRCGP DRCOG; Mrs Fiona Wyatt BA (Hons) Director: Norman Wells FRSA

Sponsors: Professor Brenda Almond BA MPhil doc.hc (Utrecht); Professor John Bonnar MA MD FRCOG; Viscountess Brentford OBE;
Peter Dawson OBE BSc FRSA; Michael McKenzie CB QC; Duke of Montrose; Baroness O’Cathain OBE; Professor Dennis O’Keeffe
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Free Presbyterian Church of Ulster Government
and Morals Committee

Dear Justice Committee Clerk,

We are writing in regard to the proposed amendment to the Criminal Justice Bill by Mr Jim
Wells MLA.

In accordance with the teaching of Scripture we believe that life is to be protected at all cost.
“Thou shalt not kill” (Exo 20:13) That belief is not to be diminished when the life in question
is that of a child, whether it be in the early years of its life outside the womb or during

the period of its development inside the womb. This view is contained in the “Infant Life
(Preservation) Act 1929” and “Offences against the person Act 1861”.

The law at present within Northern Ireland protects the life of the unborn child, with abortion
only permitted “where the continuance of the pregnancy threatens the life of the woman or
would adversely affect her physical or mental health in a manner that is ‘real and serious’ and
‘long term or permanent””.

In the past most of these legal abortions have been carried out by the NHS. In recent years
though the Marie Stopes organisation, which is known for performing abortions for a fee,
has opened its doors in Northern Ireland. This organisation states “If a woman feels that
an abortion is in her or her family’s best interests, then she should have access to safe,
supportive and non-judgmental advice and help.” Rather than abortion being assessed on
“risk to life” it is in Marie Stopes view, merely judged on what a woman feels are her best
interests.

(http://mariestopes.org.uk/women/abortion/abortion-facts/what-abortion)

This is an unregulated, unaccountable private clinic opened in Northern Ireland with the aim
of liberalising abortion legislation in a country which continues to be one of the safest places
for pregnant women and their babies.

With this in mind we support Mr Jim Wells MLA’'s proposed amendment to the Criminal Justice
Bill and its prohibition of commercial provision of abortion ‘services’ in Northern Ireland.

Yours faithfully,

Rev Raymond Robinson

(Convenor)
Free Presbyterian Church of Ulster Government and Morals Committee
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Housing Executive

]
“ous. Acting Chief Executive
Mags Lightbody MBA FCIH
Executive
Belfast BT2 8P8

Ms Christine Darrah

Clerk to the Committee for Justice
Room 242

Parliament Buildings

Ballymiscaw

Stormont

Belfast BT4 3XX

12" September 2014
Dear Ms Darrah
Proposed Amendments to the Justice Bill

Thank you for the opportunity to comment on the proposed amendments to the Justice Bill.
Of the six proposed amendments only two which relate to the provision of certificates and
criminal records in Part 5 of the Bill touch upon matters any way relevant to the statutory
functions and activities of the Housing Executive.

While the Housing Executive does not carry out any activities which fall within the meaning
of a regulated activity for the purposes of the Safeguarding Vulnerable Groups Order (NI)
2007, as amended by s 78 and Schedule 2 of the Personal Freedoms Act 2012, and is not a
registered body in respect of the criminal records checks regime, it maintains an interest in
effective protections for vulnerable persons in its capacity as a funder of supporting people
funding to service providers providing advice and help to make it easier for vulnerable
people to maintain their independence in their home. People can receive support in a
hostel or in sheltered housing or other type of supported living or alternatively by way of a
support service in their own home. In that role, the Housing Executive requires service
providers to seek and maintain appropriate criminal record checks in respect of their
employees and monitors compliance.

The Housing Executive supports the amendment to empower Access NI to provide
information to the Disclosure and Barring Service to enable determination as to whether a
person should be barred from working with vulnerahle people. It agrees that this a technical
amendment is needed as an additional safeguard for vuinerable persons to be protected
from inappropriate persons being able to get to work with such groups of people and
welcomes it as such.

Yours sincerely

Y/

Acting Chief Executi

NP0
tdky
Telephone 028 9031 8720 Fax 028 9043 9803 g INVESTORS

&y
Typetalk no: 18001 03448 920 900 Email: mags.lightbody@nihe.gov.uk i“ ‘E IN PEOPLE
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Health and Social Care Board

‘ H Health & Social Care Board
pe ;'!‘ Health and Social 12-22 Linenhall Street
. ¥/s Care Board BELFAST BT2 8BS

Ms Christine Darrah

Clerk to the Committee for Justice
Northern Ireland Assembly
Parliament Buildings

Stormont Estate

Belfast

BT4 3XX

Tel : 0300 555 0115
Web Site : www.hscboard.hscni.net

15 September 2014
Dear Ms Darrah

Re: Justice Bill 2014: Delegated Powers and Planned
Amendments

Thank you for the opportunity to respond to these proposals.

In general, the Health and Social Care Board (HSCB) considers
most of the proposals to be both necessary and desirable and as
such are to be welcomed. Our response addresses each proposal
in turn and, where the HSCB cannot fully support an amendment,
the reasons for that are set out in some detail.

Part 4: Victims and Witnesses — Sharing Victim and Witness
Information

The HSCB is supportive of this amendment and considers it has
the potential to be of particular benefit to vulnerable children and
adults.

Part 5: Criminal records — Publication of the Code of Practice
The HSCB supports this proposed amendment.

Part 5: Criminal records — Exchange of Information between
Access NI and Disclosure and Barring Service for barring
purposes

The HSCB supports this amendment and considers that it has the
potential to have an immediate and positive impact on the
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wellbeing of vulnerable people by the provision of additional
safeguards against abuse by those in paid care positions.

Part 5: Criminal records ~ review of criminal record
certificates where convictions or disposals have not been
filtered

The HSCB supports this proposal.

Part 8: Miscellaneous — Duty of solicitor to advise client about
early guilty pleas

The HSCB supports this proposal and considers it has the
potential to have a positive benefit on frail or vuinerable people
who might otherwise be unnecessarily subjected to the emotional
and mental strain of preparing to testify in a court.

Part 8: Miscellaneous - Defence Access to Premises
The HSCB supports this proposed amendment.

Provision of information to Attorney General for Purposes of
Section 14 of the Coroners Act (Northern Ireland) 1959

The HSCB is unable to support this proposal.

Section 14 of the Coroners Act (Northern Ireland) 1959 reads as
foliows:

“(1) Where the Attorney General has reason to believe that a
deceased person has died in circumstances which in his opinion
make the holding of an inquest advisable he may direct any
coroner (whether or not he is the coroner for the district in which
the death has occurred) to conduct an inquest into the death of
that person, and that coroner shall proceed to conduct an inquest
in accordance with the provisions of this Act (and as if, not being
the coroner for the district in which the death occurred, he were
such coroner) whether or not he or any other coroner has viewed
the body, made any inquiry or investigation, held any inquest into
or done any other act in connection with the death.

(2) Subsection (3) applies in relation to the death of a person if the
Secretary of State certifies that there is information relevant to the
question of whether a direction should be given under this section
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in relation to the death which is or includes information the
disclosure of which may be against the interests of national
security.

{3) The functions of the Attorney General under this section are to
be exercised by the Advocate General for Northern Ireland
instead.”

This section confers a general authority on the Attorney General to
direct a Coroner to conduct an Inquest in any case where he has
reason to believe that the Deceased died in such circumstances
which in his opinion make the holding of an Inquest advisable. The
coroner is required to comply with such a direction but a direction
from the Attorney cannot enlarge the jurisdiction of the coroner
under the 1959 Act. The power may be exercised whether or not
the Coroner has taken any action in relation to the holding of an
Inquest. There is no equivalent provision in England and Wales
although a similar provision exists in the Republic of Ireland. The
key phrases of the provision are “reason to believe” and “the
circumstances of the death” and the key word is “advisable”. In
order to exercise his power all that is required is for the Attorney
General to have a reason to believe that the circumstances of the
death make the holding of an Inquest advisable. The use of these
words and phrases seem to import a wide degree of discretion and
a low threshold for taking action and the wording certainly does not
envisage the Attorney General carrying out a significant
investigative role in order to determine whether the holding of an
Inquest is advisable.

When this provision was enacted it was envisaged that the
discretionary power contained in Section 14 would be used
sparingly and only in the most exceptional cases. See Senate
Debates (Northern Ireland) vol 43, col 668 (3 November, 1959)
(Minister of Home Affairs). It would clearly run contrary to the will
and intention of Parliament if this provision was to be interpreted
as conferring upon the Attorney General an investigatory function
and role usurping and supplanting the function and role of the
Coroners Service in Northern Ireland.

If it is accepted that the correct interpretation of Section 14 cannot
involve the usurpation or supplanting of the Coroner’s role, then
Section 14 can only be interpreted so that the role of the Attorney
General is akin to a supervisory or reviewing role. [f this is correct
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then the powers sought by the Attorney General are unnecessary
to enable him to properly perform that role. He does not need to
be satisfied on the basis of a careful analysis of all relevant
documentation that an Inquest should be held. He simply needs to
have a reason to believe that the circumstances of the death are
such that the holding of an Inquest is advisable.

It would clearly be wrong to interpret this provision as enabling the
Attorney General to direct the Coroner to conduct an Inquest in
circumstances where the Coroner had not been given an
opporiunity to consider the issue of whether an Inquest was
necessary. The correct interpretation of Section 14 would
envisage the Attorney General exercising his discretion where a
decision by the Coroner had been made not to hold an Inquest or
an Inquest had been held but it was deficient in some material
respect or fresh evidence had become available since the
conclusion of the Inquest. In this reviewing or supervisory capacity
the Attorney General would be able to request all relevant
documentation obtained by the Coroner during his or her
investigations into the death and could review this documentation.
There would be no need or rationale for the enlargement of his
powers o include the power to demand the production of
documentation from Health Trusts or Health Boards in the context
of health care related deaths. The information provided by the
family and the information contained in the Coroner’s file would in
all likelihood be sufficient to enable him to form a reasonable belief
in relation to the key issue i.e. whether the circumstances of the
death were such as to render it advisable to hold an Inquest. The
present system is sufficiently robust in order to ensure that the
interests of justice are properly served.

In relation to the specific issue of the Attorney General obtaining
access to Serious Adverse Incident Reports (SAls) it should be
remembered that these documents are prepared by investigatory
teams in Trusts but then go through a validation process at the
Regional Board. The SAl process is fully described in the
explanatory documentation enclosed with this submission. During
the Coronial investigation of healthcare related deaths such
documentation is provided to the Coroner who then decides
whether an Inquest should be heid. The Attorney General can
subsequently obtain this documentation from the Coroner if for
some reason he considers that the exercise of the power granted
to him in Secticn 14 may be required.
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It is important to remember that the very clear purpose of SAI
investigations is to extract learning from adverse incidents. As
such, openness in reporting is positively encouraged in return for
an assurance about the confidential nature of any such report.
The SAl reporting system is expressly intended not to be an
investigation to determine fauit or blame but rather to try to
facilitate learning in order to prevent recurrence. The granting of
this statutory investigatory power to the Attorney General where he
has expressly stated that he would intend to exercise this power to
gain access to SAl documentation in order {o assist him in
exercising his discretion under Section 14 could well have the
detrimental effect of discouraging openness and transparency
during the SAl investigative process. For these reasons, it is
considered that the amendment to the Legal Aid and Coroners’
Courts Bill proposed by the Attorney General is neither necessary
nor desirable.

Thank you once again for the opportunity to respond to these
proposals. The HSCB would, of course, welcome the opportunity
to discuss any aspect of this response further.

Yours sincerely
e 10w

Valerie Watts
Chief Executive
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Include Youth

Include Youth is an independent non-governmental organisation that actively promotes the
rights, best interests of and best practice with disadvantaged and vulnerable children and
young people.

The young people we work with and for include those from socially disadvantaged areas,
those who have had poor educational experiences, those from a care background, young
people who have committed or are at risk of committing crime, misusing drugs or alcohol,
undertaking unsafe sexual behaviour or other harmful activities, or of being harmed
themselves.

The Give and Take Scheme aims to improve the employability and increase the self-esteem

of young people in need or at risk from across Northern Ireland. The Scheme works with
approximately 145 young people from a care or criminal justice background. The Scheme
aims to support young people to overcome particular barriers that prevent them from moving
into mainstream training or employment and towards independent living. Seventy-five per cent
of young people on the Scheme are care experienced, while over a third has a background in
offending.

Include Youth also delivers an Employability Service on behalf of two of the Health Trusts
for young people aged 16 + who have had experience of the care system. This service is
designed to offer tangible and concrete opportunities to assist young people leaving care to
prepare for, and engage in work.

The organisation also leads on the collaborative initiative START which operates across
several sites in Northern Ireland, working with community based organisations to improve
education, employment and training outcomes for the most disadvantaged young people.

Include Youth’s Young Voices programme is a way of delivering participative democracy to
marginalised young people in Northern Ireland. Its main aim is to support marginalised
young people at risk or with experience of the criminal justice system, to become involved
in decision making processes which impact on their lives, particularly in social welfare,
education and criminal justice matters. The project works with a range of groups of young
people in the community and in custody.

Include Youth’s policy advocacy work is informed by relevant international human rights and
children’s rights standards, is evidence based, including that provided by young people and
practitioners and is based on high quality, critical analysis.

Reflecting the profile of the young people we work with and with our service provision, Include
Youth’s two main policy priority areas are employability and youth justice. In light of this we
have approached this consultation through the lens of those two areas as it were, as that is
where both our expertise and interests lie.

Specific Comments

We welcome the opportunity to share a number of issues concerning the Justice Bill with
members of the Justice Committee.

We will limit our comments to four specific aspects of the Bill:
B Part 4 Victims and Witness

® Part 5 Criminal Records

m Part 7 Violent Offences Prevention Orders

® Part 8 Aims of the Youth Justice System
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Part 4 Victims and Witnesses

We welcome the moves to improve the experiences of victims and witnesses in the criminal
justice system and to clearly set out the services that are to be provided and the standard
of service that witnesses and victims can expect to receive. Include Youth welcome the
development of the Victim Charter as this will be an important vehicle by which victims

and witnesses can ensure they are receiving the necessary information and are made fully
aware of what support services exist. It will also provide a vehicle through which victims
and witnesses can seek advice and support about how to address failings in the system
and to ensure their voices are heard when procedures are not followed correctly. Providing a
statutory entitlement to make a victim personal statement will allow victims to describe the
impact of the offence but we would guard against Victim Impact Statements being used as a
means for victims to influence the sentence ordered by the Court.

While we welcome this progressive piece of legislation with regards to the needs of victims
and witnesses we are somewhat disappointed about the lack of emphasis on the needs of
young people as victims of crime.

As the evidence indicates that children and young people are more likely to be victims of
crime than any other group in our society, it is essential that the Department makes every
effort to ensure that the needs of children and young people are central to the Victim Charter.

Our work with young people would suggest that there is much work to be done with young
people who are victims of crime to make them feel that they are a key stakeholder in the
development and outworking of the Victim Charter. Our experience is that the majority of
young people we come into contact with do not have faith in the criminal justice system and if
they become a victim of crime do not believe that their views will be listened to or respected.

Include Youth has worked in partnership with Victim Support to seek out the views of young
people on their experiences of crime and to assess their level of awareness of support
services available to them. These focus groups have demonstrated that young people who
are victims of crime, are largely unaware of victim’s organisations, have serious reservations
about reporting a crime and do not have a great deal of faith in a positive outcome if they do
report a crime. The following quotes are an example of some of the views of the young people
we spoke to in the Juvenile Justice Centre, the Young Offenders Centre and the community.

‘That would be the last thing | would do (report to police) ....... If | went to the police and said
someone hit me, theyd laugh at me! Cos they don’t like me. And | don’t like them.’

‘No I don'’t like the police so | wouldn’t go to them. Because if you're already a criminal and you
say something happened to you theyd laugh at you, tell you to float.’

“Even if the house was robbed | wouldn't tell the peelers.”

“I do report it but nothing gets done.”

“I have reported stuff before, but it didn’t get dealt with - nothing happens.”
“Nothing ever happens anyway, it’s always the way.”

“You just get on with it and deal with it yourself.”

This brief overview of the material gathered from a small number of focus groups clearly
demonstrates the need to ensure that children and young people benefit from the
development of the Victim Charter.

It is imperative that young people who are victims of crime are aware of what standard of
service they can expect to receive from the system. Young victims should be made fully aware
of their rights and informed and supported through each stage of the process, in a form
which is appropriate to their capacity. Furthermore, they should also be informed about what
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methods of redress exist if they are not content with the service or standard of information
they receive.

The criminal justice system can be complex and overwhelming for all who come in contact
with it, but it is especially confusing for children and young people.

We agree with the need to treat victims and witnesses with respect, dignity and sensitivity
and this principle is especially relevant when dealing with children and young people.

The principle of equality of access to the justice system is particularly relevant for young
people who experience crime. The level of underreporting from young people suggests
that this is clearly an issue for young victims, and it is hoped that the Charter will improve
accessibility for this group of victims.

Our view is that failing to include this significant representation of young victims and
witnesses opinions and experiences would be a significant omission in the development of
the Charter and the Charter will potentially be less effective as a result.

We would voice our concern about the current gap in information on the experiences of young
victims and the urgent need to prioritise evidence gathering on this. This is especially urgent
given that the NI Victims and Witness Survey does not include under 18 year olds. There is

a need for detailed research on the nature of crimes committed against children and young
people.

Part 5 Criminal Records

Include Youth has a number of concerns regarding the impact of disclosure of criminal
records on young people.

We believe that the system of disclosure as it currently stands fails to recognise the
damaging impact having a criminal record can have on a young person. It can affect

a young person'’s ability to secure education, training and employment. Shackling young
people with a criminal record for a seemingly unending period of time, and all that that
entails, runs counter to the argument that we need to get young people who have been in
contact with the criminal justice system into jobs and education, if they are stand a chance of
keeping out of the justice system.

Despite the fact that many of the young people we work with who have a criminal record, have
not been convicted of a serious offence or have been deemed as being a risk to public safety,
they still have to disclose the conviction in a wide range of circumstances.

A criminal record can have an impact on:

B Gaining employment

m  Accessing further or higher education opportunities
®  Accessing training opportunities

B Accessing volunteering opportunities

B Opening a bank account

This issue has become even more pertinent over the years as legislation has placed more
requirements on individuals to disclose their past convictions. The Rehabilitation of Offenders
legislation dates from 1978 and 1979. Over the years we have seen the development of
complex and ad hoc legislation. The legislation is not well understood by all concerned which
has resulted in mistakes and inconsistencies in practice. Access NI procedures can be
abused by employers and we are calling for full accountability in Access NI's operation.
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There has been a failure to inform young people that diversionary disposals such as cautions,
informed warning and diversionary youth conferences will still be disclosed on certain checks,
regardless of the length of time that has passed since the disposal was issued.

The new arrangements for “filtering’ criminal records which has been recently introduced
means that individuals may be required to disclose involvement in diversionary youth
conferences for offences committed when they were less than 18 years old. The filtering
period for under 18s receiving a Caution is two years, one year for an Informed Warning and
5.5 years for those convicted with non-custodial sentences. It is concerning that Informed
Warnings for under 18s should be disclosed for any period of time and we recommend that
such disposals should always be filtered out from record checks.

We believe that special consideration should be given to the disclosure of young people’s
criminal records for employment purposes and that these should only be released where
there is a proven risk of harm.

We support the recommendations made by the Youth Justice Review on this matter.

Recommendation 21 of the Youth Justice review stated that:
®  young offenders should be allowed to apply for a clean slate at age 18

m diversionary disposals should not attract a criminal record or be subject to employer
disclosure

m  for those very few young people about whom there are real concerns and where
information should be made available for pre-employment checks a transparent process
for disclosure of information, based on a risk assessment and open to challenge, should
be established.*

Recommendation 21 is the only recommendation to not be accepted by the Minister for
Justice.

Sunita Mason’s recommendations following the review of the criminal records regime differ
considerably from those of the Youth Justice Review. Mrs Mason recommended that Access
NI should routinely disclose informed warnings, cautions and details of diversionary youth
conferences on Standard and Enhanced checks. The Department of Justice has said that
they agree with Mrs Mason’s view that to protect the public adequately there continues to be
a need to retain diversionary information on an individual’s criminal record for criminal justice
purposes.

Young people already face numerous barriers to employment and we are concerned that
young people with convictions and criminal records find it doubly hard to access employment,
education and training. Employers and trainers in FE and HE sectors may be reluctant

to engage with a young person who has declared a conviction. There can also be lack of
awareness on behalf of the employer in understanding the implications or seriousness of the
disclosed offence or record.

Non conviction information such as informed warning, cautions and diversionary youth
conferences can significantly decrease the chances of a young person gaining employment or
accessing training. Therefore we believe that non convictions should be ‘spent’ immediately
and should only be subject to disclosure in limited circumstances.

The Department of Justice Reducing Offending Strategy highlights the importance of securing
education, training and employment as a key strand in reducing offending. We agree that
sustainable employment is a key factor in reducing reoffending and this is evidenced by the
work of our Give and Take Scheme and our commitment to helping young people improve
their chances at accessing training, education and securing employment opportunities. It is

A Review of the Youth Justice System in Northern Ireland, September 2011, Department of Justice, page 85.
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imperative that we do not put more unnecessary barriers in the way of young people who are
wanting to turn their lives around and to reintegrate into society. The following quotes from
young people indicate the importance of securing employment.?

“See if I had a job, | wouldn’t do any crime.”
“You need support - to get a job and stay off drugs, help to try and get on with your life.”
“There should be work out there, businesses, who would take you on and give you a chance.”

“In 10 years I will be 26 - | will have a record that will stick with me for the rest of my life.”

Part 7 Violent Offences Prevention Orders

Include Youth has been engaged in the discussion on Violent Offences Prevention Orders for
some time. Our critique of the intention to apply VOPOs to all people aged 10 and over is well
rehearsed. Include Youth do not support the use of VOPOs for children and young people. We
raised our initial concerns in August 2013 in a written response to the Department of Justice
proposals for legislation.® We welcome the Department of Justice’s willingness to engage

in dialogue with us surrounding our concerns and we have met with officials on several
occasions over the past months. However, we believe that the issues we raised have still not
been adequately addressed. We therefore welcome the opportunity to inform the members of
the Justice Committee of our key concerns regarding the introduction of this legislation.

In July 2011 the Department of Justice issued a consultation outlining proposals for Sexual
Offender Notifications and Violent Offender Orders (VOOs). The proposals for VOOs did not
make reference to a minimum age but through the clearly stated intention to replicate the
legislation in England and Wales (page 41 of consultation document) it was reasonably
inferred by consultees that the intention was to apply these orders to adults (over the age of
18) only. Indeed none of the respondents to the consultation raised the age threshold as an
issue.

It would seem that following the closure of the consultation, stakeholders within the criminal
justice system have stated that they feel there may be children who require a VOPO in
exceptional circumstances, akin to the use of the Sexual Offences Prevention Order. This has
brought the Department of Justice to the position we have today wherein it is intended that
VOPOs should, therefore, be applied to all people aged 10 and older who meet the “criteria”.
This represents a significant shift in Departmental thinking and we are deeply concerned that
this decision has been taken with no explicit consultation with regards to whether and how
VOPOs should apply to children.

We note that the VOOs which exist in England and Wales cannot be applied to under 18s. It is
therefore even more surprising that the Department of Justice has decided that the order will

apply to children and young people under 18 in NI, without appropriate consultation, given the
fact that the model in England and Wales formed the basis for the original proposals.

International Standards

Include Youth believe that the introduction of VOPOs to children and young people is in
contravention of the fundamental principles of the United Nations Convention on the Rights
of the Child (UNCRC) and is not in keeping with a child’s rights compliant youth justice
system. The UNCRC article of particular relevance to these proposals is Article 40. The
provisions contained within article 40 place an obligation on government to ensure that all
children in contact with the juvenile justice system are ‘treated in a manner consistent with
the promotion of the child’s sense of dignity and worth, which reinforces the child’s respect

Include Youth response to Department of Justice Reducing Offending Strategy, September 2012.

Include Youth response to Violent Offences Prevention Orders: Current Department of Justice Proposals for
Legislation, August 2013.
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for the human rights and fundamental freedoms of others and which takes into account the
child’s age and the desirability of promoting the child’s reintegration and the child’s assuming
a constructive role in society’.

In line with the UNCRC and other relevant international standards#*, reintegration and
rehabilitation should be a key aspect of the juvenile justice system. The Youth Justice Review
Team also made reference to the need to prioritise rehabilitation and reintegration.®

It is therefore disappointing that the current proposals under VOPOs appear to ignore the
need to address the rehabilitation and reintegration of children on release from custody. The
emphasis of VOPOs appears to be predominantly on the need to restrict the movements

of young people and reduce risk. We are not disputing the need to address these issues
and are completely in agreement with the need to ensure public safety at all times, but the
reintegration and age-specific treatment of the child is the most effective way of achieving
this goal.

Evidence to support introduction of VOPOs for children

Include Youth has consistently asked the Department of Justice to provide evidence to
support the need for the introduction of VOPOs to children. We still have not been provided
with any evidence to suggest that there are children who would meet the criteria for a VOPO.
The Department have provided minimal information on their reasoning for having no minimum
age threshold for the application of VOPOs. In a document published in February 2014° the
Department stated:

‘Key stakeholders within the criminal justice agencies, particularly PSNI and PBNI, have
confirmed that there may be a need in exceptional cases for a VOPO to be used to manage
risk from a person under 18/

The Department has not elaborated on the definition of ‘exceptional cases’ nor have they
given any information as to how a VOPO should be applied to children given that their
maturity, needs and capacity are vastly different to adults.

In correspondence with the Head of the Criminal Policy Branch in February 20147, the
Department noted that:

‘based on the most recent data, we would expect that those with eligible offences for a VOPO
may be less than 10 a year’.

We would welcome further explanation of this figure and a detailed outline of the data used to
reach this figure.

Before any decision is made to extend VOPOs to children, there must be an examination

of the data with regards to children convicted of violent offences to ascertain whether any
would have benefited from a VOPO and whether such a move would have afforded more
protection to the public or potential victims and would have reduced the child’s recidivism. As
stated above it is recognised internationally and within domestic legislation and practice that
children and young people under the age of 18 must treated differently from adults if they are
to desist from offending. As such any new provision that applies to implemented following full
consideration of the evidence of numbers of young people involved with this sort of violent
offending and the most effective ways of ensuring that the others are safe from a repeat of
such violence.

United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Havana Rules).

A Review of the Youth Justice System in Northern Ireland, September 2011, recommendation 20, page 85.
Department of Justice, February 2014, Violent Offences Prevention Order: Current Proposals for Legislation, para 12,
page 4.

Letter from Amanda Patterson, Head of Criminal Policy Branch to Koulla Yiasouma, Director of Include Youth, 26
February 2014.
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Despite repeated request we have not had sight of any robust evidence to support the
extension of VOPOs for children. We are concerned that the Department of Justice are
proposing legislation with no published evidence base for its need of likely effectiveness.

Existing Orders

Furthermore, we do not think it is necessary to apply VOPOs to children as there are already
a number of custodial orders that can be used for children found guilty of violent offences
which have as an integral element, supervision and prohibition of activities on release.

A Juvenile Justice Centre Order (JJC Order) entails a child to be detained in custody for a
period of time, followed by a period of supervision in the community. A JJC Order can be for a
minimum of 6 months and a maximum of 2 years, with half of the time spent in custody and
the remaining in the community under the supervision of the PBNI. Breach of supervision is
treated extremely seriously and may result in the child being returned to detention.

There are also mechanisms already in place to deal with children convicted of ‘serious’ or
‘specified’ offences, which can relate to violent or sexual offences. Children can only be
released on supervision on these orders if the court is satisfied that they no longer represent
a danger to the public. We would question why it is necessary to replicate these protections
by allowing the application of VOPOs to children. It would seem to us that protections already
exist under current procedures. We are not convinced that the application of VOPOs to
children will give any added value.

Section 75

Include Youth believes that the Department of Justice has not complied with its statutory
equality obligations with regard to the current proposals. Section 75 of the Northern Ireland
Act 1998 makes explicit the duties placed on public bodies with regards to the promotion
of equality of opportunity across 9 groups, of which age (older and younger) is one. The
Department of Justice Equality Scheme 2011 — 20158 (approved by ECNI, March 2012)
specifies that:

“All consultations will seek the views of these directly affected by the matter/policy, the
Equality Commission, representative groups of S75 categories, other public authorities,
voluntary and community groups........ 7

It is apparent that in the case of the application of VOPOs to children, the Department of
Justice did not conduct a full consultation and as such it has failed to comply with this
commitment. The Department appears to have consulted only with some “other public
authorities”, crucially doing nothing to consult with those “directly affected” or “voluntary and
community groups”.

Additionally, chapter 6 of the Equality Scheme goes some way to outlining the Department’s
specific commitment to engaging directly with children and young people, and the Department
has signed the Northern Ireland Commissioner for Children and Young People’s Participation
Policy Statement.®

Despite us raising these concerns with the Department we are still waiting to be furnished
with evidence that consultations have been conducted with those directly affected and with
voluntary and community groups, specifically on the application of VOPOs to children. We
would like the Department to provide us with any responses they have had to date from
stakeholders which indicate a desire to apply VOPOs to children.

Therefore Include Youth believes that the Department of Justice has clearly breached the
commitments that were made in their Equality Scheme.

Department of Justice Equality Scheme 2011-2015, para 3.4.
9 Ibid para 6.6.
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10

As part of the equality consultation on the Justice Bill in May 2013, the Department stated
that initial screening had indicated that there would be some potential for adverse impact on
young males, given the fact they are statistically more likely to commit such offences than any
other group in the Northern Ireland offending population. Include Youth took issue with the
subsequent decision to not conduct an EQIA, and disagreed with the reasoning given to justify
this decision. It was erroneous to decide not to screen the document wholly on the basis

that the impact will only be on those young males who offend, rather than young males as a
whole. The fact that the policy could potentially impact on young males is reason enough for
it to be screened in. In our opinion, this policy should not have been screened out and a full
equality impact assessment should have been conducted.

These proposals will undoubtedly impact on children and young people and as a result they
must be consulted on the detail of their application.

Part 8 Miscellaneous

Aims of Youth Justice System

In line with our response to the recommendation from the lengthy Youth Justice Review
that Section 53 of the Justice (NI) Act 2002 (the aims of the youth justice system) should
be amended to fully reflect the best interest principles as espoused in Article 3 of the UN
Convention® we welcome this clause which compels all those working in the youth justice
system to take account of the best interests of the child with whom they are working as a
primary consideration. We believe that the introduction of this clause will help to ensure
children and young people involved with offending do not offend further.

Conclusions

Include Youth is pleased to have the opportunity to provide the members of the Justice
Committee with this written evidence and are happy to provide any further information as
required. We believe that this Bill will begin to address some of the legislative challenges
within the system but we caution against any provision which has no evidence base.

A Review of the Youth Justice System in Northern Ireland, September 2011, recommendation 28, page 118.
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Information Commissioner’s Office

Upholding information rights
. 3rd Floor, 14 Cromac Place, Belfast, BT7 2JB
Tel. 0303 123 1114
Information Commissioner’s Office www.ico.org.uk

Ms Christine Darrah

The Committee Clerk

Room 242

Parliament Buildings

Ballymiscaw

Stormont

Belfast BT4 3XX 15 September 2014

Dear Ms Darrah

ICO Response - Justice Bill

The Information Commissioner’s Office (ICO) is pleased to respond to the consultation on the
draft Justice Bill for Northern Ireland. The ICO is the UK’s independent public authority set

up to uphold information rights. We do this by promoting good practice, ruling on concerns,
providing information to individuals and organisations and taking appropriate action where the
law is broken. The ICO enforces and oversees the Freedom of Information Act 2000 (FOIA),
the Environmental Information Regulations 2004, the Data Protection Act 1998 (the DPA) and
the Privacy and Electronic Communication Regulations 2003.

The main focus of interest for the ICO in the draft Bill is compliance with the DPA and our
response will concentrate on the aspects and areas we feel are relevant in relation to this
area. We have previously responded to certain amendments which are proposed under
the Justice Bill, which we outlined in the Department of Justice’s Consultation ‘Making a
Difference: Improving Access to Justice for Victims and Witnesses of Crime: A Five Year
Strategy’. In addition we have also responded to a consultation on the proposal from

the Attorney General for Northern Ireland for a potential amendment to the Coroner’s Act
(Northern Ireland) 1959, specifically to allow him to obtain papers relevant relevant to
exercising his existing power to direct an inquest where he considers it advisable to do so.

We have some overall points to make with regard to the further amendments proposed for
inclusion in the Bill, particularly with regard to sharing of withess and victim information and
in relation to criminal records. Sharing information in the aspects highlighted in the draft
Bill is likely to involve the ‘processing’ of both personal data and sensitive personal data.
The sharing of personal data must meet certain conditions, which are stricter in relation to
sensitive personal data. If we consider the circumstances here, the proposals provided in
this draft Bill would mean that these conditions would be met. If consent can be obtained,
or in the case of sensitive personal data, explicit consent, then the conditions may exist for
sharing or disclosing of information. This could apply to the sharing of witness and victim
statements and criminal convictions for example, therefore ensuring the conditions would
exist within the draft Bill to allow this to take place in limited circumstances.

In our previous correspondence with the Department with regard to the ‘Making a Difference:
Improving Access to Justice for Victims and Witnesses of Crime: A Five Year Strategy’, we
highlighted the importance of obtaining further information with regard to the proposed
Victim and Witness Care Unit. We are pleased to note in the draft Victim Charter, additional
information with regard to this Unit and in section 67, p.27 the requirement for consent

in relation to any referral of a victim or a witness to other appropriate support services.
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Section 28 of the draft Bill, relating to victims and witnesses makes a clear basis for
allowing a statutory provision to be put in place for a Victim Charter. The ICO welcomes this
overall proposal and are pleased that one of the overall principles in this Charter relates to
providing victims with relevant information, clearly setting out what they can expect as they
move through the criminal justice system. We strongly feel that this principle with regard to
providing information at the development aspect of this Charter should follow a ‘privacy by
design’ approach from the outset, particularly with regard to the processing and sharing of
personal data as well as requiring appropriate safeguards to be in place with regards to the
security of the information.

In addition with relation to this Charter, we believe there is an opportunity through this
statutory provision to clarify information with regard to privacy, what ‘consent’ is, how it can
or needs to be given and under which circumstances, under the DPA, why consent may not
be required in relation to the disclosure or sharing of sensitive personal data. We feel that
this information is of crucial importance to ensure the protection of privacy for the victim or
witness, as well as providing clarity as to what may or may not happen with this information.
Through this proposed statutory function, and building on what exists currently, it is important
for victims and witnesses to understand what they may be consenting to, how their privacy
will be respected and under what circumstances, aspects such as the common law duty of
confidentiality may fall under the requirements of the DPA. We also note that the consultation
on the draft Victim Charter is also currently live and we will highlight these aspects in our
response to this consultation in this regard also.

Therefore we strongly feel that victim and witness statements should only be shared where it
is absolutely necessary to do so. Any agency or organisation within the criminal justice sector
who ‘needs’ such information must be able to justify that need. This extends to all stages

of the criminal justice process. Such justification is required in order to minimise the risk of
information being shared or held excessively which may lead to a breach of the third data
protection principle with regard to ensuring that personal data must be adequate, relevant
and not excessive. We would consider the condition most likely to be appropriate in order to
facilitate the sharing of any victim personal statement (beyond the purpose they are used at
present) will be explicit consent. As highlighted above, inherent in this condition will be the
need for the individual to understand what is happening to their information, agree to the
sharing and they should signify that agreement, to qualify their ‘explicit’ consent.

We would further like to take the opportunity with regard to personal and sensitive personal
data to highlight the importance of security aspects relating to records management of

this type of information. The requirements of the DPA, in relation to security are clear.
Appropriate safeguards must be put in place with adequate processes for how and under
what circumstances lawful and fair sharing can and should take place. Given the sensitive
nature of the type of sensitive personal data that may be contained in a victim personal
statement this will require careful consideration. We note in section 35 (20) the provision for
the Department to make a copy of any victim statement, and would advise that due regard is
given in light of this and other relevant activity. We would welcome further clarification on this,
particularly with regard to how long the statement will be kept, the security considerations
about the information and the need for appropriate retention and disposal schedules to be in
place.

The amendments include a proposal likely to lead to the insertion of a single new clause into
the Bill, setting out that certain information will be shared between specific organisations for
the purpose of informing victims and witnesses about available services. We note at present,
an ‘opt in’ is required in order for this to be effective and the statistics on the take up of this
current provision. We would remind the Department in this regard the importance of ensuring
that fair notice

is given in relation to this activity, which again needs to meet the requirements of the DPA
in relation to how and why the conditions can and will be present for this provision to take
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effect. We would also highlight the issues we have addressed with regard to the sharing of
sensitive personal data, such as in the case of a victim personal statement.

We note the amendments to the draft Bill with regard to (Part 4), the ‘Exchange of Information
between Access NI and Disclosure and Barring Service for barring purposes’ (Part 5) and

the ‘Review of criminal records certificates where convictions or disposals have not been
filtered’ (Part 5). As highlighted in our earlier comments the issues relating to conditions for
processing as well as the requirements to ensure that personal and sensitive personal data
must be kept secure are all issues for consideration with regard to these parts of the Bill. As
a general point, we support the proposal to publish a statutory Code of Practice with relation
to Criminal Records. In addition, we welcome the proposal with regard to ensuring there is

a statutory basis to allow Access NI to share information with the Disclosure and Barring
Service. Whereas we note the intention of the statutory basis in this regard we would stress
the importance of compliance of the DPA principles in these circumstances, particularly with
regard to the fair and lawful processing of the sensitive personal data, in this case and also
in light of the security measures that must be in place.

With regard to the review of criminal record certificates where convictions or disposals have
not been filtered we would stress again the importance of the DPA compliance required in
these circumstances with regard to the fair and lawful processing of personal data. The

DPA requires that personal data must not be kept for longer than is necessary, we therefore
welcome the introduction of filtering with regard to criminal records in this light. It is important
that this takes into consideration retention and disposal schemes of organisations to

ensure this sensitive personal data is processed fairly and lawfully. We note that following
the introduction of the filtering scheme in April of this year, the provision on behalf of the
Attorney General and the Minister with regard to the introduction of a review process to
determine the provision for potential discretion on behalf of individuals. We would welcome
further information on this in due course. In addition further information on the new guidance
proposed with regard to accuracy of criminal record certificates will also be welcome. We
would highlight principle 4 of the DPA in this light which includes the requirement that
personal data must be kept accurate and point out the potential issues with regard to again
fair and lawful processing of sensitive personal data in these situations. We look forward to
responding and reviewing further information in future consultations as highlighted in these
matters.

In conclusion we hope that the issues we have raised are useful and we look forward to
engaging with the Department in the future on many of the matters we have highlighted in our
response

Yours sincerely
u/
(2; o7 o

Dr Ken Macdonald
Assistant Commissioner for Scotland & Northern Ireland
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Knock Presbyterian Church

| understand that the consultation on the proposed Justice Bill is currently open for public
consultation.

| further understand that there is an amendment proposed by Mr Jim Wells MLA in relation to
the restriction of abortion provision to NHS premises, except in cases of urgency (and where
this is does not involve a fee).

| realise that this is a subject of great delicacy and touches on many emotions, however |
support the amendment of Mr Wells as providing the best protection for society from any
potential misuse of abortion provision.

Yours sincerely

David Moore

Rev David Moore

Knock Presbyterian Church
53 Kings Road

Belfast BT5 6JH

http://www.knockpresbyterian.co.uk/
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Law Society

The Law Society of Northern Ireland

Introduction

The Law Society of Northern Ireland (the Society) is a professional body established by Royal
Charter and invested with statutory functions primarily under the Solicitors (NI) Order 1976 as
amended. The functions of the Society are to regulate responsibly and in the public interest
the solicitor’s profession in Northern Ireland and to represent solicitors’ interests.

The Society represents over 2,600 solicitors working in some 570 firms, based in over 74
geographical locations throughout Northern Ireland and practitioners working in the public
sector and in business. Members of the Society thus represent private clients in legal
matters, government and third sector organisations. This makes the Society well placed to
comment on policy and law reform proposals across a range of topics.

Since its establishment, the Society has played a positive and proactive role in helping to
shape the legal system in Northern Ireland. In a devolved context, in which local politicians
have responsibility for the development of justice policy and law reform, this role is as
important as ever.

The solicitor’'s profession, which operates as the interface between the justice system and
the general public, is uniquely placed to comment on the particular circumstances of the
Northern Irish justice system and is well placed to assess the practical out workings of policy
proposals.

September 2014

Executive Summary

B |mportance of a through cost-benefit analysis of processes and procedures within the
Justice system in delivering real efficiencies;

m  Supportive of development of a single jurisdiction in County Court and Magistrates Courts
but the Bill must ensure access to justice is a prime consideration alongside efficiency;

m  Courts’ process must serve the interests of victims, witnesses and defendants rather
than the ease of administrators;

®  Caution about dismissing the worth of oral evidence at committals- rules on vulnerable
witnesses could be reformed whilst preserving this process as a filter to weed out cases
which should not proceed to trial;

m Prosecutorial fines as with other discretionary disposals, have a place within the justice
system but their use must be appropriately confined and monitored;

® The Society is broadly supportive of case management duties, but these must serve the
interests of justice as their primary aim, with expeditious proceedings subordinate to that.
This will appropriately target the duty if these considerations apply consistently in the Bill;

m  Solicitors already advise clients of the appropriateness of early guilty pleas as part of their
professional obligations. The Society states that any statutory duty to provide advice on
the discount scheme for early guilty pleas should rest with the PPS in the first instance;

m  The solicitor then would have to comply with a duty to explain the effect of this to their
client. This preserves the independence of the defence in the mind of their clients;
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® The Society considers the role of the Lay Magistrate as a measured restraint on the
prosecutorial power of the state and we do not favour vesting the power to issue
summons solely in the hands of the PPS;

® The Society considers that important checks and balances should be placed on
prosecutorial powers within the justice system and this will be served by the amendments
suggested within this response;

Introductory Remarks

The Society welcomes the Committee’s invitation to make comments in respect of the draft
Justice Bill. The Committee will be aware that it is the Society’s view that a fair and efficient
justice system is secured by an evidence-based approach to policy which looks at the system
as a whole. We are aware of the significant work undertaken by the Committee in respect of
vulnerable witnesses within the justice system and are supportive of these efforts. We will
comment on a number of provisions within this Bill, with suggestions in terms of amendments
which we feel would help improve the Bill and the system as a whole.

Part 1: Single Jurisdiction for County Courts and Magistrates Courts Business

The Society does not disagree in principle with the move to establish a single jurisdiction

for County Courts and Magistrates Courts in Part 1 of the Draft Bill. In addition, the Society
reposes confidence in the Lord Chief Justice (LCJ) to ensure the fair and efficient operation of
the courts system in Northern Ireland. The LCJ is ideally placed to represent the views of the
Bench and other stakeholders within the Justice system.

It will be important to ensure that a robust set of guidelines is introduced to ensure that the
assignment of business takes into account the needs of witnesses, victims and defendants
in terms of ensuring a fair process. For example, although flexibility is welcome, it is
important that access to justice is promoted through avoiding unnecessarily long journeys for
participants in the court process where possible.

The Society is of the view that the Department should set out the balance between ensuring
adequate provision of court divisions to preserve access to justice and developing flexible
and efficient boundaries on the face of the Bill. This test could be comfortably included within
a revised clause 2 of the Bill. In addition, the Society takes the view that the Bill should
include scope for a re-appraisal and re-drawing of the administrative boundaries in light of
practical experience against this test.

Such amendments would ensure that the LCJ will be able to assign court business within
a framework which is both adequate and flexible, with provision for feedback mechanisms
if the established arrangements are not functioning as intended. The Society is aware of
the background of court closures and consolidation and we think that such a test would
concentrate minds on balancing fairness and efficiency as a central focus of ‘faster, fairer’
justice.

Part 2: Abolition of Oral Evidence at Committal Proceedings

The Society notes that the Department has proceeded with the proposal to abolish the
provision for oral evidence at preliminary investigations and mixed committals. Under
Sections 7 and 8 of the Bill, all committal proceedings are to proceed on the papers only.

There are two broad justifications supplied by the Department for this change. The first

is that the impact on vulnerable witnesses of examination at committal proceedings is
disproportionate to the usefulness of those proceedings. Secondly, it is suggested that
speeding up the movement to a full hearing removes a layer of bureaucracy and will produce
a more efficient system of criminal justice.

The Society understands the concern expressed by the Department and the Justice
Committee in respect of vulnerable withesses. We note however that special rules already
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exist to ensure that vulnerable witnesses are not unduly subjected to the stress of having

to give evidence. For example, there are existing provisions to ensure that in cases involving
alleged sexual offences, no cross-examination takes place at the PE stage. We feel that these
court rules could be revisited and developed whilst retaining the benefits of oral evidence in
committal proceedings.

Secondly, we do not support the assertion that committal proceedings necessarily slow down
the process of justice. Such proceedings offer an opportunity for both the defence and the
prosecution to assess the credibility of withesses.

An early determination of the strength of a case can produce earlier guilty pleas and the
withdrawal of charges where there is insufficient evidence to proceed on one or more counts.
The earlier in the process such determinations can be arrived at, the higher the cost savings
in the longer term by avoiding a lengthier trial.

The Society accordingly believes that the current clauses are flawed and that the Bill should
have focused on a duty to balance the needs of vulnerable witnesses with the requirement

to ensure efficient committals. It should not be assumed that simply removing a step in the
process of justice will necessarily lead to cost savings.

A thorough cost-benefit examination is required to arrive at that judgment and this supports
the view of the Society that a fundamental review of the justice system is required to identify
how to maximise efficiency and access to justice. Such an approach would avoid short-term
policymaking, taking a longer-term view and prioritising an evidence base.

Part 3: Prosecutorial Fines

The Society does not object in principle to the appropriate use of discretionary disposals

as a means of expediting the process of justice for less serious offences. We note that
clause 17 of the Bill makes provision for the use of prosecutorial fines in summary or either
way offences. Similarly, clause 17 (2) of the Bill provides that a prosecutorial fine may
attach where a number of summary offences have been committed as part of the same
circumstances.

The Society does however consider that strong accountability mechanisms should be put in
place to ensure that these penalties are not used excessively or inappropriately. These are
quasi-judicial powers being vested in the PPS and it is important to stress that our justice
system works on the basis of a number of checks and balances placed on the prosecutorial
power of the State.

In addition, there needs to be an awareness of equality issues arising under Section 75 of
the Northern Ireland Act 1998. Given that these penalties do not attach to an offender’s
record, access to them should be fair and equal to avoid injustice. There may be some issues
for example in relation to sections of the community building relationships with the criminal
justice system and care should be taken to ensure that no inequalities arise from the issue
of prosecutorial fines.

The Society takes the view that these issues can be resolved through published guidelines
regulating the use of prosecutorial fines along with a commitment to review their uptake
across the system. It would be preferable if the Bill required a review mechanism and
identified criteria which could be used to assess the use of these disposals. Examples of
relevant factors include the history of the offender, the impact on victims and possibility of
diversionary approaches.

Recent evidence has suggested that there has been an inappropriate use of discretionary
disposals in dealing with offences at a level of seriousness beyond their intended remit.
Accordingly, it is important that the perception is not created that these disposals will be
used as a means of producing more favourable statistics. Such a perception would damage
the confidence of victims of crime in the justice system, a key focus of this Bill. This is an
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example of a set of circumstances in which a “just outcome” may require greater time and
resources to achieve.

This risk of inappropriate use is increased in circumstances of multiple offences and the PPS
should develop a transparent and tiered approach to the application of prosecutorial fines
and other discretionary disposals. The fact that such offences subject to these disposals are
not disclosed through standard criminal record checks renders the need to guarantee their
appropriate use more important.

The Society is concerned that there is no limitation on the face of the Bill to the number of
prosecutorial fines that may be issued to a single offender. The over-use of prosecutorial
fines for repeat offenders may undermine their credibility as a tool in the armoury of the PPS.
Although the legislation leaves much to the discretion of the PPS, some clear guidelines need
to be forthcoming to confine the use of prosecutorial fines to appropriate circumstances.

For example, although the Bill provides for enhanced fines for those defaulting on payment,
it does not specify any limitation on receipt of prosecutorial fines for those with outstanding
arrears. It is important that these disposals retain credibility and deterrence. This is an area
which could be looked at either through amending the Bill or in terms of guidelines following
implementation.

Part 8: Duty of Solicitor to Advise Client about Early Guilty Plea (Clauses 77-78)

The Society notes that the original draft of clause 78 of the Draft Bill required the Society to
make Regulations concerning the provision of advice about the effect of early guilty pleas on
sentencing. This follows the preceding section requiring a court to advise of the discount in
sentence that would have been available had a client entered a guilty plea at an earlier stage
of proceedings.

The Society notes the decision of the Department to withdraw clause 78 (3) requiring the
Society to make regulations to give effect to this duty. We agree with the observations made
by the Attorney General that such a burden would be unnecessary in light of the existing
clause setting a clear duty and penalty for non-compliance.

We would begin by stating that solicitors are under a professional obligation to provide
their clients with the best possible legal advice in line with their circumstances. This duty
encompasses advising the client of the benefits of early guilty pleas in cases where the
strength of the prosecution evidence suggests little prospect of a successful defence.

The ability to provide appropriate advice in this context is connected to adequate disclosure
by the PPS and can vary in line with different cases. The role of the defence solicitor is to
represent clients fairly and impartially and to safeguard the presumption of innocence in the
justice system by testing the evidence of the prosecution. As a result, the core area of reform
which will produce appropriate guilty pleas at an earlier stage is to ensure greater front-
loading of evidence in criminal cases.

It is notable that in Scotland the procedural reforms to the system of encouraging appropriate
early guilty pleas focused on disclosure from the prosecution service. It was accepted in that
context that defence solicitors require this information to make a decision over whether it is
appropriate to advise a client to enter a guilty plea.

Accordingly, the Society does not believe that creating a mandatory duty to advise of the
impact of early guilty pleas will increase their frequency, as solicitors already provide this
advice at appropriate stages. On the contrary, this clause has the potential to impact on the
solicitor-client relationship for little return in terms of efficiencies.

For example, we have strong reservations about creating a perception that defence solicitors
are acting as agents for the prosecution. The perception that pressure is being applied
to clients by defence solicitors to plead guilty irrespective of the circumstances should
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be avoided. This is because vulnerable clients who may be innocent could plead guilty,
particularly in cases with lesser penalties. Blurring these boundaries does not serve the
interests of a fair and efficient justice system.

In order to avoid this perception and to maintain the spirit of our adversarial justice system
with independent pillars, the Society recommends that the Bill is amended to place a duty
on the PPS to notify the client of the discount scheme for earlier guilty pleas as part of their
duties in relation to summonses and charging procedures and disclosure. This ensures that
solicitors advise in depth about this when it is appropriate for their clients and will discuss
the contents of the PPS letter with their clients. This allows solicitors to put this information
into context for their clients and will increase the confidence of defendants in the fairness
and transparency of the criminal justice system.

Crucially, no change to the penalty for non-compliance by defence solicitors would be required
by this change so it does not disrupt the intent of the legislation. The Society considers it will
be extremely rare for this penalty to be used in any case.

Part 8: Case Management Provisions (Clauses 79-80)

The Society is not opposed in principle to statutory case management provisions. The
profession agrees that an efficient justice system will seek to eradicate unnecessary causes
of delay and that it is the duty of practitioners, the PPS and the Department to address these
issues.

There are two broad aspects to a properly functioning justice system. The first is the delivery
of robust and fair justice and the second is reasonable promptness of proceedings. The first
of these takes precedence as the interests of justice varies with different circumstances.
Whilst justice and swiftness of disposal often work in harmony, in some instances justice
requires prolonged proceedings. Accordingly, the drafting of any case management duties is
of crucial importance. A strong but flexible duty must be implemented to serve the purposes
of the Bill.

The Society notes that the Bill introduces a broad power to make Regulations in this area and
Clause 79 grants the Department the right to impose a general duty on appropriate persons
to reach a “just outcome” as swiftly as possible. The phrase “just outcome” recognises that
a duty to expedite proceedings should not be at the expense of the interests of justice. The
Society prefers the term “serve the interests of justice” as this recognises that participants
in the justice system should apply their minds to this at each stage of the process, rather
than unduly focusing on arriving at any particular outcome.

However, the Society believes that the Bill should identify the interests of justice as the
paramount consideration. Accordingly, any Regulations made under this provision should
prioritise the interests of justice above swiftness of disposal. The duty to ensure efficient
disposal should then follow as a secondary duty to achieve justice in the individual case.
Such an approach does not impair the duty to manage cases efficiently whilst remembering
the fundamental principle that the interests of justice must be served.

Clause 80 of the Draft Bill confers a regulation-making power on the Department covering the
management and conduct of proceedings within the Crown Court and Magistrates’ Courts.
We believe that the Bill should be amended to include the phrase “serve the interests of
justice” as we recommend for clause 79. Failing that, the term “just outcome” should at least
be included in both clauses for clarity and consistency of purpose.

This will ensure that any Regulations are interpreted as dependent on their contribution to
serving the interest of justice. As stated, the swift progression of proceedings often produces
a just outcome, but there will be circumstances in which flexibility is required for the judiciary
to do justice in particular cases. Legislation and Regulations which reflect this position will
allow the stakeholders within the system to deliver on the duties imposed.
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The Society believes that the regulation-making powers on case management should require
an explicit duty to consult with the judiciary and the profession, who will be charged with
implementing any changes. The Society believes that these key stakeholders should be
included as more than merely as general consultees. Including such a duty in the Bill would
encourage a collaborative approach to case management informed by practical experience
and ensure a wide range of voices within the justice system are heard.

In addition, the Society notes that clause 87 of the Bill provides for Regulations made

under the Bill's powers other than in the area of notifications to be subject to the negative
resolution procedure. The Society believes that the Assembly should scrutinise and vote on
these Regulations, given their importance to the administration of justice. Therefore, the
Society suggests that clause 87 (1) of the Bill should be amended to make regulations made
under clauses 79-80 subject to the affirmative resolution procedure.

Part 8: Public Prosecutor’s Summons (Clause 81)

The Society remains of the view we expressed during the consultation process that the
issuing of summonses is most appropriately carried out as a judicial function. The role of the
Lay Magistrate is to act as a measured restraint on the prosecutorial power of the PPS and a
safeguard against arbitrariness in decision-making.

Under the current procedure, the Lay Magistrate determines at the point of application
whether sufficient grounds exist for the granting of a summons. The removal of this function
was not originally envisaged by the CJINI Report on Avoidable Delay. Moreover, the Court of
Appeal in Northern Ireland has stated that the determination of whether summonses should
be issued is a judicial function which cannot be delegated.?

The Society notes the Delay Action Team at the Criminal Justice Board conceded that the
input of Lay Magistrates did not add a significant amount of time to the process. As a
result, an important safeguard may be removed from the prosecutorial process without any
significant improvement in case handling times.

The Society is concerned about the concentration of powers given to the PPS without
adequate checks and balances built in to the system. The approach appears to be to
increase the discretion of prosecutors without recognising the role of safeguards in protecting
the system against charges of arbitrary decision-making. An efficient justice system is one
which is robust against challenge. Furthermore, the Society is of the view that lay involvement
in the judicial system provides an important link between the justice system and the wider
community.

The Society supports the removal of this clause and a review of the causes of delay from

the PPS prior to applications for summonses. The CJINI Report identified issues concerning
the compilation and release of files between the PSNI and the PPS as a key factor of delay.
Although we appreciate the PPS is an independent body, the Department should take a global
view of the causes of delay in partnership with other organisations. As with summons reform,
the assumption appears to be that stripping out a layer of process necessarily increases
efficiency, without harming the interests of justice. It is the failure to take an overall, long-term
approach which produces this assumption.

The Society has reservations about section 81(4) of the Draft Bill which provides that a Public
Prosecutor may re-issue summonses which they determine have not been served. Given that
time limits applied to the PPS are an important aspect of ensuring a disciplined and efficient
system of prosecution, it is concerning that power for extension of these limits will reside with
the PPS under the Bill.

The Society considers that the separation of prosecutorial and judicial functions maintains a
system of checks and balances to ensure that each limb of the justice process operates fairly

DPP v Long, Long and Johnston (2008) NICA 15, para 17.
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and accountably. This reform has the potential to create new anomalies. For example, it is not
clear from the Bill how Form 1 applications to waive time limits applying to the prosecution
will be processed. The removal of the Magistrate appears to leave this solely as a decision
for the PPS giving rise to a potential conflict of interest. The Department should clarify how
this is to be resolved in the event of the Bill proceeding in its current form. The Society would
be supportive of and would consider any amendments which may remedy these defects.

Concluding Remarks

The Society has outlined for the Committee our views on some of the key provisions within
the Justice Bill. In particular, we have covered issues concerning the appropriate balance
between prosecutorial and judicial functions, the independence of the legal profession and
the need to take a global view of achieving efficiencies within the justice system. We have
endeavoured to provide a constructive response which will help inform the Committee’s
scrutiny of the legislation.
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Life Northern Ireland

Life Northern Ireland fully support the proposed amendment from Jim Wells MLA to restrict
lawful abortions to National Health Service (NHS) premises, except in urgent cases when
NHS services are not available and where no fee is paid.

In 2012/13 only 51 abortions were provided under the current NI laws on abortion, which
make it permissible to perform an abortion in order to save the life of the mother. There

is no evidence to suggest our National Health Service is unable, or has been unable, to
provide sufficient care in these difficult pregnancy situations, which suggests there is not any
justification for the introduction of private abortion providers in Northern Ireland.

As it stands, Marie Stopes is the only private abortion provider in Northern Ireland and since
its opening the clinic has not made it clear if any abortions were provided in that time and
equally if abortions have been carried out, it is impossible to determine if they were lawful.
This lack of information, coupled with Marie Stopes’ international reputation, makes its
presence in Northern Ireland concerning.

It is our belief that the NHS provide sufficient services to women whose lives are put at
serious risk by their pregnancy and that the Justice Committee should continue to put their
trust in a service which is regulated; a service that the people of Northern Ireland can place
their trust in.
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Newbridge Church

Parish of Newhbridge — Newbridge & Ballymaguigan

Parochial House
153 Aughrim Road
Toomebridge
Antrim

BT41 3SH

Email : newbridgechurch@googlemail.com
Tel: 028 79468277
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Newtownards Reformed Presbyterian Church

Newtownards Reformed
Presbyterian Church

Website: www.newtownards.rpc.org
SermonAudio: .newtown rmonaudio.com

Re Consultation on the Criminal Justice Bill:
Ending the Life of an Unborn Child

I am writing on behalf of the session and congregation of Newtownards Reformed Presbyterian Church
regarding Marie Stopes International (MSI), one of the biggest abortion providers in the world, which, in
October 2012, opened a facility in Belfast.

All children deserve to be born, we therefore support the amendment proposed by Jim Wells MLA to
protect Northern Ireland’ s unborn children from abortion businesses like Marie Stopes International.

Seripture is quite clear about God’ s view of the foetus (Psalm 139:3-16, Psalm 51:7, Jeremieh 1:4-5 and
Isaiah 49:1, 5) - he affords them human status. If every unborn child is an individual human being, then
abortion is not merely a matter of maternal choice. Another human being is affected; the child’s rights to
life are being violated. Every human being possesses that basic right. God in his Word emphasises, not
the exercising of our own rights, but rather the defending of the rights of others. We have a responsibility
first and foremost to love God and then our neighbour. In the light of the above argument on the status of
the unborn child, surely he/she is one of those neighbours.

We are therefore taking the time to write to you as your valued citizens to ask you to defend the laws
which protect our unborn children. We would urge you to support all measures available to prevent MSI
from performing any abortions at its Belfast facility. It is a threat to both women and unborn children and
should be closed down.

All children deserve to be born.

Kind regards,

Lk il

551



Report on the Justice Bill (NIA 37/11-15)

NI Legal Services Commission

2nd Floor Waterfront Plaza

8 Laganbank Road
Mays Meadow

Belfast
NORTHERN IRELAND BT1 3BN
Legal Services
Commission
Tel: 028 9040 8805
Office of the Chairman and Chief Executive Email: accesstojustice@nilsc.org.uk

By e-mail only to: justice.bill@niassembly.gov.

Our Reference CEO/14/229
Date 1 August 2014

Dear Ms Darragh

Re: Justice Bill

| refer to your letter dated 8 July 2014.

On behalf of the Commission | would confirm we have no contrary views to
the proposed amendments to the Justice Bill.

The Commission welcomes the introduction of Section 78, Duty of solicitor to
advise about client about early guilty pleas, as this could serve to reduce the
volume of contested cases coming before the courts and will monitor if the
introduction of this section results in a saving for the Legal Aid Fund.

1 would like to take this opportunity to thank you for inviting the Commission to
formally respond to the proposed amendments.

Yours sincerely

Secretary to the Board
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NI Policing Board

Northern Ireland
uPohcmg

Peter Gilleece
Director of Policy

Date: 10 October 2014

Mr Paul Givan MLA

Chair of the Justice Committee
Room 242

Parliament Buildings

Stormont

BT4 327

Dear Paul
JUSTICE BILL

Please find enclosed the Performance Committee’s response to the Justice
Committee’s consultation on the Justice Bill. | hope that the comments will assist
your Committee in its deliberations and | would be grateful if you would keep the
Performance Committee informed as to progress.

Yours sincerely

St

PETER GILLEECE
Director of Policy

cc: Ms Christine Darrah
Clerk to the Committee for Justice

249840

Northern Ireland Policing Board

Waterside Tower, 31 Clarendon Road, Clarendon Dock, Belfast BT1 3BG

S, Tel: 028 9040 8500 Fax: 028 9040 8525 Textphone: 028 9052 7668
gg‘-\,‘! INVESTORS v‘% Email: information@nipolicingboard.org.uk Web: www.nipolicingboard.org.uk
%_¢ IN PEOPLE o K policingboard [ @nipolicingboard
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PERFORMANCE COMMITTEE RESPONSE TO THE JUSTICE BILL

PART OF BILL

OVERVIEW

PERFORMANCE COMMITTEE RESPONSE

1. Single
Jurisdiction for
County Courts
and Magistrates’
Courts

Part 1 of the Bill creates a single jurisdiction in
Northern Ireland for the county courts and
magistrates’ courts, replacing statutory county court
divisions and petty sessions districts with
administrative court divisions. This will allow greater
flexibility in the distribution of court business by
enabling cases to be listed in, or transferred to, an
alternative court division where there is good reason
for doing so.

No specific comments.

2. Committal
Proceedings

Part 2 of the Bill reforms the commiittal process to
abolish the use of preliminary investigations and the
use of oral evidence at preliminary inquiries. DOJ has
said that during consultation, this was identified by
victims' groups as a key area for change to avoid
victims having to undergo the ordeal of giving
evidence twice.

Part 2 will also speed up the process by providing for
the direct committal to the Crown Court of certain
indictable cases where the defendant intends to
plead guilty at arraignment; and provide for the direct
committal to the Crown Court of certain specified
offences.

No specific comments.
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3. Prosecutorial
Fines

Part 3 of the Bill creates new powers to enable public
prosecutors to offer lower level adult offenders a
financial penalty, up to a maximum of £200, as an
alternative to prosecution of the case at court.
Prosecutors will also be able to attach a financial
compensation order to the fine in cases of criminal
damage only.

Prosecutorial fines are not applicable where the
offender was below the age of 18 at the time of the
offence.

Clause 17 sets out a list of information that
prosecutors must include in a notice of offer for a
prosecutorial fine. It requires the notice to indicate
that if the offer is accepted, the alleged offender will
be discharged from liability to be prosecuted for the
offence. You may wish to consider adding to
clause 17 and making it a requirement that the
notice recommends that the offender seeks
independent legal advice before accepting the
offer. By admitting to the offence out of court, the
offender might avoid receiving a ‘criminal conviction’
per se, but presumably the fact they have admitted
the offence means it could still be used against them
as evidence of previous history should they go on to
reoffend. It could also potentially be disclosed
through an enhanced criminal record check.

Furthermore, the notice and the offer document
itself should both clearly set out the
consequences of failing to pay the fine once it
has been accepted.

In giving evidence to the Justice Committee in June
2014, DOJ officials advised that the fines will be used
“for low-level summary offences by non-habitual
offenders who admit responsibility in cases that
would currently go to court and, most likely, result in a
fine in any event.” However the Bill does not appear
to limit use of the fines to first time or non-
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habitual offenders. Presumably this is to allow
prosecutors a degree of discretion as to the
appropriate cases in which the fines could be offered,
but it would be of concern to the Committee if repeat
offenders were continually being offered a fine so
some degree of assurance as to how DOJ intends
to safeguard against this would be welcome.

General comment on this part

While developments in the youth sector (e.g. the
introduction of Youth Engagement Clinics) are aimed
at making out of court disposals more restorative and
targeted at reducing re-offending, the same approach
does not appear to be being taken in respect of adult
offenders. Although prosecutorial fines for adults will
assist with reducing delay in the criminal justice
system, they do not appear to require prosecutors to
consider the causes of offending behaviour or to
make referrals to appropriate support services. This
could potentially be a missed opportunity and the
Justice Committee may wish to consider whether
there is scope to make the fines more restorative
in nature. Even if the view is reached that
prosecutorial fines do not provide the correct vehicle
for offering a restorative alternative to prosecution, it
is an issue that the Justice Committee may wish to
discuss during its deliberations on the Justice Bill.
The Board has held discussions with relevant
agencies (including DOJ) in relation to the Hull triage
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model, which although developed initially for young
offenders, was extended to include female adult
offenders with reported positive results as regards
reoffending rates.
4. Victim Charter | Part 4 of the Bill places a duty on the DOJ to issue The Committee welcomes the introduction of Victim
and Witness both a Victim Charter and a Witness Charter setting and Witness Charters.
Charter out the services, standards of services and treatment
of victims and witnesses by specified criminal justice | Part 4 of the Bill simply requires the DOJ to ‘issue’
agencies. It requires criminal justice agencies to the Victim and Witness Charters. While the Justice
have regard to the Charter in carrying out their Bill would be too high level a document to specify the
functions. communication strategy for ensuring that the
A "victim” is defined as being an individual who is a existence and contents of the Charter are made
victim of criminal conduct (provided they are not known to, and can be understood by, Victims and
under investigation for, or have not been charged Witnesses, the Bill and/or the Charter itself could
with, an offence arising from the criminal conduct perhaps include a clause requiring the relevant
concerned). It is immaterial that no person has been | criminal justice agencies (or at least the Court
charged with or convicted of an offence in respect of | Service) to visibly display a copy of each Charter
the conduct. If (whether as a result of the criminal at their publically accessible offices and on their
conduct concerned or not) (a) the physical or mental | websites. By way of example, the PACE Codes of
state of a victim is such that it is unreasonable to Practice contain a requirement that the Code is
expect the victim to act on his or her own behalf, or readily available for consultation by police officers,
(b) a victim has died, references in the Bill to the police staff, detained persons and members of the
victim are to be read as references to a member of public.
the family of the victim.
When the Victim Charter is put in place will it be
If a criminal justice agency fails to comply with the applicable to all persons (or their families if
Victim or Witness Charter, the failure does not of applicable) who have ever been a victim of criminal
itself make the agency liable to criminal or civil conduct, regardless of when that criminal conduct
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proceedings. But the Charter is admissible in
evidence in criminal or civil proceedings and a court
may take into account a failure to comply with the
Charter in determining a question in the proceedings.

occurred? Or will it only apply to victims of criminal
conduct occurring from the date the Charter is put in
place? Clause 29, which defines a ‘victim’ for the
purposes of the Victim Charter, could make this
explicitly clear.

4. Victim
Personal
Statements

Part 4 also gives victims a statutory entitlement to be
afforded the opportunity to make a written ‘victim
personal statement’ which sets out the way in which,
and degree to which, the offence or alleged offence
has affected and continues to affect, the victim. A
family member can make the statement if the victim is
deceased or is unable to give a statement due to their
physical or mental state. If the victim is under the age
of 18, a parent can make the statement in addition to
the young person.

DOJ will be empowered to make Regulations which
set out the manner in which the statement will be

used and taken into account by the court when it is
determining a sentence for the offence in question.

The introduction of victim personal statements on a
statutory footing is welcomed by the Committee and
provides the opportunity to consider the types of
cases in which the statements could be better utilised
than they perhaps have been to date. For example,
hate crime cases.

The disconnect between the number of hate crimes
recorded by the police and the number of enhanced
sentences passed by the court under the Criminal
Justice (No.2) (Northern Ireland) Order 2004 is in part
attributable to the fact that the police record hate
crime using a perception based test, whereas an
enhanced sentence can only be passed if the hate
motivation of the crime has been proved beyond all
reasonable doubt.

If victims of hate crime are able to express
through their personal statements the impact that
the perceived hate element of the offence has had
upon them, and the court takes this into account
when passing a sentence, it would mean that the
victim might be left with a better sense that
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justice has been served, even if the evidential
burden of the 2004 Order cannot be overcome.
For this to occur, victims would need support and
assistance with preparing the statement and judges
would need to explicitly state when passing the
sentence that they have taken account of the impact
on the victim of the perceived hate motivation.
4. Sharing DOJ proposes to add a clause setting out that certain | The Committee would need to see the text of the
Victim and information would be shared between specified proposed amendment in order to be able to comment
Witness organisations for the purpose of informing victims and | or express a view upon it. For example, it is not clear
Information witnesses about available services (i.e. Victim from the letter provided by the DOJ the stage at
Support Services; Witness Services at Court; and which victims could ‘opt-out’ from their information
(DOoJ access to information release schemes). being shared. It is not clear what the ‘certain
amendment) information’ is and who the ‘specified organisations’
will be. However, the Committee is broadly
supportive of steps being taken to ensure that
victims and witnesses are equipped with relevant
information in order to make an informed
decision about the services on offer to them.
5. Criminal Part 5 modernises arrangements for the disclosure of | The Performance Committee recently discussed the
Records criminal records and allows for (amongst other disclosure of criminal records with ACC Mark
things): Hamilton, in particular the impact on young people’s
e Portable disclosures - currently, an individual has | employability following disclosure of criminal records
to apply for a new certificate for each job or and other police information relating to low-level
volunteering opportunity for which a certificate is offending. The Committee is aware that the Justice
required as the information on it is only valid when | Minister has rejected the recommendation in the
issued. Updating arrangements will allow an Youth Justice Review whereby out of court
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individual to use their certificate for a variety of

positions (i.e. to make it portable), and an online

facility will be available to enable employers to
establish whether the information on the existing
certificate remains valid and up to date or whether
a new certificate should be requested.

e Additional safeguards for enhanced criminal

record certificates, e.g:

o When police information is sought as part of
an enhanced disclosure application, the
application must be sent to the ‘relevant chief
officer’ (currently it is just the ‘relevant police
service’ that the application must be sent to);

o The chief officer determining whether
information should be included in the
certificate must “reasonably believe the
information to be relevant” (currently they
must just be satisfied that the information
“might be relevant”);

o Chief officers must have regard to a statutory
Code of Practice; and

o A person may apply to the Independent
Monitor to determine whether information
provided by the police is relevant or ought to

diversionary disposals would not be subject to
employer disclosure and that he instead opted for the
recommendations made by Sunita Mason and
recently introduced new filtering arrangements.® This
means that diversionary disposals will continue to be
disclosed to employers on standard and enhanced
Access NI checks, albeit for a limited period of time in
most cases. Furthermore any information held on
police systems can potentially be disclosed as ‘police
information’ as part of an enhanced check. Such
police information might include conviction
information (even if filtered), pending proceedings,
unsuccessful prosecutions, intelligence, diversionary
disposals (even if filtered), discretionary disposals
and any other information that may have a bearing on
a vulnerable group.

Given that the new filtering arrangements do not
apply to the disclosure of police information on an
enhanced certificate, the police are instead required
to exercise professional judgement when determining
what information to disclose. That judgement should
be exercised within clearly defined parameters.
Although the Justice Bill does propose to tighten

1 Filtering came into effect in April 2014 and means that some minor convictions will no longer be automatically disclosed on standard and enhanced Access NI chec|
after a certain period of time has passed (for young people, the time period is 5 'z years). Out of court diversionary disposals for certain offences will also be filter
after a certain period of time has passed (for young people, the time period is 1 year for informed warnings and 2 years for cautions and diversionary yoy
conferences). However even if information has been filtered, a record of it will remain on police systems and thus it may still be disclosed as ‘police information’ in t

‘other’ section of an enhanced certificate.
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be included on an enhanced certificate.
DOJ proposes making 3 amendments to Part 5:

(1) An amendment to make it clear that the DOJ
must publish a Code of Practice to which chief
officers must have regard.

(2) An amendment to empower Access NI to
share information with the Disclosure and
Barring Service (DBS) to enable the DBS to
determine whether a person should be barred
from working with vulnerable people.

(3) A filtering scheme came into operation in April
2014 whereby certain old and minor
convictions and other disposals (e.g. cautions)
are filtered out of Standard and Enhanced
certificates. DOJ proposes to add a clause to
the Justice Bill which will introduce a review
mechanism for criminal record certificates
where convictions or disposals have not been
filtered and which will require DOJ to introduce
guidance setting out how it will operate. DOJ
intends to carry out a targeted consultation
with key stakeholder on the draft guidance.

up the relevancy test contained within the Police
Act 1997, additional wording could perhaps be
inserted into the 1997 Act to expressly require
that any disclosure must be in pursuit of a
legitimate aim (as set out in Article 8(2) ECHR),
necessary and proportionate.2

The Committee supports the introduction of a Code of
Practice for police officers and asks that the DOJ
consults with PSNI and the Board when developing
this Code.

Guidance on the new filtering rules and the review
mechanism would also be welcomed by the
Committee. The Committee would be grateful if the
DOJ would include the Board in the targeted
consultation it intends to carry out with key
stakeholder on the draft guidance. There would
appear to be a lack of public knowledge as to the
extent of information that might be disclosed
during a criminal record check, in particular the
disclosure of non-conviction information,
therefore it would be important that the guidance
is publically accessible and easily understood by
a lay reader. It would be fair to assume that most

2 Although it would seem that ACC Mark Hamilton (PSNI's authorising officer for enhanced disclosure checks) already applies such a test before releasing informatia
any successors to this role might not apply as rigorous an approach. While such requirements could be built in to a Code of Practice, why not take the opportunity
enshrine them in primary legislation? (for an example of primary legislation which expressly incorporates requirements of necessity and proportionality, see RIPA)
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members of the public do not routinely browse
the DOJ’s website, therefore targeted publicity of
the guidance, for example aimed at the legal
profession, community/youth workers etc. should
also be considered.

6. Live Links in
Criminal
Proceedings

Part 6 expands provision for the use of live video link
(‘live link’) facilities in courts. Live links will also be
available for witnesses before magistrates’ courts
from outside the United Kingdom and for patients
detained in hospital under mental health legislation,
and they will be the norm for evidence given by
certain expert witnesses.

No specific comments.

7. Violent
Offences
Prevention
Orders

Part 7 of the Bill creates a new tool — the Violent
Offences Prevention Order (VOPO) - to assist
relevant criminal justice agencies in the management
of risk from violent offending. A VOPO can contain
such prohibitions or requirements as the court making
the order considers necessary in order to protect the
public (or any particular member of the public) from
the risk of serious violent harm caused by the
offender. Persons subject to a VOPO will also be
subject to notification requirements and must advise
the police of any changes to their personal
information, home address etc. A VOPO can last for
between 2 and 5 years and can be renewed or
discharged by the court. VOPOs can be issued by the
court upon conviction for a specified offence, or it can

The Committee supports the introduction of
VOPOs, particularly as they may aide the police in
risk managing serial domestic abusers and those
who move from partner to partner and commit
violent crimes. The Committee hopes that this would
allow the PSNI to be more pro-active in situations
where the victim is too fearful to apply to court for
Non-Molestation Orders as it would not necessitate
the victim's cooperation.
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be issued by the court upon an application by the
Chief Constable in respect of a qualifying person who
has, since being convicted of a specified offence,
acted in such a way as to give the Chief reasonable
cause to believe that it is necessary for an order to be
made. The police may search a person’s home for
the purpose of risk assessment provided specified
requirements are met and provided the court has
issued a warrant to enable them to do so. The
making/refusal/renewal of a VOPO can be appealed
through the court system. Failure to comply with a
VOPO or notification requirements is an offence.

Note that in developing these proposals, DOJ has
worked closely with PSNI and the Probation Board as
they will be the agencies primarily responsible for
delivery of the new orders. Both organisations have
expressed a strong desire for VOPOs to be
introduced to Northern Ireland as soon as possible.
They have pointed to a gap in the provision for
applying the public protection arrangements in an
effective way to violent offenders, as compared with
sex offenders which is due to the availability of
Sexual Offences Prevention Orders (SOPOs), which
is considered to be a valuable tool in the risk
management of sex offenders.

8. Jury Service

Clause 72 abolishes the upper the age limit for jury
service, making everyone over 18 qualified for jury

No specific comments.
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service (at present it is only persons aged 18 — 70
who are eligible). Persons over the age of 70 have an
automatic right to be excused should they wish.

8. Early Guilty
Pleas

Two statutory provisions are introduced to encourage
the use of earlier guilty pleas in Northern Ireland. The
provisions will provide legislative support to a (non-
legislative) scheme being developed to provide a
structured early guilty plea scheme in the
magistrates’ courts and the Crown Court. The
provisions will: (i) require a sentencing court to state
the sentence that would have been imposed if a guilty
plea had been entered at the earliest reasonable
opportunity and; (i) place a duty on a defence
solicitor to advise a client about the benefits of an
early guilty plea.

No specific comments.

8. Avoiding
Delay

The Justice Bill will enable the DOJ to make
Regulations for statutory case management (i.e. the
Regulations will impose duties on the prosecution,
defence and the court, which set out what must be
completed prior to the commencement of court
stages). DOJ will also be empowered to make
Regulations which impose a general duty to reach a
just outcome as swiftly as possible on anyone
exercising a function in relation to criminal
proceedings.

The Committee broadly welcomes the steps being
taken to reduce delay and better manage cases in
the criminal justice system given the effect delay can
have on the efficiency and effectiveness of the PSNI.
The Committee would however require sight of the
DOJ Regulations before being in a position to
endorse these.

8. Public
Prosecutor’s

Prosecutors will be empowered to issue a summons
to an accused person without first having to get a lay

No specific comments.
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Summons magistrate to sign the summons.
8. Defence Courts will be given a power, in criminal proceedings, | No specific comments.
Access to to order access to specified premises for the
Premises defendant. The Justice Bill as originally drafted
directs that an order will only be made where
appropriate, and “where it is required in connection
with the preparation of the defendant’s defence or
appeal.” DOJ proposes amending this so that the
court could grant an order allowing access to
premises where it is “necessary to ensure the fair trial
rights of the defendant.”
8. Court Court Security Officer's powers to search, exclude, No specific comments.
Security remove or restrain an individual is extended to
Officers include the grounds on which the court buildings sit.

8. Youth Justice

Section 53(3) of the Justice (NI) Act 2002 will be
amended to include a requirement that all persons
and bodies exercising functions in relation to the
youth justice system have the best interests of
children as a primary consideration.

The Committee supports the incorporation of the
UNCRC best interests principle into the 2002 Act.

With regard to the criminal justice system generally,
is there scope to introduce a similar principle whereby
the best interests of vulnerable groups, e.g. older
people, will be a primary consideration?

Proposed
Amendment by
Mr Jim Wells
MLA

Mr Wells has proposed an amendment to restrict
lawful abortions to NHS premises except in cases of
urgency when access to NHS premises is not
possible and where no fee is paid.

No specific comments.
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Proposed
Amendment to
the Coroners
Act (NI) 1959

The proposed amendment would confer upon the
Attorney General a power to obtain information. This
proposed power, and a corresponding duty to provide
information, would be specifically limited to persons
who have provided health or social care to a
deceased person.

The Performance  Committee has already
corresponded with the Justice Committee in relation
to the Attorney General’'s proposal and has sought
reassurance that should consideration be given to
extending his proposal beyond the scope of deaths
that occur in a health and social care setting, that the
Performance Committee is notified in order that it can
consider the policing implications.

249840

e,
"%

P B 2
T,
o™

g INVESTORS
%_& IN PEOPLE

Northern Ireland Policing Board

Waterside Tower, 31 Clarendon Road, Clarendon Dock, Belfast BT1 3BG

Tel: 028 9040 8500 Fax: 028 9040 8525 Textphone: 028 9052 7668
Email: information@nipolicingboard.org.uk Web: www.nipolicingboard.org.uk
& policingboard [ @nipolicingboard

560




Written Submissions

NIACRO

12th September 2014
Dear Christine,

Thank you for the opportunity to respond to the Committee Stage of the Justice Bill. NJACRO
is a voluntary organisation, working for more than 40 years to reduce crime and its impact
on people and communities. NIACRO provides services for and works with children and young
people, with adults in the community, and with people in prison and their families, whilst
working to influence others and apply all of our resources effectively.

NIACRO receives funding from, and works in partnership with, a range of statutory
departments and agencies in Northern Ireland, including criminal justice, health, social
services, housing and others.

We welcome the opportunity to provide comments on the proposals and are keen to engage
further if that would be helpful.

If you require any further information, please do not hesitate to contact me.
We look forward to receiving the final document.

Yours sincerely

Olwen Lyner
Chief Executive

Justice Bill - Comments on Part, 3, 4, 5and 8

Introduction
®  NIACRO welcomes the opportunity to respond to the Committee Stage of the Justice Bill.

® NIACRO is a voluntary organisation working for more than 40 years to reduce crime and
its impact on people and communities. We provide services for children and young people,
people in prison and their families, and adults in the community. The services we deliver
inform our policy position and provide us with the insight needed to provide meaningful
comment on policy and legislation.

®  We have previously provided responses to many of the consultations which have formed
the basis of the proposals in this legislation including: the NIO Alternatives to Prosecution
Discussion Paper; the DOJ consultation on the Victims and Witnesses Strategy; Part 1
and Part 2 of Sunita Mason’s Review of the Criminal Records Regime in Northern Ireland;
the DOJ consultation on Managing Criminal Cases; the DOJ consultation on the Reform of
the Committal Proceedings; and the DOJ consultation on Encouraging Earlier Guilty Pleas.

® |n developing our response to the draft Justice Bill, we have engaged with Victim Support
Northern Ireland. Many of the points made in this response are supported by Victim
Support, and we would be happy to provide joint oral evidence with the organisation —
particularly on Parts 4 and 8. This is indicative of both NIACRO and Victim Support’s
commitment to justice, truth and connectivity, as well as partnership working in the
voluntary and community sector.

®  We have provided comments in this paper on Parts 3, 4, 5 and 8, which are informed by
our work with people in, affected by or at risk of entering the Criminal Justice System.
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Part 3 Prosecutorial Fines — Clauses 17 - 26

m  Part 3 of the Bill creates new powers to enable public prosecutors to offer people who
have committed lower level offences a financial penalty, up to a maximum of £200 (the
equivalent of a level 1 court fine) as an alternative to prosecution of the case at court.

General Comments

m  We welcome proposals to divert people from the courts process which can have a
detrimental financial and emotional impact.

m However, we believe that many of the people who currently receive fines for minor offences
or for civil matters should, as an alternative, be offered appropriate intervention on a
voluntary basis at an early stage and be diverted out of the Criminal Justice System
altogether. Using financial penalties in lieu of prosecution will mean that people who don’t
have the financial capability to pay will be discriminated against and will be more likely to
end up with a criminal record.

®  Qur position in relation to defaulting on the payment of fines, imposed for minor offences
or for civil matters, is that it should not result in imprisonment. It is estimated that a four
day committal to prison costs £3,000 per person and this doesn’t include the financial
cost to families and children. We have examples of people being imprisoned for not paying
penalties as little as £5 and £10. The cost of sending people to prison for such minimal
amounts is grossly disproportionate to the cost of the original fine, to the detriment of
the person imprisoned, their family and the Criminal Justice System. We recognise that
the practice of automatically imprisoning fine defaulters is currently on pause, however we
recommend this policy is clarified and formalised.

®  Under these proposals, failure to pay a Prosecutorial Fine is likely to lead to enforcement
and the possibility of imprisonment for a matter which the Public Prosecution Service
initially regarded as a low level summary matter. NIACRO therefore is concerned that this
could regress recent progress in fine default.

Using Prosecutorial Fines

B |t is proposed that Prosecutorial Fines will be used for low level summary offences.
However, no definition has been given in the legislation by what is meant by a ‘low level
summary offence’. We recommend that a low level summary offence is clearly defined in
the secondary guidance and reviewed regularly to an agreed timescale.

Fine default

®  We welcome that the recovery of Prosecutorial Fines will use existing court fine recovery
mechanisms. We welcomed the proposals?! to establish a Fine Collection and Enforcement
Service in the DOJ’s consultation on Fine Collection and Enforcement in Northern
Ireland. The new Service should carry out a financial assessment so that the individual’s
responsibilities in respect of his/her self and his/her dependents are taken into
consideration before a fine is given.

® |n this consultation, we also welcomed the proposals to establish a civilian based
approach to fine collection instead of a police arrest warrant approach. We believe that
it would be appropriate for the Fine Collection Service to become involved as a first step
where a fine has been imposed, offering the opportunity to complete a Supervised Activity
Order (SAO) to those for whom payment of a fine is unrealistic. The service could use
positive measures such as extending the time available to pay; making arrangements to

1 NIACRO (2014) Consultation response to the DOJ Consultation on Fine Collection and Enforcement in Northern
Ireland http://www.niacro.co.uk/filestore/documents/current_issues/web_responsel.pdf
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pay by instalments; and issuing reminders when a fine is overdue, which have already
been shown to be useful in reducing default.

We understand, for many people, under the present arrangements, it just doesn’t make
sense to pay. For example, for those individuals who have been in and out of prison in the
past, their choice is between either paying a fine out of a limited income, or going into
prison for a relatively short period of time. Going into prison may well be the ‘lesser of two
evils’ or the easiest choice to make. For others who are still appearing before the courts
on other matters and there is perhaps a likelihood of imprisonment in the near future, it
might make sense to them to have the fine warrant lodged at the same time so that the
required period of time can be served concurrently with their sentence.

Based on this, we recommend that:

e any legislative proposals to improve the system need to recognise the choices
individuals will make depending on their particular circumstances; and

e any improvements to the system must also make sense to and appeal to, the
individuals concerned.

Alternatives to financial penalties

Conscious of the impact that a criminal conviction can have on access to a range of
services and employment opportunities, it is important that society does not impose
penalties which can have far reaching negative consequences and which could be
regarded as disproportionate to the seriousness of the original offence.

In our response to the DOJ Consultation on Fine Collection and Enforcement in Northern
Ireland?, we recommended that for those individuals who are unable to pay a fine in the
first place, they should be offered the opportunity to complete a Supervised Activity Order
as a direct alternative to paying the fine. It should not be an alternative to going into
custody for non-payment of a fine. We recommended that an SAO should be offered as an
direct alternative for payment of fines up to £500 given that 86% of fines imposed are for
less than £500 and 90% of people defaulting on fines do so for amounts less than £500.

We know from experience that the reasons why people offend are complex and varied.
Fines continue to be the most popular disposals used by courts, and for the majority of
people appearing there for the first time, paying a fine will be a salutary lesson and they
are unlikely to re-offend. However, imposing repeat fines is clearly not addressing the
offending behaviour and we recommend that the courts should be able to direct people
to complete an appropriate SAO as an alternative to a payment of a fine.

We welcome efforts by the courts to establish clarity about a person’s financial
circumstances before imposing a fine. If a person has been shown to have had a history
of defaulting in respect of fines, then the Court could consider allowing a Supervised
Activity Order (SAO) to be completed instead of going into prison. However, the person with
such a history is likely to view going to prison as the option which makes most sense to
them. It is therefore not surprising that the pilot SAO scheme experienced a significant
number of people breaching the order. Furthermore, it stated in the DOJ consultation on
Fine Collection and Enforcement in Northern Ireland that “those participating agreed that
the SAO had a deterrent effect and if the same situation arose in the future they would
pay the fine”. This comment appears to suggest that completing the SAO would effectively
deter a person from defaulting on their fine in future.

We recommend that an SAO (which will be established in statute in the forthcoming
Fines and Enforcement Bill) should be purposeful and relevant. It should be related to
the original offence, proportionate, and contribute towards desistance from offending. For

NIACRO (2014) Consultation response to the DOJ Consultation on Fine Collection and Enforcement in Northern
Ireland http://www.niacro.co.uk/filestore/documents/current_issues/web_responsel.pdf
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example, if an individual is experiencing difficulty managing money, they could be directed
to participate in a Managing Money Matters accredited programme, such as that delivered
regularly by NIACRO. We recommend that if a person has been fined for an alcohol
related offence, which is common, they could be directed to complete an Alcohol
Awareness programme.

Right to seek legal advice

It must be noted that the person who is alleged to have committed an offence has the
right to due process and justice. They can choose not to accept the Prosecutorial Fine
notice and go to court and challenge it. NIACRO believes that anyone in contact with the
Criminal Justice System has the right to seek legal advice before accepting a disposal.

Avoiding criminal record?

Prosecutorial Fines aim to divert people out of the Criminal Justice System like
diversionary disposals. However, such disposals, even though they aren’t convictions, can
be disclosed in an Enhanced Check if deemed relevant by the police.

On page 18 pt 77 of the Explanatory Memorandum, it states that a person will avoid a
formal criminal record if the Prosecutorial Fine is accepted and paid; however, the justice
system will retain a record of such disposals to inform decision on any future offending by
the recipients of Prosecutorial Fines. We recommend that clarification is given about how
long this information will be disclosable for and under what circumstances. Information
such as this (non conviction) can be disclosed in an Enhanced Disclosure Check for
certain convictions. If the aim of a Prosecutorial Fine is to divert people from entering the
Criminal Justice System and getting a criminal record, retaining this information would
constitute that they have some sort of record (informal).

For certain convictions, there are rehabilitation periods after which they become spent and
aren’t disclosable anymore. We recommend that clarification is needed about whether
Prosecutorial Fines will be subject to the new filtering arrangements.

We believe that there should be a duty on the solicitors and the legal profession to make
the defendant aware of the potential impact that accepting a Prosecutorial Fine could
have. For example, it could show up on an Enhanced Disclosure Certificate. By making
their client aware, the client can make an informed decision about what course of action
to take.

People also need to be made aware that if they default on the fine, it will become a court
ordered fine, which is a conviction and is disclosable under the Rehabilitation of Offenders
legislation.

We comment on non-conviction information in Part 5 of this response. Non - conviction
information can result in barriers to an individual’s employment. We know from our
experience of working with those seeking training and employment that education

or placement providers may choose to cancel offers of enrolment on a course or of
employment on the basis of non-conviction information. Employers and training providers
do not understand how to interpret, or make any distinction between, conviction and
non-conviction information, resulting in people being excluded from opportunities, unfairly
judged and criminalised.

NIACRO has repeatedly called for non-conviction information to be stepped down
immediately and not disclosed unless there is a proven risk of harm. This should apply to
adults as well as young people.

In our comments on Clause 39 (Part 5, pg 12) of the Justice Bill, NIACRO states that
the current system in relation to disclosure of conviction information is inconsistent and
open to interpretation, because the PSNI uses its discretion to disclose information
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that “might be relevant”, which is not always necessary or proportionate. We would
therefore recommend a more robust system that allows information to be disclosed

in a consistent manner with clearer guidelines in place for the PSNI, as currently the
wrongful disclosure of this kind of conviction has a negative impact on the employment
opportunities of people.

m We recommend that the PPS publishes guidance for individuals who have been offered a
Prosecutorial Fine. The guidance must be published and subject to full public consultation
before this part of the Bill is enacted. It should outline: the Prosecutorial Fine process;
what a low level summary offence is; in what scenarios the Fine will be offered; outline the
obligation of the prosecutor to explain what the Fine is; the long terms impacts it could
have; the alternatives available to not paying the Fine; what the record on the Fine will be
used for; and who can access the record. We also recommend that the guidance clarifies
how or whether the record of the Prosecutorial Fine could be accessed by the PSNI or
AccessNI; as stately previously, where non conviction information has been wrongfully
disclosed, it can lead to people being denied access to education, training, employment
and other services.

Part 4 Victims and Witnesses

The Victim Charter

B NIACRO understands that the Justice Bill will place the Victim Charter currently being
developed by the Department of Justice (DOJ) on a statutory footing. We support the
Charter being included in the Justice Bill, and in general agree with the principles outlined
and the approach of the Charter. We have provided more detailed comments on the
content of the Charter in our response to the DOJ consultation on the Draft Victim Charter
(September 2014). Key recommendations made in our response include:

e The Charter should recognise the specific circumstances of victims who are family
members of the defendant (see case study 1, Appendix 1).

e |t should also be expanded to recognise the indirect victims of crime, which includes
the families of the defendant who also need the guidance and support provided in the
Charter when they come into contact with the Criminal Justice System. These families
are victims of the Criminal Justice System and of the sentence, especially when there
is a custodial sentence. There must be a clear emphasis on the concept of ‘innocent
until proven guilty’ and the ‘silent sentence’ handed to the families of defendants (see
case study 4, Appendix 1).

e The Charter (or the information contained in it) must be accessible and clearly
communicated. This should include the use of visual aids such as diagrams, plain
and understandable language, audio descriptions, and copies in different languages.
Victims should also have the opportunity to have it explained to them face-to-face.

Meaning of Victim

® The draft Bill describes a victim as “an individual who is a victim of criminal conduct”. We
agree with the definition of victim given, in relation to the Victim Charter, but advise that
“an individual who is a victim of criminal conduct” can reasonably also include indirect
victims and victims of the Criminal Justice System, namely the family of the defendant.
We therefore recommend that the meaning of victim is expanded to include all those
impacted by the offence, the System’s processes and the sentence, and that the
Charter relates to all those affected by the Criminal Justice System.

The Witness Charter
B The Witness Charter should recognise the specific circumstances and vulnerabilities of
witnesses who are family members of the defendant.
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Effect of Non Compliance

m We recommend that stringent measures are put in place to ensure that criminal justice
agencies take their responsibility to comply with each Charter seriously, to ensure the best
interests of victims and witnesses are protected.

Victim Personal Statements

® NIACRO recognises the merit of Victim Personal Statements and acknowledges that
they can be cathartic for the victim, as well as insightful for the judge. We also see
the potential for the Statement to be incorporated into a restorative justice approach;
for example, we recommend that the Statement is shared with PBNI if appropriate,
particularly if it has been taken into account in sentencing, to promote effective
resettlement and understanding, thereby helping to reduce the risk of reoffending.

m We recommend that clarity is provided about how the Statement can and should be
used by judges. This is important in relation to managing the expectations of victims and
in making the process clearer to both the victim and defendant.

®  We welcome that victims have the opportunity to provide a statement “supplementary
to, or in amplification of” their original Statement. We recommend that victims are also
given the option to withdraw their Statement before a certain point in proceedings, in
recognition of the heightened emotions often present in the aftermath of an offence.

®  The vulnerability of victims in the immediate period after a crime must be acknowledged
and their best interests protected. It is for this reason that we recommend the DOJ
introduces clear guidelines and regulations as to who can access the Statement. While
arguably the victim can share the content of their Statement with whoever they choose,
the actual Statement must remain within the Criminal Justice System and shared with
only a finite and specified group of people or organisations — including, for example, PBNI.
It should not be published online. We are concerned that victims may regret granting
permission for the publishing of their own statement more widely in the longer term and
that the easy accessibility of their Personal Statement by the media and general public
may make it more difficult for them to move on from the offence; similarly, it may negate
resettlement efforts when the person who offended completes their sentence. The current
system, where the victim can request or allow for their Statement to be shared with
anyone, has the potential to allow for the exploitation of the victim’s vulnerability at that
time.

m  As outlined above, we recommend that the Justice Bill acknowledges the families of
people who offend or who are accused of offending are indirect victims of crime and of
the System. As with Victim Statements, we recommend that there is a statutory right
for children of defendants to also be given the opportunity to submit personal impact
statements, to be taken into account in sentencing. This is recommended in the Quaker
United Nations Office report ‘Collateral Convicts: Children of Incarcerated Parents’ (2012).
Alternatively, there is scope for this to be included in the pre-sentencing report. It is
estimated that 1,500 children in Northern Ireland are affected by parental imprisonment
at any moment. Every year, there are more children with a parent in prison than the
number of children on the Child Protection Register or the number of children affected
by parental divorce. However, we are concerned that there is no statutory responsibility
for these children. Evidence shows that when a parent goes to prison, their child is three
times more likely to suffer mental health problems than other children and is susceptible
to bullying, isolation and stigma. These children also typically have poorer educational
outcomes and are unfortunately more likely to develop offending behaviour. We are
concerned that the impact of custodial sentencing on children and the wider family is
often underestimated by the judiciary and that by giving the child the opportunity to submit
— with the help of an agreed representative — a personal statement, alongside the Victim
Personal Statement, the judge will have a better insight into what disposal is the most
appropriate and effective for all parties concerned.
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Part 5 Criminal Records

Introduction

m  NIACRO accepts that when people break the law, it is right that they are held to account
for their offending behaviour through the justice system. It is for the justice system
to decide the appropriate severity of any given person’s sentence, and we in NIACRO
believe that these decisions should always be proportionate, with custodial sentences
reserved for those most serious offences. What the justice system seems to fail to
consider at present are the long term effects of a criminal record on a person’s ability to
gain employment, access further or higher education or training opportunities, volunteer,
or obtain insurance or a bank account. Not only are these long term effects manifestly
unfair, but they are also counter-productive as they prevent people from securing the basic
support they need to reduce their risks of becoming involved in anti-social or offending
behaviour, such as stable accommodation and employment, and they disempower people
from reducing their dependence on welfare support. In other words, they run completely
contrary to the desistance approach to reducing offending.

®m As highlighted in the Northern Ireland Strategic Framework for Reducing Offending®, access
to education, training and employment is a key factor in reducing the risk of offending
and reoffending. Research shows that employment can reduce re-offending by between
one third and a half*. We believe that barriers (attitudinal, structural and legislative) to
accessing education, training and employment need to be minimised to ensure that
people with convictions can be supported to effectively resettle back into their community
and desist from offending.

General comments

m  We welcome the intent of the proposals, which aim to streamline the arrangements for
criminal records disclosure, put in place a number of additional protections regarding what
information can be disclosed, and clarify the age limit for young people subject to criminal
records checks. However, we believe that there needs to be a balance between the need
to protect the public and ensuring effective resettlement. Whilst any process of criminal
records checking must have the protection of society’s most vulnerable at its core, we are
concerned that in recent years the respect for the rights of those with criminal records has
disproportionately declined.

B As stated in our previous responses to Sunita Mason’s Part 1 and Part 2 Reviews of the
Criminal Records Regime in Northern Ireland, we are concerned that no measures have
been put in place to gauge the extent to which the new provisions have achieved their
purpose of providing increased protection in Northern Ireland. There is further evidence
that the introduction of AccessNI has led to a practice of unnecessary/inappropriate
“weeding” (using legislation to discriminate when that was not its intention).

B |n general terms, we would question whether the criminal record vetting regime protects
the most vulnerable in society, and indeed whether rehabilitation legislation does enable
rehabilitation. Since the introduction of vetting, evidence suggests that employers can
arbitrarily use criminal record information to deny people access to opportunities without
penalty. This often malevolent use of criminal record information should be addressed by
Government as a matter of urgency and explicit statements made that the inappropriate
use of such information will lead to sanctions on those organisations who unfairly
discriminate.

DOJ (2013) Strategic Framework for Reducing Offending http://www.dojni.gov.uk/index/publications/publication-
categories/pubs-policing-community-safety/community-safety/reducing-offending/ doj-strategic-framework.pdf
Home Office (2002), Breaking the Circle: a report on the review of the Rehabilitation of Offenders Act. London:
Home Office.
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Clause 36 Restriction on information provided to certain persons

In our response to Sunita Mason’s Review of the Criminal Records Regime Part 1 in April
2011, we welcomed the exploration of portability in providing updates about conviction
information. The current system places unnecessary administrative and financial burdens
on both employers and AccessNI.

We agree with the concept of portability on the basis there is a clear mechanism for
employers to use. Portability could potentially allow any employer to request copies of
Standard or Enhanced AccessNI Checks. We recommend that the new arrangements are
closely monitored to ensure discrimination does not increase.

To avoid disputes and inaccurate information being forwarded directly to employers, we
agree that individuals should be given the opportunity to have sight of the information in
the first instance to enable them verify its accuracy or otherwise.

The portability of disclosures should be sector specific i.e. within the context of either the
children’s or vulnerable adults sector. Where an individual moves between sectors, a new
Enhanced Disclosure should be requested.

We recommend that clarification is needed on how AccessNI intends to regulate
and monitor the usage of portability to ensure that organisations fully comply with the
AccessNI Code of Practice requirements and do not unfairly discriminate against those
who submit their copies of disclosure certificates.

Clause 37 Minimum age for applicants for certificates or to be registered

In work or training settings, NIACRO does not consider it appropriate to carry out criminal
record checks on under 16s. The only circumstances where it may be appropriate would

be where childcare takes place in a domestic setting, for example, fostering, adoption or
child-minding, where risk factors may be increased.

Clause 38 Additional Grounds for refusing an applicant to be registered

In previous responses we have repeatedly highlighted the inappropriate, unlawful and
illegal acquisition of AccessNI disclosures requested on individuals by Registered Bodies.
These are extremely worrying, yet we are unaware of any sanctions or penalties imposed
on any employers to date.

In our 2010 response to the AccessNI consultation on Registered Bodies (RBs), we
stated that AccessNI compliance teams should be more adequately resourced to carry
out effective and meaningful monitoring and controlling of RBs. We would question

the effectiveness of compliance checks in their current form given that, where self
assessment audits have been requested, there has been little evidence of follow up with
RBs. We have been told this is a “resourcing issue”.

Based on this, we recommend that:

e AccessNI needs be more proactive in monitoring requests for checks and take
appropriate action where illegal checks have been requested;

e Registered and Umbrella Bodies need clear guidance about their roles and
responsibilities when obtaining and assessing disclosure certificates;

e AccessNI must ensure implementation of its own Code of Practice to hold Registered
Bodies to account and address the issue of discriminatory practices of employers;

e a schedule of comprehensive audits is implemented based on increased awareness-
raising for employers on their responsibilities under the AccessNI Code of Practice; and

e there is a greater commitment by the DOJ and the Executive regarding enforcement of
an individual’s rights is needed.
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Clause 39 Enhanced Criminal Record Certificates: additional safeguards

Relevancy test

®  NIACRO believes that non-conviction information should be stepped down immediately
and not disclosed unless there is a proven risk of harm. This should apply to adults as
well as young people. We accept that it may be necessary to disclose police intelligence
when there is a direct risk of harm to the child or vulnerable adult with whom the individual
seeks to engage. Information must be relevant and current. Where non-conviction
information is disclosed on an Enhanced Disclosure Certificate, we recommend that it is
relevant and up to date.

®  NIACRO considers the current system to be inconsistent and open to interpretation, as
the PSNI uses its discretion to disclose information that “might be relevant”, which is not
always necessary or proportionate. We would therefore welcome a more robust system
that allows information to be disclosed in a consistent manner with clearer guidelines in
place for the PSNI.

®  Whilst NIACRO welcomes greater transparency and accountability in the decision making
process, we recommend that any new system of a “higher test” is clearly defined.
There needs to be a clearer process of quality assurance checking to ensure any decision
making is not subject to subjective interpretation by one individual i.e. proposed chief
officer. Any decision to disclose information that the chief officer “reasonably believes to
be relevant” should therefore be examined and signed off by a panel of experts. NIACRO
has encountered previous disparities regarding differences between PSNI Criminal
Records Office (CRO) staff in the decision making process which, by their own admission,
is due to a lack of guidance and under resourcing

m  We therefore recommend that the CRO needs to be adequately resourced to implement
and apply new guidance which should be underpinned by a transparent quality assurance
process to reflect greater openness and fairness for those affected by the criminal record
checking process. We also recommend that the guidance for chief officers should clearly
outline the restricted circumstances in which information should be released under
Section 113B (4)(a) i.e. in cases where public protection and risk factors are clearly
overarching factors.

B |n addition to the above recommendations, we recommend that there should be clear
guidance produced and made available to the public as to how decisions are made in
releasing police intelligence.

®  Non-conviction information, such as non molestation orders, adult cautions, informed
warnings, juvenile cautions and diversionary youth conferences, while attempting to deal
with causes of crime, can also result in barriers to an individual’s chance of employment.
For instance, if an individual requires an Access NI Enhanced Disclosure Check, there
is a possibility that non conviction and conviction information will appear. We know from
our experience of working with those seeking training and employment that education
or placement providers may choose to cancel offers of enrolment on a course or of
employment on the basis of non-conviction information. Employers and training providers
do not understand how to interpret, or make any distinction between, conviction and
non-conviction information, resulting in young people being excluded from opportunities,
unfairly judged and criminalised. To avoid this practice, organisations should only receive
information about non conviction disposals in circumstances where the risk factors are
significant.

® Evidence gathered through NIACRO’s Employment Advice Line reflects the difficulties
encountered by Registered Bodies and employees when non conviction information has
been released under section 113B (4)(a). The reality is that employers, in the main,
are not equipped to deal with the information and, as a result, often fail to explore the
information with applicants and put a halt to their recruitment process. We would therefore
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question the necessity to release information in many instances which is often not
relevant to particular posts and which presents difficulties for all parties involved.

Code of Practice

Clause 39 makes provision for a statutory Code of Practice when chief officers are
discharging their functions under section 113B (4) of the 1997 Police Act and allows
parties other than the applicant to dispute the accuracy of info on certificates.

Whilst NIACRO welcomes the provision to include a statutory Code of Practice, we
recommend this should be subject to full public consultation.

We are concerned about the proposal in Clause 39 to allow parties other than the
applicant to dispute the accuracy of information on certificates. Would this be third parties
carrying out an advocacy role on behalf of the applicant e.g. legal advisors / advocacy
organisations such as NIACRO? We would question how this would fit with Data
Protection legislation. We recommend that there needs to be a clear definition of who
this does and does not cover and clear guidelines need to be published.

Independent Monitoring

We welcome that Clause 39 allows a person to apply to the Independent Monitor to
determine whether information provided under section 113 (B) (4) of the 1997 Act

is relevant or ought to be included on an Enhanced Criminal Record Certificate. We
called for a structure similar to this in our previous consultations. We believe that this
development will provide a fairer process and remove the current difficulties individuals
are experiencing.

In our experience, AccessNI’s current disputes and complaints procedures are unclear

to many of our service users. Some have attempted to raise disputes but have had very
negative experiences of the process. Quite often, final responses from AccessNI state that
“AccessNI has fulfilled its statutory duty”, meaning that some callers have not been able
to obtain satisfactory and timely responses to queries or disputes.

We recommend that AccessNI needs to be more customer focussed, on those
individuals subject to criminal record checks, which would be aided by more accountable
processes for dispute resolution. Given its role as an agency of the DOJ, it is questionable
how the public would perceive AccessNI’s representations process as independent.

Clause 40 Updating Certificates

We welcome the exploration of portability in providing updates about conviction
information. The current system places unnecessary administrative and financial
burdens on both employers and AccessNI. In principle, NIACRO agrees with the concept
of portability on the basis there is a clear mechanism for employers to use. Portability
could potentially allow any employer to request copies of Standard or Enhanced
AccessNI Checks. The new arrangements must therefore be closely monitored to ensure
discrimination does not increase. To avoid disputes and inaccurate information being
forwarded directly to employers, individuals should be given the opportunity to have sight
of the information to verify its accuracy or otherwise prior to disclosure. We agree that
the portability of disclosures should be sector specific i.e. within the context of either the
children’s or vulnerable adults sector. Where an individual moves between sectors, a new
Enhanced Disclosure should be requested.

We recommend that further clarification is given as to how AccessNI intends to
regulate and monitor the usage of portability to ensure that organisations do not unfairly
discriminate against those who submit their copies of disclosure certificates. We therefore
question how portability fits with the AccessNI Code of Practice compliance.

We welcome the proposal (to issue a single certificate to the applicant only) as it will
provide individuals with the opportunity to have greater control over their personal
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information. Particularly, it will provide opportunities to challenge discrepancies, in regards
to accuracy of information directly with the disclosure body, before employers receive it.

Clause 41 Applications for Enhanced Criminal Record Certificates

m  NIACRO welcomes the opportunity for self-employed individuals to access Enhanced
Checks on the basis that Checks are requested and obtained legally for host
organisations/Registered Bodies. We recommend that clarification is provided regarding
the circumstances under which it is appropriate to obtain Enhanced Checks. Does this
cover the following kinds of occupations?

e Taxi Drivers

e Construction Contract Works e.g. in schools

e Fitness Instructors e.g. contracted by leisure centres
e Personal Trainers

e Those providing services in their homes e.g. music teachers etc...

Clause 42 Electronic transmission of applications

B This need to be clearly regulated to ensure information transmitted from Registered
Bodies is secure and fully compliant with Data Protection. The information Commissioner
should play some kind of advisory role in the establishment of this process with its
support services actively promoted among Registered and Umbrella Bodies.

Amendments to the Bill
m  AccessNI's Circular 2/2014 sets out their proposed amendments to the Justice Bill. They
have proposed the following additions to the Bill:

e to give AccessNI powers to share conviction and other information found on applicants
to the Disclosure and Barring Service for the purposes of considering whether that
applicant should be barred from working with children or adults; and

e to introduce an appeal mechanism for applicants who consider, even after filtering
has been applied to any convictions or other diversionary disposal information on the
criminal record, that the release of such information is disproportionate.

®  We welcome the proposal to incorporate an appeals mechanism into the new filtering
scheme to reflect a fairer and more transparent process for those with more than one
conviction or a diversionary disposal that under current arrangements would not be
subject to filtering. We recommend that this process is included in the Justice Bill. The
appeals process must be monitored and should be overseen by the proposed Independent
Monitor. We strongly believe that people should have the opportunity to apply to have
old and minor convictions wiped form their criminal records, as recommended in the
Youth Justice Review (Recommendation 21).

m We recommend that there needs to be a provision for considering offences committed
as a child (under the age of 18) and to afford greater protection to those with minor
or older disposals or sentences who cannot avail of the protection under the current
filtering scheme.

m |n the four months since the Scheme has been introduced, NIACRO’s advice line has
encountered numerous cases where individuals were unable to have their convictions
filtered. Examples are highlighted below:

e A young person, aged 16, with one caution for a specified offence of possession of
cannabis, which means it will not be filtered. He hopes to apply for teaching courses
and is concerned about the impact of his disclosure in the short and longer term.

e An individual, aged 22, with two fines: one for disorderly behaviour and the other for
allowing his car to be driven without insurance. Again, these are not filterable because
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there are two convictions. He obtained employment in the financial services sector and
was subsequently dismissed when his AccessNI Standard Check was returned with the
information displayed.

e An individual, aged 31, applying for a law degree had three separate fines for obtaining
goods by deception and two counts of non payment of a TV licence. His last conviction
was 11 years ago however these are not filterable as he has more than one conviction.
In the interim, the individual is attempting to gain part time work in the care sector
and cannot access employment opportunities due to the information on the AccessNI
Enhanced Check.

e An individual, aged 19, with a two year conditional discharge for a specified offence of
breach of the peace, had experienced difficulties being accepted for a nursing degree
due the information on the AccessNI Enhanced Check. As a result she has decided
to follow an alternative career path to avoid her conviction being a continual barrier,
despite having the skills and abilities to follow her chosen path of nursing.

m The examples cited above provide just a small sample of the kinds of issues we are
encountering through our advice line. These people, and many like them, are unfairly
denied opportunities due to the current restrictive and discriminatory disclosure practices.

® While NIACRO welcomes an appeals mechanism, we believe it does not go far enough for
young people. We therefore continue to call for the implementation of recommendation
21 of the Youth Justice Review for under 18s to be able to apply to wipe their slate
clean of old and minor convictions.

Part 8 Miscellaneous - Clause 77, 78, 79 and 80

Avoiding unnecessary delay (Clauses 79 and 80)

®  We strongly support any efforts to reduce unnecessary delay within the Criminal Justice
System. Delay has detrimental impacts not only on the accused and the victim, but on
their families, witnesses, prisons, courts and the police as well as the public confidence in
the system.

® Delays in the system were highlighted in the Northern Ireland Strategic Framework for
Reducing Offending and the Youth Justice Review (YJR). The YJR recommended that there
needs to be a meaningful connection between offending behaviour and the outcome of
the case (acquittal, disposal or sentence). It was stressed that delays such as of a year
(which commonly occur) between an allegation arising and the conclusion of youth justice
cases means that sentencing is so remote from the offending behaviour that it is often
too late to achieve the intended effect.

B Based on our experience of working with people going through the Criminal Justice
System, we know that people who offend and the victims of offending behaviour wish to
see the process made more efficient. This was also a finding in a recent report by CJINI®
which found that people who had offended wished to see their cases progress swiftly so
that they had certainty in terms of sentence and outcome. However, this should not be to
the detriment of justice: it is critical that justice is delivered efficiently and appropriately
and not in haste. Our engagements with both those who offend and those who are the
victims of offending behaviour show that it is more important for the Criminal Justice
System to communicate effectively with those affected by it at every stage, rather than to
just speed up an already isolating process.

® Delays within the Criminal Justice System can also prolong the bail and remand process.
Long periods spent on bail limit the opportunities to address the root causes of offending
behaviour and increase the risk of further offending, and long periods on remand can

5 CJINI (2013) The use of early guilty pleas in the Criminal Justice System in Northern Ireland. Link: http://www.cjini.
org/CJNI/files/6b/6bf65923-3cab-4dee-a2a3-717cee809e80.pdf
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have a detrimental impact on the person’s life®. Unnecessary delays also do not support
desistance from reoffending. Research shows that effective responses to reducing
reoffending work when practical support is provided both in custody and in the community,
including access to housing and welfare advice. In our experience, long periods on remand
or bail impacts on a person’s ability to access training, employment and education which
has been proven to reduce reoffending. We recognise, therefore, that long remand periods
are often a dysfunctional period in the delay and should be addressed. We would consider
this to be one of the most injurious periods in delay.

In Appendix 1, we have provided case studies of our service users who were impacted
negatively by delays in the Criminal Justice System.

We also have provided an overview of the experience (see Appendix 1) of working with
an individual who was negatively impacted upon as a result of delays in the system. He
was convicted of an offence he committed when he was 17. As a result of this delay,
his conviction will become spent under the adult rehabilitation period instead of the
rehabilitation period for those aged under 18.

Based on this, we recommend that steps are taken to: reduce unnecessary delay at all
stages of the Criminal Justice System; to reach a just outcome for the accused, the victim
and their families; and minimise the impact delay can have on the accused, the victim and
their families. In parallel to this recommendation, we recommend that the mechanisms
for explaining decisions, to the accused and to the victim, taken at all stages of an
investigation and trial are enhanced.

General Comments on Clause 79 and 80

We welcome that Clause 79 will give the DOJ the power to bring forward regulations

to impose a general duty to reach a just outcome. In making those regulations, we
recommend that they should take in particular account the needs of all those
individuals coming into contact with the Criminal Justice System, regardless of what
circumstances preceded that initial contact. In some cases, an individual who has
offended could be a victim as well.

We believe that a general duty (Clause 79 and 80 ) will allow for sufficient flexibility
dealing with complex cases whilst still ensuring people are held accountable by placing a
duty and obligation on the judiciary, rather than just the prosecution or defence counsel, to
ensure that case management rules are applied in a manner appropriate to each case.

We recommend that the onus must be placed on the legal profession to increase
efficiency in case preparation, and the courts system to process cases quickly, given
that these two elements combined constitute the largest proportion of the overall time
taken to progress cases. Statistics cited by the CJINI (2013)7 in the inspection report on
‘The use of early guilty pleas in the Criminal Justice System in Northern Ireland’ showed
that at the case progression stage of proceedings, the vast majority of all adjournments in
Adult Magistrates and Crown Courts could be attributed to the prosecution, defence or the
court.

In making regulations which will govern the management and conduct of criminal cases,
we recommend that attention must be given to the relationships between the PPS
and PSNI, as we know that delays often occur over issues such as file accuracy, file
preparedness, etc.

Conscious that the DOJ has consulted on introducing Statutory Time Limits (STLs) in
youth courts, which we welcome with the recommendations made in our response to that

YJR Team (2012) A Review of the Youth Justice System in Northern Ireland - http://www.dojni.gov.uk/index/
publications/publication-categories/pubs-criminal-justice/report-of-the-review-of-the-youth-justice-system-in-ni.pdf

CJINI(2013) The use of early guilty pleas in the Criminal Justice System in Northern Ireland. Link: http://www.cjini.
org/CJNI/files/6b/6bf65923-3cab-4dee-a2a3-717cee809e80.pdf

573



Report on the Justice Bill (NIA 37/11-15)

consultation®, we recommend these are introduced in the adult courts as well. STLs will
enforce the importance of case preparation and management by requiring agencies to
work collaboratively and be jointly accountable for achieving the scale of reductions that
are required.

® Whilst we advocate greater partnership working between each of the agencies involved
in the system, we believe it is unreasonable to expect any agency to re-prioritise their
workload as a result of the failings within another. We, therefore, recommend that time
limits place clear targets on each agency involved at each stage of these processes,
with clear penalties outlined should an agency fail to meet its obligation.

®  We welcome that case management (Clause 80) has been given a statutory footing and
look forward to commenting on these proposals when they are published for consultation.
We support CJINI's recommendation® that the DOJ should consider how sanctions
should be applied to address unnecessary delay and recommend that a mechanism is
included to address breaches. We also recommend the introduction of penalties for
legal representatives who repeatedly request adjournments as they have failed to meet
the court’s deadlines. Their lack of preparation should not be allowed to impact upon the
defendant and victim’s right to access swift and effective justice.

Use of communication

m Professionals in the justice system should be aware of the language they use when
communicating with vulnerable people, including young people. We recommend training
is given to justice professionals to ensure they recognise vulnerabilities and potential
mental capacity issues. If the police or defence encourage an accused person to plead
guilty because evidence against them exists, it could unfairly coerce an innocent person
into pleading guilty because they believe they will be found guilty even though they didn’t
commit the offence. The person has a right to wait for a clear summary of the evidence to
be put to them so that they can clarify what they accept in terms of the evidence against
them and also what areas they wish to challenge. They should have the opportunity to
discuss the evidence with their solicitor and another individual, such as an Appropriate
Adult, to ensure that they have a full understanding of the case against them before
entering their plea.

m  People who have experience of the Criminal Justice System will often tell us of cases
that are adjourned for reasons that are never properly explained, or of times when they
simply didn’'t know how or whether a case was progressing. They were frustrated by the
lack of communication or explanation of potential outcomes as a case progressed, rather
than the time that a particular case may be taking per se. We therefore recommend that
communication is central to all proceedings, and that all parties — victim, witness and
defendant — are kept up to date and appropriately informed.

B People coming into contact with the Criminal Justice System are more likely to have
literacy issues, mental health difficulties or learning difficulties. This can result in
problems such as the accused receiving a letter, which they cannot fully understand,
advising them of a hearing date and attending court unaware of the subject of the hearing.
We recommend that the Department should seek to mitigate these issues by engaging
with the voluntary and community sector to scope needs.

B Victims need to be included in discussions about the strength of evidence available
against the accused, what charges will be put before the sentencing court and what
aspects of the case are being challenged. Otherwise, it can come as quite a shock to
them to find charges reduced and a lenient sentence imposed. This can leave victims of
crime feeling very let down by the Criminal Justice System and should be addressed.

8 NIACRO and Victim Support NI(2014) Response to DOJ Consultation on Statutory Time Limits in youth courts. Link:
http://www.niacro.co.uk/filestore/documents/current_issues/Response_by_NIACRO_and_Victim_Support_NI.pdf

9 CJINI(2013) The use of early guilty pleas in the Criminal Justice System in Northern Ireland. Link: http://www.cjini.
org/CJNI/files/6b/6bf65923-3cab-4dee-a2a3-717cee809e80.pdf
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We recommend, therefore, that in parallel to any measures that are introduced to
tackle unnecessary delays, steps are taken to enhance the mechanisms for explaining
decisions, to the accused and the victim, taken at all stages of an investigation and trial,
and support offered to those who may be traumatised by the process itself.

Impact of advice

We know from experience that some of our service users have received poor advice and
guidance during the police investigation into the offence they were accused of committing.
Some people were inappropriately advised by their solicitor about pleading guilty and the
impact of that. There sometimes appears to be a focus on quickly finding someone guilty
of a crime, rather than examining the evidence, searching for the truth and reaching a just
outcome for all those involved.

We recommend that independent advocacy services are made available for people with
particular difficulties as they move through the Criminal Justice System. People who
are vulnerable may feel pressured into pleading guilty as they don’t fully understand the
process or the evidence against them.

Vulnerable people and young people, in particular, need to be supported through the
Criminal Justice System, from initial contact through to the outcome to ensure that they
can talk through their case with someone outside of the System such as an Appropriate
Adult, so that they have a full understanding, are informed and then can make an informed
decision in terms of their plea, bail etc. If someone is identified as being vulnerable,

there should be a duty, on those people advising them, to ensure that the person fully
understands the charges against them, so that they are informed, can make informed
decisions, and can give informed instructions.

Any advice/legal advice given in the course of criminal proceeding needs to be governed
by a statutory code of practice including police officers and solicitors. We recommend
that there should be a statutory code of practice for solicitors in relation to the advice
underpinned by a general duty when providing advice to their client about entering a
plea (Clause 78). This will ensure that anyone receiving legal advice will receive the same
information about their case from investigation through to disposal/outcome. We have
found that some people are misinformed about the consequences of pleading guilty i.e.
when their conviction will become spent and that they will have a clean record after they
have served a custodial sentence.

We recommend that there is a mechanism built into the sentencing process where the
person is informed about the following: the outcome of their case (acquittal, sentence,
dismissal); what it means; the impact it will have on accessing training, education or
employment and other services; when it will become spent; and under what circumstances
it will be disclosable. NIACRO provides free independent advice on disclosure through its
Employment Advice Line to employers and individuals currently in or seeking employment,
education or training. The long term impact of criminal records on peoples’ access to
education, training and employment is often entirely disproportionate to their initial
offence, creating barriers to effective resettlement and desistance.

Data collection

In measuring reduction in delay, we must ensure that all agencies are measuring the

same thing. The introduction of Statutory Time Limits in the adult courts will enable
measurement of the start and end point of a case, the number of and reasons for
adjournments and benchmark how long on average it takes to start and end a case. In

our response to the consultation on the introduction of Statutory Time Limits in the youth
courts, we highlighted that the “delay” as most people understand and experience it, is
from the actual incident occurring until disposal by the courts not, as some would suggest,
from the time a charge is issued.
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The only real “start” point for measuring the time taken to complete a case for a victim
can be the date of the offence, and the only “end” point the final disposal. The only real
“start” point for someone accused of an offence is either the moment of arrest (in a
charge case) or the moment they are informed that they are being referred to the PPS

for prosecution (in a summons case), and the “end” point can again only be the final
disposal. These are the moments at which the people affected by the decisions that the
system will make become emotionally involved and will experience varying degrees of
stress as the case progresses. Whilst there are understandable reasons why a time limit
could not commence from the moment an offence is committed, there does not seem to
be any clear reason why measurement cannot commence from the date the offence is
reported/detected, which is a defined and, therefore, measurable point in any case, and
is the moment at which the case becomes part of the victim’s, and indeed the accused
person’s, reality. By delaying the start point beyond this, the Statutory Time Limit does not
take into account the emotional distress and other impacts on the victim, the accused and
both of their families.

We recommend that it is defined in legislation that Statutory Time Limits start from
the date the offence is reported/detected and end when the case is disposed of.
Recommendations of the Prison Review Team, the Youth Justice Review Team and CJINI
have been well documented and contain clear expectations that any Statutory Time Limit
would cover the whole period from arrest to disposal.

By establishing data collection systems and benchmarking time limits, gaps and issues in
the system can be identified and addressed.

CJINI*® showed that there were a quite a high number of cases (more than 11,000)
withdrawn or had alternative charges put forward in 2010-2011. One of the reasons for
this was overcharging by the police. We recommend that data is collated on the numbers
and reasons for withdrawn/reduced charges to identify trends and gaps in the system.

Early guilty pleas (Clause 77 and 78)

We strongly disagree with the terminology ‘early guilty pleas’ and the focus on encouraging
them. This terminology creates an expectation that the defendant is guilty. We should

not be seeking to extract more guilty pleas at any stage of the process. Instead, we
recommend that the emphasis is placed on ‘efficient case resolution’, ensuring justice
and thereby better outcomes for victims and defendants. This approach would protect
the statutory presumption of innocence, and encourages greater focus on resolving cases
efficiently and effectively. We are disappointed this was not taken into consideration in the
Department’s analysis of the consultation responses and we recommend this terminology
is reconsidered. This change in terminology and approach is supported by Victim Support
NI.

We note that achieving this efficient case resolution approach will be dependent on the
reform of Committal Proceedings, changes in processes and procedures and the ability of
PPS, PSNI and legal representatives to work together.

As highlighted in the CJINI report ‘The use of early guilty pleas in the Criminal Justice
System in Northern Ireland’?, there is no single coherent approach to ‘encouraging
early guilty pleas.” This is concerning as it means there are inconsistent approaches in
how early guilty pleas are encouraged, which means those who are accused will receive
different information and advice as they move through the justice system.

We advocate that there needs to be a balance between reducing unnecessary delay
and achieving a just outcome. Faster cases may not necessarily be better and longer
cases in certain circumstances will be required. Too much focus on reducing delay may

CJINI(2013) The use of early guilty pleas in the Criminal Justice System in Northern Ireland. Link: http://www.cjini.
org/CJNI/files/6b/6bf65923-3cab-4dee-a2a3-717cee809e80.pdf

http://www.cjini.org/CJNI/files/6b/6bf65923-3cab-4dee-a2a3-717cee809e80.pdf
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inadvertently affect the System’s ability to achieve the right outcome. This emphasis is in
line with Victim Support NI's view that speed should never act in a manner contrary to the
interests of justice.

Early engagement between the prosecution and defence

In our response to the consultation on early guilty pleas, we recommended that the
accused should be provided with a clear summary of the case against them at the earliest
possible opportunity. This would allow the person to clarify what they accept in terms

of the evidence against them and also what areas they would wish to challenge. We
believe that the defendant has the right to have a clear understanding of the extent of

the case against them before entering a plea — regardless of incentives. We recommend
clarification is given about the recognised ‘earliest reasonable opportunity’. The
defendant may want to wait until after the first sitting for the case to be put forward
against them, before entering a plea.

Statistics show that significant delay in terms of adjournments in courts proceedings

at the case progression stage can be attributed in to the prosecution, defence or

courts.*? To enable early service of evidence and early disclosure of evidence, CJINI13

has recommended that early engagement between the defence and the prosecution, to
enable early service of evidence and early disclosure of evidence. Not only is engagement
between the prosecution and defence important, the relationship between the PPS and the
PSNI is also important as we know that delays occur over issues such as case file quality,
case readiness, over-charging etc.

The focus on encouraging ‘an early guilty plea’ to obtain a reduced sentence might put
pressure on vulnerable individuals to plead guilty to the title charge. In reality, many
accused persons will say “I did this...but | was not responsible for that....”

Under present arrangements, the person has a choice only to plead guilty or not guilty — or
to negotiate (between defence and prosecution) a “lesser” charge which may come closer
to what the accused person believes he was actually responsible for.

Whilst it is necessary to examine the strength of evidence, there seems to be insufficient

emphasis on the “search for truth”. And in reality, whilst the practice of “plea-bargaining”,

or “sentence-bargaining”, is not enshrined in legal practice, the willingness of an individual
to plead guilty will certainly be encouraged if facing a less serious charge which attracts a

lesser penalty.

We want to see an early/efficient case resolution approach which encourages greater
focus on resolving cases efficiently and effectively. We believe that an efficient case
resolution approach would actually be more positive for victims of criminal behaviour,
for the accused and indeed for the wider public. This should be supported by reforms to
reduce necessary delay in other areas of criminal proceedings, such as case file quality,
case readiness and early service of evidence.

Sentencing credit

Clause 77 will require a court in certain circumstances to indicate the sentence

that would have been passed had the defendant entered a guilty plea at the earliest
reasonable opportunity. We believe that this approach would not effectively address
offending behaviour of the defendant and has very little merit in terms of encouraging
other defendants in different circumstances.

We recommend that the ‘earliest reasonable opportunity’ is given clarity in regulations
and practice guidance. If a person wishes to wait until the case against them has been

In 2011, 84.2% of all Adult Magistrates’ court cases were adjourned; 48.1% of adjournment reason were attributed
to the prosecution, 47.9% were attributed to the defence and 3.8% to the court. 60.2% of all court cases were
adjourned in the Crown Court.13.6% reasons were attributed to the prosecution, 47.5% to the defence and 38.8% to
the court.
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put forward and then enter their plea, it must be outlined whether they will be unfairly
disadvantaged because they did not show willingness to plead guilty at the police
interview.

® |n order to achieve efficient case resolution, we recommend that there should be greater
certainty about credit available and greater transparency in sentencing for the person
accused from the outset. Some people believe that if they enter a guilty plea at any stage
of legal proceedings, they will get sentencing credit no matter the nature of the crime. We
recommend that there needs to be a requirement on the police, solicitors etc. to explain
information in a format to the person which they understand, the consequences of
pleading guilty, not pleading guilty and withholding a plea. We note that early indication
of sentence is dependent on early engagement of prosecution, defence, and a summary of
evidence being available.

Victim Impact

m  As stated previously, we recommend that the particular needs of all those individuals
coming into contact with the Criminal Justice System should be considered, regardless
of what circumstances preceded that initial contact. In some cases, an individual who has
offended could be a victim as well.

B Any proposals need to take into account the impact of crime on victims. Victim
participation across all stages in the Criminal Justice System is important and will provide
a more positive experience of going through the system. Victims need to be included
in discussions about the strength of evidence available against the accused, what
charges will be put before the sentencing court and what aspects of the case are being
challenged. Otherwise, it can come as quite a shock to them to find charges reduced and
a lenient sentence imposed. This can leave victims of crime feeling very let down by the
Criminal Justice System and impact on their overall confidence in the system.

m We recommend there should be a restorative justice approach where the victim’s
journey through the Criminal Justice System is brought alongside that of the
accused. Victims should be kept informed about the investigation, trial and sentencing
arrangements and given explanations of how and why decisions were reached. We
welcome the proposed Victims Personal Statements which will give victims the
opportunity to put forward in their own words how they have been affected by crime during
proceedings.

m  We believe that Clause 77 would not have any rehabilitative effect on the accused and will
have little impact for the victim. The judge in summing up and during sentencing should
focus on the effect and impact of the crime. The process of encouraging the accused
to admit to his/her part in an offence could perhaps be strengthened by a different,
more transparent approach which gives emphasis to the impact of the crime and away
from focussing primarily on the interests of the accused. This would involve prosecution,
those representing the victim(s), and defence. The prosecution process should provide
opportunity for the accused person to really consider and be encouraged to understand
the impact of their offence(s). The present adversarial approach allows accused persons
to focus mainly on themselves and their case, and what might happen to them - rather
than on the impact of what they have done. This is often only addressed at the point of
imposing sentence, when assessments are carried out by the Probation Board on behalf
of the Court.
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Appendix 1

The following case studies are based on real life examples of people who have engaged with
NIACRO.

Case Study 1: Family Members as Direct Victims

Sarah*, is a single parent to her son Joe*, who is 23 years old. Joe has been in and out of
custody for the last four years for minor offences. However, recently his offending behaviour
has been directed towards his mother. He has physically assaulted her on a number of
occasions and has stolen from her house. However, as Sarah is his mother she does not
want to press charges. Joe is therefore arrested for other, lesser offences including disorderly
behaviour and resisting arrest, and receives a custodial sentence. Sarah is conflicted but,

as his mother, does not want to exacerbate his situation by formally reporting the offences
carried out against her. As Sarah does not press charges, she is not referred to an official
support service for victims. Instead, she contacts NIACRO’s Family Links project, initially to
find out more information about supporting her son in prison. The Family Links Project Worker
becomes aware of what has happened and offers Sarah emotional and practical support

to help her come to terms with the assault and theft, and to help her support Joe and visit
him while he is in custody. Although Sarah is a direct victim of an offence, she is reluctant

to be formally recognised as such and so sought support from Family Links rather than seek
prosecution.

* Names have been changed

Other examples of victim journeys are presented on Victim Support NI's YouTube channel:
http://www.youtube.com/victimsupportni

Case Study 2: The Consequence of Delay

An individual, aged 17, has been on bail for a significant period of time waiting to be
sentenced. He has several pending charges which are quite serious. As a part of his bail
conditions, he is subject to a curfew. He has to attend one-to-two appointments on a daily
basis as part of his bail package.

His case has been adjourned on several occasions. Reasons for this have included case files
not being ready, waiting for forensic reports and communication issues about the court date.

Overall, delay has resulted in the young person being on bail and not sentenced for a

long period of time. His restrictive bail conditions have impacted on his ability to access
education, training and employment in the interim period. It has also affected his family, both
emotionally and financially.

Case Study 3: The Consequence of Delay

An individual, aged 19, was convicted of an offence he committed when he was 17. As a
result of delay in his case getting to court, his conviction became spent under the adult
rehabilitation period and not the rehabilitation period that applies to those under the age of
18.

This meant he had to disclose his conviction for a longer period of time in circumstances
such as accessing education and employment and in obtaining insurance; if he had been
convicted as child, he would not have had to disclose his conviction as it would have become
spent after a shorter period of time. The impact of this longer rehabilitation period was
increased barriers to education, training and employment, hindering effective resettlement
and desistance.
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Case Study 4: The Silent Sentence

“The night my mother and father were arrested was one of the worst days of my life. Nothing
prepared me for the year that lay ahead. | was sitting in my room doing my school work when
| heard heavy banging at out door. It made me jump so | went to see what it was. My dad
answered the door and it was the police. | was curious why they were calling at our door.

| heard them telling my dad something about a search warrant and cannabis but | never
thought for one minute it had anything to do with my family. My dad let the police in and

we all sat in the living room. My mother was crying as she was so confused. She doesn’t
speak English so my dad and | had to keep explaining to her what was happening. The police
explained that they were arresting my mother and father and that immigration was also going
to be looking into our legal status in this country.

That night my brother and | spent the night in our house alone. | didn’t slept all night thinking
about my parents and worrying about what was going to happen to them. Were where they?
When would they be coming home? Who could | ring to find out what was happening? The
police had given me a number for a police officer to phone but | couldn’t find it due to all the
chaos earlier.

Within two days Social Services had called and a lady phoned me from NIACRO’s Family Links
project. | felt more at ease. She explained that they were going to help support me and my
brother as best they could. She explained that my mother and father were both in custody. |
realised | would have to fend for myself and my brother. | was in school so | didn’t know how

| was going to cope financially. How was | going to pay the bills? What would | tell the school?
Would | be able to visit my parents?

The lady from Family Links explained that housing benefit would pay for my rent and that
Social Services would pay me money on a weekly basis for electric, oil and food. She helped
me get some money to get us new clothes and shirts and trousers for school. She also
arranged for me and my brother to visit my mother in custody.

Visiting my mother was a very distressing experience for me. | hated seeing my mother in
prison. She was very distressed as she was so worried about me and my brother. She had
not spoken to my dad either and was concerned about him too. | was finding this whole
experience very stressful.

Over the next six months, until my mother was released, | did not tell any of my friends were
my parents were as | was so ashamed. The only people who knew were my head teacher,
Social Services and Family Links. These were the only people | would speak to about my
situation as | was so embarrassed.

| wasn’t sleeping as | was worried about my brother and my parents. Family Links advised

me to go to the doctor and he gave me sleeping tablets and referred me to a mental health
counsellor who | had to meet with weekly. We were visiting mum as much as we could but for
a long period we were unable to visit as our passports were being held by immigration. Family
Links applied for citizen cards for us but they took weeks to come back. | had to attend a few
meetings with the Law Centre and immigration to talk to them about our legal status. Family
Links supported me through this which was great and she helped keep me calm and feel at
ease about the whole situation. There were still so many questions running through my head.
Were we going to be sent back to Hong Kong? What about my parents? What about all the
school work | had done to try to get a place in university?

In December my mother was released without charge just in time for Christmas and a few
months later my father was released on bail. Things started to get back to normal again,
however there were many problems. My dad’s health had deteriorated with the stress of the
court case and he was unable to work. My family were trying to survive on just my father’s
benefits which was very stressful. Social Services had to help us pay some of our bills and
Family Links got us food parcels when they could.
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Everyday we waited to hear from immigration and from the courts about a date for my father’s
trail. We didn’'t know where to get the information and it felt like we were in limbo. As time
passed, things became harder. | was concerned about immigration sending us back to Hong
Kong and dad’s health was deteriorating.

In September, my father had a heart attack and passed away due to stress of the past
eighteen months. This was a devastating time for myself and my family. My mother is still
finding it very hard to cope as she misses my father. She is still unable to work as we still
have not heard back from immigration and therefore is very lonely. | am at college and my
brother is finishing school this year. We need to hear soon from immigration about our legal
status as we all need to know whether we can work or not so we can stay in Northern Ireland
and support ourselves.”
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NICCY

PROMOTING THE RIGHTS OF
CHILDREN & YOUNG PEOPLE

Committee for Justice

The Committee Clerk

Room 242 Parliament Buildings
Ballymiscaw

Stormont

Belfast

BT4 3XX

By email only to: justice.bill@niassembly.gov.uk

12 September 2014

Dear Madam
Justice Bill

Thank you for the invitation to provide evidence to the Committee for Justice in respect of the
above Bill.

On this occasion, the Northern Ireland Commissioner for Children and Young People (NICCY)
will not be providing detailed advice. However, in addressing the issues in the consultation,
NICCY would urge the Committee to take account of the four guiding principles of the United
Nations Convention on the Rights of the Child (UNCRC). The UNCRC provides the
overarching framework which guides NICCY’s work. The UK Government, including Northern
Ireland, is a signatory to the Convention and it has agreed to uphold the rights of children and
young people based on the Convention. The principles are:

» Article 2: ‘Children shall not be discriminated against and shall have equal access to

all articles in the UNCRC'. This means every child within a jurisdiction should be able

- to enjoy the provisions and protections enshrined in law, policy and practice, without
discrimination of any kind and irrespective of their or their parent’s or legai guardian’s
race, colour, sex, language, religion, political or other opinion, national, ethnic or social
origin, property, disability, birth or other status.

» Article 3: ‘All decisions taken which affect children’s lives should be taken in the
child’s best interests’. Essentially, in all actions concerning children, whether
undertaken by public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child should be a primary
consideration.’

o Article 6: ‘All children have the right to life and to the fullest level of development. The
rights contained in this article are linked to an enjoyment of the ‘highest attainable

-

Northern Ireland Equality House T: 028 9031 1616 Patricia Lewsley-Mooney
Commissioner 7-9 Shaftesbury Square E: info@niccy.org Commissioner

for Children and Belfast W: www.niccy.org

Young People BT2 7DP
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standard’ of health and living and to specific issues including child protection, poverty
and care.

o Article 12: ‘Children have the right to have their voices heard in all matters concerning
them’. This article asserts that ‘States shail assure to the child who is capable of
forming his or her own views the right to express those views freely in all matters
affecting them, the views of the child being given due weight in accordance with their
age and maturity’. Children and young people should therefore be afforded genuine
opportunities to participate in decision making in relation to matters affecting their
lives.

NICCY would strongly advise that these key articles from the UNCRC inform the Committee’s
decision-making in respect of all matters arising in the Justice Bill which may impact directly or
indirectly on children and young people.

Yours sincerely

Patricia Lewsley-Mooney
Commissioner
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NI Human Rights Commission n

NORTHERN
IRELAND

HUMAN
RIGHTS
Justice (NI) Bill COMMISSION

1. The Northern Ireland Human Rights Commission (‘the Commission’), pursuant to Section
69(4) of the Northern Ireland Act 1998 is obliged to advise the Assembly whether a Bill is
compatible with human rights. In accordance with this function the following statutory advice
is submitted to the Committee for Justice (‘the Committee’).

2. The Commission bases its advice on the full range of internationally accepted human
rights standards, including the European Convention on Human Rights as incorporated by
the Human Rights Act 1998 and the treaty obligations of the Council of Europe (CoE) and
United Nations (UN) systems. Each of the international treaties is potentially relevant to the
development of domestic laws and policies that seek to implement the State’s obligations. In
the context of this advice, the Commission relies in particular on,

®  European Convention on Human Rights (ECHR), as incorporated into domestic law by the
Human Rights Act 1998;

B The United Nations Convention on the Rights of the Child, 1989 (UNCRC);
®  The International Covenant on Economic, Social and Cultural Rights (ICESCR) ;

® The United Nations Convention on the Rights of Disabled People, 2009 (UNCRPD)

3. The NI Executive is subject to the obligations contained within these international treaties
by virtue of the United Kingdom’s (UK) ratification. In addition, Section 26(1) of the Northern
Ireland Act 1998 provides that “If the Secretary of State considers that any action proposed
to be taken by a Minister or Northern Ireland department would be incompatible with any
international obligations... he may by order direct that the proposed action shall not be taken.”
Further, Section 26(2) states that “the Secretary of State may, by order, direct that an action
be taken on a matter within the legislative competency of the Assembly as required for the
purpose of giving effect to international obligations. Such action can include the introduction of
a Bill into the Assembly.”

4. In addition to these treaty standards there exists a body of ‘soft law’ developed by the human
rights bodies of the United Nations. These declarations and principles are non-binding but
provide further guidance in respect of specific areas. The relevant standards in this context
include;

B The United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power, 1985 (‘Basic Principles’)

5. The NIHRC further recalls that Section 24 (1) of the Northern Ireland Act 1998 provides that
“A Minister or Northern Ireland department has no power to make, confirm or approve any
subordinate legislation, or to do any act, so far as the legislation or act - (a) is incompatible with
any of the Convention [ECHR] rights”.

1. Declaration of Compatibility

6. The Commission notes that paragraph 100 of the Explanatory and Financial Memorandum
states that “All proposals have been screened and are considered to be Convention
compliant”. The Commission recalls that, acting on advice from the the Joint Committee
of Human Rights, the Westminster Government has issued guidance to departments
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10.

11.

encouraging fuller disclosure of views about Convention compatibility in the Explanatory Notes
which accompany a Bill.*

The Commission advises the Committee to ask the Department to share its legal analysis
upon which its statement of compatibility is based.

Prosecutorial Fines Clauses 17 — 27

The Commission notes that clauses 17 — 27 of the Bill will make provision for prosecutorial

fines. The Commission recalls that the Treaty bodies of the United Nations have continually

recommended that the UK address the over use of imprisonment for low level offenders, the
UN Committee against Torture has urged the UK Government:

“to strengthen its efforts and set concrete targets to reduce the high level of imprisonment
and overcrowding in places of detention, in particular through the wider use of non-custodial
measures as an alternative to imprisonment...”.?

In light of the UNCAT Committee’s recommendation, the Commission advises that the
Committee enquire as to the impact the provision of prosecutorial fines will have upon the
number of persons imprisoned in Northern Ireland annually. The Commission advises the
Committee to enquire how this impact will be monitored, monitoring should include the
number of occasions upon which a non-payment has occurred and enforcement action has
been taken.

With respect to the procedure set out in the Bill, the Commission notes that under clause

19 in determining the amount of a prosecutorial fine a Public Prosecutor must have regard

to the circumstances of the offence, but not to the circumstances of an offender and their
ability or inability to pay. The Commission notes that under ICESCR, Article 11 the state must
guarantee to everyone an adequate standard of living.

The Commission advises the Committee to consider if clause 45 should be amended to
provide that a Public Prosecutor must have regard to the circumstances of an offender.

Victims and Witnesses Clauses 28 — 35

The Commission notes that clause 28 requires the Department to issue a Victims Charter
and that clause 30 requires the Department to issue a Witnesses Charter.

The Commission submitted a detailed response to the Department of Justice consultation
on Improving Access to Justice for Victims and Witnesses of Crime.® In its response the
Commission advised that the Department ensure that any definition of victim in a Victim’s
Charter should fully reflect international human rights standards.

The UN Basic Principles define victims as:

“persons who, individually or collectively, have suffered harm, including physical or mental
injury, emotional suffering, economic loss or substantial impairment of their fundamental
rights, through acts or omissions that are in violation of criminal laws operative within
Member states, including those laws proscribing criminal abuse of power.” 4

Murray Hunt ‘Reshaping Constitutionalism’ in Judges, Transition, and Human Rights 2007 pg 473

Committee Against Torture ‘Concluding observations on the fifth periodic report of the United Kingdom, adopted by
the Committee at its fiftieth session (6-31 May 2013) Para 30

NIHRC ‘Response To The Public Consultation on Making A Difference: Improving Access to Justice For Victims and
Witnesses of Crime’ 2013 available at: http://www.nihrc.org//uploads/documents/advice-to-government/2013/
NIHRC%20Response%200n%20the%20Victims%20Strategy%201%202%202013-Final.pdf

Annex to Basic Principles: Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
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12.

13.

14.

15.

16.

The UN Basic Principles further state:

“A person may be considered a victim... regardless of whether the perpetrator is identified,
apprehended, prosecuted or convicted and regardless of the familial relationship between
the perpetrator and the victim.” [the definition of victims] “includes, where appropriate, the
immediate family or dependants of the direct victim ..”

The Commission advises that the broad definition of victim provided at clause 29 is
compliant with the UN Basic Principles.

Criminal Records Clauses 36 — 43

The Commission notes that clauses 36 to 43 of the Bill will make provision for reform of the
law governing criminal records. The Commission recalls that the recording and communication
of criminal record data amounts to an interference with the right to private and family life,
ECHR Article 8. The ECHR, Article 8 states:

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.”.

The case of M.M v UK concerned the indefinite retention and disclosure of data regarding
a police caution for child abduction received by the applicant following a family dispute in
2000.5 The applicant lived in Northern Ireland. In light of various shortcomings in the legal
framework in place, the ECt.HR found that there were insufficient safeguards in the system
for retention and disclosure of criminal record data to ensure that data relating to the
applicant’s private life had not been, and would not be, disclosed in violation of her right to
respect for private life.”

With respect to the statutory framework in Northern Ireland the ECt.HR stated:

“No distinction is made based on the seriousness or the circumstances of the offence,

the time which has elapsed since the offence was committed and whether the caution

is spent. In short, there appears to be no scope for the exercise of any discretion in the
disclosure exercise. Nor, as a consequence of the mandatory nature of the disclosure, is
there any provision for the making of prior representations by the data subject to prevent
the data being disclosed either generally or in a specific case. The applicable legislation
does not allow for any assessment at any stage in the disclosure process of the relevance
of conviction or caution data held in central records to the employment sought, or of the
extent to which the data subject may be perceived as continuing to pose a risk such that the
disclosure of the data to the employer is justified.”

The Commission notes that the Northern Ireland Executive is required to introduce general
measures to ensure compliance with the judgement. An action plan has been submitted to
the Committee of Ministers setting out measures to be taken to ensure compliance with the
ECt.HR judgement in M.M.°

Ibid
(Application no. 24029/07) 13 November 2012

See Council of Europe Case descriptor available at: http://www.coe.int/t/dghl/monitoring/execution/Reports/
pendingCases_en.asp?CaseTitleOrNumber=&StateCode=UK.&SectionCode=

M.M v UK (Application no. 24029/07) 13 November 2012Para 204
Council of Europe DH-DD(2014) 770 13/06/2014
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17.

18.

19.

5.1
20.
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11
12
13
14

To address the need for some distinction between criminal records the Department of Justice
introduced a filtering scheme for criminal record disclosures, this measure was approved by
the Assembly on 24 March 2014.%° The Commission further notes that the relevancy test
which is referred to when determining details for inclusion in an enhanced criminal record
disclosure is to be amended, to require a chief officer to have a reasonable belief in the
relevancy of the information.* This provision increases scope for discretion. In addition

the Commission notes that individuals will be able to apply to the Independent Monitor

to question the relevancy of information to be provided in an enhanced criminal record
certificate.

The Commission advises the Committee to ask the Department to provide details on how
an individual will apply to the Independent Monitor. In addition the Commission advises the
Committee to ask the Department if the proposals are considered sufficient to ensure full
compliance with M.M v UK.

Live Links Clauses 44 - 49

The Commission notes that the Bill at clauses 44 - 49 will make provision for the enhanced
use of live links. With regard to the use of live links the ECt.HR has found:

“that this form of participation in proceedings is not, as such, incompatible with the notion
of a fair and public hearing, but it must be ensured that the applicant is able to follow

the proceedings and to be heard without technical impediments, and that effective and
confidential communication with a lawyer is provided for.”*?

The use of live links must not impact on the ability of a defendant to effectively participate in
proceedings. The ECt.HR has elaborated on the essential elements of effective participation
in the case of SC v UK, in which it stated:

““Effective participation” in this context presupposes that the accused has a broad
understanding of the nature of the trial process and of what is at stake for him or her,
including the significance of any penalty which may be imposed. It means that he or she, if
necessary with the assistance of, for example, an interpreter, lawyer, social worker or friend,
should be able to understand the general thrust of what is said in court. The defendant
should be able to follow what is said by the prosecution witnesses and, if represented, to
explain to his own lawyers his version of events, point out any statements with which he
disagrees and make them aware of any facts which should be put forward in his defence.”*?

The Commission advises that the Committee seek an assurance from the Department that
the extended use of live links will not impede upon the ability of an accused to effectively
participate in proceedings. The Committee should also enquire how the Department will in
practical terms ensure that an accused is able to effectively participate. Furthermore the
Committee should enquire how the confidentiality of communications is to be assured.

First Remands

The Commission notes the proposal that the law allow for an individual appearing before
a court for a first remand hearing to appear by live link during the weekend or on bank
holidays.*

See DoJNI Press Release http://www.northernireland.gov.uk/news-doj-270314-ford-introduces-filtering
Amendments to section 113B(4) Police Act 1997

Sakhnovskiy v Russia (App. No. 21272/03) 2 November 2010 para 98

S.C v UK (App. No. 60958/00) 10/11/2004 para 29

Clause 45

587



Report on the Justice Bill (NIA 37/11-15)

21.

22,

23.

24,

25.

26.

15
16
17

18
19

20

The ECHR, Article 5(3) states:

“Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this
Article shall be brought promptly before a judge or other officer authorised by law to exercise
judicial power and shall be entitled to trial within a reasonable time or to release pending
trial. Release may be conditioned by guarantees to appear for trial.”

In the case of Ocalan v Turkey the ECt.HR said that the purpose of Article 5(3) is “to ensure
that arrested persons are physically brought before a judicial authority promptly”.t®

The Commission notes that remand