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DARD Correspondence

DARD re. Fixed amendment Clause 21

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD
Committee

Appeal against Department’s decision in a review under section 20

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft Amendments

Clause 21, page 11, line 33
Leave out ‘for Northern Ireland’
Clause 21, page 12, line 21

Leave out subsection (9)
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Report on the Reservoirs Bill

Clause 21

The wording of this clause in the Bill as introduced to the Assembly is:

Appeal against Department’s decision in a review under section 20

21—(1) A reservoir manager of a controlled reservoir on whom notice of the Department’s decision in a
review under section 20 is served may appeal to the Water Appeals Commission for Northern Ireland
against the decision on one or more of the grounds mentioned in subsection (3).

(2) Any such appeal must be made in writing before the end of the period of 60 days beginning with the
date on which the notice under section 20(6) was served.
(3) The grounds referred to in subsection (1) are that—
(a) the decision was based on an error of fact,
(b) the decision was wrong in law,
(c) the decision was unreasonable.

(4) The Commission may confirm the risk designation or give the reservoir a different designation.

(5) A decision in an appeal under this section must take into account—
(a) in so far as it is reasonably practicable to do so, the matters mentioned in section 22,
(b) any representations made in relation to the appeal by or on behalf of—
(1) the reservoir manager,
(i) the Department.

(6) A risk designation in respect of which an appeal is made under this section continues to have effect
pending a decision being made in the appeal.

(7) Where the decision in the appeal is that the controlled reservoir is given a different designation, the
designation which is the subject of the appeal ceases to have effect from the date on which the appeal is
determined; and the different designation takes effect on the day after the date on which notice is given
under subsection (8).

(8) Notice by the Commission to the reservoir manager and the Department of the Commission’s
decision in the appeal must specify—

(a) whether the Commission confirms the risk designation or gives the reservoir a different designation,

(b) where the Commission gives the reservoir a different designation, the different designation and the
date on which it takes effect,

(c) the reasons for the decision.

(9) The Department may by regulations make provision as to the following in relation to appeals under
this section—

(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
costs).
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The effect of the proposed amendments is shown in colour below:

Appeal against Department’s decision in a review under section 20

21.—(1) A reservoir manager of a controlled reservoir on whom notice of the Department’s decision in a
review under section 20 is served may appeal to the Water Appeals Commission ferNerthern-treland
against the decision on one or more of the grounds mentioned in subsection (3).

(2) Any such appeal must be made in writing before the end of the period of 60 days beginning with the
date on which the notice under section 20(6) was served.
(3) The grounds referred to in subsection (1) are that—
(a) the decision was based on an error of fact,
(b) the decision was wrong in law,
(c) the decision was unreasonable.
(4) The Commission may confirm the risk designation or give the reservoir a different designation.

(5) A decision in an appeal under this section must take into account—
(a) in so far as it is reasonably practicable to do so, the matters mentioned in section 22,
(b) any representations made in relation to the appeal by or on behalf of—
(i) the reservoir manager,
(ii) the Department.

(6) A risk designation in respect of which an appeal is made under this section continues to have effect
pending a decision being made in the appeal.

(7) Where the decision in the appeal is that the controlled reservoir is given a different designation, the
designation which is the subject of the appeal ceases to have effect from the date on which the appeal is
determined; and the different designation takes effect on the day after the date on which notice is given
under subsection (8).

(8) Notice by the Commission to the reservoir manager and the Department of the Commission’s
decision in the appeal must specify—

(a) whether the Commission confirms the risk designation or gives the reservoir a different designation,
(b) where the Commission gives the reservoir a different designation, the different designation and the
date on which it takes effect,

(c) the reasons for the decision.
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DARD re. Fixed amendment clause 53

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department. These amendments necessitated inclusion of a right of
appeal. The WAC have consented to hear this appeal. The Reservoirs Bill should make
provision to confer the power on the Office of the First and deputy First Minister rather than
on the Department to make regulations in respect of appeals to the Water Appeals
Commission for Northern Ireland.

Draft Amendments
Clause 53, page 35, line 13
After ‘(n)’ insert ‘and subsection (3A)’
Clause 53, page 35, line 24
At end insert—
‘(3A) Regulations under subsection (1) containing provision entitling the Department to recover costs as

referred to in subsection (3)(m) must provide for a right of appeal to the Water Appeals Commission
against—
(a) the Department’s decision to require the person to pay the costs,
(b) the Department’s decision as to the amount of the costs.
(3B) The Commission may confirm, quash or vary the decision.’
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Clause 53

The wording of this clause in the Bill as introduced to the Assembly is:

Flood plans

53.—(1) The Department may by regulations make provision as to—
(a) the preparation of flood plans for controlled reservoirs,
(b) such other matters in relation to such flood plans as it considers appropriate.

(2) A “flood plan” for a controlled reservoir is a plan setting out the action to be taken by the reservoir
manager of the reservoir to which the plan relates in order to control or mitigate the effects of flooding
likely to result from any escape of water from the reservoir.

(3) Regulations under subsection (1) may include provision—

(a) as regards who is to prepare a flood plan,

(b) requiring the preparation of flood plans for all controlled reservoirs, or controlled reservoirs of such
categories or types as may be determined by the Department,

(c) allowing a single flood plan to be prepared in respect of 2 or more controlled reservoirs between
which water does (or could) flow,

(d) specifying—
(1) the form in which a flood plan is to be prepared,
(ii) what is to be included in a flood plan,

(e) requiring the person preparing a flood plan to have regard to any guidance that may be issued by the
Department as regards flood plans,

(f) requiring flood plans to be produced or submitted to the Department (whether or not for approval)
by such time as either—
(1) the regulations specity, or
(ii) the Department may direct,
(g) as regards the approval of flood plans (whether by the Department, supervising engineers or
inspecting engineers),
(h) as regards the review and updating of flood plans,
(1) as regards the publication or distribution of copies of—

(1) a list of controlled reservoirs in relation to which a flood plan must be prepared by virtue of the
regulations,

(i) flood plans,

(j) in connection with the testing of flood plans,

(k) in connection with the referral of matters to a referee,

(1) requiring the reservoir manager of the reservoir to which a flood plan relates, so far as it is
reasonably practicable to do so, to take action set out in the plan relating to the reservoir in the event
of an incident or emergency,

(m)providing that the Department may, in circumstances specified in the regulations, do anything that
another person is required to do under the regulations and may recover the costs of doing so from
the person,

(n) conferring powers of entry on any person duly authorised in writing by the Department in
connection with its functions under the regulations,

(o) making provision in connection with paragraphs (k), (m) and (n) amending this Act (other than this
section) or applying this Act with modifications,
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(p) as to offences,
(q) providing that any offence created is triable only summarily,
(r) providing for any offence created—

(1) which is committed in relation to a controlled reservoir which is, at the time the offence is
committed, a high-risk reservoir to be punishable on conviction by a fine not exceeding level 5
on the standard scale,

(i1) which is committed in relation to any other controlled reservoir to be punishable on conviction
by a fine not exceeding level 4 on the standard scale.

(4) If it appears to the Secretary of State that the publication or distribution of, or giving access to, any
flood plans or any information in flood plans would adversely affect national security, the Secretary of State
may by notice direct the Department to direct reservoir managers in accordance with subsection (5).

(5) The Department on receiving notice under subsection (4) must, by notice served on each reservoir
manager concerned, direct the manager—

(a) not to publish, or not to publish except as specified in the notice, a copy of a flood plan prepared by
the reservoir manager in pursuance of regulations made under subsection (1),

(b) not to distribute, or not to give access to, a copy of such a flood plan except as specified in the
notice.
(6) Before making regulations under subsection (1), the Department must consult—

(a) the reservoir managers of reservoirs for which they consider a flood plan will require to be prepared
under the regulations,

(b) the Institution of Civil Engineers,
(c) such other persons as it considers appropriate.
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The effect of the proposed amendments is shown in colour below:

Flood plans

53.—(1) The Department may by regulations make provision as to—
(a) the preparation of flood plans for controlled reservoirs,
(b) such other matters in relation to such flood plans as it considers appropriate.

(2) A “flood plan” for a controlled reservoir is a plan setting out the action to be taken by the reservoir
manager of the reservoir to which the plan relates in order to control or mitigate the effects of flooding
likely to result from any escape of water from the reservoir.

(3) Regulations under subsection (1) may include provision—

(a) as regards who is to prepare a flood plan,

(b) requiring the preparation of flood plans for all controlled reservoirs, or controlled reservoirs of such
categories or types as may be determined by the Department,

(c) allowing a single flood plan to be prepared in respect of 2 or more controlled reservoirs between
which water does (or could) flow,
(d) specifying—
(i) the form in which a flood plan is to be prepared,
(i1) what is to be included in a flood plan,

(e) requiring the person preparing a flood plan to have regard to any guidance that may be issued by the
Department as regards flood plans,

(f) requiring flood plans to be produced or submitted to the Department (whether or not for approval)
by such time as either—
(1) the regulations specify, or
(ii) the Department may direct,
(g) as regards the approval of flood plans (whether by the Department, supervising engineers or
inspecting engineers),
(h) as regards the review and updating of flood plans,
(1) as regards the publication or distribution of copies of—
(i) a list of controlled reservoirs in relation to which a flood plan must be prepared by virtue of the
regulations,
(i1) flood plans,
(j) in connection with the testing of flood plans,
(k) in connection with the referral of matters to a referee,

(1) requiring the reservoir manager of the reservoir to which a flood plan relates, so far as it is
reasonably practicable to do so, to take action set out in the plan relating to the reservoir in the event
of an incident or emergency,

(m)providing that the Department may, in circumstances specified in the regulations, do anything that
another person is required to do under the regulations and may recover the costs of doing so from
the person,

(n) conferring powers of entry on any person duly authorised in writing by the Department in
connection with its functions under the regulations,

(o) making provision in connection with paragraphs (k), (m) and (n) and subsection (3A) amending this
Act (other than this section) or applying this Act with modifications,

(p) as to offences,
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(q) providing that any offence created is triable only summarily,
(r) providing for any offence created—

(i) which is committed in relation to a controlled reservoir which is, at the time the offence is
committed, a high-risk reservoir to be punishable on conviction by a fine not exceeding level 5
on the standard scale,

(i1) which is committed in relation to any other controlled reservoir to be punishable on conviction
by a fine not exceeding level 4 on the standard scale.

(3A) Regulations under subsection (1) containing provision entitling the Department to recover costs as
referred to in subsection (3)(m) must provide for a right of appeal to the Water Appeals Commission
against—

(a) the Department’s decision to require the person to pay the costs,

(b) the Department’s decision as to the amount of the costs.

(3B) The Commission may confirm, quash or vary the decision.

(4) If it appears to the Secretary of State that the publication or distribution of, or giving access to, any
flood plans or any information in flood plans would adversely affect national security, the Secretary of State
may by notice direct the Department to direct reservoir managers in accordance with subsection (5).

(5) The Department on receiving notice under subsection (4) must, by notice served on each reservoir
manager concerned, direct the manager—

(a) not to publish, or not to publish except as specified in the notice, a copy of a flood plan prepared by
the reservoir manager in pursuance of regulations made under subsection (1),

(b) not to distribute, or not to give access to, a copy of such a flood plan except as specified in the
notice.
(6) Before making regulations under subsection (1), the Department must consult—

(a) the reservoir managers of reservoirs for which they consider a flood plan will require to be prepared
under the regulations,

(b) the Institution of Civil Engineers,
(c) such other persons as it considers appropriate.
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DARD re. Fixed amendment clause 65

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department. These amendments necessitated inclusion of a right of
appeal. The WAC has consented to hear this appeal. The Reservoirs Bill should make
provision to confer the power on the Office of the First and deputy First Minister rather than
on the Department to make regulations in respect of appeals to the Water Appeals
Commission for Northern Ireland.

Draft Amendments

Clause 65, page 42, line 1
Leave out subsection (4) and insert—

‘(4) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in pursuance
of the exercise of its powers under this section as is specified in the notice.

(5) Subject to section 71A, the reservoir manager must pay the amount of any costs so incurred and
specified in such notice.’

717



Report on the Reservoirs Bill

Clause 65

The wording of this clause in the Bill as introduced to the Assembly is:

Commissioning of engineer by Department
65—(1) The Department may commission a relevant engineer where—
(a) it has by notice under section 63(2) required a reservoir manager to do so,
(b) the reservoir manager has failed to do so.
(2) Any commissioning of a relevant engineer under this section is to be treated for the purposes of this
Act as if the commissioning were by the reservoir manager under section 24(2), 32(1) or 40(2)(a).
(3) The commissioning of a relevant engineer under this section—
(a) has no effect if the reservoir manager has already commissioned a relevant engineer,

(b) terminates with effect from the date of the subsequent commissioning of a relevant engineer by the
reservoir manager.

(4) The reservoir manager must pay the Department the amount of any costs reasonably incurred by it in
pursuance of the exercise of its powers under this section.

The effect of the proposed amendments is shown in colour below:

Commissioning of engineer by Department

65.—(1) The Department may commission a relevant engineer where—
(a) it has by notice under section 63(2) required a reservoir manager to do so,
(b) the reservoir manager has failed to do so.
(2) Any commissioning of a relevant engineer under this section is to be treated for the purposes of this
Act as if the commissioning were by the reservoir manager under section 24(2), 32(1) or 40(2)(a).
(3) The commissioning of a relevant engineer under this section—
(a) has no effect if the reservoir manager has already commissioned a relevant engineer,

(b) terminates with effect from the date of the subsequent commissioning of a relevant engineer by the
reservoir manager.
(4) If the Department considers it appropriate to do so. it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in pursuance
of the exercise of its powers under this section as is specified in the notice.

(5) Subject to section 71A, the reservoir manager must pay the amount of any costs so incurred and
specified in such notice.{4 h ! er—m ay—the e
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DARD re. Fixed amendment clause 67

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department. These amendments necessitated inclusion of a right of
appeal. The WAC has consented to hear this appeal. The Reservoirs Bill should make
provision to confer the power on the Office of the First and deputy First Minister rather than
on the Department to make regulations in respect of appeals to the Water Appeals
Commission for Northern Ireland.

Draft Amendments
Clause 67, page 42, line 42
Leave out subsection (6) and insert—
‘(6) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in connection
with consultation under this section as is specified in the notice.

(7) Subject to section 71A, the reservoir manager must pay the amount of any costs so incurred and
specified in such notice.’

Clause 67

The wording of this clause in the Bill as introduced to the Assembly is:

Enforcement notice: safety measures
67—(1) This section applies in relation to a controlled reservoir where it appears to the Department that
the reservoir manager has failed to comply with—

(a) the manager’s duty under section 34(1) (to ensure compliance with a direction in an inspection
report or a pre-commencement safety recommendation),

(b) the manager’s duty under section 43(1) (to ensure compliance with a direction in a safety report).

(2) The Department may by notice served on the reservoir manager require the manager to comply with
the duty before the end of the period specified in the notice.

(3) The Department must consult an engineer commissioned by it under this section about the period to
be specified in the notice.

(4) An engineer may be commissioned under this section, or section 69, if the engineer is a member of a
panel of reservoir engineers established under section 97 who may (by virtue of an order under that section)
be commissioned under this section or section 69 in relation to the reservoir.

(5) Notice under subsection (2) must—

(a) specify the measure that the Department requires to be taken,
(b) state the Department’s reasons for considering that this section applies,
(c) specify any particular steps the Department considers must be taken as respects the measures.

(6) The reservoir manager must pay the Department the amount of any costs reasonably incurred by it in
connection with consultation under this section.
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The effect of the proposed amendments is shown in colour below:

Enforcement notice: safety measures
67—(1) This section applies in relation to a controlled reservoir where it appears to the Department that
the reservoir manager has failed to comply with—

(a) the manager’s duty under section 34(1) (to ensure compliance with a direction in an inspection
report or a pre-commencement safety recommendation),

(b) the manager’s duty under section 43(1) (to ensure compliance with a direction in a safety report).

(2) The Department may by notice served on the reservoir manager require the manager to comply with
the duty before the end of the period specified in the notice.

(3) The Department must consult an engineer commissioned by it under this section about the period to
be specified in the notice.

(4) An engineer may be commissioned under this section, or section 69, if the engineer is a member of a
panel of reservoir engineers established under section 97 who may (by virtue of an order under that section)
be commissioned under this section or section 69 in relation to the reservoir.

(5) Notice under subsection (2) must—
(a) specify the measure that the Department requires to be taken,
(b) state the Department’s reasons for considering that this section applies,

(c) specify any particular steps the Department considers must be taken as respects the measures.
(6) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in connection
with consultation under this section as is specified in the notice.

(7) Subject to section 71A, the reservoir manager must pay the amount of any costs so incurred and

specified in such notice.£6
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DARD re. Fixed amendment clause 69

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department. These amendments necessitated inclusion of a right of
appeal. The WAC has consented to hear this appeal. The Reservoirs Bill should make
provision to confer the power on the Office of the First and deputy First Minister rather than
on the Department to make regulations in respect of appeals to the Water Appeals
Commission for Northern Ireland.

Draft Amendments
Clause 69, page 43, line 27
Leave out subsection (6) and insert—
‘(6) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in making
arrangements under this section as is specified in the notice.

(7) Subject to section 71A, the reservoir manager must pay the amount of any costs so incurred and
specified in such notice.’

Clause 69

The wording of this clause in the Bill as introduced to the Assembly is:

Department’s power to arrange taking of safety measures

69—1) This section applies where the Department has by notice under section 67(2) required a
reservoir manager to take a measure and the reservoir manager has failed to do so.

(2) The Department may arrange for the taking of the measure under the supervision of an engineer
commissioned by it under this section.

(3) Where the engineer is satisfied that the measure has been taken, the engineer must give a certificate to
that effect to the Department.

(4) A certificate given under subsection (3) in respect of a measure which is the subject of a direction
referred to in section 33(4)(a)(ii) (direction in inspection report to ensure taking of measure in interests of
safety of reservoir), or in respect of a pre-commencement safety recommendation, has effect as if it were an
interim inspection compliance certificate or (as appropriate) an inspection compliance certificate.

(5) A certificate given under subsection (3) in respect of a direction in a safety report as to a measure
referred to in section 42(1)(a) (measure in interests of safety of reservoir) has effect as if it were a safety
measure certificate.

(6) The reservoir manager must pay the Department the amount of any costs reasonably incurred by it in
making arrangements under this section.
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The effect of the proposed amendments is shown in colour below:

Department’s power to arrange taking of safety measures

69—(1) This section applies where the Department has by notice under section 67(2) required a
reservoir manager to take a measure and the reservoir manager has failed to do so.

(2) The Department may arrange for the taking of the measure under the supervision of an engineer
commissioned by it under this section.

(3) Where the engineer is satisfied that the measure has been taken, the engineer must give a certificate to
that effect to the Department.

(4) A certificate given under subsection (3) in respect of a measure which is the subject of a direction
referred to in section 33(4)(a)(ii) (direction in inspection report to ensure taking of measure in interests of
safety of reservoir), or in respect of a pre-commencement safety recommendation, has effect as if it were an
interim inspection compliance certificate or (as appropriate) an inspection compliance certificate.

(5) A certificate given under subsection (3) in respect of a direction in a safety report as to a measure
referred to in section 42(1)(a) (measure in interests of safety of reservoir) has effect as if it were a safety
measure certificate.

(6) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager

require the manager to pay the Department such amount of the costs reasonably incurred by it in making
arrangements under this section as is specified in the notice.

(7) Subject to section 71A, the reserv01r manager must pay the amount of any costs so incurred and
specified in such notlce h noun "
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DARD re. Fixed amendment clause 71

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department. These amendments necessitated inclusion of a right of
appeal. The WAC has consented to hear this appeal. The Reservoirs Bill should make
provision to confer the power on the Office of the First and deputy First Minister rather than
on the Department to make regulations in respect of appeals to the Water Appeals
Commission for Northern Ireland.

Draft Amendments

Clause 71, page 45, line 1

At beginning insert ‘Subject to section 71A,’

New clause

After clause 71 insert—
‘Recovery of costs under section 65, 67, 69 or 71: appeal

Recovery of costs under section 65, 67, 69 or 71: appeal

71A—1) A reservoir manager required by virtue of notice served by the Department under section
65(4), 67(6), 69(6) or 71(7) to pay the Department’s costs referred to in the section may appeal to the Water
Appeals Commission against—

(a) the Department’s decision to require the manager to pay the costs,
(b) the Department’s decision as to the amount of the costs.
(2) The Commission may confirm, quash or vary the decision.’
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Clause 71

The wording of this clause in the Bill as introduced to the Assembly is:

Emergency powers

71—1) This section applies where it appears to the Department that immediate action is needed to
protect persons or property against an escape of water from a controlled reservoir (whether or not the
reservoir is in use).

(2) The Department may take any measures that it considers necessary—

(a) to remove or reduce the risk to persons or property,
(b) to mitigate the effect of an escape of water.

(3) The Department must—

(a) commission an engineer to make recommendations about any measures to be taken under this
section,

(b) arrange for the measures to be taken under the supervision of the commissioned engineer.

(4) An engineer may be commissioned under this section if the engineer is a member of a panel of
reservoir engineers established under section 97 who may (by virtue of an order under that section) be
commissioned under this section in relation to the reservoir.

(5) The Department must serve notice on the reservoir manager of the measures to be taken under this
section.
(6) Notice under subsection (5)—
(a) must be served as soon as is reasonably practicable (which may be after any works have begun), but
(b) is not required if the Department is unable after reasonable enquiry to ascertain the name and
address of the reservoir manager and the works have commenced.

(7) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in relation to
the exercise of its powers under this section as is specified in the notice.

(8) The reservoir manager must pay the Department the amount of any costs so incurred and specified in
such notice.
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The effect of the proposed amendments is shown in colour below:

Emergency powers

71.—(1) This section applies where it appears to the Department that immediate action is needed to
protect persons or property against an escape of water from a controlled reservoir (whether or not the
reservoir is in use).

(2) The Department may take any measures that it considers necessary—

(a) to remove or reduce the risk to persons or property,
(b) to mitigate the effect of an escape of water.

(3) The Department must—

(a) commission an engineer to make recommendations about any measures to be taken under this
section,

(b) arrange for the measures to be taken under the supervision of the commissioned engineer.
(4) An engineer may be commissioned under this section if the engineer is a member of a panel of

reservoir engineers established under section 97 who may (by virtue of an order under that section) be
commissioned under this section in relation to the reservoir.

(5) The Department must serve notice on the reservoir manager of the measures to be taken under this
section.
(6) Notice under subsection (5)—
(a) must be served as soon as is reasonably practicable (which may be after any works have begun), but
(b) is not required if the Department is unable after reasonable enquiry to ascertain the name and
address of the reservoir manager and the works have commenced.

(7) If the Department considers it appropriate to do so, it may by notice served on the reservoir manager
require the manager to pay the Department such amount of the costs reasonably incurred by it in relation to
the exercise of its powers under this section as is specified in the notice.

(8) Subject to section 71A, tFhe reservoir manager must pay the Department the amount of any costs so
incurred and specified in such notice.

Recovery of costs under section 65, 67, 69 or 71: appeal

Recovery of costs under section 65, 67, 69 or 71: appeal

71A—(1) A reservoir manager required by virtue of notice served by the Department under section
65(4), 67(6), 69(6) or 71(7) to pay the Department’s costs referred to in the section may appeal to the Water

Appeals Commission against—
(a) the Department’s decision to require the manager to pay the costs

(b) the Department’s decision as to the amount of the costs.

(2) The Commission may confirm, quash or vary the decision.
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DARD re. Fixed amendment clause 73

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD
Committee

Appeal against Department’s decision in a review under section 73

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 73, page 46, line 10

Leave out ‘for Northern Ireland’

Clause 73, page 46, line 23
Leave out ‘for Northern Ireland’

Clause 73, page 46, line 32
Leave out from ‘include’ to ‘and’ in line 33 and insert ‘—
(a)’
Clause 73, page 46, line 39
At end insert—
‘(b) secure that the Commission may confirm, quash or vary the decision’
Clause 73, page 46, line 40
After ‘must’ insert ‘—
(a)’
Clause 73, page 47, line 2
At end insert—
‘(b) secure that the Commission may confirm or quash the decision’
Clause 73, page 47, line 3

Leave out subsection (6)
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Clause 73

The wording of this clause in the Bill as introduced to the Assembly is:

Stop notices: content and procedure

73—(1) Regulations made under section 72(1) must secure the results in subsection (2) in a case where a
stop notice is served.
(2) The results are that—
(a) the stop notice must include information as to the matters specified in subsection (3),

(b) the reservoir manager on whom the notice is served may appeal to the Water Appeals Commission
for Northern Ireland against the decision to serve it,

(c) where, after serving the stop notice, the Department is satisfied that the manager has taken the steps
specified in the notice, the Department must give a certificate to that effect (a “completion
certificate”),

(d) the stop notice ceases to have effect on the giving of a completion certificate,

(e) the reservoir manager on whom the stop notice is served may at any time apply for a completion
certificate,

(f) the Department must make a decision as to whether to give a completion certificate before the end
of the period of 14 days beginning with the day on which the application for the certificate is made,

(g) the reservoir manager on whom the stop notice is served may appeal to the Water Appeals
Commission for Northern Ireland against a decision not to give a completion certificate,

(h) a stop notice in respect of which an appeal referred to in paragraph (b) or (g) is made continues to
have effect pending a decision being made in the appeal.
(3) The matters referred to in subsection (2)(a) are—
(a) the grounds for serving the stop notice,
(b) rights of appeal,
(c) the consequences of non-compliance with the stop notice.
(4) Provision pursuant to subsection (2)(b) must include provision as to the powers of the Commission in

an appeal and secure that the grounds on which a reservoir manager may appeal against a decision of the
Department to serve a stop notice include that—

(a) the decision was based on an error of fact,

(b) the decision was wrong in law,

(c) the decision was unreasonable,

(d) any step specified in the notice is unreasonable.

(5) Provision pursuant to subsection (2)(g) must secure that the grounds on which a reservoir manager
may appeal against a decision of the Department not to give a completion certificate include that—

(a) the decision was based on an error of fact,

(b) the decision was wrong in law,

(c) the decision was unreasonable.

(6) Provision pursuant to subsection (2)(b) or (g) may include provision about—
(a) the determining by or under the regulations of a fee and the charging of any fee so determined in
connection with an appeal,
(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
COsts).
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The effect of the proposed amendments is shown in colour below:

Stop notices: content and procedure

73—(1) Regulations made under section 72(1) must secure the results in subsection (2) in a case where a
stop notice is served.
(2) The results are that—
(a) the stop notice must include information as to the matters specified in subsection (3),

(b) the reservoir manager on whom the notice is served may appeal to the Water Appeals Commission
| for Nertherntreland-against the decision to serve it,

(c) where, after serving the stop notice, the Department is satisfied that the manager has taken the steps
specified in the notice, the Department must give a certificate to that effect (a “completion
certificate”),

(d) the stop notice ceases to have effect on the giving of a completion certificate,

(e) the reservoir manager on whom the stop notice is served may at any time apply for a completion
certificate,

(f) the Department must make a decision as to whether to give a completion certificate before the end
of the period of 14 days beginning with the day on which the application for the certificate is made,

(g) the reservoir manager on whom the stop notice is served may appeal to the Water Appeals
| Commission ferNertherntreland-against a decision not to give a completion certificate,

(h) a stop notice in respect of which an appeal referred to in paragraph (b) or (g) is made continues to
have effect pending a decision being made in the appeal.
(3) The matters referred to in subsection (2)(a) are—
(a) the grounds for serving the stop notice,
(b) rights of appeal,
(c) the consequences of non-compliance with the stop notice.

(4) Provision pursuant to subsection (2)(b) must—

v 3 : and secure that the grounds on
which a reservoir manager may appeal agalnst a de0151on of the Department to serve a stop notice include
that—

(a) the decision was based on an error of fact,

(b) the decision was wrong in law,

(c) the decision was unreasonable,

(d) any step specified in the notice is unreasonable

(b) secure that the Commission may confirm. quash or vary the decision.
(5) Provision pursuant to subsection (2)(g) must—

(a)-secure that the grounds on which a reservoir manager may appeal against a decision of the
Department not to give a completion certificate include that—

(a) the decision was based on an error of fact,

(b) the decision was wrong in law,

(c) the decision was unreasonable

(b) secure that the Commission may confirm or quash the decision.
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DARD re. Fixed amendment clause 74

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD
Committee

Appeal against Department’s decision in a review under section 74

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 74, page 47, line 17

Leave out ‘for Northern Ireland’

Clause 74, page 47, line 18

Leave out ‘and provide for the powers of the Commission in an appeal’

Clause 74, page 47, line 21

At end insert—

‘(d) must secure that the Commission may confirm, quash or vary the decision’
Clause 74, page 47, line 22

Leave out subsection (2)
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Clause 74

The wording of this clause in the Bill as introduced to the Assembly is:

Stop notices: compensation

74.—(1) Provision under section 72(1)—

(a) must include provision for the Department to compensate the reservoir manager for loss suffered as
the result of the serving of the stop notice,

(b) may provide for compensation only—
(1) in cases specified by the regulations,
(ii) in relation to descriptions of loss so specitied,

(c) must secure that the reservoir manager on whom the stop notice is served may appeal to the Water
Appeals Commission for Northern Ireland against the following and provide for the powers of the
Commission in an appeal—

(i) a decision of the Department not to award compensation,
(ii) a decision of the Department as to the amount of the compensation.

(2) Provision under that section may include provision as to—

(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
COsts).

The effect of the proposed amendments is shown in colour below:

Stop notices: compensation

74—(1) Provision under section 72(1)}—

(a) must include provision for the Department to compensate the reservoir manager for loss suffered as
the result of the serving of the stop notice,

(b) may provide for compensation only—
(1) in cases specified by the regulations,
(i) in relation to descriptions of loss so specified,

(c) must secure that the reservoir manager on whom the stop notice is served may appeal to the Water
Appeals Commission ferNerthernlreland-against the following and-provideforthe powers-of-the
: oo
(1) a decision of the Department not to award compensation,
(ii) a decision of the Department as to the amount of the compensation,
(d) must secure that the Commission may confirm, quash or vary the decision.
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DARD re. Fixed amendment clause 77

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD
| Committee

Appeal against Department’s decision in a review under section 77

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 77, page 49, line 15

Leave out ‘for Northern Ireland’

Clause 77, page 49, line 16

Leave out ‘and the powers of the Commission in an appeal’

Clause 77, page 49, line 21

At end insert—

‘(ja) for the Commission to have power to confirm or quash the decision,’
Clause 77, page 50, line 10

Leave out subsection (2)

Clause 77

The wording of this clause in the Bill as introduced to the Assembly is:

Regulations as to enforcement undertakings: further provision

77—1) Regulations under section 76(1) may in particular include provision—
(a) as to the procedure for entering into an undertaking,
(b) as to the terms and conditions of an undertaking,
(c) as to the publication by the Department of an undertaking,
(d) as to the variation of an undertaking,

(e) as to the circumstances in which a reservoir manager may be regarded as having complied with an
undertaking,

(®) as to the monitoring by the Department of compliance with an undertaking,

731



Report on the Reservoirs Bill

(g) as to the certification by the Department that an undertaking has been complied with,

(h) allowing an application for a review by the Department against refusal by it to give such
certification,

(i) as to a right of appeal to the Water Appeals Commission for Northern Ireland against a decision in a
review and the powers of the Commission in an appeal,

(j) for the grounds of any such appeal to include that—

(i) the decision was based on an error of fact,
(ii) the decision was wrong in law,
(iii) the decision was unreasonable,

(k) conferring powers of entry on any person duly authorised in writing by the Department in
connection with its functions under the regulations,

(I) in a case where a reservoir manager has given inaccurate, misleading or incomplete information in
relation to the undertaking, for the manager to be regarded as not having complied with it,

(m)in a case where a reservoir manager has complied partly but not fully with an undertaking, for the
part-compliance to be taken into account in the imposition on the manager of any criminal or other
sanction,

(n) extending any period within which criminal proceedings may be instituted against a reservoir
manager in respect of the offence in the event of breach of an undertaking or any part of it,

(0) as to the creation of offences,
(p) for any offence created to be triable only summarily,
(q) for any offence created—

(1) which is committed in relation to a controlled reservoir which is, at the time the offence is
committed, a high-risk reservoir to be punishable on conviction by a fine not exceeding level 5
on the standard scale,

(i1) which is committed in relation to any other controlled reservoir to be punishable on conviction
by a fine not exceeding level 4 on the standard scale,

(r) for any defences to a charge in proceedings for such an offence to include in particular a defence for
the person to show both—

(i) that the failure to comply with the requirement concerned was as a result of either an accident
which could not reasonably have been foreseen or natural cause or force majeure which was
exceptional and could not reasonably have been foreseen, and

(ii) that the person took all practicable steps to prevent an uncontrolled release of water from the
reservoir, took all practicable steps as soon as was reasonably practicable to rectify the failure
and provided particulars of the failure to the Department as soon as practicable after the failure
arose.

(2) Provision as to a right of appeal referred to in paragraph (i) of subsection (1) may include provision
about—

(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
costs).

The effect of the proposed amendments is shown in colour below:

Regulations as to enforcement undertakings: further provision

77—(1) Regulations under section 76(1) may in particular include provision—
(a) as to the procedure for entering into an undertaking,
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(b) as to the terms and conditions of an undertaking,
(c) as to the publication by the Department of an undertaking,
(d) as to the variation of an undertaking,

(e) as to the circumstances in which a reservoir manager may be regarded as having complied with an
undertaking,

(f) as to the monitoring by the Department of compliance with an undertaking,
(g) as to the certification by the Department that an undertaking has been complied with,

(h) allowing an application for a review by the Department against refusal by it to give such
certification,

(i) as to a right of appeal to the Water Appeals Commission for NerthernIreland-against a decision in a
review-and-the-powers-of the-Commission-tn-an-appeal,
(j) for the grounds of any such appeal to include that—
(i) the decision was based on an error of fact,
(i) the decision was wrong in law,
(iii) the decision was unreasonable,
(ja)for the Commission to have power to confirm or quash the decision,

(k) conferring powers of entry on any person duly authorised in writing by the Department in
connection with its functions under the regulations,

(1) in a case where a reservoir manager has given inaccurate, misleading or incomplete information in
relation to the undertaking, for the manager to be regarded as not having complied with it,

(m)in a case where a reservoir manager has complied partly but not fully with an undertaking, for the
part-compliance to be taken into account in the imposition on the manager of any criminal or other
sanction,

(n) extending any period within which criminal proceedings may be instituted against a reservoir
manager in respect of the offence in the event of breach of an undertaking or any part of it,

(0) as to the creation of offences,
(p) for any offence created to be triable only summarily,
(q) for any offence created—

(1) which is committed in relation to a controlled reservoir which is, at the time the offence is
committed, a high-risk reservoir to be punishable on conviction by a fine not exceeding level 5
on the standard scale,

(i1) which is committed in relation to any other controlled reservoir to be punishable on conviction
by a fine not exceeding level 4 on the standard scale,

(r) for any defences to a charge in proceedings for such an offence to include in particular a defence for
the person to show both—

(i) that the failure to comply with the requirement concerned was as a result of either an accident
which could not reasonably have been foreseen or natural cause or force majeure which was
exceptional and could not reasonably have been foreseen, and

(ii) that the person took all practicable steps to prevent an uncontrolled release of water from the
reservoir, took all practicable steps as soon as was reasonably practicable to rectify the failure
and provided particulars of the failure to the Department as soon as practicable after the failure

arose.
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DARD re. Fixed amendment clause 79

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

Appeal against Department’s decision in a review under section 79

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 79, page 51, line 16
Leave out ‘for Northern Ireland’
Clause 79, page 52, line 4
After ‘must’ insert ‘—
(a)’
Clause 79, page 52, line 9
At end insert—
‘(b) secure that the Commission may confirm or quash the decision’
Clause 79, page 52, line 10

Leave out subsection (7)
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Clause 79

The wording of this clause in the Bill as introduced to the Assembly is:

Fixed monetary penalties: procedure etc.
79—1) Regulations made under section 78(1) must secure the results mentioned in subsection (2).

(2) The results are that—

(a) where the Department proposes to impose a fixed monetary penalty on a reservoir manager, it must
serve on the manager a notice of what is proposed (a “notice of intent”) which complies with
subsection (3),

(b) the notice of intent must also offer the manager the opportunity to discharge the manager’s liability
for the fixed monetary penalty by payment of a specified sum (which must be less than or equal to
the amount of the penalty),

(c) if the manager does not so discharge liability—

(i) the manager may make written representations and objections to the Department in relation to
the proposed imposition of the fixed monetary penalty,

(i) the Department must at the end of the period for making representations and objections decide
whether to impose the fixed monetary penalty,

(d) where the Department decides to impose the fixed monetary penalty, the notice imposing it (“the
final notice”) must be served on the reservoir manager and comply with subsection (5),

(e) the reservoir manager on whom a fixed monetary penalty is imposed may appeal to the Water
Appeals Commission for Northern Ireland against the decision to impose it.
(3) To comply with this subsection, the notice of intent must include information as to—
(a) the grounds for the proposal to impose the fixed monetary penalty,
(b) how payment to discharge the liability for a fixed monetary penalty may be made,
(c) the effect of payment of the specified sum,
(d) the right to make written representations and objections,
(e) the circumstances in which the Department may not impose the fixed monetary penalty,

(f) the period within which liability for the fixed monetary penalty may be discharged, which must not
exceed the period of 28 days beginning with the day on which the notice of intent was served,

(g) the period within which representations and objections may be made, which must not exceed that
period of 28 days.
(4) Provision to secure the result referred to in subsection (2)(c)(ii)—

(a) must secure that the Department may not decide to impose a fixed monetary penalty on a reservoir
manager where it is satisfied that the manager would not, by reason of any defence, be liable to be
convicted of the offence in relation to which it was imposed,

(b) may include provision for other circumstances in which the Department may not decide to impose a
fixed monetary penalty.
(5) To comply with this subsection, the final notice must include information as to—
(a) the grounds for imposing the penalty,
(b) how payment may be made,
(c) the period within which payment must be made,
(d) any early payment discounts or late payment penalties,

(e) rights of appeal, including the grounds of appeal, the procedure for making an appeal and the period
within which an appeal may be made,
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(f) the consequences of non-payment.
(6) Provision to secure the result in subsection (2)(e) must secure that the grounds on which a reservoir
manager may appeal against a decision of the Department include that—
(a) the decision was based on an error of fact,
(b) the decision was wrong in law,
(c) the decision was unreasonable.
(7) Provision to secure the result in that subsection must include provision as to the powers of the
Commission in an appeal and may include provision as to—

(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,
(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
COsts).
(8) Regulations under section 78(1) may provide that, where a fixed monetary penalty remains unpaid after
the expiry of the period for payment of the penalty, it is recoverable as if it were payable under a court
order.
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The effect of the proposed amendments is shown in colour below:

Fixed monetary penalties: procedure etc.
79.—(1) Regulations made under section 78(1) must secure the results mentioned in subsection (2).

(2) The results are that—

(a) where the Department proposes to impose a fixed monetary penalty on a reservoir manager, it must
serve on the manager a notice of what is proposed (a “notice of intent”) which complies with
subsection (3),

(b) the notice of intent must also offer the manager the opportunity to discharge the manager’s liability
for the fixed monetary penalty by payment of a specified sum (which must be less than or equal to
the amount of the penalty),

(c) if the manager does not so discharge liability—

(1) the manager may make written representations and objections to the Department in relation to
the proposed imposition of the fixed monetary penalty,

(ii) the Department must at the end of the period for making representations and objections decide
whether to impose the fixed monetary penalty,

(d) where the Department decides to impose the fixed monetary penalty, the notice imposing it (“the
final notice™) must be served on the reservoir manager and comply with subsection (5),

(e) the reservoir manager on whom a fixed monetary penalty is imposed may appeal to the Water

| Appeals Commission ferNertherntreland-against the decision to impose it.
(3) To comply with this subsection, the notice of intent must include information as to—

(a) the grounds for the proposal to impose the fixed monetary penalty,

(b) how payment to discharge the liability for a fixed monetary penalty may be made,

(c) the effect of payment of the specified sum,

(d) the right to make written representations and objections,

(e) the circumstances in which the Department may not impose the fixed monetary penalty,

(f) the period within which liability for the fixed monetary penalty may be discharged, which must not
exceed the period of 28 days beginning with the day on which the notice of intent was served,

(g) the period within which representations and objections may be made, which must not exceed that
period of 28 days.
(4) Provision to secure the result referred to in subsection (2)(c)(ii}—

(a) must secure that the Department may not decide to impose a fixed monetary penalty on a reservoir
manager where it is satisfied that the manager would not, by reason of any defence, be liable to be
convicted of the offence in relation to which it was imposed,

(b) may include provision for other circumstances in which the Department may not decide to impose a

fixed monetary penalty.
(5) To comply with this subsection, the final notice must include information as to—

(a) the grounds for imposing the penalty,

(b) how payment may be made,

(c) the period within which payment must be made,

(d) any early payment discounts or late payment penalties,

(e) rights of appeal, including the grounds of appeal, the procedure for making an appeal and the period
within which an appeal may be made,

(f) the consequences of non-payment.

| (6) Provision to secure the result in subsection (2)(e) must—
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| (a) secure that the grounds on which a reservoir manager may appeal against a decision of the
Department include that—

(a) the decision was based on an error of fact,

(b) the decision was wrong in law,

(c) the decision was unreasonable,

(b) secure that the Commission may confirm or quash the decision.

(78) Regulations under section 78(1) may provide that, where a fixed monetary penalty remains unpaid

after the expiry of the period for payment of the penalty, it is recoverable as if it were payable under a court
order.
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DARD re. Fixed amendment clause 82

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

Appeal against Department’s decision in a review under section 82

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 82, page 53, line 38
Leave out ‘for Northern Ireland’
Clause 82, page 54, line 31
After ‘must’ insert ‘—

(a)’
Clause 82, page 54, line 37
At end insert—

‘(b) secure that the Commission may confirm or quash the decision’
Clause 82, page 54, line 38

Leave out subsection (8)
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Clause 82

The wording of this clause in the Bill as introduced to the Assembly is:

Variable monetary penalties: procedure etc.
82.—1) Regulations made under section 81(1) must secure the results mentioned in subsection (2).

(2) The results are that—

(a) where the Department proposes to impose a variable monetary penalty on a reservoir manager, it
must serve on the manager a notice of what is proposed (a “notice of intent”) which complies with
subsection (3),

(b) the reservoir manager may make written representations and objections to the Department in
relation to the proposed imposition,

(c) after the end of the period for making such representations and objections, the Department must
decide whether to impose the variable monetary penalty (with or without modifications),

(d) where the Department decides to impose a variable monetary penalty, the notice (the “final notice™)
must be served on the reservoir manager and comply with subsection (6),

(e) the reservoir manager on whom a variable monetary penalty is imposed may appeal to the Water
Appeals Commission for Northern Ireland against the decision to impose it.
(3) To comply with this subsection, the notice of intent must include information as to—
(a) the grounds for the proposal to impose the variable monetary penalty,
(b) the right to make representations and objections,
(c) the circumstances in which the Department may not impose the variable monetary penalty,
(d) the period within which representations and objections may be made, which must not exceed the
period of 28 days beginning with the day on which the notice of intent was served.
(4) Provision to secure the result in subsection (2)(c)—

(a) must secure that the Department may not decide to impose a variable monetary penalty on a
reservoir manager where it is satisfied that the manager would not, by reason of any defence, be
liable to be convicted of the offence in relation to which it was imposed,

(b) may include provision for other circumstances in which the Department may not decide to impose a
variable monetary penalty.
(5) Provision to secure the result in subsection (2)(c) must also include provision for—

(a) the reservoir manager on whom the notice of intent is served to be able to offer a written
undertaking as to action to be taken by the manager (including the payment of a sum of money) to
benefit any person affected by the offence,

(b) the Department to be able to accept or reject such an undertaking,
(c) the Department to take any undertaking so accepted into account in its decision.

(6) To comply with this subsection, the final notice must include information as to—
(a) the grounds for imposing the variable monetary penalty,
(b) how payment may be made,
(c) the period within which payment must be made,
(d) any early payment discounts or late payment penalties,

(e) rights of appeal, including the grounds of appeal, the procedure for making an appeal and the period
within which an appeal may be made,

(f) the consequences of non-payment.
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(7) Provision to secure the result in subsection (2)(e) must secure that the grounds on which a reservoir
manager may appeal against a decision of the Department include that—

(a) the decision was based on an error of fact,
(b) the decision was wrong in law,
(¢) the amount of the variable monetary penalty was unreasonable,
(d) the decision was unreasonable for any other reason.
(8) Provision to secure the result in that subsection must include provision as to the powers of the
Commission in an appeal and may include provision as to—

(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
costs).
(9) Regulations under section 81(1) may provide that, where a variable monetary penalty remains unpaid

after the expiry of the period for payment of the penalty, it is recoverable as if it were payable under a court
order.
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The effect of the proposed amendments is shown in colour below:

Variable monetary penalties: procedure etc.
82.—(1) Regulations made under section 81(1) must secure the results mentioned in subsection (2).

(2) The results are that—

(a) where the Department proposes to impose a variable monetary penalty on a reservoir manager, it
must serve on the manager a notice of what is proposed (a “notice of intent”) which complies with
subsection (3),

(b) the reservoir manager may make written representations and objections to the Department in
relation to the proposed imposition,

(c) after the end of the period for making such representations and objections, the Department must
decide whether to impose the variable monetary penalty (with or without modifications),

(d) where the Department decides to impose a variable monetary penalty, the notice (the “final notice”)
must be served on the reservoir manager and comply with subsection (6),

(e) the reservoir manager on whom a variable monetary penalty is imposed may appeal to the Water
| Appeals Commission ferNerthernltreland-against the decision to impose it.
(3) To comply with this subsection, the notice of intent must include information as to—
(a) the grounds for the proposal to impose the variable monetary penalty,
(b) the right to make representations and objections,
(c) the circumstances in which the Department may not impose the variable monetary penalty,
(d) the period within which representations and objections may be made, which must not exceed the
period of 28 days beginning with the day on which the notice of intent was served.
(4) Provision to secure the result in subsection (2)(c)—

(a) must secure that the Department may not decide to impose a variable monetary penalty on a
reservoir manager where it is satisfied that the manager would not, by reason of any defence, be
liable to be convicted of the offence in relation to which it was imposed,

(b) may include provision for other circumstances in which the Department may not decide to impose a
variable monetary penalty.
(5) Provision to secure the result in subsection (2)(c) must also include provision for—

(a) the reservoir manager on whom the notice of intent is served to be able to offer a written
undertaking as to action to be taken by the manager (including the payment of a sum of money) to
benefit any person affected by the offence,

(b) the Department to be able to accept or reject such an undertaking,
(c) the Department to take any undertaking so accepted into account in its decision.

(6) To comply with this subsection, the final notice must include information as to—
(a) the grounds for imposing the variable monetary penalty,
(b) how payment may be made,
(c) the period within which payment must be made,
(d) any early payment discounts or late payment penalties,
(e) rights of appeal, including the grounds of appeal, the procedure for making an appeal and the period
within which an appeal may be made,
(f) the consequences of non-payment.
(7) Provision to secure the result in subsection (2)(e) must —
(a) secure that the grounds on which a reservoir manager may appeal against a decision of the
Department include that—
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(a) the decision was based on an error of fact,

(b) the decision was wrong in law,

(c¢) the amount of the variable monetary penalty was unreasonable,
(d) the decision was unreasonable for any other reason,

(b) secure that the Commission may confirm or quash the decision.

(89) Regulations under section 81(1) may provide that, where a variable monetary penalty remains
unpaid after the expiry of the period for payment of the penalty, it is recoverable as if it were payable under
a court order.
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DARD re. Fixed amendment clause 84

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

Appeal against Department’s decision in a review under section 84

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 84, page 55, line 36
Leave out ‘for Northern Ireland’
Clause 84, page 56, line 4
After ‘must’ insert ‘—
(a)’
Clause 84, page 56, line 10
At end insert—
‘(b) secure that the Commission may confirm or quash the decision’
Clause 84, page 56, line 11

Leave out subsection (6)
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Clause 84

The wording of this clause in the Bill as introduced to the Assembly is:

Undertaking referred to in section 82(5): enforcement

84.—(1) Regulations under section 81(1) may include provision for a reservoir manager to pay a
monetary penalty (a “non-compliance penalty”) to the Department if the manager fails to comply with an
undertaking referred to in section 82(5).

(2) The regulations—

(a) may specity the amount of the non-compliance penalty and provide for the amount to be—
(1) determined by the Department or determined in any other way,
(i) calculated by reference to criteria specified in the regulations, but
(b) may not specify an amount which exceeds, or make provision under which the amount may be
calculated or determined so as to exceed, the maximum fine for which a person convicted of the
offence may be made liable on summary conviction.
(3) Provision pursuant to subsection (1) must secure that—

(a) the non-compliance penalty is imposed by notice complying with subsection (4), served by the
Department on the reservoir manager,

(b) the reservoir manager on whom it is imposed may appeal to the Water Appeals Commission for
Northern Ireland against the notice.
(4) To comply with this subsection, the notice must include information as to—
(a) the amount of the penalty,
(b) how the amount is determined or calculated,
(c) the undertaking that has not been complied with,
(d) how payment of the penalty may be made,

(e) the right of appeal, including the grounds of appeal, the procedure for making an appeal and the
period within which an appeal may be made,

(f) the consequences of non-payment.
(5) Provision conferring a right of appeal must secure that the grounds on which a reservoir manager may
appeal against a notice referred to in subsection (3)(a) include the following—
(a) that the decision to give the notice was based on an error of fact,
(b) that the decision was wrong in law,
(c) that the decision was unreasonable (including that the amount was unreasonable).
(6) Regulations made under section 81(1) must include provision as to the powers of the Commission in
an appeal and may include provision as to—

(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
costs).
(7) Regulations under section 81(1) may provide that, where a reservoir manager on whom a non-

compliance penalty is imposed does not pay the penalty, the penalty is recoverable as if it were payable
under a court order.
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The effect of the proposed amendments is shown in colour below:

Undertaking referred to in section 82(5): enforcement

84.—(1) Regulations under section 81(1) may include provision for a reservoir manager to pay a
monetary penalty (a “non-compliance penalty”) to the Department if the manager fails to comply with an
undertaking referred to in section 82(5).

(2) The regulations—

(a) may specify the amount of the non-compliance penalty and provide for the amount to be—
(i) determined by the Department or determined in any other way,
(i) calculated by reference to criteria specified in the regulations, but
(b) may not specify an amount which exceeds, or make provision under which the amount may be
calculated or determined so as to exceed, the maximum fine for which a person convicted of the
offence may be made liable on summary conviction.
(3) Provision pursuant to subsection (1) must secure that—

(a) the non-compliance penalty is imposed by notice complying with subsection (4), served by the
Department on the reservoir manager,

(b) the reservoir manager on whom it is imposed may appeal to the Water Appeals Commission fer
Nertherntreland-against the notice.
(4) To comply with this subsection, the notice must include information as to—
(a) the amount of the penalty,
(b) how the amount is determined or calculated,
(c) the undertaking that has not been complied with,
(d) how payment of the penalty may be made,

(e) the right of appeal, including the grounds of appeal, the procedure for making an appeal and the
period within which an appeal may be made,

(f) the consequences of non-payment.

(5) Provision conferring a right of appeal must—
(a) secure that the grounds on which a reservoir manager may appeal against a notice referred to in

subsection (3)(a) include the following—

(a) that the decision to give the notice was based on an error of fact,

(b) that the decision was wrong in law,

(c) that the decision was unreasonable (including that the amount was unreasonable),

(b) secure that the Commission may confirm or quash the decision.

(67) Regulations under section 81(1) may provide that, where a reservoir manager on whom a non-
compliance penalty is imposed does not pay the penalty, the penalty is recoverable as if it were payable
under a court order.
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DARD re. Fixed amendment clause 86

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

Appeal against Department’s decision in a review under section 86

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments
Clause 86, page 57, line 4

After ‘must’ insert ‘—
(a)
Clause 86, page 57, line 5
Leave out ‘for Northern Ireland’
Clause 86, page 57, line 6
Leave out ‘and provide for the powers of the Commission in an appeal’
Clause 86, page 57, line 9
At end insert—

‘(b) secure that the Commission may confirm, quash or vary the decision’

Clause 86, page 57, line 10

Leave out subsection (4)
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Clause 86

The wording of this clause in the Bill as introduced to the Assembly is:

Recovery by the Department of certain costs

86.—(1) Regulations under section 72(1), 76(1) or 81(1) may include provision for the Department, by
notice served on a reservoir manager on whom a stop notice is served, from whom an enforcement
undertaking is accepted or on whom a variable monetary penalty is imposed, to require the reservoir
manager to pay the amount of any costs reasonably incurred by the Department in relation to (and up to the
time of) the service of the notice, acceptance of the undertaking or imposition of the penalty.

(2) In subsection (1), the reference to “costs” includes in particular—

(a) investigation costs,
(b) administration costs,
(c) costs of obtaining expert advice, including legal advice.

(3) Provision pursuant to subsection (1) must secure that the reservoir manager required to pay the costs
may appeal to the Water Appeals Commission for Northern Ireland against the following and provide for
the powers of the Commission in an appeal—

(a) the Department’s decision to impose the requirement to pay costs,
(b) the Department’s decision as to the amount of the costs.

(4) Provision pursuant to that subsection may include provision as to—
(a) the determining by or under the regulations of a fee, and the charging of any fee so determined, in
connection with an appeal,
(b) the awarding of costs of the parties to an appeal (including provision in relation to the amount of
costs).
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The effect of the proposed amendments is shown in colour below:

Recovery by the Department of certain costs

86.—(1) Regulations under section 72(1), 76(1) or 81(1) may include provision for the Department, by
notice served on a reservoir manager on whom a stop notice is served, from whom an enforcement
undertaking is accepted or on whom a variable monetary penalty is imposed, to require the reservoir
manager to pay the amount of any costs reasonably incurred by the Department in relation to (and up to the
time of) the service of the notice, acceptance of the undertaking or imposition of the penalty.

(2) In subsection (1), the reference to “costs” includes in particular—
(a) investigation costs,
(b) administration costs,

(c) costs of obtaining expert advice, including legal advice.
Tovision pursuant to subsection must —
3) Provision p bsection (1

(a) secure that the reservoir manager required to pay the costs may appeal to the Water Appeals
Commission ferNertherntreland-against the following and-prevideforthe powers-of the Commissioninan
appeal

(a) the Department’s decision to impose the requirement to pay costs,
(b) the Department’s decision as to the amount of the costs,

(b) secure that the Commission may confirm, quash or vary the decision.
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DARD re. Fixed amendment clause 92

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department.

Draft Amendments

Clause 92, page 60, line 38

Leave out from beginning to ‘of” and insert ‘If the Department considers it appropriate to do so it may, in
the circumstances mentioned in subsection (8A), by notice served on the reservoir manager require the
manager to pay the Department such amount of the following as is specified in the notice’

Clause 92, page 61, line 1

At beginning insert—

‘(8A) The circumstances are’
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Clause 92

The wording of this clause in the Bill as introduced to the Assembly is:

Compensation

92.—1) Subject to subsection (7), the Department must pay compensation in accordance with this
section where subsection (2) or (4) applies.

(2) This subsection applies where, in the exercise of a right to enter land conferred by section 88
(whether or not under a warrant under section 89) any of the following occurs—

(a) any land, other than land which is occupied by the reservoir manager, is damaged,
(b) the enjoyment of any land, other than land which is so occupied, is disturbed.

(3) Compensation under subsection (1) in respect of the damage or disturbance, where subsection (2)

applies, is to be paid to—
(a) a person with an interest in the land,
(b) a person whose enjoyment of the land is disturbed.

(4) This subsection applies where in the exercise of a right to enter land conferred by section 88 (whether
or not under a warrant under section 89), land occupied by the reservoir manager is damaged and the
reservoir manager is not disqualified from claiming compensation.

(5) The reservoir manager of a controlled reservoir is disqualified from claiming compensation under
subsection (1) in either of the following circumstances—

(a) the exercise of the right was for the purposes of section 69,
(b) the exercise of the right was for the purpose of taking measures under section 71 and the reservoir
manager had not taken all practicable steps to prevent an escape of water from the reservoir.

(6) Compensation under subsection (1) in respect of the damage, where subsection (4) applies, is to be
paid to the reservoir manager.

(7) The Department may agree to secure the reinstatement or partial reinstatement of the land instead of
payment of compensation under subsection (1), or a combination of such reinstatement and compensation;
and subject to subsection (9) any such agreement reached with a person referred to in subsection (2), or the
reservoir manager, is binding on the parties to it.

(8) The reservoir manager must pay the Department the amount of—
(a) any compensation payable under this section,
(b) any costs reasonably incurred by the Department in relation to such compensation or an agreement

under subsection (7),

where the damage or disturbance concerned occurred in the exercise of a right to enter land in either of the circumstances
referred to in paragraph (a) or (b) of subsection (5).

(9) Any dispute as to a right of compensation under this section, the amount of any such compensation or

costs incurred by the Department in relation to such compensation, or costs incurred by it in relation to an
agreement under subsection (7), is to be determined by the Lands Tribunal.
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The effect of the proposed amendments is shown in colour below:

Compensation

92.—(1) Subject to subsection (7), the Department must pay compensation in accordance with this
section where subsection (2) or (4) applies.

(2) This subsection applies where, in the exercise of a right to enter land conferred by section 88
(whether or not under a warrant under section 89) any of the following occurs—
(a) any land, other than land which is occupied by the reservoir manager, is damaged,
(b) the enjoyment of any land, other than land which is so occupied, is disturbed.
(3) Compensation under subsection (1) in respect of the damage or disturbance, where subsection (2)
applies, is to be paid to—
(a) a person with an interest in the land,
(b) a person whose enjoyment of the land is disturbed.
(4) This subsection applies where in the exercise of a right to enter land conferred by section 88 (whether

or not under a warrant under section 89), land occupied by the reservoir manager is damaged and the
reservoir manager is not disqualified from claiming compensation.

(5) The reservoir manager of a controlled reservoir is disqualified from claiming compensation under
subsection (1) in either of the following circumstances—

(a) the exercise of the right was for the purposes of section 69,

(b) the exercise of the right was for the purpose of taking measures under section 71 and the reservoir
manager had not taken all practicable steps to prevent an escape of water from the reservoir.

(6) Compensation under subsection (1) in respect of the damage, where subsection (4) applies, is to be
paid to the reservoir manager.

(7) The Department may agree to secure the reinstatement or partial reinstatement of the land instead of
payment of compensation under subsection (1), or a combination of such reinstatement and compensation;
and subject to subsection (9) any such agreement reached with a person referred to in subsection (2), or the
reservoir manager, is binding on the parties to it.

(8) If the Department considers it appropriate to do so it may, in the circumstances mentioned in
subsection (8A), by notice served on the reservoir manager require the manager to pay the Department such
amount of the following as is specified in the noticeFhereservoirmanagermust-pay-the Departiment-the
SR —

(a) any compensation payable under this section,

(b) any costs reasonably incurred by the Department in relation to such compensation or an agreement
under subsection (7).;

(8A) The circumstances are where the damage or disturbance concerned occurred in the exercise of a right
to enter land in either of the circumstances referred to in paragraph (a) or (b) of subsection (5).

(9) Any dispute as to a right of compensation under this section, the amount of any such compensation or
costs incurred by the Department in relation to such compensation, or costs incurred by it in relation to an
agreement under subsection (7), is to be determined by the Lands Tribunal.
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DARD re. New clause 103A

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

The Department agreed it would amend a number of clauses to enable it to have discretion
on cost recovery to take account of comments made by the ARD Committee in respect of
cost recovery by the Department. These amendments necessitated inclusion of a right of
appeal. The WAC has consented to hear this appeal. The Reservoirs Bill should make
provision to confer the power on the Office of the First and deputy First Minister rather than
on the Department to make regulations in respect of appeals to the Water Appeals
Commission for Northern Ireland.

Draft Amendments
New clause

Before clause 104 insert—

‘Power of Water Appeals Commission to award costs in an appeal

103A—(1) The Water Appeals Commission may make an order as to the costs of the parties to an appeal
mentioned in subsection (2) and as to the parties by whom the costs are to be paid.

(2) The appeals are—
(a) an appeal under section 21 (risk designation),
(b) an appeal by virtue of regulations under section 53(1) (cost recovery in relation to flood plan),
(c) an appeal under section 71A (cost recovery under section 65, 67, 69 or 71),
(d) an appeal by virtue of regulations under section 72(1) ( in relation to stop notice),
(e) an appeal by virtue of regulations under section 76(1) (in relation to enforcement undertaking),
(f) an appeal by virtue of regulations under section 78(1) (imposition of fixed monetary penalty),
(g) an appeal by virtue of regulations under section 81(1) (in relation to variable monetary penalty).
(3) An order made under this section has effect as if it had been made by the High Court.
(4) Without prejudice to the generality of subsection (3), the Master (Taxing Office) has the same powers
and duties in relation to an order made under this section as the Master has in relation to an order made by
the High Court.

(5) Proceedings before the Commission are, for the purposes of the Litigants in Person (Costs and
Expenses) Act 1975, to be regarded as proceedings to which section 1(1) of that Act applies.

Orders as to costs: supplementary

103B.—(1) Subsection (2) applies where all of the following apply—
(a) for the purpose of an appeal referred to in section 103A(2)—

(i) the Water Appeals Commission is required, before a decision is reached, to give any person an
opportunity, or ask any person whether the person wishes, to appear before and be heard by it,

(i) arrangements are made for a hearing to be held,

(b) the hearing does not take place,

(c) if it had taken place, the Commission would have had power to make an order under section
103A(1) requiring any party to pay any costs of any other party.

(2) The power to make such an order may be exercised, in relation to costs incurred for the purposes of
the hearing, as if the hearing had taken place.
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Fees in relation to appeals.
103C. The Office of the First Minister and deputy First Minister may by regulations specify the fees to be
paid to the Water Appeals Commission in connection with appeals referred to in section 103A(2).’

This clause does not currently exist in the Bill as introduced to the
Assembly:

The effect of the proposed amendments is shown in colour below:
PART 8

PART 8

MISCELLANEOUS

Power of Water Appeals Commission to award costs in an appeal

103A.—(1) The Water Appeals Commission may make an order as to the costs of the parties to an appeal
mentioned in subsection (2) and as to the parties by whom the costs are to be paid.

(2) The appeals are—

(a) an appeal under section 21 (risk designation),

(b) an appeal by virtue of regulations under section 53(1) (cost recovery in relation to flood plan),

(c) an appeal under section 71A (cost recovery under section 65, 67, 69 or 71)

(d) an appeal by virtue of regulations under section 72(1) ( in relation to stop notice),

(e) an appeal by virtue of regulations under section 76(1) (in relation to enforcement undertaking)
(f) an appeal by virtue of regulations under section 78(1) (imposition of fixed monetary penalty),
(g) an appeal by virtue of regulations under section 81(1) (in relation to variable monetary penalty).

(3) An order made under this section has effect as if it had been made by the High Court.

(4) Without prejudice to the generality of subsection (3), the Master (Taxing Office) has the same powers
and duties in relation to an order made under this section as the Master has in relation to an order made by
the High Court.

(5) Proceedings before the Commission are, for the purposes of the Litigants in Person (Costs and

Expenses) Act 1975, to be regarded as proceedings to which section 1(1) of that Act applies.

Orders as to costs: supplementary

103B.—(1) Subsection (2) applies where all of the following apply—
(a) for the purpose of an appeal referred to in section 103A(2)—

i) the Water Appeals Commission is required, before a decision is reached, to give any person an
opportunity, or ask any person whether the person wishes, to appear before and be heard by it,
(ii) arrangements are made for a hearing to be held,
(b) the hearing does not take place,

(c) if'it had taken place, the Commission would have had power to make an order under section

103A(1) requiring any party to pay any costs of any other party.

(2) The power to make such an order may be exercised, in relation to costs incurred for the purposes of
the hearing, as if the hearing had taken place.
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Fees in relation to appeals.

103C. The Office of the First Minister and deputy First Minister may by regulations specify the fees
to be paid to the Water Appeals Commission in connection with appeals referred to in section

103A(2).

Time limit for certain summary offences under Act

104.—(1) The Department may by regulations provide that, notwithstanding anything in Article 19(1)(a)
of the Magistrates’ Courts (Northern Ireland) Order 1981, a magistrates’ court has jurisdiction to hear and
determine a complaint charging the commission of a specified offence if the complaint is made before the
end of the specified period.

(2) In subsection (1)—
(a) “specified offence” means an offence under this Act specified in the regulations,

(b) “the specified period”, in relation to a specified offence, means such period after the time when the
offence was committed or ceased to continue as is specified in the regulations in relation to the
offence or category of offences within which the specified offence falls; and different periods may
be specified as respects different offences or categories of offence.
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DARD re. Fixed amendment clause 118

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

Consequential amendment to clause 118, “Definitions”.

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Clause 118, page 70, line 39

At end insert—

173

the Water Appeals Commission” means the Water Appeals Commission for Northern Ireland,’

Clause 118

The wording of this clause in the Bill as introduced to the Assembly is:

Definitions

118.—(1) In this Act—
“the Department” means the Department of Agriculture and Rural Development,
“notice” means notice in writing,

“statutory provision” has the meaning given by section 1(f) of the Interpretation Act (Northern Ireland)
1954,

“the 1975 Act” means the Reservoirs Act 1975.

(2) The expressions listed in Schedule 2 are defined or otherwise explained for the purposes of this Act
by the provisions indicated in the Schedule.
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The effect of the proposed amendments is shown in colour below:

Definitions
118.—(1) In this Act—
“the Department” means the Department of Agriculture and Rural Development,
“notice” means notice in writing,

“statutory provision” has the meaning given by section 1(f) of the Interpretation Act (Northern Ireland)
1954,

‘the Water Appeals Commission” means the Water Appeals Commission for Northern Ireland,
“the 1975 Act” means the Reservoirs Act 1975.

(2) The expressions listed in Schedule 2 are defined or otherwise explained for the purposes of this Act
by the provisions indicated in the Schedule.
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DARD re. Pending Amendment Clause 120

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD

Committee

Amendments relating to the commencement Clause 120 to take account of comments
made by the ARD Committee that would allow for a “pause” in the commencement of

certain parts of the Reservoirs Bill. This has been further updated to reflect changes in
clauses relating to Cost Recovery and Appeals

Draft amendments

Clause 120, page 71, line 13, at end insert—

‘(2A) No order may be made under subsection (2) in respect of the following provisions unless a draft of the order has been
laid before, and approved by a resolution of, the Assembly—

(@
(b)

©
(d)

(©
®

(e

(h)
(O]

)
(k)

[ o
(m)
(n)
(0)
()
(@)
(1)
(s)

section 24(1), (2), (4) and (5),

in section 25—

(i) subsections (1) to (9),

(ii) subsection (10), for the purposes of sections 26 to 29 and 35,

sections 26 and 27,

in section 28—

(i) subsections (2) to (4),

(ii) subsection (5), in so far as it defines an “inspecting engineer” as an engineer duly commissioned under section
32 to supervise the taking of a measure referred to in section 32(1)(b),

sections 29(2) to (5),

in section 32—

(i) in subsection (1), paragraph (b),

(ii) subsection (3),

in section 33—

(i) subsections (2) and (3),

(ii) in subsection (4), paragraphs (c), (d) and (i),

(iii) in subsection (5), paragraph (b)

(iv) in subsection (6), paragraph (b),

sections 34 and 35,

in section 36(1)—

(i) paragraphs (a), (b), (c), (d),

(ii) paragraph (e) (in relation to the requirements of section 32(1)(b)),

(iii) paragraphs (H-and (g),

in section 36(2), paragraphs (a), (b), (d) and (e),

section 36(3), in relation to the following offences—

(i) an offence under section 36(1)(a), (b), (c) or (d),

(ii) an offence under section 36(1)(e) that is attributable to a failure to comply with the requirements of section
32(1)(b)

(iii) an offence under subsection (2)(a), (b), (d) and (e),

section 36 A(4),

section 37,

in section 63(1), paragraph (a),

sections 64 and 65, in so far as they concern the commissioning of a supervising engineer,

in section 66, paragraph (a),

sections 67 to 69,

section 70, in relation to an offence under section 36A (1)),

section 71A., as regards costs in relation to the commissioning of a supervising engineer under section 65 and costs

(ts)
(ut)
(v&)

(ww)

under section 67 or 69

sections 76 to 84,

section 85, in relation to the consultation required by sections 76(2), 78(2) and 81(2),
section 86, in relation to regulations under sections 76(1) and 81(1),

section 87,
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(xw) section 93, in so far as it defines a “relevant engineer” as a supervising engineer (including a nominated
representative of a supervising engineer under section 25(7)(a) who is acting as such in the event of the supervising
engineer being unavailable),

(yx) section 95, in relation to failure to comply with the requirements of section 93 as respects a relevant engineer who
is a supervising engineer (including a nominated representative of a supervising engineer under section 25(7)(a)
who is acting as such in the event of the supervising engineer being unavailable),

((z) __sections 103A, 103B and 103C, in relation to—

(1) an appeal under section 71A as regards costs in relation to the commissioning of a supervising engineer under
section 65 and costs under section 67 or 69
ii) an appeal by virtue of regulations under section 76(1), 78(1) or 81(1

(zay ) section 105.”
Clause 120

The wording of this clause in the Bill as introduced to the Assembly is:

Commencement
120.—(1) The following provisions of this Act come into operation on Royal Assent—
(a) sections 1, 2, 5, 6, 39, 88 to 92, 116, 118 and Schedule 2,
(b) this section,
(c) section 121.

(2) The other provisions of this Act come into operation on such day or days as the Department may by
order appoint.

(3) An order under subsection (2) may contain such transitional, transitory or saving provision as the
Department considers necessary or expedient in connection with the coming into operation of any provision
of this Act.

The effect of the proposed amendments is shown in colour below:

Commencement

120.—(1) The following provisions of this Act come into operation on Royal Assent—
(a) sections 1, 2, 5, 6, 39, 88 to 92, 116, 118 and Schedule 2,
(b) this section,
(c) section 121.
(2) The other provisions of this Act come into operation on such day or days as the Department may by order appoint.
(2A) No order may be made under subsection (2) in respect of the following provisions unless a draft of the
order has been laid before, and approved by a resolution of, the Assembly—
(a) section 24(1), (2), (4) and (5)
(b) in section 25—
(i) subsections (1) to (9),
(i1) subsection (10), for the purposes of sections 26 to 29 and 35
(¢)  sections 26 and 27
(d) in section 28—
(i) subsections (2) to (4)
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(i) subsection (5), in so far as it defines an “inspecting engineer” as an engineer duly commissioned
under section 32 to supervise the taking of a measure referred to in section 32(1)(b),
(e) sections 29(2) to (5),
() in section 32—
(i)_in subsection (1), paragraph (b)
(ii) subsection (3),
(g) in section 33—
(1) subsections (2) and (3),
(i1) in subsection (4), paragraphs (c), (d) and (i),
(iii) in subsection (5), paragraph (b)
(iv) in subsection (6), paragraph (b)
(h) sections 34 and 35,
(i) in section 36(1)—
(i) paragraphs (a), (b), (c). (d),
(ii) paragraph (e) (in relation to the requirements of section 32(1)(b)),
iii) paragraphs
(j)___in section 36(2), paragraphs (a), (b), (d) and (e)
(k) section 36(3), in relation to the following offences—
(1) _an offence under section 36(1)(a), (b), (¢) or (d)
(i) an offence under section 36(1)(e) that is attributable to a failure to comply with the
requirements of section 32(1)(b)
(iii) an offence under subsection (2)(a), (b), (d) and (e).
(1) section 36 A,
m) section 37

(n) in section 63(1), paragraph (a),

(0) sections 64 and 63, in so far as they concern the commissioning of a supervising engineer,

(p) _in section 66, paragraph (a),

(q) _ sections 67 to 69,

(r) _ section 70, in relation to an offence under section 36A(1),

(s)  section 71A, as regards costs in relation to the commissioning of a supervising engineer under section 65 and costs
under section 67 or 69

(1) sections 76 to 84

(u) section 85, in relation to the consultation required by sections 76(2), 78(2) and 81(2),

(v)  section 86, in relation to regulations under sections 76(1) and 81(1),

(w) section 87,

(x) section 93, in so far as it defines a “relevant engineer” as a supervising engineer (including a
nominated representative of a supervising engineer under section 25(7)(a) who is acting as such in
the event of the supervising engineer being unavailable),

(x) _section 95, in relation to failure to comply with the requirements of section 93 as respects a relevant
engineer who is a supervising engineer (including a nominated representative of a supervising
engineer under section 25(7)(a) who is acting as such in the event of the supervising engineer being
unavailable),

(yz) sections 103A, 103B and 103C, in relation to—

(i) an appeal under section 71A as regards costs in relation to the commissioning of a supervising
engineer under section 65 and costs under section 67 or 69,
(i1) an appeal by virtue of regulations under section 76(1), 78(1) or 81(1),

(zay) section 105.

(3) An order under subsection (2) may contain such transitional, transitory or saving provision as the
Department considers necessary or expedient in connection with the coming into operation of any provision
of this Act.
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To take account of the proposed change to clause 120; the following consequential
amendments are necessary in clause 29:

Draft amendments
Clause 29, page 17, line 25

Leave out ‘subsection (2) applies instead of section 28(1)’ and insert “section 28(1) does not
apply’

Clause 29, page 17, line 35
At beginning insert ‘Where section 28(1) does not apply by virtue of subsection (1),
Clause 29, page 17, line 38

Leave out ‘subsection (4) applies instead of section 28(1)’ and insert ‘section 28(1) does not
apply’

Clause 29, page 18, line 4

At beginning insert ‘Where section 28(1) does not apply by virtue of subsection (3),

Clause 29

The wording of this clause in the Bill as introduced to the Assembly is:

Inspection timing: reservoir subject to pre-commencement inspection report

29.—(1) Subject to subsection (5) and section 30, subsection (2) applies instead of section 28(1) where—

(a) a high-risk or medium-risk reservoir is the subject of a pre-commencement inspection report (see
section 31(1)),

(b) the Department is satisfied that—

(i) the report contains a recommendation as to when (or by when) the next inspection of the
reservoir should take place,

(i1) the recommended next inspection would be due after the relevant date and within a period not
exceeding 10 years from the date of the inspection to which the report relates.
(2) The reservoir manager must secure that the reservoir is inspected by an inspecting engineer at the
time, after the relevant date, recommended in the report for the next inspection of the reservoir.
(3) Subject to subsection (5) and section 30, subsection (4) applies instead of section 28(1) where—
(a) a high-risk or medium-risk reservoir is the subject of a pre-commencement inspection report,
(b) the Department is satisfied that the report does not contain a recommendation as to when (or by
when) the next inspection of the reservoir should take place.

(4) The reservoir manager must secure that the reservoir is inspected by an inspecting engineer before the
end of the period of 10 years beginning with the date of the inspection which is the subject of the report.
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(5) Where the supervising engineer recommends by virtue of section 25(3) that the reservoir should be
inspected at a time which is earlier than is required by subsection (2) or (4), the inspection which is due by
virtue of that subsection is not required.

(6) In this section, and sections 31 and 33, “the relevant date” means the date on which the designation of
the controlled reservoir concerned as a high-risk or medium-risk reservoir takes effect.

The effect of the proposed amendments is shown in colour below:

Inspection timing: reservoir subject to pre-commencement inspection report

29—1) Subject to subsection (5) and section 30, subsection{2)-applies-instead-of seetion28(Hsection

28(1) does not apply where—

(a) a high-risk or medium-risk reservoir is the subject of a pre-commencement inspection report (see
section 31(1)),
(b) the Department is satisfied that—
(i) the report contains a recommendation as to when (or by when) the next inspection of the
reservoir should take place,
(i1) the recommended next inspection would be due after the relevant date and within a period not
exceeding 10 years from the date of the inspection to which the report relates.

‘ (2) Where section 28 (1) does not apply by virtue of subsection (1).Fhe-the reservoir manager must
secure that the reservoir is inspected by an inspecting engineer at the time, after the relevant date,
recommended in the report for the next inspection of the reservoir.

(3) Subject to subsection (5) and section 30, stbsection{4)-apphesinstead-of seetion28(1Hsection 28(1)
does not apply where—
(a) a high-risk or medium-risk reservoir is the subject of a pre-commencement inspection report,

(b) the Department is satisfied that the report does not contain a recommendation as to when (or by
when) the next inspection of the reservoir should take place.

‘ (4) Where section 28 (1) does not apply by virtue of subsection (3) tFhe reservoir manager must secure
that the reservoir is inspected by an inspecting engineer before the end of the period of 10 years beginning
with the date of the inspection which is the subject of the report.

(5) Where the supervising engineer recommends by virtue of section 25(3) that the reservoir should be
inspected at a time which is earlier than is required by subsection (2) or (4), the inspection which is due by
virtue of that subsection is not required.

(6) In this section, and sections 31 and 33, “the relevant date” means the date on which the designation of
the controlled reservoir concerned as a high-risk or medium-risk reservoir takes effect.
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DARD re. Fixed amendments to Schedules

Proposed amendments to the Reservoirs Bill for scrutiny by the
ARD Committee

Consequential amendment to Schedules 2 & 3

To take account of comments made by the Examiner of Statutory Rules that the Reservoirs
Bill should make provision to confer the power on the Office of the First and deputy First
Minister rather than on the Department to make regulations in respect of appeals to the Water
Appeals Commission for Northern Ireland.

Draft amendments

Schedule 2, page 74, line 9

At end insert—

‘the Water Appeals Commission section 118(1)’

Schedule 3, page 74, line 15
Leave out ‘for Northern Ireland’
Schedule 3, page 74, line 24
At end insert—
‘(aa) an appeal (made by virtue of regulations made under section 53(1) of that Act) against a decision
as to recovery of costs in relation to a flood plan,

(ab) an appeal (under section 71A of that Act) against a decision as to recovery of costs under section
65, 67,69 or 71 of that Act,’
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Schedule 2

The wording of this Schedule in the Bill as introduced to the Assembly

is:

SCHEDULE 2

INDEX OF DEFINED EXPRESSIONS

Expression

Interpretation provision

construction certificate
construction engineer
controlled reservoir
controlled reservoir being
abandoned

controlled reservoir being
subject to alteration
controlled reservoir being
constructed

controlled reservoir being
discontinued

controlled reservoir being
restored to use

controlled reservoirs register
the Department

enforcement undertaking
final certificate

fixed monetary penalty
flood plan

high-risk reservoir
inspecting engineer
inspection compliance
certificate

inspection report

interim inspection compliance
certificate

low-risk reservoir
medium-risk reservoir

other qualified engineer
panels of reservoir
engineers

periodic re-assessment of risk
designation
pre-commencement inspection
report

pre-commencement inspection
report certificate
pre-commencement safety
recommendation
preliminary certificate
relevant works

reservoir manager

risk designation

safety measure certificate
safety report

stop notice

supervising engineer

the 1975 Act
variable monetary penalty

section 45

section 40(3)

sections 1, 2 and 5

section 38(7)(d) (see also section 38(6))

section 38(7)(a) (see also section 38(4) to (6))
section 38(7)(a) (see also section 38(3))
section 38(7)(c) (see also section 38(5))
section 38(7)(b) (see also section 38(3))
section 9

section 118(1)
section 76(1) and (3)
section 46

section 78(1) and (3)
section 53

section 23

section 28(5)

section 34(5) and (7)

section 33(1)(b) and (4)
section 34(3) and (4)

section 23
section 23
sections 33(7) and 34(2)(a)
section 97

section 18

section 31(1)

section 33(2)(b) and (3)
section 32(1)(b) and (3)

section 44

section 39

section 6 (see also section 7)

section 17(2)

section 43(2) and (3)

section 42

section 72(1) and (3)

section 24(3) (see also section 25(7)(a) and (10) in
relation to nominated representative of supervising
engineer)

section 118(1)

section 81(1) and (3)
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The effect of the proposed amendments is shown in colour below:

SCHEDULE 2

INDEX OF DEFINED EXPRESSIONS

Expression

Interpretation provision

construction certificate
construction engineer
controlled reservoir
controlled reservoir being
abandoned

controlled reservoir being
subject to alteration
controlled reservoir being
constructed

controlled reservoir being
discontinued

controlled reservoir being
restored to use

controlled reservoirs register
the Department

enforcement undertaking
final certificate

fixed monetary penalty
flood plan

high-risk reservoir
inspecting engineer
inspection compliance
certificate

inspection report

interim inspection compliance
certificate

low-risk reservoir
medium-risk reservoir

other qualified engineer
panels of reservoir
engineers

periodic re-assessment of risk
designation
pre-commencement inspection
report

pre-commencement inspection
report certificate
pre-commencement safety
recommendation
preliminary certificate
relevant works

reservoir manager

risk designation

safety measure certificate
safety report

stop notice

supervising engineer

the 1975 Act
variable monetary penalty

the Water Appeals Commission

section 45

section 40(3)

sections 1, 2 and 5

section 38(7)(d) (see also section 38(6))

section 38(7)(a) (see also section 38(4) to (6))
section 38(7)(a) (see also section 38(3))
section 38(7)(c) (see also section 38(5))
section 38(7)(b) (see also section 38(3))
section 9

section 118(1)
section 76(1) and (3)
section 46

section 78(1) and (3)
section 53

section 23

section 28(5)

section 34(5) and (7)

section 33(1)(b) and (4)
section 34(3) and (4)

section 23
section 23
sections 33(7) and 34(2)(a)
section 97

section 18

section 31(1)

section 33(2)(b) and (3)
section 32(1)(b) and (3)

section 44

section 39

section 6 (see also section 7)

section 17(2)

section 43(2) and (3)

section 42

section 72(1) and (3)

section 24(3) (see also section 25(7)(a) and (10) in
relation to nominated representative of supervising
engineer)

section 118(1)

section 81(1) and (3)

section 118(1)
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Schedule 3

The wording of this Schedule in the Bill as introduced to the Assembly
is:

SCHEDULE 3

MINOR AND CONSEQUENTIAL AMENDMENTS

The Water and Sewerage Services (Northern Ireland) Order 2006 (NI 21)
1. The Water and Sewerage Services (Northern Ireland) Order 2006 is amended as follows.

2. In Article 293 (procedure of the Water Appeals Commission for Northern Ireland)—
(a) in paragraph (6), for “(9) or (10)” substitute “(9), (10) or (10A)”,
(b) after paragraph (10), insert—
“(10A) This paragraph applies to a decision by the Appeals Commission on an appeal falling
within any of the following sub-paragraphs—

(a) an appeal (under section 21 of the Reservoirs Act (Northern Ireland) 2014) against a
decision in a review of a risk designation of a controlled reservoir,

(b) an appeal (made by virtue of regulations under section 72(1) of that Act) against any of the
following—
(1) a decision to serve a stop notice,
(ii) a decision not to give a completion certificate,
(iii) a decision not to award compensation or as to the amount of compensation,
(iv) a decision as to recovery of costs in relation to the serving of the stop notice,
(c) an appeal (made by virtue of regulations under section 76(1) of that Act) against any of the
following—

(1) a decision in a review of refusal to give certification that an enforcement undertaking has
been complied with,

(i1) a decision as to recovery of costs in relation to the acceptance of the undertaking,

(d) an appeal (made by virtue of regulations under section 78(1) of that Act) against a decision
to impose a fixed monetary penalty,

(e) an appeal (made by virtue of regulations under section 81(1) of that Act) against any of the
following—
(i) a decision to impose a variable monetary penalty,
(ii) a decision as to recovery of costs in relation to the imposition of the penalty,

(f) an appeal (made by virtue of regulations under that section) against a notice imposing a
non-compliance penalty for failure to comply with an undertaking referred to in section
82(5) of that Act.”.

3. Article 297 (regulations by the Department for Regional Development as to safety of reservoirs) is
omitted.

4. In Article 300 (regulations), in paragraph (1)(b), the words “or 297” are omitted.
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The effect of the proposed amendments is shown in colour below:

SCHEDULE 3

MINOR AND CONSEQUENTIAL AMENDMENTS

The Water and Sewerage Services (Northern Ireland) Order 2006 (NI 21)
1. The Water and Sewerage Services (Northern Ireland) Order 2006 is amended as follows.

2. In Article 293 (procedure of the Water Appeals Commission-for Nertherntreland)—
(a) in paragraph (6), for “(9) or (10)” substitute “(9), (10) or (10A)”,
(b) after paragraph (10), insert—
“(10A) This paragraph applies to a decision by the Appeals Commission on an appeal falling
within any of the following sub-paragraphs—

(a) an appeal (under section 21 of the Reservoirs Act (Northern Ireland) 2014) against a
decision in a review of a risk designation of a controlled reservoir,
(aa) an appeal (made by virtue of regulations made under section 53(1) of that Act) against
a decision as to recovery of costs in relation to a flood plan

(ab) an appeal (under section 71A of that Act) against a decision as to recovery of costs
under section 65, 67, 69 or 71 of that Act,

(b) an appeal (made by virtue of regulations under section 72(1) of that Act) against any of the
following—

(i) a decision to serve a stop notice,
(i1) a decision not to give a completion certificate,

(iii) a decision not to award compensation or as to the amount of compensation,
(iv) a decision as to recovery of costs in relation to the serving of the stop notice,

(c) an appeal (made by virtue of regulations under section 76(1) of that Act) against any of the
following—

(i) a decision in a review of refusal to give certification that an enforcement undertaking has
been complied with,

(i1) a decision as to recovery of costs in relation to the acceptance of the undertaking,

(d) an appeal (made by virtue of regulations under section 78(1) of that Act) against a decision
to impose a fixed monetary penalty,

(e) an appeal (made by virtue of regulations under section 81(1) of that Act) against any of the
following—

(i) a decision to impose a variable monetary penalty,
(ii) a decision as to recovery of costs in relation to the imposition of the penalty,

(f) an appeal (made by virtue of regulations under that section) against a notice imposing a
non-compliance penalty for failure to comply with an undertaking referred to in section
82(5) of that Act.”.

3. Article 297 (regulations by the Department for Regional Development as to safety of reservoirs) is
omitted.

4. In Article 300 (regulations), in paragraph (1)(b), the words “or 297" are omitted.
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DARD re. Further amendments to Bill -
removal of risk

Further proposed amendments to Reservoirs Bill - to remove reference to risk.

The following clauses and schedules will be amended to remove the term ‘risk’ from
the Bill. Titles will also be updated as appropriate. This may address the
Committee’s concern regarding the possible stigma associated with the term ‘risk’.

‘risk designation’ is replaced by ‘reservoir designation’

‘High-risk’, ‘medium-risk’ and ‘low-risk’ are replaced by ‘high-consequence’ medium-
consequence, and ‘low-consequence’.

Clauses - 3, 8, 16, 17, 18, 19, 20, 21,23, 24, 25, 28, 29, 30, 31, 32, 33, 35, 36, 46,
49, 52, 53, 54, 55, 56, 77, 88, 91, 93, 95, and 107.

Schedule 1
Schedule 2

Schedule 3

The Committee has also expressed concern regarding a reservoir designation not
being changed when a reservoir manager has invested money and undertaken all
the works in the interests of safety as advised by the inspecting engineer. The
Department is proposing to address this concern by amending Clause 22 to provide
that the issues such as those in paragraphs (a) to (e) of 22(3), for example how the
reservoir is maintained, may be considered for both consequences and probability of
an uncontrolled release of water. This amendment will allow the Department to
consider these issues as well as the consequences, which will be based on detailed
reservoir inundation maps, until a suitable methodology exists to determine the
probability of reservoir failure. This opens up the potential for a reservoir designation
of high consequence to be changed to medium consequence in the circumstances
where a reservoir manager has completed all the works in the interests of safety and
these works have been certified by the inspecting engineer.

The amendment also provides for a new Clause 22A which will provide power by
regulations to amend the matters to be considered when giving a reservoir
designation, in particular, providing a methodology for assessing the probability of an
uncontrolled release of water. These regulations will also allow for the term risk to be
re-introduced into the Bill, if desired.

Consequential amendments are required to Clauses 3, and 117.
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DARD re. Amendment to Reservoir designation -
extract provisions tracked

Reservoirs Bill

Reservoir designation

Set of extract provisions tracked with proposed changes

With C33 - 06.06.14

PART 1

CONTROLLED RESERVOIRS, REGISTRATION AND RESERVOIR DESIGNATION

Controlled reservoirs

Matters to be taken into account under section 2(3)

3—(1) The matters the Department is required by section 2(3) to take into account
are—

(a) in so far as it is reasonably practicable to do so, as respects the section 1(a) or (b)
structure or area alone or, where water does or could flow between it and any
other section 1(a) or (b) structure or area, also any such other structure or area—

(1) the potential adverse consequences of an uncontrolled release of water from
the structure or area,

(ii) the probability of an uncontrolled release of water from the structure or area,
(b) such other matters as the Department may, by regulations, provide.

(2) For the purposes of subsection (1)(a)(i), potential adverse consequences include the
matters specified in paragraphs (a) and (b) of section 22(2) (for the purposes of reservoir
designation).

(3) The issues the Department may take into account in assessing under subsection
(1)(a) the potential adverse consequences or probability of an uncontrolled release of
water from a section 1(a) or (b) structure or area include, as regards the structure or area,
the issues specified in paragraphs (a) to (e) of section 22(3) and in regulations under
section 22A (for the purposes of reservoir designation); and for that purpose the
references in those paragraphs of section 22(3) to “the reservoir” are to be construed as
references to the section 1(a) or (b) structure or area.

(4) Before making regulations under subsection (1)(b), the Department must consult
the Institution of Civil Engineers and such other organisations or persons as it considers
appropriate.

Reservoir managers

Duty of multiple reservoir managers to co-operate

8—(1) Where by virtue of section 6 there is more than one reservoir manager of a
controlled reservoir, each of the reservoir managers must co-operate with any other
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reservoir manager of the reservoir (including a nominee under section 7) so far as is
necessary to enable the reservoir manager concerned to comply with the requirements to
which the manager is subject under this Act.

(2) A reservoir manager who fails to comply with subsection (1) commits an offence.

(3) A reservoir manager guilty of an offence under subsection (2) in relation to a
controlled reservoir which is, at the time the offence is committed, a high-consequence
reservoir is liable on summary conviction to a fine not exceeding level 5 on the standard
scale.

(4) A reservoir manager guilty of an offence under that subsection in relation to any
other controlled reservoir is liable on summary conviction to a fine not exceeding level 4
on the standard scale.

Registration

Offences: registration

16.—(1) Failure by a reservoir manager of a controlled reservoir to comply with any of
the following requirements relating to registration is an offence—

(a) the requirements of section 10 (including those of regulations made under
subsection (2) of that section) (registering controlled reservoir with Department in
accordance with sections 11 to 13),

(b) the requirements of section 15(1) or (2) (notice of change of reservoir manager).

(2) A reservoir manager who, in relation to any requirement referred to in subsection
(1), knowingly or recklessly gives any information or document which is false or
misleading in a material respect commits an offence.

(3) A reservoir manager guilty of an offence under subsection (1) or (2) in relation to a
controlled reservoir which is, at the time the offence is committed, a high-consequence
reservoir is liable on summary conviction to a fine not exceeding level 5 on the standard
scale.

(4) A reservoir manager guilty of an offence under either of those subsections in
relation to any other controlled reservoir is liable on summary conviction to a fine not
exceeding level 4 on the standard scale.

(5) It is a defence to a charge in proceedings for an offence under subsection (1) that
the person did not know and could not reasonably be expected to have known that the
person was the reservoir manager of a controlled reservoir to whom the requirement
concerned applied.

(6) References in this section to a reservoir manager or the reservoir manager are to be
construed, in relation to an offence of failing to comply with the requirements of section
15(1), as including a person who has ceased to be a reservoir manager.

Reservoir designation

Giving a reservoir designation

17—(1) The Department must, as soon as is reasonably practicable after registering a
controlled reservoir in the controlled reservoirs register, give the reservoir a reservoir
designation.
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(2) A reservoir designation is a designation of the controlled reservoir by the
Department as one of the following categories—
(a) a high-consequence reservoir,
(b) a medium-consequence reservoir,
(c) alow-consequence reservoir.
(3) In giving a reservoir designation, the Department must, in so far as it is reasonably
practicable to do so, take into account the matters mentioned in section 22.
(4) The Department gives a controlled reservoir a reservoir designation by notice
served on the reservoir manager of the reservoir—
(a) specifying the reservoir designation it has given the reservoir,
(b) specifying the reasons for its decision,
(c) specifying the date on which the designation takes effect,

(d) giving information about the right under section 20 to apply for a review by the
Department of its decision, the procedure for making such an application and the
period within which an application may be made,

(e) specifying that the reservoir designation which is the subject of an application
continues to have effect pending a decision being made in the review.

Periodic re-assessment of reservoir designations

18—(1) The Department must carry out periodic re-assessments of reservoir
designations in accordance with this section.

(2) In carrying out a periodic re-assessment of a reservoir designation in accordance
with this section the Department must, having taken into account the matters mentioned
in section 22 in so far as it is reasonably practicable to do so, either—

(a) confirm the designation, or

(b) give the controlled reservoir a reservoir designation as one of the other categories
referred to in paragraphs (a) to (c) of section 17(2) (for the purposes of this Act “a
different designation™).

(3) A periodic re-assessment of the reservoir designation of a controlled reservoir must
be carried out at the following times—

(a) at any time the Department considers the designation may have ceased to be
appropriate,
(b) in any event, not later than 10 years from whichever is the latest of the
following—
(1) the date on which notice of the designation was served under section 17(4),
(i1) the date on which notice of the decision in a periodic re-assessment of the
designation was served under subsection (4),
(iii) the date on which notice of the decision in a review in respect of the
designation was served under section 20(6),
(iv) the date on which notice of the decision in an appeal in respect of the
designation was given under section 21.

(4) The Department confirms the designation, or gives the controlled reservoir a
different designation, by notice served on the reservoir manager of the reservoir—

(a) specifying whether it confirms the designation or gives the reservoir a different
designation,
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(b) where it gives the reservoir a different designation, specifying the different
designation and the date on which it takes effect,

(c) specifying the reasons for its decision,

(d) giving information about the right under section 20 to apply for a review by the
Department of its decision, the procedure for making such an application and the
period within which an application may be made,

(e) specifying that the reservoir designation which is the subject of an application
continues to have effect pending a decision being made in the review.

Date on which reservoir designation given under section 17 or given as different
designation under section 18 takes effect

19.—(1) A reservoir designation—
(a) given under section 17,
(b) given as a different designation on a periodic re-assessment under section 18,

subject to subsections (2) and (3), takes effect on the day after the date on which notice of
the designation is served by the Department on the reservoir manager under the section
concerned.

(2) Where a reservoir designation is given under section 17 in relation to a controlled
reservoir which is being constructed or restored to use (within the meaning of Part 3), the
designation takes effect on the day after the date of the final certificate in respect of those
works. (Section 46 makes provision about final certificates.)

(3) Where a reservoir designation is given (as a different designation) under section 18
in relation to a controlled reservoir which is subject to alteration for the purpose of
increasing or decreasing the capacity of the reservoir, the different designation takes
effect on the day after the date of the final certificate in respect of those works.

Review by Department of its decision under section 17 or 18

20.—(1) A reservoir manager of a controlled reservoir on whom notice is served under
section 17(4) or 18(4) may apply to the Department for a review by it of its decision
under section 17 or 18.

(2) An application must be made in writing before the end of the period of 90 days
beginning with the date on which the notice was served.
(3) In considering an application under this section, the Department—

(a) may commission to make recommendations to it about the reservoir designation
either (or both)—

(i) an engineer who is a member of a panel of reservoir engineers established
under section 97 who may (by virtue of an order under that section) be
commissioned under this section in relation to the reservoir,

(i) such other person as the Department considers appropriate,
(b) must take into account—
(i) a recommendation by an engineer or other person commissioned by it under
paragraph (a),
(i) in so far as it is reasonably practicable to do so, the matters mentioned in
section 22,

(iii) any representations made to it by or on behalf of the reservoir manager in
relation to the application.
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(4) A reservoir designation in respect of which an application is made under this
section continues to have effect pending a decision being made in the review.

(5) Where as a result of the review the Department gives the controlled reservoir a
different designation, the designation which is the subject of the review ceases to have
effect from the date on which the Department gives its decision; and the different
designation takes effect on the day after the date on which notice is served under
subsection (6).

(6) The Department must notify the reservoir manager of its decision in the review by
serving on the reservoir manager notice—

(a) specifying whether it confirms the designation or gives the reservoir a different
designation,

(b) where it gives the reservoir a different designation, specifying the different
designation and the date on which it takes effect,

(c) specifying the reasons for its decision,

(d) giving information about the right of appeal under section 21 against its decision,
the procedure for making an appeal and the period within which an appeal may be
made,

(e) specifying that the designation which is the subject of an appeal continues to have
effect pending a decision being made in the appeal.

(7) The Department may by regulations make further provision in relation to
applications and reviews under this section.

Appeal against Department’s decision in a review under section 20

21—(1) A reservoir manager of a controlled reservoir on whom notice of the
Department’s decision in a review under section 20 is served may appeal to the Water
Appeals Commission for Northern Ireland against the decision on one or more of the
grounds mentioned in subsection (3).

(2) Any such appeal must be made in writing before the end of the period of 60 days
beginning with the date on which the notice under section 20(6) was served.
(3) The grounds referred to in subsection (1) are that—
(a) the decision was based on an error of fact,
(b) the decision was wrong in law,
(c) the decision was unreasonable.
(4) The Commission may confirm the reservoir designation or give the reservoir a
different designation.
(5) A decision in an appeal under this section must take into account—

(a) in so far as it is reasonably practicable to do so, the matters mentioned in section
22

(b) any representations made in relation to the appeal by or on behalf of—

s

(1) the reservoir manager,
(i1) the Department.

(6) A reservoir designation in respect of which an appeal is made under this section
continues to have effect pending a decision being made in the appeal.

(7) Where the decision in the appeal is that the controlled reservoir is given a different
designation, the designation which is the subject of the appeal ceases to have effect from
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the date on which the appeal is determined; and the different designation takes effect on
the day after the date on which notice is given under subsection (8).

(8) Notice by the Commission to the reservoir manager and the Department of the
Commission’s decision in the appeal must specify—

(a) whether the Commission confirms the reservoir designation or gives the reservoir
a different designation,

(b) where the Commission gives the reservoir a different designation, the different
designation and the date on which it takes effect,

(c) the reasons for the decision.
(9) The Department may by regulations make provision as to the following in relation
to appeals under this section—

(a) the determining by or under the regulations of a fee, and the charging of any fee
so determined, in connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to
the amount of costs).

Matters to be taken into account under sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a)

22—(1) The matters required by sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a) to be
taken into account in so far as it is reasonably practicable to do so, are —

(a) the potential adverse consequences of an uncontrolled release of water from the
controlled reservoir,

(b) the probability of such a release.
(2) The potential adverse consequences of an uncontrolled release of water from a
controlled reservoir include—
(a) potential damage to any of the following—

(1) human life or human health (as the Department considers appropriate in the
circumstances),

(ii) the environment,
(iii) economic activity,
(iv) cultural heritage,
(b) such other potential damage as the Department considers relevant.
(3) Issues that may be taken into account in assessing under subsection (1) the potential

adverse consequences or probability of an uncontrolled release of water from a controlled
reservoir include any of the following—

(a) the purpose for which the reservoir is (or is to be) used,

(b) the materials used to construct the reservoir,

(c) the way in which the reservoir was or is being constructed,

(d) the age and condition of the reservoir and how it has been maintained,
(e) such other issues as the Department considers relevant.

Matters to be taken into account under sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a)

22A—1) The Department may by regulations make further provision about the
matters that are to be taken into account under sections 17(3), 18(2), 20(3)(b)(ii) and

21(5)(a).

(2) Without prejudice to the generality of subsection (1), the regulations may—
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(a) make further provision in relation to the matters in section 22(1),

(b) in particular, when the Department is satisfied that an appropriate methodology
exists for assessing the probability of an uncontrolled release of water from a
controlled reservoir, include provision as regards the methodology that is to be
taken into account in assessing such probability,

(c) amend references in this Act to “reservoir designation”, “high-consequence
reservoir”, “medium-consequence reservoir” and “low-consequence reservoir” in
pursuance of the regulations,

(d) include adaptations for the purposes of section 3(3).

(3) Before making regulations under subsection (1), the Department must consult the
Institution of Civil Engineers and such other organisations or persons as it considers
appropriate.

High-consequence reservoirs, medium-consequence reservoirs and low-consequence
reservoirs: further provision

LIS

23. References in this Act to a “high-consequence reservoir”, “medium-consequence
reservoir” or “low-consequence reservoir” are references to a controlled reservoir
designated as such for the time being under section 17, 18, 20 or 21.

PART 2

REQUIREMENTS FOR HIGH-CONSEQUENCE AND MEDIUM-CONSEQUENCE
RESERVOIRS

Supervision by supervising engineer

Supervision requirement and commissioning of supervising engineer etc.

24—(1) A high-consequence or medium-consequence reservoir must, at all times, be
under the supervision of a supervising engineer.

(2) The reservoir manager of a high-consequence or medium-consequence reservoir
must, not later than 6 months after the date on which the designation of the reservoir as
such takes effect (see sections 19, 20(5) and 21(7)), commission a supervising engineer.

(3) A “supervising engineer” is an engineer duly commissioned under subsection (2) to
supervise the reservoir, at all times, in accordance with section 25.

(4) A reservoir manager who commissions a supervising engineer in accordance with
subsection (2) must, not later than 28 days after the commissioning, give notice of it to
the Department.

(5) An engineer may be commissioned as a supervising engineer if the engineer is a
member of a panel of reservoir engineers established under section 97 who may (by virtue
of an order under that section) be commissioned under this section as a supervising
engineer in relation to the reservoir.

Duties etc. in relation to supervision

25—1) The supervising engineer must supervise the reservoir, at all times, in
accordance with this section.

(2) The supervising engineer must—
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(a) give notice to the reservoir manager of anything that the engineer considers might
affect the safety of the reservoir,

(b) monitor compliance by the reservoir manager—

(1) subject to section 57, with any direction in the latest inspection report by virtue
of section 33(4)(a) as regards any measure that should be taken in the interests
of the safety of the reservoir which is a measure for its maintenance (see
section 33(4)(f)),

(ii) with any recommendation in a pre-commencement inspection report for the
time being applicable to the reservoir (see section 31(1)) as to a measure that
should be taken for its maintenance,

(c) monitor—

(1) any matter specified by virtue of section 33(4)(g) in the latest inspection report
as a matter that the inspecting engineer recommends should be monitored by
the supervising engineer until the next inspection of the reservoir,

(ii) any matter specified in a pre-commencement inspection report for the time
being applicable to the reservoir as a matter that should be watched by a civil
engineer until the next inspection of the reservoir (and which does not fall
within paragraph (b)(ii)),

(d) monitor any matter specified in a safety report as a matter the construction
engineer giving the report recommends should be monitored by the supervising
engineer until a final certificate is issued in respect of relevant works (see section
42(1)(c)),

(e) monitor compliance by the reservoir manager with the requirements of—

(i) any preliminary certificate for the time being applicable to the reservoir (see
section 44),

(i1) any final certificate for the time being applicable to the reservoir (see section
46),

(f) monitor any matter specified in any such final certificate as a matter that should
be monitored by the supervising engineer until the first or next inspection of the
reservoir,

(g) give notice to the reservoir manager and the Department of any failure to comply
with—

(1) a direction or recommendation referred to in paragraph (b),

(ii) a safety report for the time being applicable to the reservoir,

(iii) a preliminary certificate for the time being applicable to the reservoir,

(h) give notice to the reservoir manager and the Department of any failure to comply
with any requirement of a final certificate for the time being applicable to the
reservoir,

(i) supervise (or ensure that a nominated representative of the engineer supervises)
any proposed draw-down in respect of the reservoir,

(j) monitor compliance by the reservoir manager with the requirements of section 35
(recording of water levels etc. and record keeping),

(k) visit the reservoir—

(1) where it is a high-consequence reservoir, at least once in every 12 month
period,

(i1) where it is a medium-consequence reservoir, at least once in every 24 month
period,
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() undertake, in accordance with the latest inspection report, any additional visit that
may be recommended in the report by virtue of section 33(4)(1).
(3) If the supervising engineer considers at any time that the reservoir should be
inspected in accordance with section 33, the engineer must—

(a) give the reservoir manager a written recommendation to that effect specifying
when the inspection should take place,

(b) not later than 28 days after giving the written recommendation, give the
Department a copy of it.
4) The supervising engineer—
p geng
(a) may by written direction require the reservoir manager to carry out a visual

inspection of the reservoir at intervals specified by the engineer for the purpose of
identifying anything that might affect the safety of the reservoir,

(b) must give a copy of any direction given under paragraph (a) to the Department.
(5) The supervising engineer must give the reservoir manager, at least every 12
months, a written statement of—
(a) the steps taken by the engineer in relation to the matters referred to in subsection
(2)(a) to (h) and (j) to (1),
(b) any measure taken by the reservoir manager in the interests of the safety of the
reservoir or otherwise to maintain the reservoir,

(c) any recommendation by the supervising engineer under subsection (3),
(d) any direction by the supervising engineer under subsection (4)(a).
(6) The supervising engineer must, not later than 28 days after giving a written
statement under subsection (5), give the Department a copy of the statement.
(7) The supervising engineer must—
(a) give the reservoir manager information for the purpose of enabling the manager to

contact the engineer (or in the event of the supervising engineer being
unavailable, a nominated representative of the engineer),

(b) not later than 28 days after giving the reservoir manager such information, give
the information to the Department.

(8) Where the reservoir is the subject of a pre-commencement inspection report and
inspection of it is not yet due under section 29, the reservoir manager must give the
supervising engineer a copy of—

(a) the report,
(b) any pre-commencement inspection report certificate (see section 33(3)),

(c) where the reservoir manager is unable to give a copy of a pre-commencement
inspection report certificate, any other document dated before the relevant date
which the reservoir manager considers relevant to the taking of a pre-
commencement safety recommendation (see section 32(3)).

(9) In this section—

(a) “draw-down” means any intentional reduction in the water level except where
done in accordance with the routine operation of the reservoir,

(b) references to “the reservoir manager” are references to the reservoir manager of
the reservoir which is being supervised in accordance with this section,

(c) “the relevant date” has the same meaning as in section 29(6).
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(10) In this section and sections 26 to 29, 33 and 35, references to “the supervising
engineer” are references to the engineer duly commissioned for the time being as such
under section 24 in relation to the reservoir and are to be construed as including a
nominated representative of the supervising engineer under subsection (7)(a) who is
acting as such in the event of the supervising engineer being unavailable.

Inspections etc. by inspecting engineer

Inspection timing: general requirements

28—1) Subject to subsection (2) and sections 29 and 30, the reservoir manager of a
high-consequence or medium-consequence reservoir must secure that it is inspected by an
inspecting engineer before the end of the period of one year beginning with the date on
which the designation of the reservoir as such takes effect (see sections 19, 20(5) and
21(7)).

(2) Subsection (1) does not apply where the controlled reservoir was, immediately

before the designation of it as a medium-consequence reservoir took effect, designated as
a high-consequence reservoir.

(3) The reservoir manager of a high-consequence or medium-consequence reservoir
must secure that it is inspected by an inspecting engineer at each of the following times—
(a) at any time recommended by the supervising engineer by virtue of section 25(3),
(b) subject to section 57, at any time recommended in an inspection report under
section 33 (in accordance with section 33(4)(h)).

(4) The reservoir manager of a high-consequence reservoir must in any event secure
that it is inspected by an inspecting engineer before the end of the period of 10 years
beginning with the date of the latest inspection.

(5) An “inspecting engineer” is an engineer duly commissioned under section 32 to
inspect a high-consequence or medium-consequence reservoir when required by this
section or section 29 or 30 or to supervise the taking of a measure referred to in section
32(1)(b).

Inspection timing: reservoir subject to pre-commencement inspection report
29.—(1) Subject to subsection (5) and section 30, subsection (2) applies instead of
section 28(1) where—
(a) a high-consequence or medium-consequence reservoir is the subject of a pre-
commencement inspection report (see section 31(1)),
(b) the Department is satisfied that—
(i) the report contains a recommendation as to when (or by when) the next
inspection of the reservoir should take place,
(ii) the recommended next inspection would be due after the relevant date and
within a period not exceeding 10 years from the date of the inspection to which
the report relates.

(2) The reservoir manager must secure that the reservoir is inspected by an inspecting
engineer at the time, after the relevant date, recommended in the report for the next
inspection of the reservoir.

(3) Subject to subsection (5) and section 30, subsection (4) applies instead of section
28(1) where—

(a) a high-consequence or medium-consequence reservoir is the subject of a pre-
commencement inspection report,

10
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(b) the Department is satisfied that the report does not contain a recommendation as
to when (or by when) the next inspection of the reservoir should take place.

(4) The reservoir manager must secure that the reservoir is inspected by an inspecting
engineer before the end of the period of 10 years beginning with the date of the inspection
which is the subject of the report.

(5) Where the supervising engineer recommends by virtue of section 25(3) that the
reservoir should be inspected at a time which is earlier than is required by subsection (2)
or (4), the inspection which is due by virtue of that subsection is not required.

(6) In this section, and sections 31 and 33, “the relevant date” means the date on which
the designation of the controlled reservoir concerned as a high-consequence or medium-
consequence reservoir takes effect.

Inspection timing: other qualifications

30.—(1) Where a construction engineer is required by section 40 to be commissioned
to supervise relevant works for the purpose of a high-consequence or medium-
consequence reservoir being discontinued or abandoned (within the meaning of Part 3)
(see sections 38 and 39), any inspection which at the date of the commissioning is due by
virtue of section 28 or 29 is not required.

(2) Where a construction engineer is required by section 40 to be commissioned to
supervise relevant works for the purpose of a high-consequence or medium-consequence
reservoir being constructed or subject to alteration (but not for the purpose of it being
discontinued or abandoned) (within the meaning of Part 3)—

(a) any inspection which at the date of the commissioning is due by virtue of section
28 or 29 is not required,
(b) the reservoir manager must secure instead that the reservoir is inspected by an
inspecting engineer either—
(1) before the end of the period of 2 years beginning with the date of the final
certificate for the relevant works, or
(i1) at such earlier time as may be recommended in the final certificate (in
accordance with section 46(2)(b)).

Pre-commencement inspection report

31—(1) A “pre-commencement inspection report” is a document, provided to the
Department by the reservoir manager of a high-consequence or medium-consequence
reservoir and in respect of which the Department is satisfied as to the following matters—

(a) that it was prepared by a civil engineer who, at the time of the inspection to which
it relates and throughout the preparation and completion of the document, was a
member of such panel of civil engineers constituted under section 4(1) of the
1975 Act as the Department considers appropriate,

(b) that it was prepared sufficiently in accordance with criteria that would have fallen
to be applied in relation to an inspection under section 10 of that Act of a
reservoir that was subject to that section,

(c) that it is about an inspection of the reservoir which was carried out before the
relevant date, but not more than 8 years before that date.

(2) The Department must, as soon as is reasonably practicable after receiving a
document under subsection (1) and, where it considers it appropriate to do so after
consulting an engineer commissioned by it under this subsection, decide whether or not it
is satisfied that the document is a pre-commencement inspection report.
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(3) An engineer may be commissioned under subsection (2) if the engineer—

(a) is a member of a panel of reservoir engineers established under section 97 who
may (by virtue of an order under that section) be commissioned under this section
in relation to the reservoir,

(b) is not disqualified by virtue of subsection (4) from being so commissioned in
relation to the reservoir.
(4) An engineer is disqualified from being commissioned under subsection (2) in
relation to a high-consequence or medium-consequence reservoir if the engineer—
(a) is an employee of any person who is a reservoir manager of the reservoir,
(b) prepared the document provided in pursuance of subsection (1).

(5) The Department must serve on the reservoir manager notice—
(a) specifying its decision under subsection (2),

(b) where its decision is that the document is not a pre-commencement inspection
report, specifying the reasons for the decision,

(c) giving information about the right under Schedule 1 to apply for a review by the
Department of its decision under subsection (2), the procedure for making such an
application and the period within which an application may be made.

(6) Schedule 1 makes provision in relation to review of a decision under subsection (2).

Commissioning of inspecting engineer etc.
32—(1) The reservoir manager of a high-consequence or medium-consequence
reservoir must commission an inspecting engineer—
(a) to inspect the reservoir when inspection of it is required by section 28, 29 or 30,
(b) to supervise the taking of any measure as mentioned in section 33(4)(e) or the
taking of a pre-commencement safety recommendation.

(2) The reservoir manager must, not later than 28 days after the commissioning, give
notice of it to the Department.

(3) A “pre-commencement safety recommendation” is a recommendation in a pre-
commencement inspection report as to a measure the civil engineer who prepared the
report considered to be required in the interests of the safety of the reservoir.

(4) An engineer may be commissioned as an inspecting engineer if the engineer—

(a) is a member of a panel of reservoir engineers established under section 97 who
may (by virtue of an order under that section) be commissioned under this section
as an inspecting engineer in relation to the reservoir,

(b) is not disqualified by virtue of subsection (5) from being so commissioned in
relation to the reservoir.
(5) An engineer is disqualified from being commissioned as an inspecting engineer in
relation to a high-consequence or medium-consequence reservoir if the engineer—
(a) is an employee of any person who is a reservoir manager of the reservoir,
(b) has previously been a construction engineer in relation to the reservoir.

Duties etc. in relation to inspection
33—(1) An inspecting engineer must—
(a) inspect the reservoir,
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(b) give the reservoir manager, not later than 6 months after the completion of the
inspection, an inspection report prepared in accordance with this section.
(2) The reservoir manager must give the inspecting engineer a copy of—
(a) the latest report (if any),

(b) any pre-commencement inspection report certificate, interim inspection
compliance certificate or inspection compliance certificate for the time being
applicable to the reservoir,

(c) any final certificate for the time being applicable to the reservoir.

(3) A “pre-commencement inspection report certificate” is a certificate—

(a) stating that a measure recommended in the pre-commencement report as a
measure that should be taken in the interests of the safety of the reservoir has been
taken,

(b) signed and issued before the relevant date by a civil engineer who, at the time of
signing, was a member of such panel of civil engineers constituted under section
4(1) of the 1975 Act as the Department considers appropriate.
(4) The inspection report—
(a) must—
(1) specify any measure the inspecting engineer considers should be taken in the

interests of the safety of the reservoir (including any such measure for the
maintenance of the reservoir),

(i1) direct the reservoir manager to ensure that the measure is taken,
(b) may—
(i) specify any matter that the inspecting engineer considers relevant to the

maintenance of the reservoir (but in relation to which the engineer does not
specify a measure (as to safety) under paragraph (a)),

(i) include any recommendation as regards the matter,

(c) must specify whether any measure specified in the inspection report was specified
in the latest report,

(d) if any measure specified in the latest report has not been taken and the measure is
not specified in the inspection report, must specify why the engineer considers the
measure should no longer be taken,

(e) must direct the reservoir manager to ensure that any measure which both—

(i) is specified in the inspection report as a measure that should be taken in the
interests of the safety of the reservoir, and

(i1) is not a measure for its maintenance,

is taken under the supervision of the inspecting engineer or, where permitted (by
section 34(2)(a)) the other qualified engineer, and within the period of time
specified in the inspection report,

(f) must direct the reservoir manager to ensure that any measure which both—

(i) is specified in the inspection report as a measure that should be taken in the
interests of the safety of the reservoir, and

(i) is a measure for its maintenance,
is monitored by the supervising engineer,

(g) must specify any other matter that the inspecting engineer recommends should be
monitored by the supervising engineer until the next inspection,

13
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(h) must specify when the inspecting engineer recommends the next inspection of the
reservoir should take place,

(1) if the inspecting engineer considers that the supervising engineer should visit the
reservoir more frequently than—

(1) in the case of a high-consequence reservoir, once in every 12 month period,

(ii) in the case of a medium-consequence reservoir, once in every 24 month period,
must specify at what intervals, when, or in what circumstances, any additional
visit should take place.

(5) An inspecting engineer must, not later than 28 days after giving an inspection report
under this section, give a copy of it to—
(a) the Department,
(b) the supervising engineer (if a different person).
(6) In this section and section 34—

(a) references to “the inspecting engineer” are references to the engineer duly
commissioned for the time being as such under section 32 in relation to the
reservoir,

(b) references to “the latest report™ are references to the inspection report of the latest
inspection (if any) of the reservoir carried out under this section or the pre-
commencement inspection report (if any) in relation to the reservoir (whichever is
the later),

(c) references to “the reservoir manager” are references to the reservoir manager of
the reservoir which is being inspected.

(7) In this Act, references to “the other qualified engineer”, “any other qualified
engineer” or “other qualified engineer” are references to any engineer duly commissioned
for the time being as such under section 34(2)(a) in relation to the reservoir; and
references to “other qualified engineers” are to be construed accordingly.

Inspection reports: compliance

34.—(1) The reservoir manager must ensure that the following are complied with—

(a) (subject to section 57) any direction in an inspection report given to the manager
under section 33,

(b) any pre-commencement safety recommendation.

(2) The reservoir manager—

(a) may commission any other qualified engineer (being a person eligible to be
commissioned as an inspecting engineer for the reservoir) to supervise the taking
of—

(i) any measure specified in the inspection report prepared in accordance with
section 33 as a measure that should be taken in the interests of the safety of the
reservoir and which is not a measure for its maintenance,

(i1) any pre-commencement safety recommendation.

(b) must, as soon as is reasonably practicable after such commissioning, give notice
of it to the Department.

(3) Not later than 28 days after being satisfied that a measure which is directed (or
recommended) as mentioned in subsection (1) has been taken—

(a) the inspecting engineer, or

14
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(b) in relation to any such measure which the other qualified engineer is (and may be)
commissioned to supervise, the other qualified engineer,

must give to the reservoir manager an interim inspection compliance certificate.

(4) An interim inspection compliance certificate must specify—
(a) the inspection report (or pre-commencement inspection report) to which it relates,
(b) the measure taken,
(c) any measure that has yet to be taken.
(5) The inspecting engineer or (as appropriate) the other qualified engineer must, not
later than 28 days after being satisfied that all of the measures directed in the inspection

report (or all pre-commencement safety recommendations) have been taken, give the
reservoir manager an inspection compliance certificate.

(6) The engineer giving an inspection compliance certificate must take an interim
compliance certificate given by another engineer under this Act or a pre-commencement
inspection report certificate a copy of which is given to the engineer under section 33(2),
to be conclusive of the measure specified in it (as a measure taken) as having been taken.

(7) An inspection compliance certificate must specify—

(a) the inspection report (or pre-commencement inspection report) to which it relates,
(b) that all of the measures directed in the inspection report (or all pre-
commencement safety recommendations) have been taken.

(8) The inspecting engineer or (as appropriate) the other qualified engineer must, not
later than 28 days after giving the reservoir manager an interim inspection compliance
certificate or an inspection compliance certificate under this section, give the Department
a copy of'it.

Record keeping etc.

Recording of water levels etc. and record keeping

35—1) The reservoir manager of a high-consequence or medium-consequence
reservoir must maintain a record of the following matters in respect of the reservoir (“the
recorded matters”) in accordance with this section—

(a) water levels and depth of water in the reservoir, including the flow of water over
any waste weir or overflow,

(b) any leakage,

(c) any repair,

(d) any settlement of walls or other works,

(e) such other matters as the Department may by regulations specify.
(2) The Department may by regulations make provision as to—

(a) the form of the record to be maintained,

(b) the information to be included in relation to the recorded matters.

(3) A supervising engineer, an inspecting engineer or a construction engineer
commissioned in relation to the reservoir may give directions to the reservoir manager as
to—

(a) the manner in which the information referred to in subsection (2)(b) is to be
recorded,

(b) the intervals at which the record is to be updated.

(4) The reservoir manager must comply with any directions under subsection (3).
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(5) A copy of a direction given under subsection (3) must be given by the engineer
concerned to the Department.

(6) The reservoir manager must install and maintain such instruments as may be
necessary to provide the information to be recorded in relation to the recorded matters.

(Sections 54 and 56 make further provision in relation to records (to be maintained by
the reservoir managers of all controlled reservoirs) and associated offences.)

Offences: supervision, inspection, record keeping

Offences: supervision, inspection, record keeping

36—(1) Failure by a reservoir manager of a high-consequence or medium-
consequence reservoir to comply with any of the following requirements under this Part is
an offence—

(a) the requirements of section 24(2) (commissioning of supervising engineer),

(b) the requirements of section 26(1) (compliance with direction of supervising
engineer under section 25(4)(a) as to carrying out of visual inspection of
reservoir),

(c) the requirements of section 26(2)(a) (maintenance of written record of each such
visual inspection),

(d) the requirements of section 26(2)(c) (notice to supervising engineer and
Department of anything that might affect the safety of the reservoir identified
during visual inspection directed under section 25(4)(a)),

(e) the requirements of section 28, 29, 30 or 32(1)(a) or (b) (securing required
inspections and supervision by inspecting engineer and commissioning of
inspecting engineer),

(g)the requirements of section 35 (including those of regulations under subsection
(2) of that section) (recording of water levels and other matters).

(2) A reservoir manager of a high-consequence or medium-consequence reservoir who
fails, without reasonable excuse, to comply with any of the following requirements under
this Part commits an offence—

(a) the requirements of section 24(4) (notice to Department of commissioning of
supervising engineer),

(b) the requirements of section 25(8)(a) or (b) (giving supervising engineer copy of
pre-commencement inspection report and any pre-commencement inspection
report certificate),

(c) the requirements of section 32(2) (notice to Department of commissioning of
inspecting engineer),

(d) the requirements of section 33(2) (giving inspecting engineer copy of latest
report, any pre-commencement inspection report certificate, interim inspection
compliance certificate, inspection compliance certificate and final certificate),

(e) the requirements of section 34(2)(b) (notice to Department of commissioning of
any other qualified engineer).

(3) A reservoir manager guilty of an offence under subsection (1) or (2)—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
a high-consequence reservoir is liable on summary conviction to a fine not
exceeding level 5 on the standard scale,
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(b) in relation to a controlled reservoir which is, at the time the offence is committed,
a medium-consequence reservoir is liable on summary conviction to a fine not
exceeding level 4 on the standard scale.

Offence in connection with inspection: failure to secure compliance with safety
direction or recommendation

36A.—(1) Failure by a reservoir manager of a high-risk or medium-risk reservoir
without lawful excuse to comply with the requirements of section 34(1) (ensuring
compliance with direction in inspection report or pre-commencement safety
recommendation as to taking of measure) is an offence.

(2) A reservoir manager guilty of an offence under subsection (1)—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
a high-risk reservoir is liable on summary conviction to a fine not exceeding level
5 on the standard scale,

(b) in relation to a controlled reservoir which is, at the time the offence is committed,
a medium-risk reservoir is liable on summary conviction to a fine not exceeding
level 4 on the standard scale.

(3) Section 70 makes provision as to further remedies available on conviction of an
offence referred to in subsection (1).

Defences: offence under section 36A(1)
37. It is a defence to a charge in proceedings under section 36A(1) for the person to
show both—

(a) that the failure to comply with the requirement concerned was as a result of an
event which could not reasonably have been foreseen or any natural cause or
force majeure which was exceptional and could not reasonably have been
foreseen, and

(b) that the person—

(i) took all practicable steps to prevent an uncontrolled release of water from the
reservoir,

(i) took all practicable steps as soon as was reasonably practicable to rectify the
failure,

(iii) provided particulars of the failure to the Department as soon as practicable
after the failure arose.

PART 3

CONSTRUCTION OR ALTERATION OF CONTROLLED RESERVOIRS

Supervision by construction engineer

Final certificate

46—(1) Where the relevant works have involved the controlled reservoir being
constructed or subject to alteration but not discontinued or abandoned, the construction
engineer must give the reservoir manager a final certificate not later than 28 days after
being satisfied that the reservoir is sound and satisfactory and may safely be used for the
collection and storage of water.
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(2) A final certificate given under subsection (1)—

(a) must state that the engineer considers the reservoir is sound and satisfactory and
may safely be used for the collection and storage of water,

(b) where the reservoir is a high-consequence or medium-consequence reservoir and
the construction engineer considers that there should be an early inspection of the
reservoir, must state when the engineer recommends the inspection should take
place,

(c) where the reservoir is a high-consequence or medium-consequence reservoir,
must specify any matter the construction engineer considers should be monitored,
until the first or next inspection of the reservoir under this Act, by the supervising
engineer for the time being commissioned in relation to the reservoir under
section 24,

(d) must impose the requirements mentioned in subsection (7).
(3) Where the relevant works have involved the controlled reservoir being
discontinued, the construction engineer must give the reservoir manager a final
certificate, not later than 28 days after being satisfied—

(a) that the discontinuance has been safely completed,

(b) that the resulting structure or area is incapable of holding 10,000 cubic metres of
water above the natural level of any part of the surrounding land,

(c) that the resulting structure or area is sound and satisfactory and may safely be
used for the collection and storage of water.
(4) A final certificate given under subsection (3) must—

(a) state that the construction engineer is satisfied as to the matters referred to in
paragraphs (a) to (c) of that subsection,

(b) impose the requirements mentioned in subsection (7).
(5) Where the relevant works have involved the controlled reservoir being abandoned,

the construction engineer must give the reservoir manager a final certificate, not later than
28 days after being satisfied—
(a) that the abandonment has been safely completed,
(b) that the resulting structure or area is incapable of filling with water above the
natural level of any part of the surrounding land.

(6) A final certificate issued under subsection (5) must state that the engineer is
satisfied as to the matters referred to in paragraphs (a) and (b) of that subsection.
(7) The requirements referred to in subsection (2)(d) and (4)(b) are—

(a) that water in the reservoir must not exceed a level specified in the certificate (the
“specified level”),

(b) that the reservoir manager must ensure that the level of water does not exceed the
specified level,

(c) any requirements the construction engineer considers appropriate as to the manner
in which the level of water in the reservoir may be increased or decreased.

(8) The construction engineer must, not later than 28 days after issuing a final
certificate, give the Department a copy of the certificate.

(9) If a final certificate is not issued by the end of the period of 5 years beginning with
the date of the first preliminary certificate, the construction engineer must—

(a) not later than 28 days after the expiry of the 5 year period, give the reservoir
manager a written statement of the reasons,
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(b) at intervals of not more than 12 months thereafter until the final certificate is
issued, give the reservoir manager subsequent written statements of the reasons,

(c) not later than 28 days after any such statement is given, give the Department a
copy of the statement.

Olffences: construction or alteration

Offences: construction or alteration

49—(1) Failure by a reservoir manager of a controlled reservoir to comply with the
requirements in section 40(2)(a) (commissioning of construction engineer) is an offence.

amv-olthetoHowingrequirements-underthis-Partis-an-offence—

(2) A reservoir manager of a controlled reservoir who fails, without reasonable
excuse, to comply with any of the following requirements under this Part commits
an offence—

(a) the requirements in section 40(1) (notice to the Department of proposed relevant
works),

(b) the requirements in section 40(2)(b) (notice to Department of commissioning of
construction engineer).

(3) A reservoir manager guilty of an offence under subsection (1) or (2)—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
a high-consequence reservoir is liable on summary conviction to a fine not
exceeding level 5 on the standard scale,

(b) in relation to any other controlled reservoir is liable on summary conviction to a
fine not exceeding level 4 on the standard scale.

Offences: failure to comply with safety direction in safety report, preliminary
certificate or final certificate

49A.—(1) Failure by a reservoir manager of a controlled reservoir without lawful

(a) the requirements in section 43(1) (ensuring compliance with direction in safety
report as to taking of safety measure),
(b) the requirements in section 47 (ensuring compliance with preliminary certificate

or final certificate).

(2) A reservoir manager guilty of an offence under subsection (1) is liable—

(a) on conviction on indictment to imprisonment for a term not exceeding 2 years, or
to a fine, or to both,

(b) on summary conviction to imprisonment for a term not exceeding 6 months, or to
a fine not exceeding the statutory maximum, or to both.

(3) Section 70 makes provision as to further remedies available on conviction of an
offence referred to in subsection (1)(a).
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PART 4

CONTROLLED RESERVOIRS: OTHER REQUIREMENTS

Incident reporting

52—(1) The Department may by regulations make provision for the reporting to it of
incidents occurring at controlled reservoirs which meet criteria specified in, or otherwise
determined in accordance with, the regulations.

(2) The regulations may, in particular—

(a) provide that the Department or another person—
(i) may specify the criteria,
(i1) is to determine whether a controlled reservoir meets the criteria,

(b) define what constitutes an incident by reference to circumstances which adversely
affect the safety of a controlled reservoir,

(c) require the reservoir manager of a controlled reservoir or other person to notify
the Department of any incident occurring at the reservoir and to provide the
Department with a report on the incident,

(d) provide for a supervising engineer, an inspecting engineer or other person to
determine whether an incident has occurred,

(e) require reservoir managers of controlled reservoirs, supervising engineers,
inspecting engineers and any other person of a specified description to have
regard to guidance issued by the Department,

(f) make provision as to the publishing of incident reports,

(g) confer powers of entry on any person duly authorised in writing by the
Department in connection with its functions under the regulations,

(h) make provision as to offences,
(i) provide that any offence created is triable only summarily,
(j) provide for any offence created—

(1) which is committed in relation to a controlled reservoir which is, at the time
the offence is committed, a high-consequence reservoir to be punishable on
conviction by a fine not exceeding level 5 on the standard scale,

(i) which is committed in relation to any other controlled reservoir to be
punishable on conviction by a fine not exceeding level 4 on the standard scale,
(k) make provision in connection with ensuring remedial action is taken following an
incident report, including provision amending this Act (other than this section) or
applying this Act with modifications.

(3) If it appears to the Secretary of State that the publication of, or giving access to, any
incident report or any information in an incident report would adversely affect national
security, the Secretary of State may by notice direct the Department to direct the reservoir
manager concerned in accordance with subsection (4).

(4) The Department on receiving notice under subsection (3) must, by notice served on
the reservoir manager concerned, direct the manager—

(a) not to publish, or not to publish except as specified in the notice, a copy of an
incident report prepared by the reservoir manager in pursuance of regulations
made under subsection (1),

(b) not to give access to a copy of such an incident report except as specified in the
notice.
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(5) Before making regulations under subsection (1), the Department must consult—

(a) the reservoir managers of controlled reservoirs to which they consider the
regulations will apply,

(b) the Institution of Civil Engineers,
(c) such other persons as it considers appropriate.

Flood plans

53.—(1) The Department may by regulations make provision as to—
(a) the preparation of flood plans for controlled reservoirs,
(b) such other matters in relation to such flood plans as it considers appropriate.

(2) A “flood plan” for a controlled reservoir is a plan setting out the action to be taken
by the reservoir manager of the reservoir to which the plan relates in order to control or
mitigate the effects of flooding likely to result from any escape of water from the
TeServoir.

(3) Regulations under subsection (1) may include provision—

(a) as regards who is to prepare a flood plan,

(b) requiring the preparation of flood plans for all controlled reservoirs, or controlled
reservoirs of such categories or types as may be determined by the Department,

(c) allowing a single flood plan to be prepared in respect of 2 or more controlled
reservoirs between which water does (or could) flow,

(d) specifying—
(i) the form in which a flood plan is to be prepared,
(i1) what is to be included in a flood plan,

(e) requiring the person preparing a flood plan to have regard to any guidance that
may be issued by the Department as regards flood plans,

(f) requiring flood plans to be produced or submitted to the Department (whether or
not for approval) by such time as either—

(i) the regulations specify, or
(i) the Department may direct,

(g) as regards the approval of flood plans (whether by the Department, supervising
engineers or inspecting engineers),

(h) as regards the review and updating of flood plans,
(1) as regards the publication or distribution of copies of—

(1) a list of controlled reservoirs in relation to which a flood plan must be prepared
by virtue of the regulations, PART 4

(i1) flood plans,
(j) in connection with the testing of flood plans,
(k) in connection with the referral of matters to a referee,

(1) requiring the reservoir manager of the reservoir to which a flood plan relates, so
far as it is reasonably practicable to do so, to take action set out in the plan
relating to the reservoir in the event of an incident or emergency,

(m)providing that the Department may, in circumstances specified in the regulations,
do anything that another person is required to do under the regulations and may
recover the costs of doing so from the person,
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(n) conferring powers of entry on any person duly authorised in writing by the
Department in connection with its functions under the regulations,

(o) making provision in connection with paragraphs (k), (m) and (n) amending this
Act (other than this section) or applying this Act with modifications,

(p) as to offences,

(q) providing that any offence created is triable only summarily,

(r) providing for any offence created—

(1) which is committed in relation to a controlled reservoir which is, at the time
the offence is committed, a high-consequence reservoir to be punishable on
conviction by a fine not exceeding level 5 on the standard scale,

(i1) which is committed in relation to any other controlled reservoir to be
punishable on conviction by a fine not exceeding level 4 on the standard scale.

(4) If it appears to the Secretary of State that the publication or distribution of, or
giving access to, any flood plans or any information in flood plans would adversely affect
national security, the Secretary of State may by notice direct the Department to direct
reservoir managers in accordance with subsection (5).

(5) The Department on receiving notice under subsection (4) must, by notice served on
each reservoir manager concerned, direct the manager—

(a) not to publish, or not to publish except as specified in the notice, a copy of a flood
plan prepared by the reservoir manager in pursuance of regulations made under
subsection (1),

(b) not to distribute, or not to give access to, a copy of such a flood plan except as
specified in the notice.
(6) Before making regulations under subsection (1), the Department must consult—

(a) the reservoir managers of reservoirs for which they consider a flood plan will
require to be prepared under the regulations,

(b) the Institution of Civil Engineers,
(c) such other persons as it considers appropriate.

Maintenance of records

54—(1) The reservoir manager of a controlled reservoir must maintain a record of
relevant documents.

(2) The record must include all of the relevant documents. (Sections 35 and 36 make
provision as regards other records to be maintained by the reservoir managers of high-
consequence and medium-consequence reservoirs and associated offences.)

(3) Where the reservoir is a low-consequence reservoir, the record must in addition
contain information about repairs to the reservoir in such form as the Department may by
regulations require.

(4) The relevant documents are—

(a) any of the following which is given to the reservoir manager (or copied to the
manager pursuant to section 66—

(1) a safety report, safety measure certificate, preliminary certificate, construction
certificate or final certificate,

(i) a pre-commencement inspection report or an inspection report, interim
inspection compliance certificate or inspection compliance certificate,
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(iii) a notice under section 25(2)(a) or (g), recommendation under section 25(3) or
statement under section 25(5) (by a supervising engineer),

(b) any flood plan currently applicable in respect of the reservoir which has been
produced in respect of it in pursuance of regulations made under section 53.

Display of emergency response information
55.—(1) The reservoir manager of a controlled reservoir must ensure that emergency
response information is displayed at or near the reservoir.
(2) Emergency response information is such information about the reservoir and the
reservoir manager as may be specified by regulations by the Department.
(3) The information that may be specified under subsection (2) includes in particular—
(a) the name of the reservoir (if any),

(b) any registration number in the controlled reservoirs register in respect of the
reservoir,

(c) the reservoir manager’s name and address and information for the purpose of
enabling a person to contact the reservoir manager in the event of an emergency,

(d) where the reservoir is a high-consequence reservoir or medium-consequence
reservoir, information for the purpose of enabling a person to contact the
Department in the event of an emergency.

(4) The Department may by notice served on reservoir managers of controlled
reservoirs give them directions to as to—
(a) the manner in which emergency response information is to be displayed,
(b) each location at which it is to be displayed.
(5) Directions under subsection (4) may be general or specific.

(6) The reservoir manager of a controlled reservoir must comply with any direction by
the Department under subsection (4).

Offences under Part 4
56.—(1) Failure by a reservoir manager of a controlled reservoir to comply with any of
the following requirements under this Part is an offence—

(a) a direction under section 52(4) (publication etc. of incident reports and national
security),

(b) a direction under section 53(5) (publication etc. of flood plans and national
security).
(2) A reservoir manager of a controlled reservoir who fails, without reasonable excuse,
to comply with any of the following requirements under this Part commits an offence—
(a) the requirements of section 54 (maintenance of records),
(b) the requirements of section 55(1) or (6) (display of emergency response
information).
(3) A reservoir manager guilty of an offence under subsection (1) or (2)—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
a high-consequence reservoir is liable on summary conviction to a fine not
exceeding level 5 on the standard scale,

(b) in relation to any other controlled reservoir is liable on summary conviction to a
fine not exceeding level 4 on the standard scale.
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PART 6

CIVIL ENFORCEMENT, EMERGENCY POWERS AND FURTHER OFFENCES

Other civil enforcement measures

Regulations as to enforcement undertakings: further provision

77—1) Regulations under section 76(1) may in particular include provision—
(a) as to the procedure for entering into an undertaking,
(b) as to the terms and conditions of an undertaking,
(c) as to the publication by the Department of an undertaking,
(d) as to the variation of an undertaking,

(e) as to the circumstances in which a reservoir manager may be regarded as having
complied with an undertaking,

(1) as to the monitoring by the Department of compliance with an undertaking,

(g) as to the certification by the Department that an undertaking has been complied
with,

(h) allowing an application for a review by the Department against refusal by it to
give such certification,

(i) as to a right of appeal to the Water Appeals Commission for Northern Ireland
against a decision in a review and the powers of the Commission in an appeal,

(j) for the grounds of any such appeal to include that—

(i) the decision was based on an error of fact,
(ii) the decision was wrong in law,
(iii) the decision was unreasonable,

(k) conferring powers of entry on any person duly authorised in writing by the
Department in connection with its functions under the regulations,

() in a case where a reservoir manager has given inaccurate, misleading or
incomplete information in relation to the undertaking, for the manager to be
regarded as not having complied with it,

(m)in a case where a reservoir manager has complied partly but not fully with an
undertaking, for the part-compliance to be taken into account in the imposition on
the manager of any criminal or other sanction,

(n) extending any period within which criminal proceedings may be instituted against
a reservoir manager in respect of the offence in the event of breach of an
undertaking or any part of it,

(0) as to the creation of offences,

(p) for any offence created to be triable only summarily,

(q) for any offence created—

(1) which is committed in relation to a controlled reservoir which is, at the time
the offence is committed, a high-consequence reservoir to be punishable on
conviction by a fine not exceeding level 5 on the standard scale,
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(i1) which is committed in relation to any other controlled reservoir to be
punishable on conviction by a fine not exceeding level 4 on the standard scale,

(r) for any defences to a charge in proceedings for such an offence to include in
particular a defence for the person to show both—

(1) that the failure to comply with the requirement concerned was as a result of
either an accident which could not reasonably have been foreseen or natural
cause or force majeure which was exceptional and could not reasonably have
been foreseen, and

(i1) that the person took all practicable steps to prevent an uncontrolled release of
water from the reservoir, took all practicable steps as soon as was reasonably
practicable to rectify the failure and provided particulars of the failure to the
Department as soon as practicable after the failure arose.

(2) Provision as to a right of appeal referred to in paragraph (i) of subsection (1) may
include provision about—

(a) the determining by or under the regulations of a fee, and the charging of any fee
so determined, in connection with an appeal,

(b) the awarding of costs of the parties to an appeal (including provision in relation to
the amount of costs).

Powers of entry

Powers of entry
88.—(1) Any person duly authorised in writing by the Department may, at any
reasonable time for any of the purposes in subsection (2), enter—
(a) land on which a controlled reservoir is situated,

(b) land on which a structure or area, which is to be treated by virtue of section 2(2)
for the purposes of this Act as a controlled reservoir, is situated,

(c) land on which the Department considers there is a structure or area in relation to
which the Department is considering making regulations under section 2(3),

(d) land on which a structure or area which previously at any time has been a
controlled reservoir is situated,

(e) neighbouring or other land through which access is required in order to enter any
land referred to in paragraphs (a) to (d).
(2) The purposes are to carry out an inspection, survey or other operation—
(a) to determine whether any provision of this Act applies,

(b) for the purpose of assisting the Department in giving a reservoir designation or a
review, periodic re-assessment or appeal as regards a reservoir designation,

(c) to determine whether a direction under section 25(4)(a) (supervision: direction to
carry out visual inspection) has been complied with,

(d) to determine—

(i) whether a measure directed in an inspection report or a pre-commencement
safety recommendation has been taken (whether before or after the giving of
an enforcement notice under section 67),

(ii) the period to be specified in a notice under that section,
(e) to determine whether a measure directed in a safety report has been taken,

(f) to determine whether the reservoir manager of a controlled reservoir is complying
with the requirements of a preliminary certificate or final certificate,
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(g) to determine whether the records required by sections 35 or 54 are being
maintained,

(h) to determine whether any incident is being reported in accordance with
regulations under section 52,

(i) to determine whether a flood plan is being prepared in accordance with
regulations under section 53,

(j) for the purposes of section 69 (Department’s power to arrange taking of safety
measures),

(k) to determine what (if any) emergency measures should be taken under section 71,
or for any purpose connected with taking such measures,

(1) to determine whether a stop notice should be served,

(m)to assess whether any offence under this Act may be being, or has been,
committed,

(n) for the purposes of section 92 (assessment of compensation or reinstatement
works).

Offence: preventing or obstructing entry

91.—(1) Any person who wilfully prevents or obstructs another person entitled to enter
land by virtue of section 88 (whether or not by virtue of a warrant under section 89)
commits an offence.

(2) A person guilty of an offence under subsection (1)}—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
a high-consequence reservoir is liable on summary conviction to a fine not
exceeding level 5 on the standard scale,

(b) in relation to any other controlled reservoir is liable on summary conviction to a
fine not exceeding level 4 on the standard scale.

Reasonable facilities, information and assistance

Affording of reasonable facilities to engineers

93.—(1) The reservoir manager of a controlled reservoir must, on being requested by a
relevant engineer, provide the engineer with all reasonable facilities the engineer may
seek in connection with the exercise of the engineer’s powers and duties under this Act.

(2) The reservoir manager—
(a) must, on being requested by a relevant engineer, make available to the engineer—

(i) where the reservoir is a high-consequence reservoir or a medium-consequence
reservoir, the record maintained by the manager under section 35,

(ii) the record maintained by the manager under section 54,
(b) must on being so requested provide a relevant engineer with such further
information or particulars as the engineer may require, in such form and manner
and by such time as the engineer may by notice require.

(3) For the purposes of this section, a “relevant engineer” is a supervising engineer
(including a nominated representative of a supervising engineer under section 25(7)(a)
who is acting as such in the event of the supervising engineer being unavailable), an
inspecting engineer, any other qualified engineer or a construction engineer
commissioned for the time being in relation to the reservoir.
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Offences: sections 93 and 94
95.—1) A reservoir manager of a controlled reservoir who fails, without reasonable
excuse, to comply with any of the following requirements commits an offence—
(a) the requirements of section 93 (affording of reasonable facilities to engineers),
(b) the requirements of section 94 (provision of information and assistance to the
Department).
(2) A reservoir manager of a controlled reservoir who does any of the following
commits an offence—

(a) intentionally alters, suppresses or destroys any document, information or
particulars which the person has been required by virtue of either of those sections
to produce,

(b) for the purposes of either of those sections knowingly or recklessly provides any
document which is, or any information or particulars which are, false or
misleading in a material respect.

(3) A reservoir manager guilty of an offence under subsection (1) or (2)—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
a high-consequence reservoir is liable on summary conviction to a fine not
exceeding level 5 on the standard scale,

(b) in relation to any other controlled reservoir is liable on summary conviction to a
fine not exceeding level 4 on the standard scale.

PART 8

MISCELLANEOUS

Notice to the Department of revocation of commissioning, or resignation, of engineer

107—1) Where the reservoir manager of a controlled reservoir revokes the
commissioning of a supervising engineer, an inspecting engineer, other qualified engineer
or a construction engineer commissioned in relation to the reservoir, the manager must,
not later than 28 days after doing so, give the Department notice of the revocation and of
the date it took effect.

(2) Where an engineer referred to in subsection (1) resigns—

(a) the engineer must give the reservoir manager notice of the resignation and the
date on which it took, or is to take, effect,

(b) the reservoir manager who receives notice under paragraph (a) must, not later
than 28 days after the receipt, give the Department a copy of the notice.

(3) Notice under subsection (1) or (2)(a) must be given not later than 28 days after the
revocation or resignation.

(4) Failure by a reservoir manager to comply with the requirements of subsection (1) or
(2)(b) is an offence.
(5) A reservoir manager guilty of an offence under subsection (4)—

(a) in relation to a controlled reservoir which is, at the time the offence is committed,
designated as a high-consequence reservoir is liable on summary conviction to a
fine not exceeding level 5 on the standard scale,
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(b) in relation to any other controlled reservoir is liable on summary conviction to a
fine not exceeding level 4 on the standard scale.

(6) It is a defence to a charge in proceedings for an offence under subsection (4) that
the reservoir manager did not receive notice of the resignation.

Orders and regulations

117—(1) Except where subsection (3) provides otherwise, an order made under this
Act (other than an order under section 120(2)) is subject to negative resolution.

(2) Except where subsection (3) provides otherwise, regulations made under this Act
are subject to negative resolution.

(3) The following regulations and orders are not to be made unless a draft has been laid
before, and approved by a resolution of, the Assembly—
(a) regulations under any of the following—
(i) section 2(3) (structure or area to be treated as controlled reservoir),

(i) section 3(1)(b) (further matters to be taken into account in making regulations
under section 2(3)),

(iia) section 22A(1) (further provision about matters that are to be taken into
account under sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a)),

(iii) section 52(1) (incident reporting),
(iv) section 53(1) (flood plans),
(v) section 72(1) (stop notices),
(vi) section 76(1) (enforcement undertakings),
(vii) section 78(1) (fixed monetary penalties),
(viii) section 81(1) (variable monetary penalties),
(ix) section 104(1) (extension of time limit for specified summary offences),
(x) section 105(1) (grants),
(b) an order under—
(i) section 4(1) (substituting different volume of water in certain sections),

(ii) section 110 (amending references to Institution of Civil Engineers and its
President),

(c) an order under section 116(1) (supplementary, incidental, consequential etc.
provision) containing provision which adds to, replaces or omits any part of the
text of a statutory provision.

(4) Any power of the Department to make an order or regulations under this Act

includes power to make such supplementary, incidental, consequential, transitional,
transitory and saving provision as the Department considers appropriate.

SCHEDULE 1

PRE-COMMENCEMENT INSPECTION REPORTS: REVIEW OF DECISION UNDER
SECTION 31(2)

1. A reservoir manager of a high-consequence or medium- consequence reservoir on
whom notice is served under subsection (5) of section 31 may apply to the Department
for a review by it of its decision under subsection (2) of that section (that it is satisfied
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that a document provided in pursuance of subsection (1) is not a pre-commencement
inspection report).

2. Any such application must be made in writing before the end of the period of 90
days beginning with the date on which the notice was served.
3. In considering an application under paragraph 1, the Department—

(a) may commission to make recommendations to it about the document which was
the subject of the decision (“the document™) an engineer who—

(1) is a member of a panel of reservoir engineers established under section 97 who
may (by virtue of an order under that section) be commissioned under this
paragraph in relation to the reservoir,

(i1) is not disqualified by virtue of paragraph 4 from being so commissioned in
relation to the reservoir,

(b) must take into account—
(i) a recommendation by an engineer commissioned by it under paragraph (a),
(ii) any representations made to it by or on behalf of the reservoir manager in
relation to the application.
4. An engineer is disqualified from being commissioned under paragraph 3 in relation
to a high- consequence or medium- consequence reservoir if the engineer—

(a) was commissioned under section 31(2) in relation to the making of the decision
which is the subject of the review,

(b) prepared the document,
(c) is, or has previously been an employee of any person who is, or has previously
been, a reservoir manager of the reservoir.
5. The Department must notify the reservoir manager of its decision in the review by
serving on the reservoir manager notice—

(a) specifying whether it confirms the decision or has decided that the document is a
pre-commencement inspection report,

(b) where it has confirmed its decision, specifying the reasons for doing so.

6. The Department may by regulations make further provision in relation to
applications for review, and reviews, under this Schedule.

SCHEDULE 2

INDEX OF DEFINED EXPRESSIONS

Expression Interpretation provision
construction certificate section 45
construction engineer section 40(3)
controlled reservoir sections 1, 2 and 5
controlled reservoir being section 38(7)(d) (see also section 38(6))
abandoned
controlled reservoir being section 38(7)(a) (see also section 38(4) to (6))
subject to alteration
controlled reservoir being section 38(7)(a) (see also section 38(3))
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Expression

Interpretation provision

constructed

controlled reservoir being
discontinued

controlled reservoir being
restored to use

controlled reservoirs
register

the Department
enforcement undertaking
final certificate

fixed monetary penalty
flood plan

high- consequence reservoir
inspecting engineer
inspection compliance
certificate

inspection report

interim inspection
compliance certificate
low- consequence reservoir
medium- consequence
reservoir

other qualified engineer
panels of reservoir
engineers

periodic re-assessment of
reservoir designation
pre-commencement
inspection report
pre-commencement
inspection report certificate
pre-commencement safety
recommendation
preliminary certificate
relevant works

reservoir manager
reservoir designation
safety measure certificate
safety report

stop notice

supervising engineer

the 1975 Act
variable monetary penalty

section 38(7)(c) (see also section 38(5))

section 38(7)(b) (see also section 38(3))

section 9

section 118(1)
section 76(1) and (3)
section 46

section 78(1) and (3)
section 53

section 23

section 28(5)

section 34(5) and (7)

section 33(1)(b) and (4)
section 34(3) and (4)

section 23
section 23
sections 33(7) and 34(2)(a)
section 97

section 18

section 31(1)

section 33(2)(b) and (3)
section 32(1)(b) and (3)

section 44

section 39

section 6 (see also section 7)
section 17(2)

section 43(2) and (3)
section 42

section 72(1) and (3)

section 24(3) (see also section 25(7)(a) and
(10) in relation to nominated representative of

supervising engineer)
section 118(1)
section 81(1) and (3)
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SCHEDULE 3

MINOR AND CONSEQUENTIAL AMENDMENTS

The Water and Sewerage Services (Northern Ireland) Order 2006 (NI 21)
1. The Water and Sewerage Services (Northern Ireland) Order 2006 is amended as
follows.
2. In Article 293 (procedure of the Water Appeals Commission for Northern Ireland)—
(a) in paragraph (6), for “(9) or (10)” substitute “(9), (10) or (10A)”,
(b) after paragraph (10), insert—
“(10A) This paragraph applies to a decision by the Appeals Commission on an
appeal falling within any of the following sub-paragraphs—

(a) an appeal (under section 21 of the Reservoirs Act (Northern Ireland)
2014) against a decision in a review of a reservoir designation of a
controlled reservoir,

(b) an appeal (made by virtue of regulations under section 72(1) of that Act)
against any of the following—
(i) a decision to serve a stop notice,
(i1) a decision not to give a completion certificate,
(iii) a decision not to award compensation or as to the amount of
compensation,
(iv) a decision as to recovery of costs in relation to the serving of the stop
notice,
(c) an appeal (made by virtue of regulations under section 76(1) of that Act)
against any of the following—
(1) a decision in a review of refusal to give certification that an
enforcement undertaking has been complied with,

(i) a decision as to recovery of costs in relation to the acceptance of the
undertaking,

(d) an appeal (made by virtue of regulations under section 78(1) of that Act)
against a decision to impose a fixed monetary penalty,

(e) an appeal (made by virtue of regulations under section 81(1) of that Act)
against any of the following—
(1) a decision to impose a variable monetary penalty,

(i) a decision as to recovery of costs in relation to the imposition of the
penalty,
(f) an appeal (made by virtue of regulations under that section) against a
notice imposing a non-compliance penalty for failure to comply with an
undertaking referred to in section 82(5) of that Act.”.

31
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DARD re. Clean text of clauses 3, 22, 22A +
amendment to clause 117

Reservoirs Bill

Reservoir designation

Clean text of clause 22, new clause 22A and existing amendment to clause 117, as
they would read with proposed changes made by amendment

With C33 - 06.06.14

PART 1

CONTROLLED RESERVOIRS, REGISTRATION AND RESERVOIR DESIGNATION

Controlled reservoirs

Matters to be taken into account under section 2(3)

3—(1) The matters the Department is required by section 2(3) to take into account
are—

(a) in so far as it is reasonably practicable to do so, as respects the section 1(a) or (b)
structure or area alone or, where water does or could flow between it and any
other section 1(a) or (b) structure or area, also any such other structure or area—
(1) the potential adverse consequences of an uncontrolled release of water from

the structure or area,

(i1) the probability of an uncontrolled release of water from the structure or area,
(b) such other matters as the Department may, by regulations, provide.

(2) For the purposes of subsection (1)(a)(i), potential adverse consequences include the
matters specified in paragraphs (a) and (b) of section 22(2) (for the purposes of reservoir
designation).

(3) The issues the Department may take into account in assessing under subsection
(1)(a) the potential adverse consequences or probability of an uncontrolled release of
water from a section 1(a) or (b) structure or area include, as regards the structure or area,
the issues specified in paragraphs (a) to (e) of section 22(3) and in regulations under
section 22A (for the purposes of reservoir designation); and for that purpose the
references in those paragraphs of section 22(3) to “the reservoir” are to be construed as
references to the section 1(a) or (b) structure or area.

(4) Before making regulations under subsection (1)(b), the Department must consult
the Institution of Civil Engineers and such other organisations or persons as it considers
appropriate.

Matters to be taken into account under sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a)
22.—(1) The matters required by sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a) to be
taken into account in so far as it is reasonably practicable to do so, are—

(a) the potential adverse consequences of an uncontrolled release of water from the
controlled reservoir,

(b) the probability of such a release.
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(2) The potential adverse consequences of an uncontrolled release of water from a
controlled reservoir include—
(a) potential damage to any of the following—

(1) human life or human health (as the Department considers appropriate in the
circumstances),

(ii) the environment,
(ii1) economic activity,
(iv) cultural heritage,
(b) such other potential damage as the Department considers relevant.
(3) Issues that may be taken into account in assessing under subsection (1) the potential

adverse consequences or probability of an uncontrolled release of water from a controlled
reservoir include any of the following—

(a) the purpose for which the reservoir is (or is to be) used,

(b) the materials used to construct the reservoir,

(c) the way in which the reservoir was or is being constructed,

(d) the age and condition of the reservoir and how it has been maintained,
(e) such other issues as the Department considers relevant.

Matters to be taken into account under sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a)

22A—1) The Department may by regulations make further provision about the
matters that are to be taken into account under sections 17(3), 18(2), 20(3)(b)(ii) and
21(5)(a).
(2) Without prejudice to the generality of subsection (1), the regulations may—
(a) make further provision in relation to the matters in section 22(1),

(b) in particular, when the Department is satisfied that an appropriate methodology
exists for assessing the probability of an uncontrolled release of water from a
controlled reservoir, include provision as regards the methodology that is to be
taken into account in assessing such probability,

(c) amend references in this Act to “reservoir designation”, “high-consequence
reservoir”, “medium-consequence reservoir” and “low-consequence reservoir” in
pursuance of the regulations,

(d) include adaptations for the purposes of section 3(3).

(3) Before making regulations under subsection (1), the Department must consult the
Institution of Civil Engineers and such other organisations or persons as it considers
appropriate.

Clause 117, page 70, line 12

At end insert—

‘(ila)  section 22A(1) (further provision about matters that are to be taken into
account under sections 17(3), 18(2), 20(3)(b)(ii) and 21(5)(a)),”

801



Report on the Reservoirs Bill

DARD re. Amendmend Risk Matrix
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DARD re. Revised - Fixed amendment Clause 25

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD
Committee

Frequency of visits by supervising engineers
To take account of comments made by the ARD Committee on 29" April 2014 in respect of

the number of supervising engineer visits to high risk and medium risk reservoirs.

Draft amendments
These changes are made in section 25(2)(k) and are shown in isolation from the full clause 25.
Clause 25, page 15, line 6
Leave out ‘twice’ and insert ‘once’
Clause 25, page 15, line 8

Leave out ‘12’ and insert ‘2436’

Clause 25(2)(k)

The wording of this clause in the Bill as introduced to the Assembly is:

Duties etc. in relation to supervision

25—1) The supervising engineer must supervise the reservoir, at all times, in accordance with this
section.

(2) The supervising engineer must—
(k) visit the reservoir—

(i) where it is a high-risk reservoir, at least twice in every 12 month period,
(i1) where it is a medium-risk reservoir, at least once in every 12 month period,

The effect of the proposed amendments is shown in colour below:

Duties etc. in relation to supervision

25—(1) The supervising engineer must supervise the reservoir, at all times, in accordance with this
section.

(2) The supervising engineer must—

(k) visit the reservoir—
(1) where it is a high-risk reservoir, at least twiee-once in every 12 month period,
(i) where it is a medium-risk reservoir, at least once in every +2-2436 month period,
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DARD re. Revised - Fixed amendment clause 33

Proposed amendments to the Reservoirs Bill for scrutiny by the ARD
Committee

Frequency of visits by supervising engineers

To take account of comments made by the ARD Committee on 29" April 2014 in respect of
the number of supervising engineer visits to high risk and medium risk reservoirs.

This is a consequential change to that made in Clause 25(2)(k).
Draft amendments
These changes are made in section 33(4)(i) and are shown in isolation from the full clause 33.
Clause 33, page 21, line 24
Leave out ‘twice’ and insert ‘once’

Clause 33, page 21, line 25

Leave out ‘12’ and insert ‘2436’

Clause 33(4)(i)

The wording of this clause in the Bill as introduced to the Assembly is:

Duties etc. in relation to inspection
33—

(4) The inspection report—
(h)must specify when the inspecting engineer recommends the next inspection of the reservoir should
take place,
(i) if the inspecting engineer considers that the supervising engineer should visit the reservoir more
frequently than—
(1) in the case of a high-risk reservoir, twice in every 12 month period,
(i) in the case of a medium-risk reservoir, once in every 12 month period,

must specify at what intervals, when, or in what circumstances, any additional visit should take
place.
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The effect of the proposed amendments is shown in colour below:

Duties etc. in relation to inspection
33—
(4) The inspection report—
(h)must specify when the inspecting engineer recommends the next inspection of the reservoir should
take place,

(1) if the inspecting engineer considers that the supervising engineer should visit the reservoir more
frequently than—

(1) in the case of a high-risk reservoir, oncetwiee in every 12 month period,
(i) in the case of a medium-risk reservoir, once in every 243642 month period,

must specify at what intervals, when, or in what circumstances, any additional visit should take
place.
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Appendix 8 — Correspondence

1. Belfast City Council response regarding issues raised on 25 February 2014

2. NI Water response regarding Camlough Lough water abstraction fees 10 March 2014

3. Department for Social Development response regarding Reservoir Costs 13 March
2014

4. NI Water response regarding financial information on Reservoir Costs 14 March 2014

5. Institution of Civil Engineers response regarding issues raised on 25 March 2014

6. Creggan Country Park response regarding issues raised on 1 April 2014

7. NI Local Government Association response regarding Reservoir Costs 15 April 2014

8. Derry City Council response regarding Creggan Country Park 15 May 2014
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Belfast City Council response regarding issues
raised on 25 February 2014

Parks and Leisure Department
Ref: 12-010

7 April 2014

Ms Stella McArdle

Clerk, Committee for Agriculture & Rural Development
Room 244

Parliament Buildings

Ballymiscaw,

Stormont

Belfast

BT4 3XX

Dear Ms. McArdle
RE: Committee for Agriculture & Rural Development Meeting 25" February 2014

I refer to your letter of the 27™ February 2014, following the attendance of the Assistant
Director of Parks & Leisure and the Senior Civil Engineering Officer at the above meeting.

Committee raised a number of issues that we were unable to answer and we undertook to
revert to Committee with Belfast City Council response at our earliest convenience. Those
issues were namely;

Wha, if any, insurance Belfast City Council holds in respect to the failure of a reservoir under its
ownership? &

What opinion, if any, does the council have regarding the various appeals and dispute mechanisms
in the Bill?

Apologies for the delay in replying, but our response had to be ratified by the Parks &
Leisure Committee and Full Council on 1% April 2014.

Belfast City Council, Insurance and Risk Officer has provided the following, as a response
to the question 1;

Belfast City Council presently purchases commercial insurance protection for public
liability risks arising from the ownership and use of all reservoirs that are located on
council land or in council parks.

This insurance covers the cost of claims arising from the failure of, or defects in
reservoirs which causes loss, or injury to members of the public and/or damage to their

property.

The insurance only applies in so far as the council can be held legally responsible for
the loss, damage or injury so caused.

The insurance protection is for £50M.

Belfast City Council, Parks and Leisure Department, "_, -2

Adelaide Exchange, 24-26 Adelaide Street, Belfast, BT28GD ¢ Y INVESTORS
Tel: 028 9032 0202 Textphone: 028 9027 0405 Fax: 028 90238‘{)8 IN PEOPLE
Email: parks&leisure@belfastcity.gov.uk

www.belfastcity.gov.uk
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In response to question 2, the Council would reply as follows;

Reservoirs are designated as High, Medium or Low risk by the Department of
Agriculture and Rural development and within the proposed Bill, Clauses 17 to 21 allow
Reservoir owners to appeal against that Designation.

Council officers have considered the risk designation of Reservoirs owned by the
Council and would categorise them all as High given the proximity to residential areas.
Action plans are currently being developed in line with this designation. It is the view of
officers that whilst the appeal mechanism is necessary this will not be relevant to Belfast
City Council and will be more likely to be used by private owners.

| trust that this will answer the questions to the satisfaction of the Committee for
Agriculture & Rural Development but should you require anything further, please do not
hesitate to get in touch.

Yours sincerely

Andrew Hassard
Director of Parks & Leisure

Email: hassarda@belfastcity.gov.uk
Tel: 028 9027 0327

Belfast City Council, Parks and Leisure Department,

Adelaide Exchange, 24-26 Adelaide Street, Belfast, BT2 8GD .
Tel: 028 9032 0202 Textphone: 028 9027 0405 Fax: 028 9023 7080
Email: parks&leisure@belfastcity.gov.uk
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NI Water response regarding Camlough Lough
water abstraction fees 10 March 2014

Northern Ireland Water ﬁ@rth@rﬂ H’@Iaﬂd
Westland H : y
Oledstl\/aenstlanodu;%ad S ;

Belfast .
BT14 6TE

Tel: 08457 440088
www.niwater.com

10" March 2013

Response re: Camlough Reservoir
Alan,

As requested, please see response below to the enquiry from the DARD
Committee.

NI Water pays an annual abstraction license fee of c£4,905 to NIEA in
respect of the raw water that it draws from Camiough Reservoir.

Kind Regards,
Paddy Cullen

Northern Ireland Water is a trademark of Northern Ireland Water Limited, incorporated in Northern Ireland,
Registered Number NI1054463, Registered Office Westland House, Old Westland Road, Belfast BT14 6TE.
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Department for Social Development response
regarding Reservoir Costs 13 March 2014

Stella McArdle

Clerk, Committee for Agriculture & Rural Development
Room 244

Parliament Buildings

Belfast

BT4 3XX

[by email: committee.agriculture@niassembly.gov.uk]
13 March 2014

Dear Ms McArdle

Re: Reservoirs Bill

| refer to your letter of 21 February 2014 addressed to Mr Billy Crawford, DSD DALO
requesting information and details on the costs of maintaining reservoirs in DSD ownership.
Belfast Regeneration Office (BRO) owns one reservoir on the Springfield Road, Belfast known
as Springfield Pond or Mackies Dam.

The requested information is outlined below:

Reservoir Name: Springfield Pond or Mackies Dam
Capacity: 30,000 m3
Structure type (e.g. earth dam or concrete): Earth Dam
Age: Constructed in 1832
Provisional Risk Designation: Category |l
Costs
Supervising Inspecting Construction Maintenance Capital
Financial year Engineer (£) Engineer (£) Engineer (£) Works (£) Works (£)
08/09 £3,450 £2,000
09/10 £3,350
10/11 £4,000 £3,206
11/12 £8,121
12/13 £3,146
13/14 £5,011 £4,750
Total £4,000 £8,461 £24,573

Yours sincerely
Mary McCartan

cc:  Chris Hughes
Mark O’Hare
Kevin Pelan
Billy Crawford
Mick Shine
lan Hickland
Ellen Corry
Kate Jeffrey
Emma Murray
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NI Water response regarding financial information
on Reservoir Costs 14 March 2014

Northern Ireland Water :
PO Box 1026 northern ireland

Belfast WatER"
BT1 9DJ — e’

Tel: 08457 440088

14" March 2014
Dear Alan,

Reservoirs Bill — Financial Information

Thank you for your letter dated 20 February 2014 in which the Committee for Agriculture and
Rural Development asked that NI Water provide information on the scale of the costs
associated with maintaining its impounding reservoirs.

The Committee has asked that this cost information:
o Be for a representative sample of the reservoirs owned by NI Water ownership

e That the sample contains reservoirs of differing structural make-up, size, capacity,
age etc.

e That the costs cover a number of years, with a view to ensuring that the costs are as
representative as possible.

The Committee has requested that expenditure be stated under the following items:
e Supervising panel engineer (i.e. time, reports, instructions, drawings etc.). Please
insert staff costs if this function is undertaken internally;

o Inspecting panel engineer (i.e. time, reports, instructions, drawings etc.). Again,
please insert staff costs if this function is undertaken internally;

o Construction panel engineer (i.e. time, reports, instructions, drawings etc.). The
Committee acknowledges that you may not have commissioned a construction
engineer in the time period to which your return relates. In this instance cells have
been left blank.

¢ Routine maintenance works;

o Capital works resulting from an inspection report (including the cost of any specialist
equipment).

The Committee also asked that the information include the volume of water that each
reservoir is capable of holding and the provisional risk designation.

We have populated the table provided for 6 impounding reservoirs, and provided explanatory
notes as below.

Please accept our apology that this response has been delayed. This was necessary as it
came at the same time as we have been completing our 6 year PC15 Business Plan for
submission to the Utility Regulator and DRD on 24 March 2014.

Northern Ireland Water is a trademark of Northern Ireland Water Limited, incorporated in Northern Ireland,
Registered Number NI054463, Registered Office Westland House, 40 Old Westland Road, Belfast BT14 6TE.
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NI Water notes that:

1)

In England & Wales a ‘Supervising Panel Engineer’ is required to carry out an annual
check under the E&W Reservoirs Act. As this legislation does not apply in NI, the annual
check and duties are currently performed by a number of experienced members of staff
a part of their ‘business as usual’ duties. None of these staff are currently qualified as a
‘Supervising Panel Engineer’. We estimate that this work costs NI Water from £3,000 for
the largest dam (such as the Silent Valley) to £1,000 per year for the smaliler more
simple dams. The cost varies depending on the location, structure type, complexity and
access to control apparatus.

In England & Wales an ‘Inspecting Panel Engineer is responsible for the 10 year
inspection and report. NI Water, and its predecessor organisations, has always
commissioned an external qualified ‘Inspecting Panel Engineer to carry out these
inspections. We have inserted the figure of £2,000 (for each reservoir) in the table in
05/06, which was the last time these inspections were carried out. We estimate that the
next round of surveys will cost in the region of £3,500 to £5,000 per dam. Furthermore
we would comment that it may cost others more if their dam has not been surveyed
regularly before, if records for it are not available, or if it is not in a well maintained
condition. We suggest that DARD Rivers Agency and ICE may be able to provide
estimates that could apply to dams not owned by NI Water.

The Construction Panel Engineer has not been commissioned by NI Water in the past 10
years as this is only required if significant changes are to be made to the structures. We
estimate that they will charge £650 to £1,100 per day. The duration of their involvement
will depend on the scale, risk, and nature of the works.

Maintenance Works — includes a wide range of routine work such as:

e Grass cutting and control of other vegetation (important as short grass allows any
depressions or seepage to be identified quickly)

e Removing flotsam (such as rubbish and branches — which could otherwise interfere
with the operation of control apparatus)

e |Lubricating and maintaining control apparatus

¢ Repairing any facing (to prevent erosion due to wave action)

e Repairing access roads and paths

o Repairing safety measures such as signs and fences etc.

The cost varies depending on the location, structure type, complexity and access to

control apparatus, and if it is accessible to the public. This costs up to £50,000 annually
for the largest dam (for example the Silent Valley) to £2,000 for the smaller simple dams.

Northern lreland Water is a trademark of Northern Ireland Water Limited, incorporated in Northern Ireland,
Registered Number NI054463, Registered Office Westland House, 40 Oid Westland Road, Belfast BT14 6TE.
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5) Capital Works figures have been inserted in the tables for 6 reservoirs which should give
an indication of the typical costs. Some of the work included in these estimates may
have related to the improvement of access to permit subsequent maintenance. These
sums are mostly for a few years because whilst the reports were completed in 2007,
both the funding and the contractual means to deliver them were only possible from
2011/12. Hence if an estimate of the average yearly expenditure rate is required these
sums should be divided by 20.

Where NI Water has not incurred any capital costs in the time period to which this return
relates the cell has been left as blank.

We hope that this is of assistance. If you have any queries please do not hesitate to contact
me.

Yours sincerely

Paddy Cullen

cC

Paddy Brow

Bill Gowdy

Reservoir Name: Seagahan

Capacity: 2200 MI

Structure type (e.g. earth dam or concrete): Earth
Age: Constructed 1959

Provisional Risk Designation: Current FRS Categorisation ‘A’

Financial Supervising Inspecting Construction | Maintenance | Capital
year Engineer (£) | Engineer (£) | Engineer (£) | Works (£) Works (£)
05/06 2,000

11/12 203,215
Annually 1,500 8,500

Reservoir Name: Creightons Green

Capacity: 545 MI
Structure type (eg earth dam or concrete): Earth
Age: Constructed 1957

Provisional Risk Designation: Current FRS Categorisation ‘A’

Northern Ireland Water is a trademark of Northern Ireland Water Limited, incorporated in Northern Ireland,
Registered Number NI054463, Registered Office Westland House, 40 Old Westland Road, Belfast BT14 6TE.
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Financial Supervising Inspecting Construction | Maintenance | Capital
year Engineer (£) | Engineer (£) | Engineer (£) | Works (£) Works (£)
05/06 2,000

1112 109,812
Annually 1,000 3,000

Reservoir Name: Glenhordial

Capacity: 100 Mi

Structure type (eg earth dam or concrete): Earth

Age: Constructed 1878

Provisional Risk Designation: Current FRS Categorisation ‘A’

Financial Supervising Inspecting Construction | Maintenance | Capital
year Engineer (£) | Engineer (£) | Engineer (£) | Works (£) Works (£)
05/06 2,000

1112 90,104
Annually 2,000 2,800

Reservoir Name: Lower Conlig

Capacity: 77 M

Structure type (eg earth dam or concrete): Earth

Age: Constructed 1884

Provisional Risk Designation: Current FRS Categorisation ‘A’

Financial Supervising Inspecting Construction | Maintenance | Capital
year Engineer (£) | Engineer (£) | Engineer (£) | Works (£) Works (£)
05/06 2,000

13/14 72,000
Annually 1,000 2,000

Reservoir Name:

Capacity: 568 Mi

Lower Ballysallagh

Structure type (eg earth dam or concrete): Earth

Age: Constructed 1909

Provisional Risk Designation: Current FRS Categorisation ‘A’

Northern Ireland Water is a trademark of Northern Ireland Water Limited, incorporated in Northern Ireland,
Registered Number NI1054463, Registered Office Westland House, 40 Old Westland Road, Belfast BT14 6TE.
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Financial Supervising Inspecting Construction | Maintenance | Capital
year Engineer (£) | Engineer (£) | Engineer (£) | Works (£) Works (£)
05/06 2,000

13/14 106,000
Annually 1,500 4,500

Reservoir Name: Knockbracken

Capacity: 445 Mi

Structure type (eg earth dam or concrete): Earth

Age: Constructed 1893

Provisional Risk Designation: Current FRS Categorisation ‘A’

Financial Supervising Inspecting Construction | Maintenance | Capital
year Engineer (£) | Engineer (£) | Engineer (£) | Works (£) Works (£)
05/06 2,000

11/12 9,984
13/14 192,000
Annually 1,500 3,500

Northern lreland Water is a trademark of Northern Ireland Water Limited, incorporated in Northern Ireland,
Registered Number NI054463, Registered Office Westland House, 40 Old Westland Road, Belfast BT14 6TE.

818




General Correspondence

Institution of Civil Engineers response regarding
issues raised on 25 March 2014

Response to Additional Questions raised by ARD Committee

Have you engaged with private owners here and what is their level of understanding about
their responsibilities?

ICE, as a professional body, acting in a learned society role could not, and has not, engaged
with private owners in relation to the Bill.

ICE was invited to make presentations at stakeholder consultation workshops, arranged by
DARD, to provide an understanding of reservoir design issues, the possible defects that arise
and the processes and Panel Engineer systems being proposed. During these sessions it was
apparent from questioning that some private owners did not fully realise their responsibility.

Can you give the Committee an indication of the types of defects you expect to have to
address?

It is likely that the types of defects which may be found will cover the entire range of issues
normally associated with earth retaining dams. The scale of inadequacies will vary widely
from site to site but may include: insufficient overflow capacity, inadequate draw-off pipework,
unstable slopes, damaged upstream pitching, growths and/or trees on embankments,
leakage and interference by animals.

a. What costs are involved such defects?

The costs involved in the repair of such defects will obviously depend on the extent of
the deficiency and the scale of the structure. It could stretch from a few thousand to
many tens of thousands pounds and would not be known until there was a meaningful
inspection by a Qualified Panel Engineer.

b. Is there any particular type of structure you are concerned about? Any why?

The greatest uncertainty with regards to cost and safety relates to overgrown earth
dams. Vegetation growth on the structure may have occurred over many years and
when present is generally indicative that maintenance or inspections have not
occurred. The vegetation prevents meaningful inspection of the structure and may be
masking defects.

In these cases, the first action will be to carefully clear the vegetation under the
guidance of a Qualified Panel Engineer to permit proper inspection. It is worth noting,
that because the structure is overgrown, it does not necessarily mean that, when
cleared for meaningful inspection, that problems will be identified.

What are the likely costs associated with decommissioning a reservoir and how do you
assess the wider/social/recreational /habitats impact?

Panel Engineers consider that decommissioning of a reservoir relates to the process of
abandonment. Abandonment of a reservoir is the complete removal of the structure’s ability
to store water above natural ground. The likely cost of abandoning a reservoir is site specific,
however, would include not just the removal of part of the structure but also the obtaining of
appropriate permissions from the statutory authorities.

Response to Additional Questions raised by ARD Committee

The wider impacts on flooding habitats, fishing, social, environment etc. require consultations
and may necessitate some form of environmental assessment and an economic appraisal
to quantify these elements. The skills of Panel Engineers can assist owners with this wider
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assessment however the extent of the process will depend on the requirements of the
respective statutory Authorities.

Does the small number of Panel Engineers available mean that there is limited competition

and therefore a fixed market regarding costs?

As discussed at our meeting with the Committee, the number of Panel Engineers resident in
NI is increasing. Mr Meldrum reported to the Committee that in his opinion Northern Ireland
would need 10 Supervising Engineers. By the time the primary and secondary legislation is in
place we believe that there could be 5 supervising panel members resident in NI. In addition,
there are several companies active in NI which have access to appropriately trained staff.

As reported to the Committee, there is the opportunity for several owners to group together to
obtain economies of scale and there would be a sufficient level of interest from the market to
generate competition attracting companies from GB to travel to NI.

Once the reservoirs in NI are designated through the Risk Assessment process as high or

medium, they will require an inspection by an Inspecting Engineer with a short time period.

a.

Will all High or Medium reservoirs require an inspection within a short time?

The initial designation process will identify whether reservoirs have an inspection
currently valid. Many council-owned reservoirs and NIW reservoirs already have a valid
inspection in place and will not immediately require a new inspection. ICE understands
that currently this may cover approximately 50% of the medium and high risk
reservoirs.

Only those reservoirs without an active inspection report will require the new inspection
carried out. During the consultation with stakeholders, Rivers Agency has emphasised
this and encouraged Reservoir Managers to undertake an inspection as soon as
possible, not waiting for the commencement of legislation.

In many cases the inspection will be carried out in two stages because it will be
necessary to first visit the site to advise on the required amount of clearance of
excessive growth to enable a meaningful inspection.

As noted above, the grouping of reservoirs could also assist in the process of
completing the initial inspections.

Can ICE guarantee that its Inspecting Engineers will be able to meet this demand?

Given the number of reservoirs that may be designated at high or medium, the
inspection period should not cause a problem to the inspection process. ICE is

Response to Additional Questions raised by ARD Committee confident that the number
of Panel Engineers available across the United Kingdom will not preclude this being
undertaken within the required period.

As noted above, the grouping of reservoirs could also assist in the process of
completing the initial inspections and ensuring market competition to attract GB-based
Inspecting Engineers to quote competitively for such services.
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Creggan Country Park response regarding issues
raised on 1 April 2014

Central Management Branch

Room 413c

Clarence Court

10-18 Adelaide Street
Belfast BT2 8GB

Telephone: (028 905) 41140
Facsimile: (028 905) 40064
Email: alan.doherty@drdni.gov.uk

Our reference: SUB/340/2014

Stella McArdle

Clerk to the Committee for Agriculture and Rural

Development

Room 244

Parliament Buildings

BELFAST BT4 3XX 16 April 2014

Dear Stella

Creggan Country Park and Reservoirs Bill

Thank you for your letter of the 2 April 2014, outlining the Committee for Agriculture and Rural
Development queries following briefing from Creggan Country Park on the proposed DARD
Reservoirs Bill.

The Department for Regional Development (DRD) does not itself own any reservoirs nor does
it envisage any managerial responsibilities for reservoirs under the Reservoirs Bill. As you will
be aware, the DARD Reservoirs Bill is concerned with the safety of reservoirs and preventing
an uncontrolled release of water as a result of reservoir failure. NI Water already manages the
reservoirs under its control in line with standards set out in the Reservoirs Act 1975 (England
and Wales). The introduction of the Reservoirs Bill will therefore not have a major impact on
NI Water. It will however be required to introduce a new activity in relation to the preparation
and maintenance of formal on-site and off-site flood plans.

NI Water has given consideration to instances where there may be multiple managers. For the
majority of reservoirs within its control, NI Water will be the designated ‘Reservoir Manager’
and carry out all related responsibilities. In some instances NI Water envisages that under
the Reservoirs Bill it will become a joint Reservoir Manager, an example of this would be
Camlough Reservoir where it will become a joint Reservoir Manager with Newry and Mourne
District Council. This is because the Council has historically operated the control valves and
has stated a requirement to be able to continue to do so in order to top up the level of the
Newry canal.

The Department’s Transport NI has confirmed that it maintains an adopted footpath in the
vicinity of one of the Creggan Reservoirs. However neither this, nor the existence of a NI
Water pumping station near the dam at Creggan Country Park, constitutes a managerial

role and NI Water understands that holding wayleaves or rights of way does not constitute a
responsibility as Reservoir Manager under the proposed Reservoir Bill. On this basis neither
the Department or NI Water envisage themselves becoming a Manager or joint Manager of
the reservoirs at Creggan Country Park.
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I am copying this letter to Paul Carlisle, Clerk to the Committee for Regional Development.
This letter is fully disclosable under FOI.

Yours sincerely

R

Alan Doherty
Departmental Assembly Liaison Officer
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NI Local Government Association response
regarding Reservoir Costs 15 April 2014

Northern Ireland Local Government Association

Unit 5B

Castlereagh Business Park,
478 Castlereagh Road,
Belfast BT5 6BQ

Tel: 028 9079 8972
Email: office@nilga.org
Web: www.nilga.org

Ms Stella McArdle

Committee Clerk

Agriculture and Rural Development Committee

Room 243,Parliament Buildings

Ballymiscaw, Stormont

Belfast, BT4 3XX 15 April 2014

Dear Stella

Reservoirs Bill — Information on costs

Please accept my apologies for the delay in responding to you on this issue. | hope that the
lateness of my reply hasn’t caused the Committee too much inconvenience.

| contacted the 26 councils in an attempt to obtain the information requested by the
Committee, but received only a very limited response.

The following Councils responded to let me know that they have no reservoir management
responsibilities:

®  Antrim Borough Council

®  Ballymena Borough Council
®  Ballymoney Borough Council
m  Cookstown District Council
m  Moyle District Council

B Omagh District Council

| have received a reply from Coleraine, who hold relevant information, but who are seeking
clarification on what is meant by ‘provisional risk designation’ before sending their
information through. | will liaise with them to ensure they receive the appropriate information,
and forward their reply when | receive it.

Information has been received from Banbridge District Council, Craigavon Borough Council
and Newry and Mourne District Council, detailed in Appendices to this letter.

You may also be aware that a number of DCAL-owned water recreational facilities are to
transfer to local government as a result of the review of Public Administration. Deloitte were
recently commissioned to do a ‘Due Diligence Review’ in relation to transfer, and have given
an estimate of maintenance costs for these bodies of water. It is acknowledged that many
of these are not reservoirs. The Deloitte report is currently in draft form, and so | would be
grateful if you could treat the following information as confidential until the report is published.
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“The ownership and operation of 21 water recreational facilities are currently the responsibility
of DCAL. This will transfer to Local Government from April 2015. These assets are located at:

B Ballysaggart Lough, Dungannon ®  \Verner’s Bridge, Armagh

®  Whitecoat Point, Newry ®  Maydown, Derry

B Cashel Lough, Newry B Keady Glen, Armagh

®  Glenmore, Ballycastle B Knocknacarry, Moyle

B Knockarevan, Fermanagh ®  Sloughan Glen, Omagh

B Ardtea, Cookstown ®  (Coalisland Canal, Coalisland
B Bloody Bridge, Newcastle B Omagh Town Centre

B Drumnsapar, Omagh B Drumaquin, Omagh

B Drumcahy, Fermanagh ®  Cranny Falls, Carnlough

®  Crumlin Glen, Antrim B QOak Lough, Derry

®  Blackwatertown, Armagh

Operating Costs

The operating costs of assets relate solely to maintenance and rent. Total rent paid by DCAL
to leaseholders in 2012/13 totalled £2k. For maintenance, we examined the average annual
maintenance for the last 7 years. The average annual maintenance cost for all assets was £55k.

The maintenance of the local water recreational facilities is provided by the Rivers Agency and
managed by Inland Waterways with DCAL. The contract is administered through a Service Level
Agreement which was initially agreed for the 2011/12 year and extended for a further three
years. This means that the contract will come to an end at the date of transfer. From 1 April
2015, Local Government will be responsible for maintenance of these assets.

Discussions should begin between the Councils and the Rivers Agency for maintaining the
assets post transfer or the Councils should consider beginning a procurement process to find a
new maintenance provider.

...the local recreational water facilities will require approximately £57k of funding to
transfer to

the Councils.

| regret that more information has not been forthcoming from councils, but hope that

the details provided above and in the accompanying appendices, will prove useful to the
Committee in its deliberations. Please do not hesitate to contact me if you require any further
information.

Yours sincerely

K 6

Karen Smyth
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Appendix 1: Banbridge District Council Information for
Corbett Lough Reservoir

Inspection Report.

This is carried out every 10 years and we have had 2 reports done since the lake was
transferred to the Council from Water Service in 1992/4.

The last inspection was carried out in February 2006 by Alan Cooper, All Reservoirs Panel
member, at a cost of £3,500.

The dam at Corbett is of earthen bank construction and the main recommendations are to
keep it relatively clear of vegetation.

Annual Maintenance (reservoir specific)

On an annual basis we would tractor cut the embankment on 2 occasions and deploy 2
operatives x 8 hours x 4 occasions to carry out grass strimming of the banks. Cost approx.
£1,000

Public Amenity area

The car park, picnic area, Boat house, Fishing Lodge, public toilets and grassed areas are
regularly maintained. Litter picking, bins emptied and grass cutting on a weekly basis during
the main summer and growing season. Public toilets cleaned on a daily basis and Boat house
and fishing lodge painted every 3-4 years as required.

It is difficult to put a cost against this but would be around £3,000 to £5,000 per annum.

Monitoring of Reservoir

Banbridge District Council lease the angling rights to the lake to Banbridge Angling Club and
their bailiffs and club officials would keep a watching brief on the dam structure and sluice
and would report any issues to the Council.

From time to time the club would seek permission to open the sluice to lower the lake for fish
management purposes. NO COSTS INCURRED

Recommended Actions from Safety Report

To date there have been no major issues with the dam and sluice and we are only
recommended to keep the structure as clean and clear of any vegetation and obstructions on
an on-going basis.
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Appendix 2: Newry and Mourne District Council Information for
Camlough Lake

In the context of The Reservoir Bill to Northern Ireland, Council have been working in
partnership with Rivers Agency and Northern Ireland Water. A Section 10 Report on Camlough
has been completed in accordance with the current good practice of the Reservoirs Act
(1975). The inspection identified a number of serious deficiencies with the existing dam
structure therefore a report to investigate the works necessary to bring the Dam to a safe
standard was produced. A copy of the Report is attached entitled Camlough Reservoir
Improvement Options Report February 2014 with Addendum Report A supplementary
Abandonment Scoping Report January 2014 is also enclosed.

Camlough Reservoir Improvement Options Report February 2014 recommends the
Rehabilitation Option at a cost of £2,510,000

At paragraph 8.8 page 24 of the report Camlough Reservoir Improvement Options Report
February 2014 attached the capital costs assessment is £2,510,000. Northern Ireland
Water has indicated it will make application to the Department for 50% of this cost. There is
therefore a budget of £1.255 million to be found.

Given the Council’s present activities at Camlough Lake, the Council could be a reservoir
manager for the purposes of the Reservoirs Bill when enacted. If Newry & Mourne District
Council was to continue to use Camlough Lake then this cost of £1.255 million could fall to
the Council.

Section 105 (1) of the draft bill provides as follows:- “The Department may by regulations
make provision as to the payment of grants to reservoir managers of controlled reservoirs for
the purpose of enabling or assisting the managers to comply with their obligations arising by
virtue of this Act.

(2) Regulations made under subsection (1) must require such grants to be subject to

such terms and conditions as the Department may determine (including conditions as to
repayment in the event of contravention of the other terms or conditions on which the grant is
made)”.

The requirement on the Council to raise £1.255million is a significant concern. Camlough
Lake is a tourist and recreation amenity not just for the benefit for the people of Newry &
Mourne but also for the benefit of a much wider catchment area than the District Council
area itself.

The risks to the Community set out at paragraph 3.2 page 8 of Camlough Reservoir
Improvement Options Report February 2014 attached are regarded as potential danger to
persons and property which is outside the remit and powers of the District Council and is
really the responsibility of Government Departments.

The Council believe the 50% cost of £1.255 million requires a multi agency approach which
includes Council, therefore Council will be seeking the support of various Government
Departments.

If the Council agreed to become the owners on the basis of securing the funding for
Rehabilitation Improvements, the ongoing maintenance estimated at £14,000 per annum
would be the responsibility in the long-term, of the Council and will require both financial and
staff resources.

NB: NILGA understands that the Committee has already been provided with the appraisal
information on Camlough Lake, but if a further copy is required, please let NILGA know
and this can be forwarded.
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Appendix 3: Craigavon Borough Council Information

We have received a quotation for £9,100 for the Initial Inspection that will be required under
the Bill. We have not yet undertaken the survey so do not currently have a figure for any work
to be undertaken.
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Derry City Council response regarding Creggan
Country Park 15 May 2014

TSP
Derry City Council
Combhairle Cathrach Dhoire
Derry Cittie Cooncil

Qur ref: KP/AC
15 May 2014

Stella McArdle

Clerk, Committee for Agriculture 8 Rural Dev.
Room 244

Parliament Buildings

Ballymiscaw

Stormont

BELFAST

BT4 3XX

Dear Ms McArdle

Thank you for your recent correspondence to Sharon O'Connor, Town Clerk &
Chief Executive of Derry City Council

Since receiving earlier correspondence from you dated 21% January 2014, my
officers have been working with our Council Solicitor in order to explore the
responsibilities proposed by the Reservoirs Bill and to propose arrangements
to ensure that any requirements and obligations which may come with the Bill
if enacted would be met.

Council officers have arranged a meeting with Creggan Country Park, who
manage the reservoirs in the Derry City Council area, following this meeting an

update will be provided to you.

Yours sincerely
% W

B O’'Hagan
Strategic Director - Environment

Council Offices, 98 Strand Road, Derry, N.Ireland BT48 7NN

telephone: (028) 7136 5151  textphone: (028) 7137 6646 fax: (028) 7136 3569 web: www.derrycity.gov.uk
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