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DEFECTIVE PREMISES BILL

EXPLANATORY AND FINANCIAL MEMORANDUM

INTRODUCTION

1.

This Explanatory and Financial Memorandum has been prepared by the
Department for Communities (“the Department”) in order to assist the reader of
the Bill and to help inform debate on it. It does not form part of the Bill and has
not been endorsed by the Assembly.

The Memorandum needs to be read in conjunction with the Bill. It is not, and
neither is it meant to be, a comprehensive description of the Bill. Where a clause
or part of a clause does not seem to require an explanation or comment, none is
given.

BACKGROUND AND POLICY OBJECTIVES

3.

The outcome of a recent court case has highlighted the disparity between Northern
Ireland and England & Wales in relation to limitation periods for legal action
where a building is shown to be defective. Currently, the statutory limitation
period in Northern Ireland remains at 6 years.

Following a meeting of the Communities, Finance and DAERA Ministers on 19
March, a joint statement was issued recognising that the current provisions place
Northern Ireland citizens at a disadvantage when compared with England &
Wales, and agreeing to introduce legislation to address this disparity at the earliest
possible opportunity, subject to Executive and Assembly approval.

CONSULTATION

5.

The Department has sought, and taken into consideration, the views of the
Northern Ireland Executive and the Committee for Communities on the content of
this Bill.

The Bill as proposed reflects the provisions afforded by s134 and s135 of the

Building Safety Act 2022, which was the subject of scrutiny through both passage
of the House of Commons and House of Lords, prior to receiving Royal Assent.
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To ensure parity with England and Wales is achieved, no further consultation on
the Bill has taken place.

OVERVIEW

7. The Bill has 4 substantive clauses, the main thrust of which is to replicate for
Northern Ireland the effects of sections 134 and 135 of the Building Safety Act
2022 (“the 2022 Act”).

8. This involves amendment of the Defective Premises (NI) Order 1975 (“the DPO”)
and the Limitation (NI) Order 1989 (“the Limitation Order”).

9. The DPO is a very close replication of the Defective Premises Act 1972 for
England & Wales, and the necessary amendments to DPO in the Bill are likewise
a close replication of the amendments in section 134 of the 2022 Act.

10. The Limitation Order is structured and worded somewhat differently to the
Limitation Act 1980. While the new provisions reflect the purpose of s.135 of the
2022 Act, the wording has changed to reflect the content of the Limitation Order.

COMMENTARY ON CLAUSES
Clause 1: Duties relating to work to dwellings

Clause 1 is a very close replication of section 134 of the 2022 Act. Whereas the existing
DPO applies only to works to “provide” a building, this clause extends the duty in the
DPO to cover works done in relation to an existing building.

Clause 2: Limitation Periods

Subsection (1) amends the Limitation Order and deals with the limitation period for 3
types of action —(1) under existing Article 3 DPO; (2) under new Article 4A DPO;
and (3) under Article 20 of the Building Regulations (NI) Order 1979. The limitation
period for these actions is now to be 15 years. In the case of an action under Article
3DPO which arose before the Bill becomes law, the limitation period is increased to
30 years.

Subsection (2) of the clause provides for the amendments to the limitation period (so
far as relating to an action under Article 3 DPO) to be retrospective.

Subsection (4) of the clause requires the court to dismiss a case brought by virtue of
the retrospective effect of the amendments on limitation if satisfied that it is necessary
to do so to avoid a breach of the defendant’s Convention Rights.

Subsection (5) prevents the new limitation periods being used in relation to claims
which have previously been settled by agreement or finally determined by a court
(whether on the basis of limitation or otherwise).
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Clause 3: Defective Premises — Transfer of Functions

Clause 3 makes provision to transfer the functions under the Defective Premises Order
(NI) 1975 to the Department from the Department of Agriculture, Environment and
Rural Affairs.

Subsection (1) effects the statutory transfer of functions.

Lastly an amendment has been made to the definition of “the Department” in Article 2.
This presently refers to 1975 departmental structures and has been superseded by
subsequent Departmental reorganisations.

Clause 4: Short title and commencement

Clause 4 provides for commencement immediately after Royal Assent.
FINANCIAL EFFECTS OF THE BILL

11. The Bill should not give rise to any government expenditure.
HUMAN RIGHTS ISSUES

12. The Bill is considered to be compliant with the European Convention on Human
Rights.

EQUALITY IMPACT ASSESSMENT

13. Research on the effects of the Bill did not identify any issues adversely affecting
any Section 75 groups. As a result, it was agreed that an Equality Impact
Assessment was not required.

REGULATORY IMPACT ASSESSMENT

14. A Regulatory Impact Assessment has been carried out and has found that there is
no evidence to suggest that Northern Ireland should take a different path to that in
place in England & Wales.

RURAL NEEDS IMPACT ASSESSMENT

15. A rural needs impact assessment has been carried out and there will be no
difference in the impact on people living in urban or rural areas.
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LEGISLATIVE COMPETENCE

16. At introduction the Minister for Communities had made the following statement
under section 9 of the Northern Ireland Act 1998:

“In my view the Defective Premises Bill would be within the legislative competence
of the Northern Ireland Assembly .
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