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Further to your letter dated 20 June 2025, to advise that the Economy Committee

wished to receive the following documents,

o The Keeling Schedule for the Bill

o The Equality Impact Assessment or screening document, and

o The Delegated Powers Memorandum.

Please see response below which has been cleared by Minister Archibald. This

submission, and the accompanying documents, with the exception of the equality

screening, which is on the Department’'s website, are not disclosable by the

Department as they relate to the development of government policy. The Economy

Committee may, however, decide to disclose any, or all, of the documents sent to it.
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Officials have now completed preparation of all three documents, which are attached
for the Committee’s information. The Keeling Schedule is in three parts as there are

three pieces of legislation amended by the Bill.

Yours sincerely

Departmental Assembly Liaison Officer



INSOLVENCY (AMENDMENT) BILL
DELEGATED POWERS MEMORANDUM
Prepared by the Department for the Economy
Introduction

1. This Memorandum identifies those provisions in the Insolvency Amendment)
Bill which confer power to make delegated legislation. It explains in each case
why the power has been taken, why the matter has been left to be dealt with by
delegated legislation, and the reasons for choosing the Assembly control
selected.

2.  The Bill makes amendments to the Insolvency (Northern Ireland) 1989 (“the
Insolvency Order”) most of which correspond to amendments made to the
Insolvency Act 1986 (“the Insolvency Act”) applying in England and Wales by
the Enterprise and Regulatory Reform Act 2013, the Deregulation Act 2015 and
the Small Business, Enterprise and Employment Act 2015. There are a small
number of amendments to the Company Directors Disqualification (Northern
Ireland) Order 2002 (“the Disqualification Order”).

3. The Bill also makes amendments to the Insolvent Partnerships Order (Northern
Ireland) 1995, which is subordinate legislation. These amendments are mostly
consequential on the ones made to the Insolvency and Disqualification Orders.

Overview of the Insolvency (Amendment) Bill

4.  The Bill will,

o give administrators the right to take action against directors for fraudulent
or wrongful trading and to assign causes of action

o ensure that the proceeds of claims brought, or assignments made, by
liquidators and administrators go to ordinary unsecured creditors, not
floating charge holders

. do away with the requirement for trustees in bankruptcy and liquidators to
obtain sanction (that is, permission) from creditors or the Department for
the Economy (“the Department”) before undertaking certain actions

o provide that decisions by creditors, and in the case of companies,
contributories, are made in ways which do not involve a physical meeting,
unless insisted upon



enable creditors in company and individual insolvencies to opt out of
receiving correspondence about the insolvency

replace requirements for liquidators to present accounts at final meetings
of company members and creditors with a requirement to instead send
copies of the accounts to the members and creditors

replace the requirement for trustees in bankruptcy to present a report at a
final meeting of the creditors with a requirement to instead give notice to
the creditors that their administration of the bankrupt’s estate is complete,
together with a copy of their report

provide a mechanism for the liquidator to be released if a winding-up
order is rescinded

enable rules to be made allowing creditors in company and individual
insolvency proceedings who are owed small debts to receive a dividend
without submitting a proof of debt claim

provide for the official receiver to become trustee of the bankrupt’'s estate
immediately a bankruptcy order is made

enable administrators to make payments to creditors out of “the
prescribed part” of a company’s property subject to a floating charge
which is set aside for the benefit of unsecured creditors, without having to
obtain permission from the Court

abolish fast-track voluntary arrangements

give the Department power to legislate to strengthen existing provision
intended to ensure continuity of supply of essential goods and services to
businesses which are being kept open by insolvency practitioners to
facilitate their rescue

give the Department power to legislate to ensure that termination clauses
in contracts do not prevent essential supplies being made to businesses
being kept open in the case of voluntary arrangements and in the case of
companies, administrations

put in place requirements for the Enforcement of Judgments Office to be
notified if a resolution for the voluntary winding up of a company is
proposed or has been passed

remove provision enabling a bankruptcy petition to be presented even if
the debtor is only personally present in Northern Ireland on the day on
which the petition is presented



update the Insolvent Partnerships Order (Northern Ireland) 1995 in line
with changes made to the Insolvent Partnerships Order 1994 applying in
England and Wales

provide for the Company Directors Disqualification (Northern Ireland)
Order 2002 to apply where a partnership has entered administration

provide that the Insolvent Partnerships Order (Northern Ireland) 1995 will
no longer apply provisions in the Company Directors Disqualification
(Northern Ireland) Order 2002 which relate to breach of competition law

prevent the presentation of a winding up petition being used as a tactic to
stymie the appointment of an administrator

increase the period by which an administrator’s appointment can be
extended with the consent of creditors from six months to one year

enable administrators to obtain their release without the need for a formal
resolution from all creditors in cases where there will be no distribution to
unsecured creditors

alter the requirement to give notice of intention to appoint an administrator
to prescribed persons so that it only applies in cases where they can have
a say over the appointment

repeal provision allowing the High Court to order money due to a
company it has wound up to be paid into a bank appointed by the Court
instead of directly to the liquidator

enable the Department to seek information directly from directors of
insolvent companies

make it possible for insolvency practitioners as well las the Official
Receiver to be appointed as interim receiver

change the requirement for persons made bankrupt on a creditor’s petition
to provide a statement of affairs so that they will only have to do so if the
Official Receiver requests it

make necessary amendments to insolvency legislation and the Company
Directors Disqualification (Northern Ireland) Order 2002 to take account of
changes to the procedure for individuals in England and Wales to have
themselves declared bankrupt.



Delegated Powers

5.  The Bill contains 121 clauses and four schedules. The provisions which contain
powers to make rules or regulations by Statutory Rule are set out in the
following table.

Clause or
paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Clause 7(1) Rules Negative | Subsection (1) of clause 7 inserts new
resolution | Article 208ZE into the Insolvency Order,
Article 208ZE paragraph (11) of which is a power to
inserted into 10* prescribe or authorize a procedure
under paragraph 8A of Schedule 5 to
the Insolvency Order.
Clause 7(1) Rules Negative | Subsection (1) of clause 7 inserts new
resolution | Article 208ZF into the Insolvency Order,
Article 208ZF paragraphs (2) and (10) of which are
inserted into 10* powers to make rules.
Clause 7(1) Regulations Draft Subsection (1) of clause 7 inserts new
affirmative | Article 208ZG into the Insolvency Order,
Article 208Z2G paragraphs (1) to (5) of which are
inserted into 10* powers to make regulations.
Clause 7(2) Rules Negative | Subsection (2) of clause 7 inserts new
resolution | paragraph 8A into Schedule 5 to the
Paragraph Insolvency Order. Paragraph 8A makes
8A inserted into provision about matters which can be
Schedule 5 to included in rules.
the 10*
Clause 8(1) Rules Negative | Subsection (1) of clause 8 inserts new
resolution | Article 345A into the Insolvency Order,
Article 345A paragraph (11) of which is a power to
inserted into 10* prescribe or authorize a procedure
under paragraph 9A of Schedule 6 to
the Insolvency Order.
Clause 8(1) Rules Negative | Subsection (1) of clause 8 inserts new
resolution | Article 345B into the Insolvency Order,
Article 345B paragraphs (2) and (9) of which are
inserted into 10* powers to make rules.
Clause 8(1) Regulations Draft Subsection (1) of clause 8 inserts new
affirmative | Article 345C into the Insolvency Order,
Article 345C paragraphs (1) to (5) of which are
inserted into the powers to make regulations.
10*




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Clause 8(2) Rules Negative | Subsection (2) of clause 8 inserts new
resolution | paragraph 9A into Schedule 6 to the
Paragraph Insolvency Order. Paragraph 9A makes
9A inserted into provision about matters which can be
Schedule 6 to included in rules.
the 10*
Clause 9(1) Rules Negative | Subsection (1) of clause 9 inserts new
resolution | Article 208ZJ into the Insolvency Order,
Article 2082J paragraphs (1) and (3) of which are
inserted into the powers to make rules.
10*
Clause 9(1) Rules Negative | Subsection (2) of clause 9 inserts new
resolution | Article 8A into the Insolvency Order,
Article 8A paragraph (1)(b) of which is a power to
inserted into the make rules.
10*
Clause 9(3) Rules Negative | Subsection (3) of clause 9 inserts new
resolution | paragraph 5A into Schedule 5 to the
Paragraph Insolvency Order. Paragraph 5A makes
5A inserted into provision about matters which can be
Schedule 5 to included in rules.
the 10*
Clause 10(1) Rules Negative | Subsection (1) of clause 10 inserts new
resolution | Article 345E into the Insolvency Order,
Article 345E paragraphs (1) and (3) of which are
inserted into the powers to make rules.
10*
Clause 10(2) Rules Negative | Subsection (2) of clause 10 inserts new
resolution | Article 11A into the Insolvency Order,
Article 11A paragraph (1)(b) of which is a power to
inserted into the make rules.
(o)
Clause 10(3) Rules Negative | Subsection (3) of clause 10 inserts new
resolution | paragraph 5ZA into Schedule 6 to the
Paragraph Insolvency Order. Paragraph 5ZA
5ZA inserted makes provision about matters which
into Schedule 6 can be included in rules.
to the 10*
Clause 13 Rules Negative | The amendment made by clause 13
resolution | alters an existing power under Article

13H of the Insolvency Order to make
rules.




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Azzf‘:?glly Notes
inserted into can be
other made
legislation
Clause 16(6) Rules Negative | The amendment made by clause 16(6)
resolution | alters an existing power under Article
17(5) of the Insolvency Order to make
rules.
Clause 16(8) Rules Negative | Subsection (8) of clause 16 inserts new
resolution | paragraph (6A) into Article 17 of the
New paragraph Insolvency Order. Subparagraph (b) of
(6A) inserted paragraph (6A) includes a power to
into Article17 of make rules.
the 10*
Clause 17(2) Rules Negative | The amendment made by clause 17(2)
resolution | alters an existing power under Article
17A(2) of the Insolvency Order to make
rules.
Clause 19(4)(a) Rules Negative | The amendment made by clause
resolution | 19(4)(a) alters an existing power under
Article 19(2)(a) of the Insolvency Order
to make rules.
Clause 24 Rules Negative | Following the amendment made by
resolution | clause 24, paragraph (1) in Article 59 of
the Insolvency Order will contain a
power to make rules.
Clause 27(2) Rules Negative | Subsection (2) of clause 27 inserts new
resolution | paragraph (1A) into Article 81 of the
New paragraph Insolvency Order. Subparagraph (a) of
(1A) inserted paragraph (1A) includes a power to
into Article 81 of make rules.
the 10*
Clause 27(4) Rules Negative | Subsection (4) of clause 27 inserts new
resolution | paragraphs (4A) & (4B) into Article 81 of
New the Insolvency Order. New paragraphs
paragraphs (4A) (4A) & (4B) each include a power to
& (4B) inserted make rules.
into Article 81 of
the 10*
Clause 31(2) Rules Negative | Subsection (2) of clause 31 replaces
resolution | paragraph (1) in Article 85 of the

Substitute
paragraph (1) in
Article 85 of the

[0

Insolvency Order with a substitute.
Subparagraph (a) of the substitute
paragraph includes a power to make
rules.




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Azzz:?::y Notes
inserted into can be
other made
legislation
Clause 32 Rules Negative | Clause 32 replaces paragraph (1) in
resolution | Article 86 of the Insolvency Order with
Substitutes paragraphs (1), (1A) and (1B).
paragraph (1) in Paragraphs (1A) and (1B) include a
Article 86 of the power to make rules.
10*
Clause 33(2) Rules Negative | Following the amendment made by
resolution | clause 33(2), paragraph (1) in Article 87
of the Insolvency Order will contain a
power to make rules.
Clause 35 Rules Negative | The amendment made by clause 35
resolution | alters an existing power under Article
91(1)(b) of the Insolvency Order to
make rules.
Clause 36 Rules Negative | Clause 36 replaces Article 92 of the
resolution | Insolvency Order with a substitute,
Substitute paragraph (4) of which is a power to
Article 92 of the make rules.
10*
Clause 38(2) Rules Negative | Following the amendment made by
resolution | clause 38(2), paragraph (4) in Article
116 of the Insolvency Order will contain
a power to make rules.
Clause 38(3) Rules Negative | Clause 38(3) replaces paragraphs (5) &
resolution | (6) in Article 116 of the Insolvency Order
Substitute with paragraphs (5) to (8). Paragraph
paragraph (5)(c) (5)(c) includes a power to make rules.
in Article 116 of
the 10*
Clause 40(3) Rules Negative | Following the amendment made by
resolution | clause 40(3), paragraph (2) in Article
118 of the Insolvency Order will contain
a power to make rules.
Clause 42 Rules Negative | Clause 42 replaces paragraphs (1) to
resolution | (3) in Article 120 of the Insolvency Order
Substitute with paragraphs (1) to (3C). Paragraphs
paragraphs (2), (2), (3) and (3B) include a power to
(3) & (3B) in make rules.
Article 120 of
the 10*




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Clause 43 Rules Negative | Clause 43 replaces 124 of the
resolution | Insolvency Order with a substitute,
Substitute paragraph (5) of which is a power to
Article 124 of make rules.
the 10*
Clause 44 Rules Negative | The replacement by clause 44 of sub-
resolution | paragraph (a) in Article 137(1) of the
Insolvency Order with a substitute alters
an existing power under paragraph (1)
of Article 137 to make rules.
Clause 47(2) Rules Negative | The amendment made by clause 47(2)
resolution | alters an existing power under Article
145(2)(b) of the Insolvency Order to
make rules.
Clause 47(3) Rules Negative | Subsection (3) of clause 47 replaces
Substitute resolution | paragraphs (3) of Article 145 of the
paragraphs (3) Insolvency Order with paragraphs (3) &
& (3A) in Article (3A). Paragraphs (3)(c) and (3A)(c)
145 of the 10* include a power to make rules.
Clause 48(2) Rules Negative | The amendment made by clause 48(2)
resolution | alters an existing power under Article
146(2) of the Insolvency Order to make
rules.
Clause 48(3) Rules Negative | The amendment made by clause 48(3)
resolution | alters an existing power under Article
146(3) of the Insolvency Order to make
rules.
Clause 49(2) Rules Negative | Subsection (2) of clause 49 replaces
resolution | paragraph (2) of Article 147 of the
Substitute Insolvency Order with paragraphs (2) to
paragraphs (2) (21). Paragraphs (2A), (2B)(b), (2C), (2F)
to (21) in Article and (2H)(a) include power to make
147 of the 10* rules.
Clause 50(3) Rules Negative | Subsection (3) of clause 50 replaces
resolution | paragraph (4) of Article 147 of the

Substitute
paragraphs (4)
to (4G) in Article
148 of the 10*

Insolvency Order with paragraphs (4) to
(4G). Paragraphs (4A)(b), (4B), (4E),
and (4F)(a) include power to make
rules.




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Azzz:?::y Notes
inserted into can be
other made
legislation
Clause 62(2) Rules Negative | Subsection (2) of clause 62 inserts new
resolution | paragraph 9A into Schedule 5 to the
Paragraph 9A Insolvency Order. Paragraph 9A makes
inserted into provision about matters which can be
Schedule 5 to included in rules.
the 10*
Clause 62(3) to Rules Negative | The amendment made by subsections
(5) resolution | (3) to (5) of clause 62 alter the existing
power under paragraph 10 of Schedule
5 to the Insolvency Order to make
provision about matters which can be
included in rules.
Clause 67(2) Rules Negative | Subsection (2) of clause 67 replaces
resolution | paragraph (1) of Article 233 of the
Substitute Insolvency Order with a substitute,
paragraph (1) of subparagraph (b) of which contains a
Article 233 of power to make rules.
the 10*
Clause 68(3)(b) Rules Negative | The amendment made by subsection
resolution | (3)(b) of clause 68 alters an existing
power under Article 234(2)(b) of the
Insolvency Order to make rules.
Clause 70(4) Rules Negative | The amendment made by subsection (4)
resolution | of clause 70 alters an existing power
under Article 236(2)(b)(i) of the
Insolvency Order to make rules.
Clause 78(2) Rules Negative | The amendment made by subsection (2)
resolution | of clause 78 alters an existing power
under Article 271(1) of the Insolvency
Order to make rules.
Clause 78(4) Rules Negative | Subsection (4) of clause 78 inserts new
resolution | paragraphs (3A) & (3B) into Article 271
New paragraph of the Insolvency Order. New paragraph
(3A) inserted (3A) includes a power to make rules.
into Article 271
of the 10*
Clause 78(6) Rules Negative | Subsection (6) of clause 78 inserts new
resolution | paragraph (7A) into Article 271 of the

New paragraph

(7A)(a) inserted

into Article 271
of the 10*

Insolvency Order, subparagraph (a) of
which includes a power to make rules.




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Clause 79(3) Rules Negative | Subsection (3) of clause 79 replaces
resolution | paragraph (3) of Article 272 of the
Substitute Insolvency Order with paragraphs (3) to
paragraphs (3) (3G). Paragraphs (3A)(b), (3B), (3E),
to (3G) in Article and (3F)(a) include power to make
272 of the 10* rules.
Clause 80(2) Rules Negative | Subsection (2) of clause 80 replaces
resolution | paragraph (3) of Article 273 of the
Substitute Insolvency Order with paragraphs (3) &
paragraph (3A) (3A). Paragraph (3A) includes a power
in Article 273 of to make rules.
the 10*
Clause 81(2) Rules Negative | The amendment made by subsection (2)
resolution | of clause 81 alters an existing power
under Article 274(1) of the Insolvency
Order to make rules.
Clause 87(2) Rules Negative | Subsection (2) of clause 87 inserts new
resolution | paragraph 10A into Schedule 6 to the
Paragraph 10A Insolvency Order. Paragraph 10A makes
inserted into provision about matters which can be
Schedule 6 to included in rules.
the 10*
Clause 87(3) Rules Negative | The amendment made by subsections
resolution | (3) of clause 87 alters the existing power
under paragraph 11 of Schedule 6 to the
Insolvency Order to make provision
about matters which can be included in
rules.
Clause 90 Rules Negative | Clause 90 inserts new paragraph 13A
resolution | into Schedule 5 to the Insolvency Order.
Paragraph 13A Paragraph 13A makes provision about
inserted into matters which can be included in rules.
Schedule 5 to
the 10*
Clause 91 Rules Negative | Clause 91 inserts new paragraph 16A
resolution | into Schedule 6 to the Insolvency Order.
Paragraph 16A Paragraph 16A makes provision about
inserted into matters which can be included in rules.
Schedule 6 to
the 10*

10




Clause or
paragraph in
schedule /
provision
inserted into
other
legislation

Nature of
statutory
rule which
can be
made

Assembly
control

Notes

Clause 94

Regulations

Draft
affirmative

Subsection (1) of clause 94 is a power
for the Department to make regulations,
subsection (3) provides that “specified”
in clause 94 means specified in the
regulations. There is further provision
about what regulations under clause 94
can contain in clause 100(1).

Clause 95

Regulations

Draft
affirmative

Subsection (1) of clause 95 is a power
for the Department to make regulations,
subsection (2), (3), (4), and (5) make
provision about what regulations made
in exercise of this power may or must
contain. There is further provision about
what regulations under clause 95 can
contain in clause 100(2).

Clause 98

Regulations

Draft
affirmative

Subsection (1) of clause 98 is a power
for the Department to make regulations,
subsection (2) provides that “specified”
in clause 98 means specified in the
regulations. There is further provision
about what regulations under clause 98
can contain in clause 100(1).

Clause 99

Regulations

Draft
affirmative

Subsection (1) of clause 99 is a power
for the Department to make regulations,
subsection (2), (3), (4), (5) and (6) make
provision about what regulations made
in exercise of this power may or must
contain. There is further provision about
what regulations under clause 99 can
contain in clause 100(2).

Clause 101(1)

Article 208ZH

inserted into the

[0

Rules

Negative
resolution

Clause 101 inserts new Article 208ZH
into the Insolvency Order. Paragraph
(8)(b) of Article 208ZH is a power to
make rules.

Clause 101(1)

Article 208ZI

inserted into the

[0

Rules

Negative
resolution

Clause 101 inserts new Article 208ZI
into the Insolvency Order. Paragraph
(1)(b) of Article 208ZI is a power to
make rules.

11




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Clause 101(2) Rules Negative | Clause 101 inserts new Article 345D into
resolution | the Insolvency Order. Subparagraphs
Article 345D (a) and (b) in paragraph (2) of Article
inserted into the 345D are powers to make rules.
10*
Clause 119 Order Can be | Clause 119 enables the making of
draft consequential provision.
affirmative
or negative
resolution,
depending
on
purpose.
Paragraph 7 of Rules Negative | The amendment made by paragraph 7
Schedule 1 resolution | of Schedule 1 alters an existing power
under paragraph 53(2) of Schedule B1
to the Insolvency Order to make rules.
Paragraph 8 of Rules Negative | Paragraph 8 of Schedule 1 replaces
Schedule 1 resolution | subparagraph (3) in paragraph 53 of
Schedule B1 to the Insolvency Order
Substitute with a substitute which contains a power
subparagraph to make rules.
(3) in paragraph
53 of Schedule
B1 to the IO*
Paragraph 11 of Rules Negative | The amendment made by paragraph 11
Schedule 1 resolution | of Schedule 1 alters an existing power
under paragraph 54(2) of Schedule B1
to the Insolvency Order to make rules.
Paragraph 17 of Rules Negative | The amendment made by paragraph 17
Schedule 1 resolution | of Schedule 1 alters an existing power
under paragraph 55(6) of Schedule B1
to the Insolvency Order to make rules.
Paragraph 20 of Rules Negative | The amendment made by paragraph 20
Schedule 1 resolution | of Schedule 1 alters an existing power
under paragraph 57(1) of Schedule B1
to the Insolvency Order to make rules.
Paragraph 22 of Rules Negative | The amendment made by paragraph 22
Schedule 1 resolution | of Schedule 1 will result in paragraph

58(1) of Schedule B1 to the Insolvency
Order containing a power to make rules.

12




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Azzf‘:?glly Notes
inserted into can be
other made
legislation
Paragraph 8 of Rules Negative | The amendment made by paragraph 8
Schedule 2 resolution | of Schedule 2 to paragraph (3) of Article
271 of the Insolvency Order will alter the
circumstances in which the existing
power under paragraph (1) of that Article
to make rules can be exercised.
Paragraph 3 of Rules Negative | The amendment made by paragraph 3
Schedule 3 resolution | of Schedule 3 to paragraph 27(2) in
Schedule B1 to the Insolvency Order will
alter the circumstances in which the
existing powers under paragraph 27(2)
to make rules can be exercised.
Paragraph Rules Negative | Paragraph 13(3) of Schedule 3 inserts
13(3) of resolution | new paragraph (2A) into Article 261 of
Schedule 3 the Insolvency Order. Paragraph (2A)
includes a power to make rules.
Paragraph Rules Negative | The amendment made by paragraph
18(2) of resolution | 18(2) of Schedule 3 to paragraph (3)(a)
Schedule 3 in Article 349 of the Insolvency Order
will alter the circumstances in which the
existing powers to make rules under
paragraph (3)(b) of that Article are to be
exercised.
Paragraph 19 of Order Affirmative | The replacement by paragraph 19 of
Schedule 3 resolution | Schedule 3 of paragraph (9)(a) in Article
24 of the Insolvency (Northern Ireland)
Substitute Order 2005 with new paragraphs (a)
paragraphs (a) and (aa) will alter the circumstances in
& (aa) in Article which the existing powers to make an
24 of the order under paragraph (1) of that Article
Insolvency (NI) can be exercised.
Order 2005
Paragraph 6(5) Rules Negative | The amendment made by paragraph
of Schedule 4 resolution | 6(5) of Schedule 4 will alter the purpose
for which the power to make rules under
modified Article 17(5) of the Insolvency
Order in Schedule 1 to IPO(NI)1995**
can be exercised.
Paragraph 6(6) Rules Negative | The amendment made by paragraph
of Schedule 4 resolution | 6(6) of Schedule 4 to modified Article

17(6) of the Insolvency Order in
Schedule 1 to the IPO(NI)1995** alters
an existing power to make rules under

13




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Azzf‘:?glly Notes
inserted into can be
other made
legislation
modified Article 17(6).
Paragraph 7(2) Rules Negative | Paragraph 7(2) of Schedule 4 to the
of Schedule 4 resolution | Insolvency Order replaces paragraph (2)
of modified Article 17A in Schedule 1 to
Substitute the IPO(NI)1995** with a substitute,
paragraph (2) in which contains a power to make rules.
modified Article
17A of the 10*
in Schedule 1 to
the IPO(NI)
1995**
Paragraph 8(3) Rules Negative | The amendment made by paragraph
& (4) of resolution | 8(3) and (4) of Schedule 4 will alter the
Schedule 4 purpose for which the power to make
rules under modified Article 18(2)(b) of
the Insolvency Order in Schedule 1 to
IPO(NI)1995** can be exercised.
Paragraph 9(4) Rules Negative | The amendment made by paragraph
of Schedule 4 resolution | 9(4) of Schedule 4 will alter the purpose
for which the power to make rules under
modified Article 19(2)(a) and (b) of the
Insolvency Order in Schedule 1 to
IPO(NI) 1995** can be exercised.
Paragraph Rules Negative | The amendment made by paragraph
21(2) of resolution | 21(2) of Schedule 4 will alter the
Schedule 4 purpose for which the powers to make
rules under modified paragraph 53(2) of
Schedule B1 to the Insolvency Order in
paragraph 28 of Schedule 2 to the
IPO(NI)1995** can be exercised.
Paragraph Rules Negative | Paragraph 21(3) of Schedule 4 to the
21(3) of resolution | Insolvency Order replaces
Schedule 4 subparagraph (3) in modified paragraph
53 of Schedule B1 to the Insolvency
Order in paragraph 28 of Schedule 2 to
the IPO(NI)1995** with a substitute,
which contains a power to make rules.
Paragraph 35 of Rules Negative | Paragraph 35 of Schedule 4 inserts new
Schedule 4 resolution | paragraphs 8Ato 8l into Schedule 3 to
the IPO(NI)1995**. Paragraph 8D
Modified Article provides a modified version of Article
120 of 120 of the Insolvency Order. Paragraphs
the I0* in (2), (4), (6) and (7) of modified Article

14




Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
paragraph 8D 120 contain powers to make rules.
inserted into
Schedule 3 to
the IPO(NI)
1995**
Paragraph Rules Negative | The amendment made by paragraph
43(3) of resolution | 43(3) of Schedule 4 will result in
Schedule 4 paragraph (4) of modified Article 116 of
the Insolvency Order in paragraph 12 of
Schedule 4 to the IPO(NI)
1995**containing a power to make rules.
Paragraph Rules Negative | Paragraph 43(4) of Schedule 4 inserts
43(4) of resolution | new paragraph (5) into modified Article
Schedule 4 116 of the Insolvency Order in
paragraph 12 of Schedule 4 to the
Paragraph IPO(NI)1995**.
(5)(c) inserted Subparagraph (c) of paragraph (5)
into modified contains a power to make rules.
Article 116 of
the 10* in
paragraph 12 of
Schedule 4 to
the IPO(NI)
1995**
Paragraph 49 of Rules Negative | Paragraph 49 of Schedule 4 replaces
Schedule 4 resolution | modified Article 120 in paragraph 16 of
Schedule 4 to the IPO(NI)1995** with a
Paragraphs (2) substitute, paragraphs (2) and (4) of
& (4) of which contain powers to make rules.
substitute
modified Article
120 of the 10*
Paragraph Rules Negative | The amendment made by paragraph
50(3) of resolution | 50(3) of Schedule 4 to paragraph (6) of
Schedule 4 modified Article 120A of the Insolvency
Order in Schedule 4 to the
IPO(NI)1995** alters an existing power
to make rules under paragraph (6) of the
modified Article.
Paragraph 51 of Rules Negative | Paragraph 51 of Schedule 4 replaces
Schedule 4 resolution | modified Article 124 of the Insolvency

Order in paragraph 18 of Schedule 4 to
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Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Paragraph (5) the IPO(NI)1995** with a substitute,
of substitute paragraph (5) of which contains a power
modified Article to make rules.
124 of the 10*
Paragraph Rules Negative | Paragraph 55(3) of Schedule 4 replaces
55(3) of resolution | paragraph (4) of modified Article 148 of
Schedule 4 the Insolvency Order in paragraph 22 of
Schedule 4 to the IPO(NI)1995 **with
Substitute paragraphs (4) to (4E). Paragraphs (4A)
paragraphs (4A) and (4E)(a) contain powers to make
& (4E) in rules.
modified Article
148 in
paragraph 22 of
Schedule 4 to
the IPO(NI)
1995**
Paragraph 61 of Rules Negative | Paragraph 61 of Schedule 4 inserts new
Schedule 4 resolution | paragraph 27ZA into Schedule 4 to the
IPO(NI)1995**. Paragraph 27ZA
Paragraph (11) contains a modified version of Article
of modified 208ZE of the Insolvency Order. The
Article 208ZE of definitions of “qualifying decision
the 10" in procedure” and “creditors’ decision
included in procedure” in paragraph (11) of modified
paragraph 27ZA Article 208ZE contain powers to make
inserted into rules.
Schedule 4 to
the IPO(NI)
1995**
Paragraph 61 of Rules Negative | Paragraph 61 of Schedule 4 inserts new
Schedule 4 resolution | paragraph 27ZB into Schedule 4 to the

Paragraph (3)
of modified
Article 208ZF of
the 10* included
in paragraph
27ZB inserted
into Schedule 4
to the IPO(NI)
1995**

IPO(NI)1995**. Paragraph 27ZB
contains a modified version of Article
208ZF of the Insolvency Order,
paragraph (3) of which contains a power
to make rules.
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Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
Paragraph Rules Negative | The amendment made by paragraph
76(2) of resolution | 76(2) of Schedule 4 will result in
Schedule 4 paragraph (1) of modified Article 271 of
the Insolvency Order in paragraph 15 of
Schedule 7 to the IPO(NI)
1995**containing a power to make rules.
Paragraph Rules Negative | Paragraph 76(3) of Schedule 4 inserts
76(3) of resolution | new paragraphs (1A) to (1C) into
Schedule 4 modified Article 271 of the Insolvency
Order in paragraph 15 of Schedule 7 to
Paragraph (1B) the IPO(NI)1995**.
inserted into Paragraph (1B) contains a power to
modified Article make rules.
271 of the 10* in
paragraph 15 of
Schedule 7 to
the IPO(NI)
1995**
Paragraph Rules Negative | Paragraph 77(3) of Schedule 4 replaces
77(3) of resolution | paragraph (3) of modified Article 272 of
Schedule 4 the Insolvency Order in paragraph 16 of
Schedule 7 to the IPO(NI)1995** with
Substitute paragraphs (3) to (3E). Paragraphs (3A)
paragraphs (3A) and (3E)(a) contain powers to make
& (3E)(@) in rules.
modified Article
272 of the 10* in
paragraph 16 of
Schedule 7 to
the IPO(NI)
1995**
Paragraph Rules Negative | The amendment made by paragraph
79(2) of resolution | 79(2) of Schedule 4 will result in
Schedule 4 paragraph (1) of modified Article 274 of
the Insolvency Order in paragraph 18 of
Schedule 7 to the IPO(NI)
1995**containing a power to make rules.
Paragraph 83 of Rules Negative | Paragraph 83 of Schedule 4 replaces
Schedule 4 resolution | modified Article 304 of the Insolvency
Order in paragraph 22 of Schedule 7 to
Paragraph (4) the IPO(NI)1995** with a substitute,
of substitute paragraph (4) of which contains a power
modified Article to make rules.
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Clause or

paragraph in Nature of
schedule / statutory
provision rule which Assembly Notes
. - control
inserted into can be
other made
legislation
304 of the IO0*
Paragraph 93 of | Regulations | Negative | Paragraph 93 of Schedule 4 inserts
Schedule 4 resolution | modified versions of Articles 22, 23 and
23A of the Disqualification Order into
Paragraph (1) & Schedule 8 to the IPO(NI) 1995**.
(7) of modified Paragraphs (1) and (7) of modified
Article 22 of the Article 22 contains powers to make
Disqualification regulations.
Order
Paragraph 93 of Rules or Negative | Paragraph 93 of Schedule 4 inserts
Schedule 4 regulations | resolution | modified versions of Articles 22, 23 and

23A of the Disqualification Order into
Schedule 8 to the IPO(NI) 1995**.
Paragraph (3) of modified Article 23
contains powers to make rules or
regulations.

*Insolvency (Northern Ireland) Order 1989
**Insolvent Partnership Order (Northern Ireland) 1995

Much of the Bill consists of the insertion of provisions into the Insolvency Order.

The inserted provisions provide for several matters to be “prescribed”. This
term is defined by Article 2 of the Insolvency Order to mean, subject to certain
exceptions, prescribed by rules. The only exception relevant to the Bill is Part
XII of the Insolvency Order, which includes Article 349. Paragraph 18(1) of
Schedule 3 to the Bill makes a minor amendment to paragraph (3)(a) Article
349, and that amendment does not include the word “prescribed”.

The rules in question are made by the Department of Justice, under Article 359

of the Insolvency Order, for the purpose of giving effect to that Order. Rules
made under Article 359 of the Insolvency Order are subject to negative
resolution procedure. The concurrence of this Department and in the case of
rules affecting court procedure, the Lady Chief Justice are required. In all cases
the Insolvency Rules Committee, which is an advisory committee to the
Department of Justice, has to be consulted. The current rules are the
Insolvency Rules (Northern Ireland) 1991 (S.R. 1991 No. 364). These rules
have been subject to extensive amendment during the years that they have
been in operation and are to be replaced by new set of consolidated rules. The
new rules are essential to the working of some of the Bill provisions and it will
only be possible to bring these provisions into operation once the new rules
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have been made and brought into operation. References in the remainder of
this memorandum to “prescribed” and “rules” are to prescription by the
consolidated rules which will to replace the current rules.

CLAUSES IN THE BILL WHICH CREATE NEW DELEGATED POWERS OR
WHICH AMEND OR ALTER THE EFFECT OF EXISTING ONES

Clause 7 of the Bill: Abolition of requirements to hold meetings: company
insolvency

8.

Clause 7 inserts three Articles into the Insolvency Order and one paragraph into
Schedule 5 to that Order which contain delegated powers. Two of the Articles
inserted into the Insolvency Order provide for the making of Rules by negative
resolution of the Assembly, as does the paragraph inserted into Schedule 5.
The third Article contains power to make regulations by draft affirmative
resolution.

Article 208ZE(11) : Decisions by creditors and contributories: general

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

9.

10.

Article 208ZE, inserted into the Insolvency Order by clause 7(1) of the Bill,
makes provision about the method to be used by a company’s creditors or
contributories to make decisions for the purposes of Parts 1A to 7 of the
Insolvency Order. Paragraph (2) of Article 208ZE provides that decisions for the
purposes of Parts 1A to 7 are to be made using what is termed a qualifying
decision procedure. Paragraph (2), together with paragraph (3) also provide
that decisions are not to be made by meetings unless, what is termed the
minimum number of creditors or contributories, request it.

The use of the term “qualifying decision procedure” in paragraph (2) of Article
208ZE makes it necessary to set out what such a procedure is. Paragraph (11)
of Article 208ZE enables provision to be made for this purpose. Paragraph (11)
provides that a “qualifying decision procedure” is a procedure “prescribed or
authorized under paragraph 8A of Schedule 5” to the Insolvency Order.
Schedule 5 lists matters which can be included in company insolvency rules,
made under Article 359 of the Insolvency Order and paragraph 8A is inserted
into that Schedule by subsection (2) of clause 7.
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11.

12.

13.

The definition of “qualifying decision procedure” is best dealt with in delegated
legislation for two reasons. The first is that the definition includes a detailed list
of procedures. The second is that the list may require updating as other
procedures which could appropriately be used by creditors and contributories to
make decisions are identified or emerge due to technological change, and it will
be easier to amend the list if it is in delegated legislation.

The definition relates to the procedure to be used by creditors and
contributories to make decisions and it is normal practice for any matters
relating to insolvency procedures to be legislated for in Rules which are subject
to negative resolution in the Assembly. It is considered that negative resolution
offers an adequate form of control as Rules are subject to scrutiny by the
committee referred to in paragraph 7, before being laid at the Assembly. The
committee is chaired by a High Court Judge and its membership includes the
Master in Bankruptcy and representatives from the legal and insolvency
professions, who can bring specialist knowledge to bear when considering draft
Rules.

Paragraph (11) of Article 208ZE corresponds to subsection (11) of section
246ZE in the Insolvency Act.

Paragraph 8A inserted into Schedule 5 to the Insolvency Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

14.

15.

16.

As explained in paragraph 10 above, paragraph (11) of new Article 208ZE
defines a “qualifying decision procedure” in Parts 1A to 7 of the Insolvency
Order as a procedure prescribed or authorized under paragraph 8A of Schedule
5 to that Order.

Paragraph 8A, inserted into Schedule 5 by clause 7(2) of the Bill, enables
provision prescribing particular procedures to be used by creditors and
contributories when making decisions to be included in company insolvency
rules and lists particular matters which can be included in such provisions.
Paragraph 8A also establishes that the rules can authorize the use of
procedures other than those prescribed but that if they do, they must provide
that those procedures have to comply with prescribed requirements.

The rationale for leaving prescription of the procedures to be used by creditors

and contributories when making decisions to be dealt with in delegated
legislation is as explained in paragraph 12 above. The reasons for negative
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17.

resolution being considered to be an adequate form of control are the same as
set out in paragraph 12.

Paragraph 8A inserted into Schedule 5 to the Insolvency Order corresponds to
paragraph 8A in Schedule 9 to the Insolvency Act.

Article 208ZF(2) : Deemed consent procedure

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

18.

19.

20.

Article 208ZF, inserted into the Insolvency Order by clause 7(1) of the Bill, sets
out a procedure, known as the deemed consent procedure, which can be used
by a company’s creditors and contributories as an alternative to the qualifying
decision procedure, when making decisions. The creditors or contributories are
given notice of the matter about which they are to make a decision and the
proposed decision. If less than 10% by value of the creditors or contributories
object to the proposed decision, it is treated as having been made.

Paragraph (2) of Article 208ZF creates an exception to the right to use the
deemed consent procedure. Paragraph (2) provides that rules which give
creditors or contributories the right to make a decision about a person’s
remuneration must provide that the decision has to be made using a qualifying
decision procedure.

The purpose of paragraph (2) is to prevent individuals, generally insolvency
practitioners, using the deemed consent procedure to seek approval for a
decision which they have made as to what their remuneration should be or how
it should be calculated. Forcing them to use a qualifying decision procedure
gives those making the decision maximum opportunity to freely decide what the
remuneration should be, instead of being limited to either agreeing or
disagreeing with a pre-determined proposal as to what it should be. Paragraph
(2) does not directly forbid the use of the deemed consent procedure. Neither
does it create any right to make delegated legislation. Schedule 5 to the
Insolvency Order already includes power to make rules which make provision
as to the amount, or manner of determining the amount, payable to insolvency
office-holders by way of remuneration and any rules made for this purpose will,
like any other rules, be subject to negative resolution in the Assembly.
Paragraph (2) in Article 208ZF simply puts in place a limit on what rules made
under this existing power can do. They cannot provide for decisions about
remuneration to be made using the deemed consent procedure; they can only
provide for them to be made using a qualifying decision procedure.
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21. Paragraph (2) of Article 208ZF corresponds to subsection (2) of section 246ZF
in the Insolvency Act.

Article 208ZF(10) : Deemed consent procedure

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

22. Article 208ZF sets out in broad terms how the deemed consent procedure for
making decisions is to be carried out.

23. However paragraph (10) of that Article provides that further provision about the
procedure can be made by the rules.

24. The purpose of paragraph (10) is to enable more detailed requirements for the
conduct of the procedure, which it would not be appropriate to include in
primary legislation, to be set out in delegated legislation.

25. As explained in paragraph 12, it is normal practice for any matters relating to
insolvency procedures to be legislated for in Rules which are subject to
negative resolution in the Assembly. Negative resolution is considered to be an
adequate form of Assembly control for the same reasons as set out in
paragraph 12.

26. Paragraph 10 of Article 208ZF corresponds to subsection (10) of section 246ZF
in the Insolvency Act.

Article 208ZG(1) : Power to amend Articles 208ZE and 208ZF

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative resolution

27. Paragraph (2) of Article 208ZE enables decisions to be made by creditors and
contributories using any qualifying decision procedure, with the proviso that a
meeting is not to be used unless paragraph (3) of Article 208ZE applies.

Paragraph (3) applies if at least what is termed the minimum number of
creditors or contributories request in writing that the decision be made at a
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28.

29.

30.

31.

32.

33.

meeting. Paragraph (4) provides that if this happens, the person seeking the
decision has to summon a meeting of the creditors or contributories.

The fact that paragraph (3) refers to “the minimum number” of creditors” or
contributories makes it necessary to provide a definition of that term. The
definition is provided by paragraph (7) which states that for the purposes of
paragraph (3) the “minimum number” is,

° 10% in value of the creditors or contributories
° 10% in number of the creditors or contributories

° 10 creditors or contributories

Paragraph (1) of Article 208ZG, inserted into the Insolvency Order by clause
7(1) of the Bill, is an enabling power which gives the Department the right to
make regulations to alter the minimum number.

The choice of what proportion or number of creditors or contributories should
be able to insist on a decision being taken at a meeting is a subjective one and
perceptions of what that figure should be might change over time. It is therefore
desirable that a mechanism should be in place to allow the figure to be
changed. Paragraph (1) of Article 208ZG provides for the creation of the
necessary mechanism.

Paragraph (3) of Article 208ZG would apply if any regulations were being made,
so that the change to the minimum number of creditors or contributories able to
insist on a decision being taken at a meeting could be to any or all of the
proportion in value, the proportion in number, or the absolute number.
Paragraph (4) of Article 208ZG would apply so that the change could be made
either with respect to all creditors or contributories, or only to creditors or
contributories of a particular description. Paragraph (5) of Article 208ZG would
apply to enable the regulations by which the change was being made to include
transitional provisions.

Providing for the mechanism to be in delegated legislation would allow any
change to be made sooner than would otherwise be the case. Draft affirmative
resolution is considered the correct choice for Assembly control because any
change would be to amounts which are currently set in primary legislation and it
is right that the Assembly should have the opportunity to vote for or against
such a change, prior to its being made.

Paragraph (1) of Article 208ZG corresponds to subsection (1) of section 246ZG
of the Insolvency Act.
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Article 208ZG(2) : Power to amend Articles 208ZE and 208ZF

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative resolution

34.

35.

36.

37.

38.

39.

40.

Paragraph (4) of Article 208ZF provides that, in the case of a deemed consent
procedure being used to seek a decision, the decision is to be treated as
having been made if less than the appropriate number of relevant creditors or
contributories object.

“‘Relevant creditors” are defined by paragraph (7) of Article 208ZF as creditors,
who, if the decision were to be made by a qualifying decision procedure, would
be entitled to vote in that procedure.

“‘Relevant contributories” are defined by paragraph (8) of Article 208ZF, as
contributories, who, if the decision were to be made by a qualifying decision
procedure, would be entitled to vote in that procedure.

The fact that paragraph (4) confers the right to successfully object to a
proposed decision on the appropriate number of relevant creditors or relevant
contributories make it necessary to define the term “appropriate number”. The
definition is provided by paragraph (6), which states that for the purposes of
paragraph (4), the “appropriate number” of relevant creditors or relevant
contributories is 10% in value of those creditors or contributories.

Paragraph (2) of Article 208ZG is an enabling power which gives the
Department the right to make regulations to alter the appropriate number of
relevant creditors or contributories.

The choice of the percentage of creditors or contributories able to successfully
object to a proposed decision is inevitably a subjective one and perceptions of
what that percentage should be might change over time. It is therefore
desirable that a mechanism should be in place to allow the percentage to be
changed. Paragraph (2) of Article 208ZG provides for the creation of the
necessary mechanism.

Paragraph (3) of Article 208ZG would apply if any regulations were being made
under paragraph (2). The appropriate number is currently defined only in terms
of the value of the debt owed to creditors and contributories. Application of
paragraph (3) of Article 208ZA could result in the appropriate number being
defined instead, or in addition, as the proportion in number or the absolute
number.
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41.

42.

43.

Paragraph (5) of Article 208ZG would apply to enable the regulations by which
the change was being made to include transitional provisions.

Providing for the mechanism to alter what constitutes the “appropriate number
to be in delegated legislation would enable any change to be made sooner than
would otherwise be the case. Draft affirmative resolution is considered the
correct choice for Assembly control because the “appropriate number” is
currently defined in primary legislation and it is right that the Assembly should
have the opportunity to vote for or against any change to that definition, prior to
its being made.

Paragraph (2) of Article 208ZG corresponds to subsection (2) of section 246ZG
of the Insolvency Act.

Clause 8 of the Bill: Abolition of requirements to hold meetings: individual
insolvency

44.

45.

46.

47.

Clause 8 inserts three Articles into the Insolvency Order and one paragraph into
Schedule 6 to that Order which contain delegated powers. Two of the Articles
inserted into the Insolvency Order provide for the making of Rules by negative
resolution of the Assembly, as does the paragraph inserted into Schedule 6.
The third Article contains power to make regulations by draft affirmative
resolution.

Article 345A, inserted into the Insolvency Order by clause 8(1) of the Bill,
makes provision about the method to be used by an individual’s creditors to
make decisions for the purposes of Parts 7A to 10 of the Insolvency Order.
Paragraph (2) of Article 345A provides that decisions for the purposes of Parts
7A to 10 are to be made using what is termed a creditors’ decision procedure.
Paragraph (2), together with paragraph (3) also provide that decisions are not
to be made by meetings unless, what is termed the minimum number of
creditors, request it.

The use of the term “creditors’ decision procedure” in paragraph (2) of Article
345A makes it necessary to set out what such a procedure is. Paragraph (11) of
Article 345A enables provision to be made for this purpose. Paragraph (11)
provides that a “creditors’ decision procedure” is a procedure “prescribed or
authorized under paragraph 9A of Schedule 6” to the Insolvency Order.
Schedule 6 lists matters which can be included in individual insolvency rules,
made under Article 359 of the Insolvency Order and paragraph 9A is inserted
into that schedule by subsection (2) of clause 8.

The definition of “creditors’ decision procedure” is best dealt with in delegated
legislation for two reasons. The first is that the definition includes a detailed list
of procedures. The second is that the list may require updating as other
procedures which could appropriately be used by creditors to make decisions
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48.

49.

are identified or emerge due to technological change, and it will be easier to
amend the list if it is in delegated legislation.

The definition relates to the procedure to be used by creditors to make
decisions and it is normal practice for any matters relating to insolvency
procedures to be legislated for in Rules which are subject to negative resolution
in the Assembly. It is considered that negative resolution offers an adequate
form of control as Rules are subject to scrutiny by the committee referred to in
paragraph 7, before being laid at the Assembly. The committee is chaired by a
High Court Judge and its membership includes the Master in Bankruptcy and
representatives from the legal and insolvency professions, who can bring
specialist knowledge to bear when considering draft Rules.

Paragraph (11) of Article 345A corresponds to subsection (11) of section 379ZA
in the Insolvency Act.

Paragraph 9A inserted into Schedule 6 to the Insolvency Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

50.

51.

52.

53.

As explained in paragraph 46 above, paragraph (11) of new Article 345A
defines a “creditors’ decision procedure” in Parts 7A to 10 of the Insolvency
Order as a procedure prescribed or authorized under paragraph 9A of Schedule
6 to that order.

Paragraph 9A inserted into Schedule 6 by clause 8(2) of the Bill, enables
provision prescribing particular procedures to be used by creditors when
making decisions to be included in individual insolvency rules and lists
particular matters which can be included in such provisions. Paragraph 9A also
establishes that the rules can authorize the use of procedures other than those
prescribed but that if they do, they must provide that those procedures have to
comply with prescribed requirements.

The rationale for leaving prescription of the procedures to be used by creditors
when making decisions to be dealt with in delegated legislation is as explained
in paragraph 47 above. The reasons for negative resolution being considered to
be an adequate form of control are the same as set out in paragraph 48.

Paragraph 9A inserted into Schedule 6 to the Insolvency Order corresponds to
paragraph 11Ain Schedule 9 to the Insolvency Act.

26



Article 345B(2) : Deemed consent procedure

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

54.

55.

56.

57.

Article 345B, inserted into the Insolvency Order by clause 8(1) of the Bill, sets
out a procedure, known as the deemed consent procedure, which can be used
by an individual’s creditors as an alternative to the creditors’ decision
procedure, when making decisions. The creditors are given notice of the matter
about which they are to make a decision and the proposed decision. If less than
10% by value of the creditors object to the proposed decision, it is treated as
having been made.

Paragraph (2) of Article 345B creates an exception to the right to use the
deemed consent procedure. Paragraph (2) provides that rules which give
creditors the right to make a decision about a person’s remuneration must
provide that the decision has to be made using a creditors’ decision procedure.

The purpose of paragraph (2) is to prevent individuals, generally insolvency
practitioners, using the deemed consent procedure to seek approval for a
decision which they have made as to what their remuneration should be or how
it should be calculated. Forcing them to use a creditors’ decision procedure
gives those making the decision maximum opportunity to freely decide what the
remuneration should be, instead of being limited to either agreeing or
disagreeing with a pre-determined proposal as to what it should be. Paragraph
(2) does not directly forbid the use of the deemed consent procedure. Neither
does it create any right to make delegated legislation. Schedule 6 to the
Insolvency Order already includes power to make rules which make provision
as to the amount, or manner of determining the amount payable to insolvency
office-holders by way of remuneration and any rules made for this purpose will,
like any other rules, be subject to negative resolution in the Assembly.
Paragraph (2) in Article 345ZB simply puts in place a limit on what rules made
under this existing power can do. They cannot provide for decisions about
remuneration to be made using the deemed consent procedure; they can only
provide for them to be made using a creditors’ decision procedure.

Paragraph (2) of Article 345B corresponds to subsection (2) of section 379ZB in
the Insolvency Act.
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Article 345B(9) : Deemed consent procedure

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

58.

59.

60.

61.

62.

Article 345B sets out in broad terms how the deemed consent procedure for
making decisions is to be carried out.

However paragraph (9) of that Article provides that further provision about the
procedure can be made by the rules.

The purpose of paragraph (9) is to enable more detailed requirements for the
conduct of the procedure, which it would not be appropriate to include in
primary legislation, to be set out in delegated legislation.

As explained in paragraph 12, it is normal practice for any matters relating to
insolvency procedures to be legislated for in Rules which are subject to
negative resolution in the Assembly. Negative resolution is considered to be an
adequate form of Assembly control for the same reasons as set out in
paragraph 12.

Paragraph 9 of Article 345B corresponds to subsection (10) of section 379ZB in
the Insolvency Act.

Article 345C(1) : Power to amend Articles 345A and 345B

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative resolution

63.

64.

Paragraph (2) of Article 345A enables decisions to be made by creditors using
any creditors’ decision procedure, with the proviso that a meeting is not to be
used unless paragraph (3) of Article 345A applies. Paragraph (3) applies if at
least what is termed the minimum number of creditors request in writing that the
decision be made at a meeting. Paragraph (4) provides that if this happens, the
person seeking the decision has to summon a creditors’ meeting.

The fact that paragraph (3) refers to “the minimum number” of creditors makes
it necessary to provide a definition of that term. The definition is provided by
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65.

66.

67.

68.

69.

paragraph (7) which states that for the purposes of paragraph (3) the “minimum
number” is,

° 10% in value of the creditors
o 10% in number of the creditors

° 10 creditors

Paragraph (1) of Article 345C, inserted into the Insolvency Order by clause 8(1)
of the Bill, is an enabling power which gives the Department the right to make
regulations to alter the minimum number.

The choice of what proportion or number of creditors should be able to insist on
a decision being taken at a meeting is a subjective one and perceptions of what
that figure should be might change over time. It is therefore desirable that a
mechanism should be in place to allow the figure to be changed. Paragraph (1)
of Article 345C provides for the creation of the necessary mechanism.

Paragraph (3) of Article 345C would apply if any regulations were being made,
so that the change to the minimum number of creditors able to insist on a
decision being taken at a meeting could be to any or all of the proportion in
value, the proportion in number, or the absolute number. Paragraph (4) of
Article 345C would apply so that the change could be made either with respect
to all creditors, or only to creditors of a particular description. Paragraph (5) of
Article 345C would apply to enable the regulations by which the change was
being made to include transitional provisions.

Providing for the mechanism to be in delegated legislation would allow any
change to be made sooner than would otherwise be the case. Draft affirmative
resolution is considered the correct choice for Assembly control because any
change would be to amounts which are currently set in primary legislation and it
is right that the Assembly should have the opportunity to vote for or against
such a change, prior to its being made.

Paragraph (1) of Article 345C corresponds to subsection (1) of section 379ZC
of the Insolvency Act.

Article 345C(2) : Power to amend Articles 345A and 345B

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative resolution

70.

Paragraph (4) of Article 345B provides that in the case of a deemed consent
procedure being used to seek a decision, the decision is to be treated as
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71.

72.

73.

74.

75.

76.

77.

78.

having been made if less than the appropriate number of relevant creditors
object.

“‘Relevant creditors” are defined by paragraph (7) of Article 345B as creditors,
who, if the decision were to be made by a creditors’ decision procedure, would
be entitled to vote in that procedure.

The fact that paragraph (4) confers the right to successfully object to a
proposed decision on the appropriate number of relevant creditors makes it
necessary to define the term “appropriate number”. The definition is provided
by paragraph (6), which states that for the purposes of paragraph (4), the
“appropriate number” of relevant creditors is 10% in value of those creditors.

Paragraph (2) of Article 345C is an enabling power which gives the Department
the right to make regulations to alter the appropriate number of relevant
creditors.

The choice of the percentage of creditors able to successfully object to a
proposed decision is inevitably a subjective one and perceptions of what that
percentage should be might change over time. It is therefore desirable that a
mechanism should be in place to allow the percentage to be changed.
Paragraph (2) of Article 345C provides for the creation of the necessary
mechanism.

Paragraph (3) of Article 345C would apply if any regulations were being made
under paragraph (2). The appropriate number is currently defined only in terms
of the value of the debt owed to creditors. Application of paragraph (3) of Article
345C could result in the appropriate number being defined instead, or in
addition, as the proportion in number or the absolute number.

Paragraph (5) of Article 345C would apply to enable the regulations by which
the change was being made to include transitional provisions.

Providing for the mechanism to alter what constitutes the “appropriate number”
to be in delegated legislation would enable any change to be made sooner than
would otherwise be the case. Draft affirmative resolution is considered the
correct choice for Assembly control because the “appropriate number” is
currently defined in primary legislation and it is right that the Assembly should
have the opportunity to vote for or against any change to that definition, prior to
its being made.

Paragraph (2) of Article 345C corresponds to subsection (2) of section 397ZC
of the Insolvency Act.
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Clause 9 of the Bill: Ability for creditors to opt not to receive certain notices:
company insolvency

79.

Clause 9 inserts two Articles into the Insolvency Order and one paragraph into
Schedule 5 to that Order which contain delegated powers. The two Articles and
the paragraph all provide for the making of Rules by negative resolution of the
Assembly.

Article 208ZJ(1) : Creditors’ ability to opt out of receiving certain notices

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

80.

81.

82.

83.

Article 2082J, inserted into the Insolvency Order by clause 9(1), introduces the
concept of opted-out creditors in the case of company insolvency proceedings.
Paragraph (1) of Article 208ZJ includes power to prescribe in the rules
circumstances in which requirements under the rules for office-holders in
company insolvency proceedings to give notice to creditors do not apply in the
case of opted-out creditors.

Even if a creditor has opted out of receiving documents relating to insolvency
proceedings, circumstances may still exist in which it would be desirable for
them to receive particular documents. The disapplication of requirements to
give notice to creditors may need to be targeted so that it only applies in certain
circumstances. That is the purpose of the Article 208ZJ(1) power It enables the
circumstances in which requirements to give notice to opted-out creditors are
disapplied to be precisely set out. The circumstances are best set out in
delegated legislation for two reasons. The first is that the provision required is
likely to be detailed. The second is that views on what the circumstances
should be may change over time, and the provision by which they are
established is more readily amended if it is in delegated legislation.

The provision deals with procedure to be carried out by office-holders in
company insolvency proceedings and it is normal for any matters relating to
insolvency procedure to be legislated for in the Rules, which are subject to
negative resolution by the Assembly. The reasons for negative resolution being
considered to be an adequate form of control are the same as set out in
paragraph 12.

Paragraph (1) of Article 208ZJ corresponds to subsection (1) of section 246C of
the Insolvency Act.
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Article 208ZJ(3) : Creditors’ ability to opt out of receiving certain notices

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

84.

85.

86.

87.

88.

Creditors in company insolvency proceedings who have opted out of receiving
notices from the office-holder will not receive notice of qualifying decision
procedures or deemed consent procedures.

Paragraph (3) of Article 208ZJ clarifies that opted-out creditors can participate
and vote in such procedures if they find out about them in other ways. This right
to participate and vote is stated to be subject to any exception provided for by
the rules.

This power to create exceptions ensures that, were it to be discovered that the
right under Article 2082J(3) to participate and vote was being abused, or was
being availed of in inappropriate ways, provision is in place to enable legislation
to be made to address the problem. It is best that the provision should be in
delegated legislation as this provides the flexibility to respond quickly to any
problems which might arise.

The Rules would be subject to negative resolution in the Assembly and this is
considered to be an adequate form of control for the same reasons as set out in
paragraph 12.

Paragraph (3) of Article 208ZJ corresponds to subsection (3) of section 246C of
the Insolvency Act.

Article 8A (1): Opted-out creditor

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

89.

Article 8A, inserted into the Insolvency Order by clause 9(2), provides, for the
purposes of Parts 2 to 7 of that Order, a definition of the term “opted-out
creditor” in relation to an office-holder of a company. An opted-out creditor is
defined in paragraph (1) of Article 8A as a creditor who, in accordance with the
rules, has elected or is deemed to have elected to be and not to cease to be
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90.

91.

such a creditor. This enables how to elect, or what constitutes deeming to have
elected to become an opted-out creditor to be set out in the rules. As these are
detailed procedural matters, they are best left to be dealt with in delegated
legislation.

The Rules would be subject to negative resolution in the Assembly and this is
considered to be an adequate form of control for the same reasons as set out in
paragraph 12.

Paragraph (1) of Article 8A corresponds to subsection (1) of section 248A of the
Insolvency Act.

Paragraph 5A inserted into Schedule 5 to the Insolvency Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

92.

93.

94.

95.

As explained in paragraph 89 above, paragraph (1) of new Article 8A inserted
into the Insolvency Order, defines an “opted-out creditor” in Parts 2 to 7 of that
Order as a creditor who has elected to be, or is deemed to have elected to be,
such a creditor and who has neither elected, not been deemed to have elected,
to cease to be such a creditor. Election, or deeming to have elected, has to be
in accordance with the rules.

Paragraph 5A inserted into Schedule 5 to the Insolvency Order by clause 9(3)
of the Bill, enables provision enabling a creditor of a company to elect to
become an opted-out creditor, or to cease to be an opted-out creditor, to be
included in company insolvency rules. Paragraph 5A goes on to state two
specific matters that can be dealt with in such provision. Firstly the provision
can include requirements for office holders to provide creditors with information
about how they can elect to become, or to cease to be opted-out creditors.
Secondly it may establish when election to be, or to cease to be, an opted-out
creditor in relation to a particular office-holder of a company can be deemed to
be such an election in relation to any other office-holder of the company.

The rationale for including the provision in delegated legislation is as explained
in paragraph 89 above. The reasons for negative resolution being considered to
be an adequate form of control are the same as set out in paragraph 12.

Paragraph 8A inserted into Schedule 5 to the Insolvency Order corresponds to
paragraph 5Ain Schedule 8 to the Insolvency Act.
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Clause 10 of the Bill: Ability for creditors to opt not to receive certain notices:
individual insolvency

96.

Clause 10 inserts two Articles into the Insolvency Order and one paragraph into
Schedule 6 to that Order which contain delegated powers. The two Articles and
the paragraph all provide for the making of Rules by negative resolution of the
Assembly.

Article 345E : Creditors’ ability to opt out of receiving certain notices

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

97.

98.

99.

100.

Article 345E, inserted into the Insolvency Order by clause 10(1), introduces the
concept of opted-out creditors in the case of individual insolvency proceedings.
Paragraph (1) of Article 345E includes power to prescribe in the rules
circumstances in which requirements under the rules for office-holders to give
notice to an individual’s creditors do not apply in the case of opted-out
creditors.

Even if a creditor has opted out of receiving documents relating to insolvency
proceedings, circumstances may still exist in which it would be desirable for
them to receive particular documents. The disapplication of requirements to
give notice to creditors may need to be targeted so that it only applies in certain
circumstances. That is the purpose of the Article 345E(1) power It enables the
circumstances in which requirements to give notice to opted-out creditors are
disapplied to be precisely set out. The circumstances are best set out in
delegated legislation for two reasons. The first is that the provision required is
likely to be detailed. The second is that views on what the circumstances
should be may change over time, and the provision by which they are
established is more readily amended if it is in delegated legislation.

The provision deals with procedure to be carried out by office-holders in
individual insolvency proceedings and it is normal for any matters relating to
insolvency procedure to be legislated for in the Rules, which are subject to
negative resolution by the Assembly. The reasons for negative resolution being
considered to be an adequate form of control are the same as set out in
paragraph 12.

Paragraph (1) of Article 345E corresponds to subsection (1) of 379C of the
Insolvency Act.
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Article 345E(3) : Creditors’ ability to opt out of receiving certain notices

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

101. Creditors in individual insolvency proceedings who have opted out of receiving
notices from the office-holder will not receive notice of creditors’ decision
procedures or deemed consent procedures.

102. Paragraph (3) of Article 345E clarifies that opted-out creditors can participate
and vote in such procedures if they find out about them in other ways. This right
to participate and vote is stated to be subject to any exception provided for by
the rules.

103. This power to create exceptions ensures that, were it to be discovered that the
right under Article 345E(3) to participate and vote was being abused, or was
being availed of in inappropriate ways, provision is in place to enable legislation
to be made to address the problem. It is best that the provision should be in
delegated legislation as this provides the flexibility to respond quickly to any
problems which might arise.

104. The Rules would be subject to negative resolution in the Assembly and this is
considered to be an adequate form of control for the same reasons as set out in
paragraph 12.

105. Paragraph (3) of Article 345E corresponds to subsection (3) of section 379C of
the Insolvency Act.

Article 11A(1): Opted-out creditor

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

106. Article 11A, inserted into the Insolvency Order by clause 10(2), provides, for the
purposes of Parts 7A to 10 of that Order, a definition of the term “opted-out
creditor” in relation to an office-holder for an individual. An opted-out creditor is

defined in paragraph (1) of Article 11A as a creditor who, in accordance with the
rules, has elected or is deemed to have elected to be and not to cease to be
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107.

108.

such a creditor. This enables how to elect, or what constitutes deeming to have
elected to become an opted-out creditor, to be set out in the rules. As these are
detailed procedural matters, they are best left to be dealt with in delegated
legislation.

The Rules would be subject to negative resolution in the Assembly and this is
considered to be an adequate form of control for the same reasons as set out in
paragraph 12.

Paragraph (1) of Article 11A corresponds to subsection (1) of section 383A of
the Insolvency Act.

Paragraph 5ZA inserted into Schedule 6 to the Insolvency Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

109.

110.

111.

112.

As explained in paragraph 106 above, paragraph (1) of new Article 11A inserted
into the Insolvency Order, defines an “opted-out creditor” in Parts 7A to 10 of
that Order, as a creditor who has elected to be, or is deemed to have elected to
be, such a creditor and who has neither elected, not been deemed to have
elected, to cease to be such a creditor. Election, or deeming to have elected,
has to be in accordance with the rules.

Paragraph 5ZA inserted into Schedule 6 to the Insolvency Order by clause
10(3) of the Bill, enables provision enabling a creditor of an individual to elect to
become an opted-out creditor, or to cease to be an opted-out creditor, to be
included in individual insolvency rules. Paragraph 5ZA goes on to state two
specific matters that can be dealt with in such provision. Firstly the provision
can include requirements for office holders to provide creditors with information
about how they can elect to become, or to cease to be opted-out creditors.
Secondly it may establish when election to be, or to cease to be, an opted-out
creditor in relation to a particular office-holder for an individual can be deemed
to be such an election in relation to any other office-holder for the individual.

The rationale for including the provision in delegated legislation is as explained
in paragraph 106 above. The reasons for negative resolution being considered
to be an adequate form of control are the same as set out in paragraph 12.

Paragraph 5ZA inserted into Schedule 6 to the Insolvency Order corresponds to
paragraph 7Ain Schedule 9 to the Insolvency Act.
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Clause 13 of the Bill: Regulated companies: modifications to Part 1A

113. Part 1A of the Insolvency Order comprises provisions enabling eligible
companies to obtain a temporary respite from creditor pressure by entering a
moratorium.

114. The amendment made by clause 13 preserves an existing delegated power to
make rules in paragraph (6) of Article 13H in Part 1A of the Insolvency Order,
but will alter the purpose for which it can be used. The alteration is needed
because the Bill provides for what is termed a qualifying decision procedure,
rather than a meeting, to be used by creditors when making decisions in
company insolvency proceedings.

115. Paragraph (6) of Article 13H currently provides that the appropriate regulator
(as defined in paragraph (13) of Article 13H), or a person appointed by the
appropriate regulator, is entitled “in the way provided for by the rules” to
participate, but not to vote, in any meeting of a company’s creditors held for the
purposes of Part 1A of the Insolvency Order.

116. Clause 13 amends Article 13H so that it will now provide that the appropriate
regulator, or a person appointed by the appropriate regulator, can participate in
any qualifying decision procedure which the company’s creditors are using to
make a decision for the purposes of Part 1A of the Insolvency Order. The
regulator, or their appointee, will not be allowed to vote in the procedure. The
matter about which the rules will now make provision will therefore become the
way in which the regulator or a person appointed by them can participate in the
qualifying decision procedure.

117. The amendment made by clause 13 is needed as a consequence of changes to
the procedure to be used by creditors when making decisions. There is no
reason why provision about the way in which the appropriate regulator or their
appointee can participate in the new procedure should not be in rules. There is
therefore no reason to alter the existing delegated power under paragraph (6)
of Article 13H.

118. Paragraph (6) of Article 13H corresponds to subsection (6) of section A49 of the
Insolvency Act.

Clause 16 of the Bill: Decisions of meetings

119. Clause 16 amends Article 17 of the Insolvency Order, which makes provision
about how proposals for company voluntary arrangements are to be approved.

120. One of the amendments is to paragraph (5) of Article 17. Paragraph (5) as it
stands, includes a power to make delegated legislation in the form of rules.
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Clause 16 also inserts a new paragraph (6A), which includes a power to make
rules, into Article 17 and reduces the ambit of existing paragraph (6).

The amendment to paragraph (5) of Article 17

121.

122.

123.

124.

125.

126.

Subsection (6) in clause 16 amends paragraph (5) of Article 17 of the
Insolvency Order. The amendment preserves the existing delegated power
under paragraph (5) to make rules, but alters the purpose for which that power
can be used. The alteration is needed as a result of the Bill providing for what is
termed a qualifying decision procedure, rather than a meeting, to be used by
creditors when making decisions in company insolvency proceedings.

Article 17 of the Insolvency Order as it stands, provides that the decision on
whether to approve a proposal for a company voluntary arrangement is be
made at meetings summoned under Article 16, that is by meetings of the
company and its creditors. Paragraph (5) of Article 17 currently provides that,
subject to paragraphs (3) to (4B) of that Article, each of the meetings is to be
conducted in accordance with the rules. The requirement for the meetings to be
conducted in accordance with the rules constitutes a delegated power to make
rules as to how the meetings are to be conducted.

Amendments made by clause 15 of the Bill to Article 16 of the Insolvency Order
will result in the latter providing that, while the company will still make its
decision whether to approve the proposal at a meeting, the creditors will
instead use a qualifying decision procedure to make their decision.

The amendment made by subsection (6) of Clause 16 is needed as a
consequence of the change to the procedure to be used by the creditors when
making their decision. It will result in paragraph (5) of Article 17 providing that it
is the meeting of the company and the qualifying decision procedure to be used
by the creditors which are to be conducted in accordance with the rules.

The amendment will result in the present power under paragraph (5) of Article
17 to make rules about the conduct of meetings of a company and its creditors
held for the purpose of deciding whether to approve a proposed voluntary
arrangement, becoming a power to make rules establishing how the meeting of
the company and the qualifying decision procedure to be used by its creditors
are to be conducted.

The core requirement under paragraph (5) of Article 17, both as it currently
reads and as it will read following the amendment to be made by subsection (6)
of Clause 16, is for the procedure to be used by a company’s creditors in
deciding whether to approve a proposed voluntary arrangement to be
conducted in accordance with the rules. There will be the same need to have
power to establish in rules how the new procedure is to be carried out as there
was to have power to establish in rules how the existing procedure is to be
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127.

carried out. There is therefore no need to alter the existing delegated power to
make rules in paragraph (5) of Article 17.

Paragraph (5) of Article 17 corresponds to subsection (5) of section 4 of the
Insolvency Act.

Paragraph (6A) inserted into Article 17

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

128.

129.

130.

131.

132.

As explained in paragraph 120 above, clause 16 inserts a new paragraph into
Article 17 of the Insolvency Order.

Paragraph (6) in Article 17, as it stands, sets out action to be taken by the
chairman of meetings of a company and its creditors held for the purpose of
deciding whether to approve a proposed company voluntary arrangement.
Paragraph (6) provides that, once either meeting had concluded “in accordance
with the rules” the chairman of the meeting has to report the result of the
meeting to the High Court and, immediately after doing so, give notice of the
result to “such persons as may be prescribed”.

Paragraph (6) therefore contains two powers to make rules. There is power to
make rules as to how meetings of a company and its creditors held for the
purpose of deciding whether to approve a proposed voluntary arrangement are
to be concluded and there is power to prescribe in rules persons to whom the
chairman of those meetings is required to give notice of the meeting results.

The amendment made by subsection (7) of clause 16 is to take account of the
fact that the company creditors are to make their decision whether to approve a
proposed voluntary arrangement using a qualifying decision procedure instead
of at a meeting. It will result in the requirements to report the result of the
meeting to the High Court and give notice of the result to prescribed persons
only applying to the chairman of the company meeting. It will also result in the
powers under paragraph (6) of Article 17 to make rules being exercisable only
with respect to meetings of a company held for the purpose of deciding whether
to approve a proposed voluntary arrangement.

The fact that the amendment made by subsection (7) of clause 16 will reduce
the ambit of the rule making powers under paragraph (6) of Article 17 is not a
reason to alter those powers or the type of Assembly control, to which
legislation made using them is subject.
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133.

134.

135.

The fact that the creditors are now to make their decision using a qualifying
decision procedure creates a need to have a provision to require their decision
to be reported. Paragraph (6A) inserted into Article 17 by clause 16(8) is that
provision. Paragraph (6A) provides that after the company’s creditors have
made their decision, the person who sought the decision has to report that
decision to the High Court and immediately after doing so, give notice of it to
“such persons as may be prescribed”.

The power under the new provision to prescribe in rules persons to whom
notice of the creditors’ decision is to be given is no different to the power under
paragraph (6) of Article 17, as it stands, to prescribe in rules persons to whom
notice of the result of the meeting of creditors which currently takes place is to
be sent. The only thing which has changed is the procedure which the
creditors are to use to make their decision. As the delegated power exists for
the same purpose, that is to enable rules to be made prescribing who is to be
given notice of the creditors’ decision there is no reason to alter that power.
Rules made under the delegated power in the new provision will be subject to
negative resolution. This was considered to be a satisfactory form of control
when the creditors were making their decisions at meetings and there is no
reason why it should not be considered satisfactory form of control now that
they are to make their decisions using a qualifying decision procedure.

Paragraph (6) of Article 17 and paragraph (6A) inserted by subsection (8) of
clause 16 respectively correspond to subsections (6) and (6A) of section 4 of
the Insolvency Act.

Clause 17 of the Bill: Approval of arrangement

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

136.

137.

Subsection (2) of clause 17 amends paragraph (2) of Article 17A of the
Insolvency Order. Paragraph (2) contains a delegated power to make rules.

Paragraph (2) of Article 17A, as it stands, establishes requirements which have
to be met if decisions taken by meetings of a company and its creditors on
whether to approve a proposed company voluntary arrangement are to have
effect. Paragraph (2) provides that a decision has effect if either,

J It has been taken by both meetings summoned under Article 16, that is if
the meeting of the company and the meeting of its creditors have made
the same decision, or
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138.

139.

140.

141.

142.

143.

144.

. Subject to any order made by the High Court under paragraph (6), it has
been taken by the creditors’ meeting summoned under Article 16.

This is subject to the proviso that in both cases the decision has to have been
taken “in accordance with the rules.” This ensures that the requisite power is in
place to make rules prescribing how decisions are to be made at meetings both
of the company and of its creditors, summoned for the purpose of deciding
whether to approve a proposed company voluntary arrangement.

The amendments which subsection (2) of clause 17 makes to paragraph (2) of
Article 17A are to accommodate the switch to the use by creditors of qualifying
decision procedures, instead of meetings, for the purpose of deciding whether
to approve proposed company voluntary arrangements. They will do so by
removing any direct or indirect reference to meetings of the partnership
creditors, while leaving in place a requirement for a decision taken by the
meeting of the company to have been taken in accordance with the rules.

The amendments will result in the requirements under paragraph (2) of Article
17A for a decision with respect to the approval of a company voluntary
arrangement to have effect becoming that,

o it has been taken by the meeting of the company summoned under Article
16 and by the company’s creditors pursuant to that Article, or

. subject to any order made by the High Court under paragraph (6), it has
been taken by the company’s creditors’ pursuant to Article 16.

There will be the same proviso that the decisions by the meeting of the
company and by its creditors must be made to be “in accordance with the
rules”.

The amendments to paragraph (2) of Article 17A made by subsection (2) of
clause 17(2) of the Bill will leave unaltered the requirement that for the decision
made by the company at its meeting to have effect the meeting has to have
been summoned under Article 16 and in accordance with the rules. The
requirement for the creditors’ decision to have effect will become simply that
their decision has been taken pursuant to Article 16 and in accordance with the
rules.

As regards to the creditors, the power to make rules under paragraph (2) of
modified Article 17, will following the amendments made to that paragraph by
clause 17(2) of the Bill, become power to prescribe in rules how the creditors
are to decide whether to approve a proposed company voluntary arrangement.

When the creditors were to take their decision at a meeting Article 17A provided
that the decision had to be taken in accordance with the rules to be effective.
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145.

There is no reason for that requirement to be any different now that the
creditors are to take their decision using a qualifying decision procedure.

Paragraph (2) of Article 17 corresponds to subsection (2) of section 4A in the
Insolvency Act 1986.

Clause 18 of the Bill: Effect of Approval

146.

147.

148.

149.

150.

151.

Paragraphs (b) and (c) in subsection (2) of clause 18 amend paragraph (2)(b)
of Article 18 of the Insolvency Order, to take account of the fact that decisions
by creditors to approve a company voluntary arrangement are to be made
using a qualifying decision procedure instead of at a meeting. Paragraph (2)(b)
of Article 18 includes a delegated power to make rules.

Paragraph (2)(b) of Article 18 applies where a decision approving a partnership
voluntary arrangement has effect under Article 17A. Head (i) in paragraph (2)(b)
as it stands, provides that every person who was entitled to vote at the
creditor’'s meeting held for the purpose of deciding whether to approve the
arrangement is bound by the arrangement even if they did not attend the
meeting and were not represented at it. Head (ii) clarifies that they are bound
by the arrangement, even if they did not receive notice of the meeting.

For a person to be bound by the arrangement, their right to have voted at the
creditor’'s meeting has to have been in accordance with the rules. Implicit in
these words is power to prescribe in rules criteria for determining eligibility to
vote at a creditors’ meeting held for the purpose of deciding whether to approve
a company voluntary arrangement.

The amendments made by paragraphs (b) and (c) in subsection (2) of clause
18 will result in head (i) in paragraph (2)(b) of Article 18 instead providing that
every person who was entitled to vote in the qualifying decision procedure by
which the creditors decided to approve the company voluntary arrangement is
bound by the arrangement. Head (ii) will clarify that they are bound even if they
did not receive notice of the procedure.

The amendments will result in the power to make rules under paragraph (2)(b)
of Article 18 becoming power to prescribe in rules criteria for determining
eligibility to vote in a qualifying decision procedure carried out for the purpose
of enabling a company’s creditors to decide whether to approve a voluntary
arrangement.

Prescription of the criteria to be used in deciding whether a person had the right
to vote at a creditors’ meeting held for the purpose of deciding whether to
approve a company voluntary arrangement was obviously considered
something best left to be dealt with in rules subject to negative resolution in the
Assembly. There is no reason why the criteria to be used in deciding whether a
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152.

person has the right to vote in the qualifying decision procedure which is to be
used for this purpose in future should not likewise be in rules. There is therefore
no reason to alter the delegated power to make rules which is implicit in the
words “in accordance with the rules” in paragraph (2)(b) of Article 18.

Paragraph (2) of Article 18 corresponds to subsection (2) of section 5 of the
Insolvency Act 1986.

Clause 19 of the Bill: Challenge of decisions

153.

154.

155.

156.

157.

Subsection (4) of clause 19 amends sub-paragraphs (a) and (aa) in paragraph
(2) of Article 19 of the Insolvency Order to take account of the fact that the Bill
provides that decisions by creditors to approve a company voluntary
arrangement are to be made using a qualifying decision procedure, instead of
at a meeting. Sub-paragraphs (a) and (aa) of paragraph (2) in Article 19 each
include a delegated power to make rules.

Paragraph (1) of Article 19 of the Insolvency Order enables any of the persons
specified in paragraph (2) to apply to the High Court on the grounds that,

o a company voluntary arrangement which has taken effect under Article
17A unfairly prejudices the interests of a creditor, a company member or a
contributory, or

o there has been some material irregularity at or in relation to either the
meeting of the company or the meeting of its creditors summoned for the
purpose of deciding whether to approve the arrangement.

The persons entitled to apply to the High Court under Article 19 are listed in
paragraph (2) of that Article. The list includes, at sub-paragraph (2)(a), “persons
entitled, in accordance with the rules, to vote at either of the meetings” (that is
either the company meeting or the meeting of its creditors) and at sub-
paragraph (aa), “a person who would have been entitled, in accordance with
the rules, to vote at the creditors’ meeting if he had received notice of it”. The
fact that it is stated in both case that the person’s entitlement is to be “in
accordance with the rules” implies power to prescribe in rules requirements or
conditions which have to be met for a person to be entitled to vote at the
meeting.

Clause 19 of the Bill amends Article 19 to take account of the fact that the Bill
provides that creditors are to make their decision whether or not to approve a
proposed company voluntary arrangement using a qualifying decision
procedure.

Subsection (4) of clause 19 amends sub-paragraphs (a) and (aa) of paragraph
(2) of Article 19. The amendments change the characterization of the persons
entitled under those two subparagraphs to apply to the High Court. Those
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158.

159.

160.

entitled under sub-paragraph (a) will become persons entitled, in accordance
with the rules, to vote at the meeting of the company or in the relevant
qualifying decision procedure. Those entitled under sub-paragraph (aa) will
become persons who would have been entitled, in accordance with the rules, to
vote in the relevant qualifying decision procedure if they had received notice of
it. The relevant qualifying decision procedure referred to in the amended sub-
paragraphs is the qualifying decision procedure by which the company’s
creditors decided whether to approve the voluntary arrangement.

The amendments will result in the power to make rules under sub-paragraph
(a) becoming power to prescribe in rules requirements or conditions which have
to be met for a person to be entitled to vote at the meeting of the company or in
the qualifying decision procedure used by the company’s creditors to decide
whether to approve the voluntary arrangement. The power to make rules under
sub-paragraph (aa) will become power to prescribe in rules requirements or
conditions which have to be met for a person to be entitled to vote in the
qualifying decision procedure used by the company’s creditors to decide
whether to approve the voluntary arrangement.

The amendments made by subsection (4) of clause 19 to paragraph (2) of
Article 19 are to accommodate the change to the procedure to be used by
creditors when deciding whether to approve a proposal for a company voluntary
arrangement. Entitlement to vote in the existing procedure is to be decided in
accordance with the rules, there is no reason why the criterion for deciding
whether a person is entitled to vote in the new procedure should not also be in
rules. There is therefore no reason to alter the existing delegated power in
paragraph (2) of Article 19.

Paragraph (2) of Article 19 corresponds to subsection (2) of section 6 in the
Insolvency Act 1986.

Clause 24 of the Bill: Committee of creditors

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

161.

162.

Clause 24 of the Bill amends paragraph (1) of Article 59 of the Insolvency Order
The amendment will result in a delegated power to make rules being included
in that provision.

Articles 58 and 59 apply where an administrative receiver has been appointed
over a company’s property. Article 58(2) provides that the administrative
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163.

164.

165.

166.

167.

receiver must, within three months of being appointed, or such longer period as
the court may allow, either send a report to the unsecured creditors or publish
the report. In addition, the administrative receiver has to lay the report before a
meeting of the company’s unsecured creditors. Paragraph (1) of Article 59, as it
stands, gives this meeting the right, if it thinks fit, to establish a committee,
known as the creditors’ committee, to exercise functions conferred on it by or
under the Insolvency Order. Paragraph (1) of Article 59 as it stands, does not
include any power to make delegated legislation.

An amendment made to Article 58(2) by clause 23 of the Bill will result in the
administrative receiver no longer being required to lay their report before a
meeting of the unsecured creditors.

The amendment made by clause 24 of the Bill will result in paragraph (1) of
Article 59 re-stating the unsecured creditors’ right to establish a creditors’
committee so that it will arise once the administrative receiver has sent or
published a report as mentioned in Article 58(2) and is to be exercised, in
accordance with the rules.

Providing that the establishment of a creditors’ committee has to be done in
accordance with the rules constitutes a delegated power to make rules about
how a creditors’ committee is to be established. With the unsecured creditors
no longer having the opportunity to attend a meeting at which a creditors’
committee can be established a procedure needs to be put in place to enable
them to do so. That is the purpose of the delegated power. It is to equip the
unsecured creditors with a procedure which they can use to establish a
creditors’ committee, should they wish to do so.

It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

Paragraph (1) of Article 59 corresponds to subsection (1) of section 49 in the
Insolvency Act 1986.

Clause 27 of the Bill: Effect of company’s insolvency

168.

169.

Clause 27 amends Article 81 of the Insolvency Order, which sets out actions
the liquidator is required to take on discovering that a company in members’
voluntary winding up will not be able to pay its debts in full, plus interest, as

stated in the directors’ declaration made under Article 95.

Two the amendments consist of the insertion of new paragraphs into Article 81,

and the three paragraphs inserted all include power to make delegated
legislation in the form of rules.
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Insertion of new paragraph (1A) into Article 81 of the Insolvency Order by
clause 27(2) of the Bill

170. Paragraph (3) of Article 81 as it stands includes a power to make delegated
legislation in the form of rules. Paragraph (3) places the liquidator under a
requirement to make out a statement, in the prescribed form, as to the affairs of
the company and to lay it before a meeting of the creditors. The fact that it is
stated in paragraph (3) that the statement has to be in the prescribed form
enables rules to be made to prescribe that form.

171. Paragraph (3) is revoked by subsection (3) of clause 27.

172. The requirements for the liquidator to make out a statement of affairs and for
that statement to be in the prescribed form are relocated in a new paragraph
(1A) inserted into Article 81 by subsection (2) of clause 27. Under new
paragraph (1A) the liquidator in a members’ voluntary liquidation will be
required, within seven days of forming an opinion that a company will be unable
to pay its debts in full plus interest, to make out a statement as to its affairs in
the prescribed form, and to send that statement to the company’s creditors.

173. As the power to make rules implicit in the words “in the prescribed form” exists
for the same purpose as before, that is to enable the form which the statement
of affairs is to take to be prescribed, there is no need for any alteration to that
power.

174. Paragraph (1A) inserted into Article 81 by subsection (2) of clause 27
corresponds to subsection (1A) of section 95 of the Insolvency Act 1986.

Insertion of new paragraphs (4A) and (4B) into Article 81 of the Insolvency
Order by clause 27(4) of the Bill

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

175. The amendments being made to Article 81 of the Insolvency Order by clause
27 of the Bill will result in the liquidator in a members’ voluntary liquidation no
longer being required to call a meeting of creditors on discovering that the
company will not be able to pay its debts in full, plus interest, as stated in the
directors’ declaration made under Article 95. This removes the opportunity
presented by the meeting for the creditors to appoint a different insolvency
practitioner to act in the ensuing creditors’ voluntary liquidation.
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176.

177.

178.

179.

New paragraph (4A) inserted into Article 81 by subsection (4) of clause 27 of
the Bill, will instead give the creditors the right to nominate a person to be the
liquidator in the creditors’ voluntary winding up. New paragraph (4A) will
provide that the nomination is to be “in accordance with the rules” thereby
ensuring that power exists to prescribe in rules the procedure to be used by the
creditors to make their nomination.

New paragraph (4B), also inserted by subsection (4) will oblige the liquidator
who acted in the members’ voluntary liquidation to seek a nomination from the
company’s creditors for a person to take over as liquidator during the creditors’
voluntary winding up. New paragraph (4B) will provide that the liquidator must
seek the nomination “in accordance with the rules” thereby ensuring that power
exists to prescribe in rules the procedure which the liquidator must use to seek
the nomination.

The purpose of the delegated power in new paragraph (4A) is to enable a
procedure to be put in place for the creditors to use if they wish to nominate a
different liquidator to act in the creditors’ voluntary winding up. The purpose of
the delegated power in new paragraph (4B) is to enable a procedure to be put
in place for the liquidator in the members’ voluntary liquidation to use when
seeking a nomination from the creditors for a person to take over as liquidator
during the ensuing creditors voluntary winding up. It is normal practice for
insolvency procedures to be legislated for in rules, which are subject to
negative resolution in the Assembly. It is considered that negative resolution
offers an adequate form of control for the reasons set out in paragraph 12.

Paragraphs (4A) and (4B) inserted into Article 81 by subsection (4) of clause 27
respectively correspond to subsections (4B) and (4C) of section 95 of the
Insolvency Act 1986.

Clause 31 of the Bill: Directors’ statement of affairs to creditors

180.

181.

Subsection (2) of clause 31 replaces paragraph (1) of Article 85 of the
Insolvency Order with a substitute. The substitute, like its predecessor, contains
a delegated power to make rules.

Under the law as it stands, two meetings have to be held at the start of a
creditors’ voluntary winding up. The process begins with a meeting of the
company at which the resolution to wind the company up voluntarily is put. A
meeting of the creditors has to be held within 14 days of the company meeting.
Paragraph (1) of Article 85 of the Insolvency Order provides that the directors of
the company have to make out a statement, in the prescribed form, as to the
affairs of the company, and cause it to be laid before the creditors’ meeting. The
fact that it is stated in paragraph (1) that the statement has to be in the
prescribed form enables rules to be made to prescribe that form.
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182.

183.

184.

185.

186.

The requirement to hold a meeting of the creditors was in Article 84 of the
Insolvency Order, and Article 84 is repealed by clause 30 of the Bill.

Paragraph (1) of Article 85, as substituted, will provide that the directors will in
future have to send a statement of the company’s affairs to the company’s
creditors. They will be required to do so, within seven days of the resolution for
voluntary winding up being passed and the statement will have to be “in the
prescribed form”.

The substitute paragraph does not alter the requirement for the directors to
prepare a statement of affairs. The only alterations are that a deadline for doing
so is put in place and the procedure for making the statement available to the
creditors is changed.

As the power to make rules implicit in the words “in the prescribed form” exists
for the same purpose as before, that is to enable the form which the statement
of affairs is to take to be prescribed, there is no need for any alteration to that
power.

Paragraph (1) of Article 85, as substituted by subsection (2) of clause 31,
corresponds to subsection (1) of section 99 of the Insolvency Act 1986.

Clause 32 of the Bill: Appointment of liquidator

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

187.

188.

189.

190.

Clause 32 replaces paragraph (1) of Article 86 of the Insolvency Order with a
substitute and inserts two new paragraphs, (1A) and (1B).

Article 86 makes provision as to how the liquidator is to be chosen in the case
of a creditors’ voluntary winding up.

Paragraph (1) of Article 86, as it stands, gives the creditors and the company
the right to nominate a liquidator during the meetings held at the start of a
creditors’ voluntary winding up. However as the Bill will do away with the
requirement for a creditors’ meeting the creditors will no longer be able to make
their nomination in this way.

Paragraph (1) as substituted by clause 32 preserves the company’s right to
nominate a liquidator at the initial meeting at which the resolution for voluntary
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191.

192.

193.

194.

winding up is passed. Neither paragraph (1) as it stands, nor the replacement,
contain any delegated powers.

New paragraph (1A) will simply state that the creditors may, “in accordance with
the rules” nominate a person to be liquidator. The fact that paragraph (1A) will
provide that the nomination has to be “in accordance with the rules” will ensure
that power exists to prescribe in rules the procedure to be used by the creditors
to make their nomination.

New paragraph (1B) will oblige the directors to seek a nomination from the
company’s creditors for a person to be liquidator. New paragraph (1B) will
provide that they must do so “in accordance with the rules” thereby ensuring
that power exists to prescribe in rules the procedure which the directors must
use to seek the nomination.

The purpose of the delegated power in new paragraph (1A) is to enable a
procedure to be put in place for the creditors to use when making a nomination.
The purpose of the delegated power in new paragraph (1B) is to enable a
procedure to be put in place which the directors will be required to use when
seeking a nomination from the creditors for a person to act as liquidator. It is
normal practice for insolvency procedures to be legislated for in rules, which
are subject to negative resolution in the Assembly. It is considered that negative
resolution offers an adequate form of control for the reasons set out in
paragraph 12.

Paragraphs (1), (1A) and (1B) as inserted into Article 86 by clause 32
respectively correspond to subsections (1), (1A) and (1B) of the Insolvency Act
1986.

Clause 33 of the Bill: Appointment of liquidation committee

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

195.

Clause 33 of the Bill amends paragraph (1) of Article 87 of the Insolvency
Order. The amendment will result in a delegated power to make rules being
included in that provision.

196. Article 87 applies in the case of a creditors’ voluntary winding up. Under the law

as it stands a meeting of the creditors must be held within 14 days of a
resolution to wind a company up voluntarily being passed at a company
meeting. Paragraph (1) of Article 87 as it stands, gives the creditors, either at
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197.

198.

199.

200.

201.

this meeting, or at any subsequent meeting, the right, if they think fit, to appoint
a committee of up to five persons, known as the liquidation committee, to
exercise functions conferred on it by or under the Insolvency Order. Paragraph
(1) of Article 87 as it stands, does not include any power to make delegated
legislation.

The repeal of Article 84 of the Insolvency Order by clause 30 of the Bill will do
away with the requirement for a creditors’ meeting to be held after a company
passes a resolution for voluntary winding up. The creditors will therefore no

longer have the opportunity to appoint a liquidation committee at that meeting.

Subsection (2) of clause 33 will amend paragraph (1) of Article 87 so as to
remove all reference to meetings. The result will be that the creditors will simply
be given the right to, in accordance with the rules, appoint a liquidation
committee.

The purpose of this delegated power to make rules is to enable a procedure to
be put in place which the creditors can use to establish a liquidation committee
should they wish to do so.

It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

Paragraph (1) of Article 87 corresponds to subsection (1) of section 101 in the
Insolvency Act 1986.

Clause 35 of the Bill: Progress report to company and creditors

202.

203.

204.

Clause 35 does not create any new delegated powers or alter any existing
ones. It simply makes a minor amendment to an Article in the Insolvency Order
which includes several delegated powers to make rules.

Article 91 of the Insolvency Order, as substituted by section 3(2) of the
Insolvency (Amendment) Act (Northern Ireland) 2016, places the liquidator of a
company in a creditors’ voluntary winding up under a requirement to produce a
progress report relating to prescribed matters for each prescribed period and to
send it to members of the company and to such other persons as may be
prescribed. In accordance with Article 2(2) of the Insolvency Order prescription
in Article 91 would mean prescription in rules.

The amendment made by clause 35 is to paragraph (1)(b)(i) in Article 91 and

will result in the report not having to be sent to creditors who have opted out of
receiving correspondence about the winding-up.
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205.

Paragraph (1)(b)(i) of Article 91 corresponds to subsection (1)(b)(i) of section
104 of the Insolvency Act 1986.

Clause 36 of the Bill: Final meeting prior to dissolution

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

206.

207.

208.

209.

210.

Clause 36 replaces Article 92 of the Insolvency Order with a substitute. Article
92 applies where a company is in creditors’ voluntary winding up. The
substitute Article includes a delegated power to make rules, the existing Article
does not.

Article 92 as it stands provides that once it appears that the company’s affairs
have been fully wound up the liquidator has to lay an account before a general
meeting of the company and a meeting of its creditors. Paragraph (3) of the
Article places the liquidator under a duty to send a copy of the account and a
return of the holding of the meetings and the dates on which they were held to
the Registrar of Companies.

The replacement Article will do away with the requirement for the liquidator to
present their account at meetings of the company and its creditors. The
liquidator will instead be required to send the account to the company’s
members and to its creditors, other than any creditors who have opted out.
Paragraph (3) of the replacement Article will place the liquidator under a duty to
send a copy of the account and a statement of whether any of the creditors
objected to their release to the Registrar of Companies. This has to be done
during the relevant period, which is defined by paragraph (4) as the seven day
period following the last day of the period allowed for creditors to object to the
liquidator’s release. Paragraph (4) provides for the latter period to be
prescribed in rules.

The power in paragraph (4) to prescribe in rules the period within which the
creditors may object to the liquidator’s release enables a limit to be set on the
time allowed for them to object, thereby enabling the liquidator to get their
release. As prescription of the period is a matter of detail it is best provided for
in delegated legislation. Prescription is to be in rules which will be subject to
negative resolution in the Assembly. It is considered that negative resolution
offers an adequate form of control for the reasons set out in paragraph 12.

The same power to prescribe in rules the period allowed for the creditors to
object to the liquidator’s release is also present in paragraph (4F)(a) inserted
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into Article 148 of the Insolvency Order by subsection (3) of clause 50. It is
essential that the two powers should align.

211. Paragraph (4) of Article 92, as substituted by the Bill, corresponds to subsection
(4) of section 106 of the Insolvency Act 1986.

Clause 38 of the Bill: Functions of official receiver in relation to office of
liquidator

212. Article 116 of the Insolvency Order provides that the official receiver becomes
the liquidator of a company on its being wound up by the High Court and sets
out the duties which the official receiver is then under. Subsection (2) of clause
38 amends paragraph (4) of Article 116 and subsection (3) replaces existing
paragraphs (5) and (6) with new paragraphs (5) to (8).

The amendment to paragraph (4) of Article 116

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

213. Subsection (2) of clause 38 amends paragraph (4) of Article 116 of the
Insolvency Order. Paragraph (4) as it stands does not include any delegated
power to make legislation.

214. Paragraph (4) of Article 116, as it stands, provides that the official receiver can,
at any time when acting as the liquidator of a company, summon separate
meetings of the creditors and contributories for the purpose of choosing a
person to take over from him as liquidator.

215. The amendment made by subsection (2) of clause 38 will result in paragraph
(4) instead providing that the official receiver can, at any time when acting as
the liquidator of a company, seek nominations from the creditors and
contributories for the purpose of choosing a person to take over from him as
liquidator. The nominations will have to be sought “in accordance with the rules”
thereby ensuring that power exists to prescribe in rules the procedure which the
official receiver is to use to seek the nominations. The purpose of this
delegated power is to enable a procedure to be put in place for the official
receiver to use when seeking nominations for a person to take over as
liquidator. It is normal practice for insolvency procedures to be legislated for in
rules, which are subject to negative resolution in the Assembly. It is considered
that negative resolution offers an adequate form of control for the reasons set
out in paragraph 12.
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216.

Paragraph (4) of Article 116 corresponds to subsection (4) in section 136 of the
Insolvency Act 1986.

Insertion of new paragraphs (5) to (8) into Article 116 of the Insolvency Order
by clause 38(3) of the Bill

217.

218.

219.

220.

Existing paragraph (5)(c) in Article 116 of the Insolvency Order places the
official receiver under a duty to exercise his or her power under paragraph (4)
to summon meetings of the company’s creditors and contributories for the
purpose of choosing a person to replace the official receiver as liquidator if one
quarter by value of the creditors request it. The request must be made “in
accordance with the rules”.

Paragraph (5)(c) as substituted by subsection (3) of clause 38 is identical to the
existing provision, except that all reference to meetings is removed. The duty
which the official receiver is under will be stated simply as being to exercise his
or her power under paragraph (4) if one quarter by value of the creditors
request it. As before, the request will have to be made in accordance with the
rules.

As the power to make rules implicit in the words “in the prescribed form” exists
for the same purpose as before, that is to enable the procedure which the
creditors are to use if making a request to the official receiver to take action to
have a person appointed to replace him or her as liquidator to be established,
there is no need for any alteration to that power.

Paragraph (5)(c) in Article 116 as substituted by subsection (3) of clause 38
corresponds to subsection (5)(c) of section 136 of the Insolvency Act 1986.

Clause 40 of the Bill: Choice of liquidator at meetings of creditors and
contributories

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

221.

Clause 40 amends Article 118 of the Insolvency Order. Paragraph (1) of Article
118, as it stands, provides that this Article applies if a company is being wound
up by the High Court and separate meetings of the company’s creditors and
contributories have been summoned for the purpose of choosing a liquidator.
Paragraph (2) gives the creditors and the contributories the right, at their
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222.

223.

224.

225.

respective meetings, to nominate a person to be liquidator. Neither of the two
paragraphs includes a power to make delegated legislation.

Clause 40 removes all reference to meetings out of Article 118. Subsection (2)
of clause 40 amends paragraph (1) of Article 118. The stipulation that the Article
applies if a company is being wound up by the High Court is left unaltered.
However the second condition for Article 118 to apply will become simply that
nominations are being sought from the company’s creditors and contributories
for the purpose of choosing a liquidator.

Subsection (3) of clause 40 amends paragraph (2) of Article 118. Instead of
paragraph (2) providing that the creditors’ and contributories’ right to nominate
a person to be liquidator is to be exercised at meetings, paragraph (2) will state
simply that it is to be exercised “in accordance with the rules”. The fact that
paragraph (2) will provide that the nomination has to be “in accordance with the
rules” will ensure that the necessary power exists to prescribe in rules the
procedure to be used by the creditors and contributories to make their
nominations.

The purpose of the new delegated power in paragraph (2) is to enable a
procedure to be put in place for the creditors and contributories to use when
making their nominations. It is normal practice for insolvency procedures to be
legislated for in rules, which are subject to negative resolution in the Assembly.
It is considered that negative resolution offers an adequate form of control for
the reasons set out in paragraph 12.

Paragraph (2) of Article 118 corresponds to subsection (2) of section 139 of the
Insolvency Act 1986.

Clause 42 of the Bill: Liquidation committee

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

226.

Article 120 of the Insolvency Order, which applies where a company is being
wound up by the High Court, gives the creditors and contributories the right to
appoint a committee, known as the liquidation committee, to exercise functions
conferred on it by or under the Insolvency Order. Article 120 currently provides
for any decision to establish a liquidation committee to be made at meetings of
the creditors and contributories.
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227.

228.

229.

230.

231.

232.

Clause 42 replaces existing paragraphs (1) to (3) of Article 120 with new
paragraphs (1) to (3C). The new paragraphs will provide for any decision to
establish a liquidation committee to be instead made using decision
procedures. The new paragraphs will re-state two existing powers to make
rules and insert a third.

Paragraph (1) of Article 120, as it stands, gives meetings of the creditors and
contributories summoned for the purpose of appointing a liquidator the right to
establish a liquidation committee. Paragraph (2) applies where a liquidator
other than the official receiver is in office, and gives the liquidator the right, at
any time, to summon meetings of the creditors and contributories for the
specific purpose of deciding if a liquidation committee should be established,
and if they decide that it should, of establishing one. Neither right involves any
delegated powers.

Paragraph (1) of Article 120, as substituted by clause 42, will make no
reference to meetings. It will simply provide that if a company’s creditors and
contributories both decide that a liquidation committee should be established,
one is to be established in accordance with the rules.

The requirement for the committee to be established in accordance with the
rules constitutes a delegated power to make rules about how the committee is
to be established. The fact that whether there is to be a liquidation committee is
no longer to be decided at meetings of the creditors and contributories means
that the opportunity for a liquidation committee to be established at these
meetings no longer exists. An alternative procedure needs to be put in place
which creditors and contributories can use to establish a liquidation committee.
That is the purpose of the delegated power in substitute paragraph (1). Itis to
equip creditors and contributories with a procedure which they can use to
establish a liquidation committee, should they wish to do so.

It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

As mentioned in paragraph 228 above, paragraph (2) of Article 120 as it stands,
gives a liquidator, other than the official receiver, the right, at any time, to
summon meetings of the creditors and contributories for the purpose of
deciding if a liquidation committee should be established, and if they decide
that it should, of establishing one. Paragraph (2), as it stands, also places a
liquidator other than the official receiver, under a duty to summons such
meetings if requested to do so by, in accordance with the rules, one tenth in
value of the company’s creditors.
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233. New paragraph (3B), as substituted by clause 42, will instead place a liquidator,
other than the official receiver, under a duty to seek a decision from the
creditors and contributories as to whether a liquidation committee should be
established, if requested to do so by, in accordance with the rules, one tenth in
value of the company’s creditors. New paragraph (3C) will provide that
paragraph (3B) does not apply to the official receiver when acting as liquidator.

234. The duty which new paragraph (3C) places the liquidator under is
fundamentally the same as under existing paragraph (2). It is to take action to
find out if the creditors and contributories want to have a liquidation committee
established, if the requisite proportion of creditors request it. The only change
will be to the procedure which the liquidator is required to use to do this.
Instead of being required to summon meetings of the creditors and
contributories, the liquidator will now be required to “seek a decision”. The fact
that the procedure which the liquidator is to use is changing is not a reason to
alter the power to make provision in rules about how the creditors can request
the liquidator to carry out the procedure.

235. Paragraph (3) of Article 120 deals with the situation where meetings of the
creditors and contributories take place and one of the meetings decides that a
liquidation committee should be established but the other either decides that it
should not or makes no decision about the matter. Paragraph (3) provides that
if this happens a liquidation committee is to be established in accordance with
the rules, unless the High Court orders otherwise.

236. Paragraph (3) of Article 120 as substituted by clause 42 substantially restates
existing paragraph (3). The substitute paragraph provides that in the event of
only the creditors, or only the contributories deciding that a liquidation
committee is to be established, a liquidation committee is still to be established
in accordance with the rules, unless the court decides otherwise. Given that
both the situation dealt with and the way in which it is to be dealt with
fundamentally remain the same there is no reason to alter the power to
prescribe in rules how the liquidation committee is to be established.

237. Paragraphs (2), (3) and (3B) inserted into Article 120 by clause 42 respectively
correspond to subsections (2), (3) and (3B) in section 141 of the Insolvency Act
1986.

Clause 43 of the Bill : Duty to summon final meeting

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution
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238.

239.

240.

241.

242.

Clause 43 replaces Article 124 of the Insolvency Order with a substitute. Article
124 applies where a company is being wound up by the High Court and the
liquidator is not the official receiver. Both the existing Article and its replacement
include a delegated power to make rules.

Article 124 as it stands provides that once it appears that the winding up is for
practical purposes complete the liquidator has to summon a final meeting of the
company’s creditors for the purpose of receiving the liquidator’s report and
deciding if the liquidator should be released. Paragraph (4) of the Article places
the liquidator under a duty to send a copy of the report and a statement of
whether any of the creditors objected to their release to the High Court and the
Registrar of Companies. This has to be done during the relevant period, which
is defined by paragraph (5) as the seven day period following the last day of the
period allowed for creditors to object to the liquidator’s release. Paragraph (5)
provides for the latter period to be prescribed in rules.

The replacement Article will do away with the requirement for the liquidator to
present a report at a meeting of the creditors. The liquidator will instead be
required to prepare an account and to send it to the creditors, other than any
who have opted out. Paragraph (4) of the replacement Article will place the
liquidator under a duty to send a copy of the account and a statement of
whether any of the creditors objected to their release to the High Court and the
Registrar. There will be the same requirement for these documents to the sent
to the High Court during the relevant period as applies is in the case of the
documents which have to be sent to the High Court and the Registrar under
paragraph (4) of the existing Article. The relevant period will be defined by
paragraph (5) in the replacement Article in exactly the same way as it is defined
in the existing Article. Paragraph (5) in the replacement Article will include the
same power to prescribe in rules the period within which the creditors may
object to the liquidator’s release as was present in paragraph (5) of the existing
Article.

None of the changes made by the substitution of Article 124 affects in any way
the need to establish how long the creditors have to object to the liquidator’s
release. There is therefore no need to alter the way in which this is to be done.
Paragraph (5) of the existing Article provides that the period allowed is to be
prescribed by the rules, there is no reason which paragraph (5) of the
replacement Article should not do the same. The same power to prescribe in
rules the period allowed for the creditors to object to the liquidator’s release is
also present in paragraph (4F) inserted into Article 148 of the Insolvency Order
by subsection (3) of clause 50. It is essential that the two powers should align.

Paragraph (5) of Article 124, as substituted by the Bill, corresponds to
subsection (5) of section146 of the Insolvency Act 1986.
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Clause 44 of the Bill : Delegation of High Court’s powers to liquidator

243.

244.

245.

Paragraph (1) of Article 137 of the Insolvency Order lists matters with respect to
which provision may be made by rules requiring or enabling powers and duties
conferred and imposed on the High Court to be exercised or performed by the
liquidator.

The only alteration made by clause 44 is to one of the matters with respect to
which rules providing for powers and duties of the High Court to be exercised or
performed by the liquidator can be made. The change is required as a
consequence of meetings no longer being routinely used to make decisions.

Paragraph (1) of Article 137 corresponds to subsection (1) of section 160 of the
Insolvency Act 1986.

Clause 47 of the Bill: Removal of liquidator : voluntary winding up

246.

Article 145 of the Insolvency Order makes provision as to how the liquidator in
a voluntary liquidation can be removed from office, resign, or vacate office.
Subsection (2) of clause 47 amends paragraph (2)(b) of Article 145 and
subsection (3) replaces paragraph (3) with new paragraphs (3) and (3A). The
amendment made by subsection (2) leaves in place an existing power to make
rules. The new paragraphs inserted by subsection (3) each include a delegated
power to make rules.

The amendment made by subsection (2)

247.

248.

249.

Paragraph (2)(b) in Article 145 as it stands provides that the liquidator in a
creditors’ voluntary winding-up can be removed by a general meeting of the
company’s creditors summoned specially for the purpose in accordance with
the rules.

The amendment made by subsection (2) of clause 47 will remove the reference
to a general meeting. Paragraph (2)(b) will instead provide that the liquidator in
a creditors’ voluntary winding-up can be removed by a decision of the
company’s creditors made by a qualifying decision procedure instigated
specially for that purpose in accordance with the rules.

The fact that paragraph (2)(b) as it stands provides that the summoning of a
general meeting of the creditors for the purpose of removing the liquidator is to
be done in accordance with the rules provides the necessary power to enable a
procedure for the creditors to use to summon such a meeting to be set out in
rules. The instigation of a qualifying decision procedure equates to summoning
a meeting. There is no reason why the delegated power to enable a procedure
to be put in place for the creditors to use to instigate the new procedure should
be any different. There is no reason why the power to make provision about
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250.

how a decision procedure is to be instigated should not likewise provide that
the provision is to be in rules made by the Department of Justice, with the
concurrence of the Department for the Economy and subject to negative
resolution in the Assembly. There is therefore no reason to change the
requirement for the instigation of a qualifying decision procedure to remove the
liquidator to be in accordance with the rules.

Paragraph (2)(b) in Article 145 corresponds to subsection (2)(b) in section 171
of the Insolvency Act 1986.

Insertion of new paragraphs (3) and (3A) into Article 145 of the Insolvency
Order by clause 47(3) of the Bill

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

251.

252.

253.

254.

Subsection (3) of clause 47 provides for the replacement of paragraph (3) in
Article 145 of the Insolvency Order by new paragraphs (3) and (3A).

For paragraph (3) of Article 145 as it stands to apply, the liquidator must have
been appointed by the High Court under Article 94 of the Insolvency Order.
Paragraph (3) applies in both members’ and creditors’ voluntary winding up and
places restrictions on, in the first case, the rights of members and in the second
case, the rights of creditors, to summon meetings for the purpose of replacing
the liquidator. In all cases, the meeting has to be summoned in accordance with
the rules.

In future, any decision to remove a liquidator appointed under Article 94 in a
creditors’ winding-up is to be made by the creditors using a qualifying decision
procedure. However any decision to remove a liquidator appointed under Article
94 in a members’ voluntary winding-up will still be made by a general meeting
of the company. This difference in procedure has resulted in provision to
remove a liquidator appointed under Article 94 in a voluntary winding-up having
to be split into two separate paragraphs, (3) and (3A). Paragraph (3) will apply
where the company is in members’ voluntary winding-up, paragraph (3A) will
apply where it is in creditors’ voluntary winding-up.

Substitute paragraph (3) will provide that for a meeting to be summoned at the
request of the members, members with at least half of the total voting rights of
all the members who would be entitled to vote at the meeting would have to
request it.
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255.

256.

257.

258.

259.

260.

New paragraph (3A) will provide for a qualifying decision procedure to remove
the liquidator in a creditors’ voluntary winding-up to be instigated at the request
of the creditors, a minimum of one half in value of the creditors would have to
request it.

Requests for, in the case of substitute paragraph (3), the summoning of a
meeting of members, and in the case of substitute paragraph (3A) the
summoning of a meeting of creditors, will have to be made in accordance with
the rules.

The fact that paragraph (3) of Article 145 as it stands provides that requests for
meetings of company members and creditors for the purpose of removing a
liquidator have to be made in accordance with the rules provides the necessary
power to enable procedures for the members and creditors to use when
requesting that such meetings should be summoned to be set out in rules.

The procedure to be used by the company to remove a liquidator appointed
under Article 94 in a members’ voluntary winding up will be exactly the same
under substitute paragraph 3 as it is under the existing paragraph. Any decision
to remove the liquidator will be made at general meeting of the company.
Therefore no reason exists to alter the requirement for any request to summon
such a meeting to be made in accordance with the rules. Retention of this
requirement will ensure that in the case of members’ voluntary winding up the
requisite power remains in place to enable procedures to be established in
rules for members to use if requesting the summoning of meetings for the
purpose of removing a liquidator appointed under Article 94.

The procedure to be used by the creditors in a creditors’ voluntary winding up
to remove a liquidator appointed under Article 94 will be different under new
paragraph (3A). It does not follow that the power to provide in delegated
legislation how a request to have the new procedure carried out should be any
different. The fact that paragraph (3A) provides that any request to carry out the
new procedure has to be made in accordance with the rules will ensure that
power is in place to enable procedures to be established in rules for creditors to
use if requesting the instigation of a qualifying decision procedure for the
purpose of removing a liquidator appointed under Article 94.

Paragraphs (3) and (3A) inserted by into Article 145 by subsection (3) of clause
47 correspond to subsections (3) and (3A) of section 171 of the Insolvency Act
1986.

Clause 48 of the Bill: Removal of liquidator: winding up by the High Court

261.

Article 146 of the Insolvency Order makes provision as to how the liquidator of
a company being wound up by the High Court, or a provisional liquidator can be
removed from office, resign, or vacate office. Subsections (2) and (3) of clause
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48 respectively amend paragraphs (2) and (3) of Article 146. The amendments
made by subsections (2) and (3) will leave in place powers in paragraphs (2)
and (3) to make delegated legislation in the form of rules.

The amendment made by subsection (2)

262. Paragraph (2) in Article 146 as it stands provides that the liquidator of a
company which is being wound up by the High Court can be removed either by
an order of the High Court or by a general meeting of the company’s creditors
summoned specially for the purpose in accordance with the rules.

263. The amendment made by subsection (2) of clause 48 will remove the reference
to a general meeting. Paragraph (2) will instead provide that the liquidator of a
company being wound up by the High Court can be removed by an order of the
High Court or by a decision of the company’s creditors made by a qualifying
decision procedure instigated in accordance with the rules.

264. The fact that paragraph (2) as it stands provides that the summoning of a
general meeting of the creditors for the purpose of removing the liquidator is to
be done in accordance with the rules provides the necessary power to enable a
procedure for the creditors to use to summon such a meeting to be set out in
rules. The instigation of a qualifying decision procedure equates to summoning
a meeting. There is no reason why the power to make provision about how a
decision procedure is to be instigated should not likewise provide that the
provision is to be in rules made by the Department of Justice, with the
concurrence of the Department for the Economy and subject to negative
resolution in the Assembly. There is therefore no reason to change the
requirement for the instigation of a qualifying decision procedure to remove the
liquidator to be in accordance with the rules.

265. Paragraph (2) in Article 146 corresponds to subsection (2) in section 172 of the
Insolvency Act 1986.

The amendment made by subsection (3)

266. Paragraph (3) of Article 146 as it stands, places restrictions on when a general
meeting of the company’s creditors can be summoned for the purpose of
replacing the liquidator in cases where a company is being wound up by the
High Court and subject to certain exceptions, either the official receiver is
liquidator, or the liquidator was appointed by the High Court or the Department.
In such cases a general meeting of the creditors for the purpose of replacing
the liquidator can only be summoned if the liquidator thinks fit, or the Court
directs, or at least one-quarter of the creditors, by value, request it. Any request
by the creditors to summon a meeting for the purpose of replacing the liquidator
has to be made in accordance with the rules.
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267.

268.

269.

The amendment made by subsection (3) of clause 48 will remove the reference
to a general meeting. The restrictions imposed by paragraph (3) of Article 146
will instead be stated to be on the instigation of a qualifying decision procedure
such as is mentioned in paragraph (2) of that Article. It will only be possible to
instigate such a procedure if the liquidator thinks fit, or the High Court directs or
at least one quarter of the creditors by value request it. Any request by the
creditors will have to be made in accordance with the rules. The qualifying
procedure mentioned in paragraph (2) as substituted by subsection (2) of
clause 48, is for the purpose of removing a liquidator from office.

The amendment to paragraph (3) is required because decisions by creditors to
remove a liquidator are now to be made using qualifying decision procedures
instead of at a meeting. The fact that the restrictions imposed by paragraph (3)
will now be on the use which can be made of that new procedure is not a
reason to alter the power to make provision in delegated legislation as to how
any request by the creditors to have the procedure carried out is to be made.
The fact that paragraph (3) as it stands provides that the summoning of a
general meeting of the creditors for the purpose of removing the liquidator is to
be done in accordance with the rules provides the necessary power to enable a
procedure for the creditors to use to summon such a meeting to be set out in
rules. The instigation of a qualifying decision procedure equates to summoning
a meeting. There is no reason why the power to make provision about how a
decision procedure is to be instigated should not likewise provide that the
provision is to be in rules made by the Department of Justice, with the
concurrence of the Department for the Economy and subject to negative
resolution in the Assembly. There is therefore no reason to change the
requirement for the instigation of a qualifying decision procedure to remove the
liquidator to be in accordance with the rules.

Paragraph (3) in Article 146 corresponds to subsection (3) in section 172 of the
Insolvency Act 1986.

Clause 49 of the Bill: Release of liquidator: voluntary winding up

270.

Paragraph (2) of Article 147 of the Insolvency Order, as it stands, makes
provision about when the liquidator of a company which is being wound up
voluntarily is to have their release. Subsection (2) of clause 49 provides for
paragraph (2) to be replaced by a set of paragraphs numbered (2) to (21). Some
of the substitute paragraphs provide for the liquidator’s release to be in
accordance with rules.

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
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Assembly procedure: Negative resolution

Paragraph (2A)

271.

272.

Substitute paragraph (2A) will apply where the liquidator has been removed
from office by a general meeting of the company and will provide for the
liquidator to have their release with effect from the time at which notice is given
to the registrar, in accordance with the rules, that they have ceased to hold
office. The requirement for the notice be given to the registrar in accordance
with the rules constitutes power to prescribe in rules the procedure which is to
be used to give the notice to the registrar. Substitute paragraph (2A) re-states
provision in sub-paragraph (a) of paragraph (2) of Article 147 as it stands,
including that the notice has to be given to the registrar in accordance with the
rules.

Sub-paragraph (2A), as substituted by subsection (2) of clause 49 corresponds
to sub-section (2)(a)(i) of section 173 of the Insolvency Act 1986.

Paragraph (2B)(b)

273.

274.

Substitute paragraph (2B)(b) will apply where the liquidator has been removed
from office by a decision of the company’s creditors and they have not decided
against the liquidator’s release. The liquidator will have their release with effect
from the time at which notice is given to the registrar, in accordance with the
rules, that they have ceased to hold office. The requirement for the notice be
given to the registrar in accordance with the rules constitutes power to
prescribe in rules the procedure which is to be used to give the notice to the
registrar. The provision for the liquidator’s release made by substitute
paragraph (2)(b) is similar to that made by sub-paragraph (a) of paragraph (2)
of Article 147 as it stands, for the release of a liquidator who has been removed
from office by a meeting of the company’s creditors which has not resolved
against the liquidator’s release, including that the notice that they have ceased
to hold office has to be given to the registrar in accordance with the rules.

Paragraph (2B)(b), as substituted by subsection (2) of clause 49 corresponds to
sub-section (2)(a)(ii) of section 173 of the Insolvency Act 1986.

Paragraph (2C)

275.

Substitute paragraph (2C) will apply where the liquidator has died. Paragraph
(2C) provides for the liquidator will have their release, posthumously, with effect
from the time at which notice is given to the registrar, in accordance with the
rules, that they have ceased to hold office. The requirement for the notice be
given to the registrar in accordance with the rules constitutes power to
prescribe in rules the procedure which is to be used to give the notice to the
registrar. Substitute paragraph (2C) re-states provision in sub-paragraph (a) of
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paragraph (2) of Article 147 as it stands, including that the notice has to be
given to the registrar in accordance with the rules.

276. Paragraph (2C), as substituted by subsection (2) of clause 49, corresponds to
sub-section (2)(a)(iii) of section 173 of the Insolvency Act 1986.

Paragraph (2F)

277. Substitute paragraph (2F) will apply where the liquidator has resigned.
Paragraph (2F) provides for the liquidator to have their release with effect from
such time as may be prescribed. The existence of the delegated power to
prescribe the time in rules will enable detailed provision about when that time
will be to be included in the rules. Substitute paragraph (2F) re-states provision
in sub-paragraph (c) of paragraph (2) of Article 147 as it stands, including that
the liquidator is to have their release from such time as may be prescribed.

278. Paragraph (2F), as substituted by subsection (2) of clause 49, corresponds to
sub-section (2)(c) of section 173 of the Insolvency Act 1986.

Paragraph (2H)(a)

279. Substitute paragraph (2H)(a) will apply where the liquidator has vacated office
under Article 145(6). Article 145(6) will provide that in a members’ or creditors’,
voluntary winding up, the liquidator vacates office once they have sent their
final account to the registrar. Paragraph (2H)(a) provides that if any of the
creditors have objected to the liquidator’s release before the end of the period
for so objecting prescribed by the rules, the liquidator has to apply to the
Department for their release and their release does not take effect until such
time as the Department determines. The citing of the power to prescribe in
rules the period allowed for the creditors to object to the liquidator’s release
replicates the citing of the same power in paragraph (4) of Article 92, as
substituted by clause 36. Substitute paragraph (2H)(a) is similar to the provision
made for the liquidator’s release by, in the case of a creditors’ voluntary
winding-up, sub-paragraph (e)(i) of paragraph (2) of Article 147 as it stands,
except that there is no reference in the latter to a prescribed time period.

280. Paragraph (2H)(a), as substituted by subsection (2) of clause 49, corresponds
to sub-section (2)(e)(i) of section 173 of the Insolvency Act 1986.

Clause 50 of the Bill : Release of liquidator : winding-up by the High Court

281. Article 148 of the Insolvency Order, as it stands, makes provision about when
the liquidator of a company which is being wound up by the High Court, or a
provisional liquidator is to have their release. Provision about when a liquidator
other than the official receiver is to have their release is in paragraph (4) of that
Article. Subsection (3) of clause 50 provides for paragraph (4) to be replaced by
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a set of paragraphs numbered (4) to (4G). Some of the substitute paragraphs
provide for the liquidator’s release to be in accordance with rules.

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

Paragraph (4A)(b)

282.

283.

Substitute paragraph (4A)(b) will apply where the liquidator has been removed
from office by a decision of the company’s creditors and they have not decided
against the liquidator’s release. The liquidator will have their release with effect
from the time at which notice is given to the High Court, in accordance with the
rules, that they have ceased to hold office. The requirement for the notice be
given to the High Court in accordance with the rules constitutes power to
prescribe in rules the procedure which is to be used to give the notice to the
High Court. The provision for the liquidator’s release made by substitute
paragraph (4A)(b) is similar to that made by sub-paragraph (a) of paragraph (4)
of Article 148 as it stands, for the release of a liquidator who has been removed
from office by a meeting of the company’s creditors which has not resolved
against the liquidator’s release, including that the notice that they have ceased
to hold office has to be given to the High Court in accordance with the rules.

Paragraph (4A)(b), as substituted by subsection (3) of clause 50, corresponds
to sub-section (4)(a)(i) of section 174 of the Insolvency Act 1986.

Paragraph (4B)

284.

285.

Substitute paragraph (4B) will apply where the liquidator has died. Paragraph
(4B) provides for the liquidator to have their release, posthumously, with effect
from the time at which notice is given to the High Court, in accordance with the
rules, that they have ceased to hold office. The requirement for the notice be
given to the High Court in accordance with the rules constitutes power to
prescribe in rules the procedure which is to be used to give the notice to the
High Court. Substitute paragraph (4B) re-states provision in sub-paragraph (a)
of paragraph (4) of Article 148 as it stands, including that the notice has to be
given to the High Court in accordance with the rules.

Paragraph (4B), as substituted by subsection (2) of clause 50, corresponds to
sub-section (4)(a)(ii) of section 174 of the Insolvency Act 1986.
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Paragraph (4E)

286. Substitute paragraph (4E) will apply where the liquidator has resigned.
Paragraph (4E) provides for the liquidator to have their release with effect from
such time as may be prescribed. The existence of the delegated power to
prescribe the time in rules will enable detailed provision about when that time
will be, to be included in the rules. Substitute paragraph (4E) re-states provision
in sub-paragraph (c) of paragraph (4) of Article 148 as it stands, including that
the liquidator is to have their release from such time as may be prescribed.

287. Paragraph (4E), as substituted by subsection (2) of clause 50, corresponds to
sub-section (4)(c) of section 174 of the Insolvency Act 1986.

Paragraph (4F)(a)

288. Substitute paragraph (4F)(a) will apply where the liquidator has vacated office
under Article 146(7). Article 146(7) will provide that in a winding-up by the High
Court, the liquidator vacates office once they have sent their final account to the
High Court and the registrar. Paragraph (4F)(a) provides that if any of the
creditors have objected to the liquidator’s release before the end of the period
for so objecting prescribed by the rules, the liquidator has to apply to the
Department for their release and their release does not take effect until such
time as the Department determines. The citing of the power to prescribe in
rules the period allowed for the creditors to object to the liquidator’s release
replicates the citing of the same power in paragraph (4) of Article 92, as
substituted by clause 36. Substitute paragraph (4F)(a) is similar to the provision
made for the liquidator’s release by in a winding up by the court, by sub-
paragraph (d)(i) of paragraph (4) of Article 148 as it stands, except that there is
no reference in the latter to a prescribed time period.

289. Paragraph (4F)(a), as substituted by subsection (3) of clause 50, corresponds
to sub-section (4)(d)(i) of section 174 of the Insolvency Act 1986.

Clause 62 : Provisions that may be included in company insolvency rules

290. Subsection (2) of clause 62 inserts new paragraph 9A into Schedule 5 to the
Insolvency Order and subsections (3) to (5) make minor textual amendments to
existing paragraph 10.

Paragraph 9A inserted into Schedule 5 to the Insolvency Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

66



Assembly procedure: Negative resolution

291.

292.

293.

294.

295.

Subsection (2) of clause 62 inserts a new power to make rules into Schedule 5
to the Insolvency Order.

The new power is needed because the amendments made by, in the case of
creditors’ winding up, clause 32 of the Bill to Article 86 of the Insolvency Order
and in the case of winding up by the High Court, clause 40 of the Bill to Article
118, will result in nominations by creditors for a person to act as liquidator no
longer making being made at a meeting. A procedure will therefore need to be
established for the creditors to use to make their nominations.

The insertion of new paragraph 9A into Schedule 5 to the Insolvency Order by
clause 62(2) will enable provision to be included in company insolvency rules to
establish a procedure for the creditors to use.

As stated in paragraph 12, it is normal for procedures to be used in insolvency
proceedings to be legislated for in rules, which are subject to negative
resolution in the Assembly. It is considered that negative resolution offers an
adequate form of control for the same reasons as set out in paragraph 12.

Paragraph 9A inserted into Schedule 5 by clause 62(2) corresponds to
paragraph 9A in Schedule 8 to the Insolvency Act 1986.

The amendments made by subsections (3) to (5) of clause 62 to paragraph 10
of Schedule 5 to the Insolvency Order

296.

297.

Subparagraph (1) of paragraph 10 in Schedule 5 to the Insolvency Order as it
stands provides power to make provision in company insolvency rules as to the
functions, membership and proceedings of,

o creditors’ committees established under, in the case of administrative
receiverships, Article 59 of the Insolvency Order, and in the case of
administrations, paragraph 58 of Schedule B1 to the Insolvency Order,
and

o liquidation committees, established under, in the case of creditors’
voluntary winding up, Article 87 of the Insolvency Order, and in the case of
winding up by the High Court, Article 120 of the Insolvency Order.

Subsection (4) of clause 62 makes two amendments to subparagraph (1).
Subparagraph (1) of paragraph 10 as it stands provides power to include
provision in company insolvency rules about the functions, membership and
proceedings of the four types of committees mentioned in that subparagraph.
The amendment made by subsection (4)(a) of clause 62 will extend this power
so that it can also be used to make provision about the establishment of these
committees. The power to include provision in rules about the establishment of
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298.

299.

300.

301.

302.

303.

these committees is needed because creditors and contributories will no longer
have the opportunity to establish these committees at meetings and an
alternative procedure to enable them to do so will therefore need to be put in
place. The other amendment to subparagraph (1) is consequential on the first
amendment. It would not make sense for subparagraph (1) to be left stating
that provision can be made as to the establishment of a committee already
established under Articles 59, 87, or 120 of paragraph 58 of Schedule B1. The
amendment will rectify this, by providing for subparagraph (1) to instead refer to
a committee provided for by Articles 59, 87, or 120 of paragraph 58 of Schedule
B1.

Subparagraph (2) of paragraph 10 in Schedule 5 to the Insolvency Order as it
stands includes heads (a), (b) and (c). These constitute power to enable
provision with respect to three aspects of the establishment of liquidation
committees formed under Articles 87 and 120 to be included in company
insolvency rules. Subsection (5) of clause 62 amends two of these heads.

Head (a) as it stands would enable provision to be included for resolving
differences between a meeting of the company’s creditors and a meeting of its
contributories or members.

The amendment made by subsection (5)(a) of clause 62 accommodates the
move away from meetings as a way of making decisions by removing all
reference to meetings in head (a). Head (a) will simply state that provision for
resolving differences between the company’s creditors and its contributories, or
members, over the establishment of a committee under Article 87 or 120 of the
Insolvency Order, can be included in company insolvency rules.

Head (b) as it stands makes it possible to include provision in company
insolvency rules to allow a liquidation committee under Article 87 or 120 of the
Insolvency Order to be established without a meeting of contributories in cases
where the grounds on which a company is being wound up include not being
able to pay its debts.

The amendment made by subsection (5)(b) of clause 62 accommodates the
switch from meetings to decision procedures by removing the reference to a
meeting of contributories. What will instead be permitted is the establishment of
a liquidation committee under Article 87 or 120 without a decision being sought
from the creditors.

As the amendments made by subsection (5) of clause 62 are to procedural
requirements and as mentioned in paragraph 12, it is normal for any matters
relating to insolvency procedures to be legislated for in Rules which are subject
to negative resolution in the Assembly.

68



304.

Paragraph 10 in Schedule 5 corresponds to paragraph 10 in Schedule 8 to the
Insolvency Act 1986.

Clause 67 of the Bill: Report of decisions to High Court

305.

306.

307.

308.

309.

Subsection (2) of clause 67 replaces paragraph (1) of Article 233 of the
Insolvency Order with a substitute.

Existing paragraph (1) in Article 233 applies where a meeting of creditors had
been held for the purpose of deciding whether to approve a proposal for an
individual voluntary arrangement. It provides that, once the meeting had ended,
the chairman of the meeting has to report the result to the High Court and,
immediately after doing so, give notice of the result to “such persons as may be
prescribed”

Changes made by the Bill will result in the decision by the creditors whether to
approve the debtor’s proposal being made using a creditors’ decision
procedure instead of at a meeting. This change in how the creditors are to
make their decision gave rise to a need to alter the reporting requirements
under paragraph (1) of Article 233 of the Insolvency Order. Subsection (2) of
clause 67 provides for the replacement of paragraph (1) by a substitute. This
will provide that once the creditors have made their decision, the nominee or
the nominee’s replacement under Article 230(3) or 230A(4), has to report the
creditors’ decision to the High Court and immediately after doing so, give notice
of it to “such persons as may be prescribed”.

The power under the new provision to prescribe in rules persons to whom
notice is to be given is no different from the power to be used for the same
purpose when the creditors were to make their decision at a meeting. The only
thing which has changed is the procedure which the creditors are to use to
make their decision. There is no reason why the delegated power to make rules
prescribing the persons to whom notice of that decision is to be given should be
different. Rules made under the delegated power in the new provision will be
subject to negative resolution. This was considered to be a satisfactory form of
control when the creditors were making their decisions at meetings and there is
no reason why it should not be considered satisfactory form of control now that
they are to make their decisions using a creditors’ decision procedure.

Paragraph (1) of Article 233 corresponds to subsection (1) of section 259 of the
Insolvency Act.

Clause 68 of the Bill: Effect of approval

310.

Clause 68 amends Article 234 of the Insolvency Order, which makes provision
as to what happens when a proposal for an individual voluntary arrangement is
approved. The amendments are needed because the Bill will provide that
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311.

312.

313.

314.

315.

316.

317.

decisions by creditors as to whether to approve individual voluntary
arrangements are to be made using creditors’ decision procedures instead of at
meetings.

Paragraph (2)(b) of Article 234 makes provision as to who is bound by an
approved voluntary arrangement. Paragraph (2)(b) as it stands, provides that
once an arrangement has been approved, it binds two groups. It first of all
binds every person, who in accordance with the rules, was entitled to vote at
the meeting, even if they were not present or represented at the meeting.

Secondly it binds every person who, in accordance with the rules, would have
been, entitled to vote at the meeting, if they had received notice of it.

The requirement that entittement to vote at the meeting has to be in accordance
with the rules constitutes a delegated power to make rules setting out
requirements, or conditions which have to be met, to be entitled to vote at a
meeting of creditors held for the purpose of deciding whether to approve a
proposal for an individual voluntary arrangement.

Subsection (3)(b) and (c) of clause 68 remove all reference to meetings. The
amendments made by subsection (3)(b) and (c) will result in paragraph (2)(b) of
Article 234 providing that an approved voluntary arrangement binds every
person, who in accordance with the rules, was entitled to vote in the creditors’
decision procedure by which the decision to approve the proposal was made,
or who would, in accordance with the rules, have been entitled to vote in that
procedure if they had received notice of it.

The requirement for entitlement to vote in the creditors’ decision procedure to
be in accordance with the rules will be no different from the requirement under
the legislation as it stands for entitlement to vote in creditors’ meetings held to
decide whether to approve proposals for individual voluntary arrangements to
be in accordance with the rules. The amendments made by subsection (3)(b)
and (c) of clause 68 are needed as a consequence of changes to the
procedure to be used by creditors when deciding whether to approve a
proposal for an individual voluntary arrangement. There is no reason why
provision about the creditors’ entittement to vote under the new procedure
should not be in rules. There is therefore no reason to alter the existing
delegated power in paragraph (2)(b) of Article 234.

Following the amendments to be made by subsections (4) and (5) of clause 70,
paragraph (2)(b) of Article 236 will include a similar power to make rules for
establishing a person’s entitlement to vote in a creditors’ decision procedure on
whether to approve an individual voluntary arrangement.

Paragraph (2) of Article 234 corresponds to subsection (2) of section 260 of the
Insolvency Act 1986.
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Clause 70 of the Bill: Challenge of meeting’s decision

318.

319.

320.

321.

322.

323.

324.

Subsections (4) and (5) of clause 70 amend paragraph (2) of Article 236 of the
Insolvency Order. Paragraph (2) contains delegated powers to make rules.

Article 236 of the Insolvency Order enables an application to be made to the
High Court on the grounds that an individual voluntary arrangement approved
by the creditors at their meeting summoned under Article 231 unfairly
prejudices the interests of a creditor, or that there has been some material
irregularity at or in relation to the meeting.

Clause 70 of the Bill amends Article 236 to take account of the fact that the Bill
provides that creditors are to make their decision whether or not to approve a
proposal for an individual voluntary arrangement using a creditors’ decision
procedure.

The persons entitled to apply to the High Court under Article 236 are listed in
paragraph (2) of that Article. The list includes, at subparagraph (2)(b) persons
who were entitled, in accordance with the rules, to vote at the creditors’ meeting
or who would have been entitled, in accordance with the rules, to vote at it if
they had received notice of it.

Subsections (4) and (5) of clause 70 amends paragraph (2)(b) of Article 236 so
that the characterization of these two categories of person is changed. The first
category will become persons who were entitled to vote in the creditors’
decision procedure, the second will become persons who would have been
entitled to vote in that procedure if they had received notice of it. The criterion
for establishing a person’s entitlement to vote will, in both cases, be that that
their entitlement is “in accordance with the rules”. This creates power to
prescribe in rules what requirements or conditions have to be met for a person
to be entitled to vote in the creditors’ decision procedure.

The amendments made by subsections (4) and (5) of clause 70 to paragraph
(2)(b) of Article 236 are to accommodate the change to the procedure to be
used by creditors when deciding whether to approve a proposal for an
individual voluntary arrangement. Entitlement to vote in the existing procedure
is to be decided in accordance with the rules, there is no reason why the
criterion for deciding whether a person is entitled to vote in the new procedure
should be any different.

Following the amendments to be made by subsections (3)(b) and (c) of clause

68, paragraph (2)(b) of Article 234 will include a similar power to make rules for
establishing a person’s entitlement to vote in a creditors’ decision procedure on
whether to approve an individual voluntary arrangement.
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325.

Paragraph (2)(b) of Article 236 corresponds to subsection (2)(b) of section 262
in the Insolvency Act 1986.

Clause 78 of the Bill: Trustee’s vacation of office

326.

Article 271 of the Insolvency Order makes provision as to how the trustee of a
bankrupt’s estate can be removed from office, resign, or vacate office.
Subsection (2) of clause 78 amends paragraph (1) of Article 271, subsection (4)
inserts new paragraphs (3A) and (3B) and subsection (6) inserts new
paragraph (7A). The amendments made by subsection (2) will leave in place
power in paragraph (1) of Article 271 to make delegated legislation in the form
of rules. New paragraphs (3A) and (7A) each contain a power to make
delegated legislation in the form of rules.

The amendment made by subsection (2)

327.

328.

329.

330.

Paragraph (1) in Article 271 as it stands, provides that the trustee of a
bankrupt’s estate can be removed either by an order of the High Court or by a
general meeting of the bankrupt’s creditors summoned specially for the
purpose in accordance with the rules.

The amendment made by subsection (2) of clause 78 will remove the reference
to a general meeting. Paragraph (2) will instead provide that the trustee of a
bankrupt’s estate can be removed by an order of the High Court or by a
decision of the bankrupt’s creditors made by a creditors’ decision procedure
instigated in accordance with the rules.

The fact that paragraph (1) as it stands provides that the summoning of a
general meeting of the creditors for the purpose of removing the trustee is to be
done in accordance with the rules provides the necessary power to enable a
procedure for the creditors to use to summon such a meeting to be set out in
rules. The instigation of a creditors’ decision procedure equates to summoning
a meeting. There is no reason why the delegated power to enable a procedure
to be put in place for the creditors to use to instigate the new procedure should
be any different. There is no reason why the power to make provision about
how a decision procedure is to be instigated should not likewise provide that
the provision is to be in rules made by the Department of Justice, with the
concurrence of the Department for the Economy and subject to negative
resolution in the Assembly. There is therefore no reason to change the
requirement for the instigation of a creditors’ decision procedure to remove the
trustee to be in accordance with the rules.

Paragraph (1) in Article 271 corresponds to subsection (1) in section 298 of the
Insolvency Act 1986.
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Insertion of new paragraphs (3A) and (3B) into Article 271 of the Insolvency
Order by clause 78(4) of the Bill

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

331. Subsection (4) of clause 78 inserts new paragraphs (3A) and (3B) into Article
271 of the Insolvency Order. New paragraph (3A) includes a delegated power
to make rules.

332. New paragraph (3A) provides that where a bankrupt’s creditors decide to
remove a trustee, they may in accordance with the rules appoint another
person to take over from them as trustee.

333. With meetings to remove trustees being done away creditors will no longer
have the opportunity afforded by a meeting to appoint another person to take
over as trustee if they decide to remove the existing one. A procedure will need
to be put in place to enable them to do so. The fact that new paragraph (3A)
provides that the replacement is to be made in accordance with the rules will
enable a procedure which the creditors can use to appoint a replacement
trustee to be set down in rules. It is normal practice for insolvency procedures
to be legislated for in rules, which are subject to negative resolution in the
Assembly. It is considered that negative resolution offers an adequate form of
control for the reasons set out in paragraph 12.

334. Paragraph (3A) inserted into Article 271 by subsection (4) of clause 78
corresponds to subsection (4A) in section 298 of the Insolvency Act 1986.

Insertion of new paragraph (7A) into Article 271 of the Insolvency Order by
clause 78(6) of the Bill

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution
335. Subsection (6) of clause 78 inserts new paragraph (7A) into Article 271 of the

Insolvency Order. Subparagraph (a) of the new paragraph includes a delegated
power to make rules.
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336.

337.

338.

339.

340.

Subparagraph (a) of the new paragraph (7A) will provide that a notice must not
be given under paragraph (7) until the period prescribed by the rules as the
period within which the bankrupt’s creditors may object to the trustee’s release
has ended. Following amendment by clause 78(5) of the Bill, paragraph (7) will
provide that the trustee vacates office on giving notice to the High Court that
they have given notice under Article 304(2). The notice which the trustee is
required to give under Article 304(2), as substituted by clause 84(3) is to the
bankrupt’s creditors, other than any who have opted out, and is to confirm that
it appears to the trustee that their administration of the bankrupt’s estate is for
practical purposes complete.

In plain language, subparagraph (a) of new paragraph (7A) will provide that a
trustee has to wait until the period allowed for the creditors to object to their
release has ended before giving notice to the High Court that they have given
notice to the bankrupt’s creditors that their administration of the bankrupt’s
estate is for practical purposes complete.

The fact that subparagraph (a) of new paragraph (7A) refers to the period within
which the bankrupt’s creditors may object to the trustee’s release being
prescribed by rules constitutes power to provide in rules how long that period is
to be. This will enable a limit to be set on the time allowed for creditors to
object, thereby enabling the trustee to get their release. As prescription of the
period is a matter of detail it is best provided for in delegated legislation.
Prescription is to be in rules which will be subject to negative resolution in the
Assembly. It is considered that negative resolution offers an adequate form of
control for the reasons set out in paragraph 12.

Paragraph (3F) inserted into Article 272 of the Insolvency Order by subsection
(3) of clause 79 will include a similar power to prescribe in rules the period
allowed for the bankrupt’s creditors to object to the trustee’s release.

New paragraph (7A) inserted into Article 271 of the Insolvency Order by
subsection (6) of clause 78 of the Bill corresponds to subsection (8A) of section
298 of the Insolvency Act.

Clause 79 of the Bill: Release of trustee

341.

Paragraph (3) of Article 272 of the Insolvency Order, as it stands, makes
provision about when the trustee of a bankrupt’'s estate is to have their release.
Subsection (3) of clause 79 provides for paragraph (3) to be replaced by a set
of paragraphs numbered (3) to (3G). Some of the substitute paragraphs provide
for the trustee’s release to be in accordance with rules.

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy
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Power exercisable by: Rules

Assembly procedure: Negative resolution

Paragraph (3A)

342.

343.

Paragraph (3A)(b) will apply where the trustee has been removed from office by
a decision of the bankrupt’s creditors and they have not decided against the
trustee’s release. The trustee will have their release with effect from the time at
which notice is given to the High Court, in accordance with the rules, that they
have ceased to hold office. The requirement for the notice be given to the High
Court, in accordance with the rules constitutes power to prescribe in rules the
procedure which is to be used to give the notice to the High Court. The
provision for the trustee’s release made by substitute paragraph (3A)(b) is
similar to that made by sub-paragraph (a) of paragraph (3) of Article 272 as it
stands, for the release of a trustee who has been removed from office by a
meeting of the bankrupt’s creditors which has not resolved against the trustee’s
release, including that the notice that they have ceased to hold office has to be
given to the High Court in accordance with the rules.

Paragraph (3A)(b), as substituted by subsection (3) of clause 79 corresponds to
sub-section (3)(a)(i) of section 299 of the Insolvency Act 1986.

Paragraph (3B)

344.

345.

Substitute paragraph (3B) will apply where the trustee has died. Paragraph (3B)
provides for the trustee to have their release, posthumously, with effect from the
time at which notice is given to the High Court, in accordance with the rules,
that they have ceased to hold office. The requirement for the notice be given to
the High Court in accordance with the rules constitutes power to prescribe in
rules the procedure which is to be used to give the notice to the High Court.
Substitute paragraph (3B) re-states provision in sub-paragraph (a) of paragraph
(3) of Article 272 as it stands, including that the notice has to be given to the
High Court in accordance with the rules.

Paragraph (3B), as substituted by subsection (3) of clause 79, corresponds to
sub-section (3)(a)(ii) of section 299 of the Insolvency Act 1986.

Paragraph (3E)

346.

Substitute paragraph (3E) will apply where the trustee has resigned. Paragraph
(3E) provides for the trustee to have their release with effect from such time as
may be prescribed. The existence of the delegated power to prescribe the time
in rules will enable detailed provision about when that time will be to be
included in the rules. Substitute paragraph (3E) re-states provision in sub-
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347.

paragraph (c) of paragraph (3) of Article 272 as it stands, including that the
trustee is to have their release from such time as may be prescribed.

Paragraph (3E), as substituted by subsection (3) of clause 79, corresponds to
sub-section (3)(c) of section 299 of the Insolvency Act 1986.

Paragraph (3F)

348.

349.

Substitute paragraph (3F) will apply where the trustee has vacated office under
Article 271(7), which the trustee does by giving notice to the High Court that
they have given notice to the creditors that their administration of the bankrupt’s
estate is for practical purposes complete — see paragraphs 336 and 337.
Paragraph (3F) provides that if any of the creditors object to the trustee’s
release before the end of the period for so objecting prescribed by the rules, the
trustee has to apply to the Department for their release and their release does
not take effect until such time as the Department determines. The citing of the
power to prescribe in rules the period allowed for the creditors to object to the
trustee’s release replicates the citing of the same power in subparagraph (a) of
paragraph (7A) inserted into Article 271 by subsection (6) of clause 78.
Substitute paragraph (3F) corresponds to paragraph (3)(d)(i) in Article 272 as it
stands. However, under the latter it is the passing of a resolution against the
trustee’s release at the final meeting of the bankrupts’ creditors which takes
place under the existing legislation which triggers the requirement for the
trustee to apply to the Department for release. Also paragraph (3)(d)(i) in Article
272 as it stands does not contain any delegated power. Under paragraph
(3F)(a) the requirement for the trustee to apply to the Department for release
will instead be triggered by objections from creditors. This makes it essential to
put in place a limit on the time allowed for creditors to object. That is the
purpose of including power in paragraph (3F)(a) to prescribe in rules the period
allowed for the creditors to object to the trustee’s release. As prescription of the
period is a matter of detail it is best provided for in delegated legislation.
Prescription is to be in rules which will be subject to negative resolution in the
Assembly. It is considered that negative resolution offers an adequate form of
control for the reasons set out in paragraph 12.

Paragraph (3F), as substituted by subsection (3) of clause 79, corresponds to
sub-section (3)(d)(i) in section 299 of the Insolvency Act 1986.

Clause 80 of the Bill: Vacancy in office of trustee

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution
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350.

351.

352.

353.

354.

Subsection (2) of clause 80 replaces paragraph (3) of Article 273 of the
Insolvency Order with substitute paragraphs (3) and (3A). New paragraph (3A)
includes a delegated power to make rules.

Existing paragraph (3) provides for a vacancy in the office of trustee to be dealt
with by the summoning of a general meeting of the bankrupt’s creditors for the
purpose of filling the vacancy.

In keeping with the policy of doing away with meetings, substitute paragraph (3)
will instead provide that the official receiver can ask the bankrupt’s creditors to
appoint a trustee and must do so if one-tenth or more of the creditors by value
request it.

Paragraph (3A) will provide that if the official receiver does ask the creditors to
appoint a trustee, they may in accordance with the rules appoint one. This
requirement for the appointment to be in accordance with the rules constitutes
power to make rules to prescribe the procedure to be used by the creditors to
make the appointment. It is normal practice for insolvency procedures to be
legislated for in rules, which are subject to negative resolution by the Assembly.
The reasons for negative resolution being considered to be an adequate form
of control are the same as set out in paragraph 12.

Paragraph (3A) of Article 273 of the Insolvency Order corresponds to
subsection (3A) in section 300 of the Insolvency Act 1986.

Clause 81 of the Bill : Creditors’ committee

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

355.

356.

Subsection (2) of clause 81 amends paragraph (1) of Article 274 of the
Insolvency Order. The amendment to be made by subsection (2) of clause 81
preserves an existing power under paragraph (1) to make legislation in the form
of rules.

Paragraph (1) gives a bankrupt’s creditors the right, to establish a committee,
known as the creditors’ committee, to exercise functions conferred on it by or
under the Insolvency Order. Paragraph (1) as it stands, provides that the
establishment of a creditors’ committee has to be done at a general meeting of
the creditors and in accordance with the rules.
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357. Subsection (2) of clause 81 does away with the requirement for a general
meeting of the creditors. Paragraph (1) of Article 274 will simply provide that a
bankrupt’ creditors “may, in accordance with the rules, establish a committee
(“the creditors committee”) to exercise the functions conferred on it by or under
this order.”.

358. The existing requirement for a creditors’ committee to be established in
accordance with the rules constitutes a delegated power to prescribe in rules
how a creditors’ committee is to be established. If there was a need for such a
power while the establishment of a creditors’ committee was a function of a
creditor’'s meeting, the need must be even greater now that there is no meeting.
The creditors need to be equipped with a procedure which they can use to
establish a creditors’ committee, should they wish to do so. That is the why the
delegated power in paragraph (1) needs to be retained. It will enable rules to be
made to provide the creditors with the necessary procedure.

359. It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

360. Paragraph (1) of Article 274 of the Insolvency Order corresponds to subsection
(1) of section 301 of the Insolvency Act 1986.

Clause 87 of the Bill: Provision that may be included in individual insolvency
rules

361. Subsection (2) of clause 87 inserts new paragraph 10A into Schedule 5 to the
Insolvency Order and subsection (3) makes minor textual amendments to
existing paragraph 11.

Paragraph 10A inserted into Schedule 6 to the Insolvency Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

362. Subsection (2) of clause 87 inserts a new power to make rules into schedule 6
to the Insolvency Order.

363. The repeal of Articles 266 to 268 of the Insolvency Order by paragraph 5 of

Schedule 2 to the Bill will result in it no longer being possible for a trustee in
bankruptcy to be appointed by a meeting of creditors. It will therefore be
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364.

365.

366.

necessary to establish an alternative procedure which creditors can use to
appoint a trustee.

The insertion of new paragraph 10A into Schedule 6 to the Insolvency Order by
clause 87(2) will enable provision to be included in individual insolvency rules to
establish a procedure for the creditors to use.

As stated in paragraph 12, it is normal for procedures to be used in insolvency
proceedings to be legislated for in rules, which are subject to negative
resolution in the Assembly. It is considered that negative resolution offers an
adequate form of control for the same reasons as set out in paragraph 12.

Paragraph 10A inserted into Schedule 6 by clause 87(2) corresponds to
paragraph 12Ain Schedule 9 to the Insolvency Act 1986.

The amendments made by subsection (3) of clause 87 to paragraph 11 of
Schedule 6 to the Insolvency Order

367.

368.

369.

Paragraph 11 in Schedule 6 to the Insolvency Order as it stands provides
power to make provision in individual insolvency rules as to the functions,
membership and proceedings of a creditors’ committee established under
Article 274 of the Insolvency Order.

Subsection (3) of clause 87 makes two amendments to paragraph 11. Head (a)
in subsection 3 of clause 87 will extend the power under paragraph 11 of
Schedule 6, so that it can be used to make provision about the establishment of
creditors’ committees under Article 274 of the Insolvency Order, as well as
about their functions, membership and proceedings. The power to include
provision in rules about the establishment of a creditors’ committee under
Article 274 is needed because creditors will no longer have the opportunity to
establish these committees at meetings and an alternative procedure to enable
them to do so will need to be put in place. The other amendment to paragraph
11 is made by head (b) and is consequential on the first. It would not make
sense for paragraph 11 to be left stating that provision can be made as to the
establishment of a committee already established under Article 274. The
amendment will rectify this, by providing for paragraph 11 to instead refer to a
committee provided for by Article 274.

Paragraph 11 in Schedule 6 corresponds to paragraph 13 in Schedule 9 to the
Insolvency Act 1986.

Clause 90 of the Bill: Creditors not required to prove small debts: company
insolvency

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy
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Power exercisable by: Rules

Assembly procedure: Negative resolution

370.

371.

372.

373.

374.

Clause 90 inserts new paragraph 13A into Schedule 5 to the Insolvency Order.

Paragraph 13Ais a power to include in rules provision to enable a creditor who
has not proved a small debt to be treated as if they have done so for purposes
relating to the distribution of a company’s property. The existence of such a
provision in the rules would allow office-holders in corporate insolvency
proceedings to pay a dividend to a creditor even though the creditor had not
submitted a proof of debt claim. However it would only be possible for the
office-holder to do this where the debt owed to the creditor is below a
prescribed amount (the intention is that this will be set initially at £1,000). This
purpose is to save creditors in company insolvency proceedings adding to their
losses through by having to pay staff to prepare claims where the amount due
from the insolvent company is comparatively small.

There are a number of reasons why the provision would be best included in
subordinate legislation under a delegated power. The provision is innovative
and could more readily be altered, should the need arise, if it is in subordinate
legislation. There will be a need for the precise circumstances in which a
creditor can be deemed to have submitted a claim to be set out in detail,
together with any requirements which they and the office-holder will need to
comply with. It is standard practice for matters of detail to be included in rules.
Allowing dividends to be paid to creditors who have not submitted a claim
increases the risks of creditors being paid more than what they are due or of
payments being made when no debt is due. To mitigate these risks there
needs to be a cap on the amount of debt in respect of which a dividend can be
paid without a claim having to be submitted. That cap may need to be changed
and this can more readily done if the cap is set by subordinate legislation.

The power is to include the provision in rules, which are subject to negative
resolution in the Assembly. It is considered that negative resolution offers an
adequate form of control for the same reasons as set out in paragraph 12.

New paragraph 13A in Schedule 5 corresponds to paragraph 13A in Schedule
8 to the Insolvency Act 1986.

Clause 91 of the Bill: Creditors not required to prove small debts: individual
insolvency

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy
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Power exercisable by: Rules

Assembly procedure: Negative resolution

375.

376.

377.

378.

Clause 91 inserts new paragraph 16A into Schedule 6 to the Insolvency Order.

Paragraph 16A is a power to include in rules provision to enable a creditor who
has not proved a small debt to be treated as if they have done so for purposes
relating to the distribution of a bankrupt’s estate. The existence of such a
provision in the rules would allow trustees in bankruptcy to pay a dividend to a
creditor even though the creditor had not submitted a proof of debt claim.
However it would only be possible trustee to do this where the debt owed to the
creditor is below a prescribed amount (the intention is that this will be set
initially at £1,000). This purpose is to save creditors in bankruptcies adding to
their losses through having to pay staff to prepare claims where the amount
they are owed is comparatively small.

There are a number of reasons why the provision would be best included in
subordinate legislation under a delegated power. The provision is innovative
and could more readily be altered, should the need arise, if it is in subordinate
legislation. There will be a need for the precise circumstances in which a
creditor can be deemed to have submitted a claim to be set out in detail,
together with any requirements which they and the trustee will need to comply
with. It is standard practice for matters of detail to be included in rules. Allowing
dividends to be paid to creditors who have not submitted a claim increases the
risks of creditors being paid more than what they are due or of payments being
made when no debt is due. To mitigate these risks there needs to be a cap on
the amount of debt in respect of which a dividend can be paid without a claim
having to be submitted. That cap may need to be changed and this can more
readily done if the cap is set by subordinate legislation.

The power is to include the provision in rules, which are subject to negative
resolution in the Assembly. It is considered that negative resolution offers an
adequate form of control for the same reasons as set out in paragraph 12.

New paragraph 16A in Schedule 6 corresponds to paragraph 18A in Schedule 9 to

the Insolvency Act 1986.

Clause 94 of the Bill : Power to add to supplies protected under the 1989 Order

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative procedure

81



379.

380.

381.

382.

383.

384.

385.

Clause 94 of the Bill is a Henry VIII power enabling the Department to amend
Article 197 of the Insolvency Order using regulations.

Article 197 exists to facilitate companies which are in insolvency proceedings
being able to continue trading if the office-holder considers that this would
facilitate their rescue or sale. If the company is to be able to continue trading it
will almost certainly need to have continued access to utility services, such as
water, gas and electricity. Article 197 is intended to ensure that it does.

Paragraph (2) of Article 197 forbids suppliers of any of the supplies listed in
paragraph (3) refusing to continue the supply unless outstanding charges for
supplies made before the start of the insolvency proceedings are paid. There is
a safeguard for suppliers in that they can insist on the office-holder personally
guaranteeing that any supplies made subsequent to the start of the insolvency
proceedings will be paid for.

The power afforded to the Department by clause 94 would enable the
Department to add two further categories of supplies to those listed in
paragraph (3) of Article 197.

Subsection (1)(a) of clause 94 will allow “a supply of electricity, gas, water or
sewerage services or communication services by a specified description of
person” to be added. This will enable Article 197 to be extended to cover cases
where the contract for the supply of a utility service is with what is termed an
“on-seller” such as a landlord, instead of directly with the utility supplier.
Specifying types of on-seller is a matter of detail best left to be dealt with in
subordinate legislation. Providing for the matter to be dealt with in subordinate
legislation will also provide the flexibility to specify additional types of on-seller,
should these emerge.

Subsection (1)(b) of clause 94 would allow “a supply of a specified description
of goods or services by a specified description of person where the supply is for
the purposes of enabling or facilitating anything to be done by electronic
means” to be added. This would enable Article 197 to be extended to cover the
supply of electronic services, such as broadband, which are indispensable to
most businesses to-day. Specification of electronic goods and services and
their suppliers is a matter of detail. The nature of electronic goods and services
and the way in which they are supplied is constantly and rapidly changing. This
makes it essential to be able to quickly add to the categories of such supplies
listed in paragraph (3) of Article 197. Making it possible for this to be done using
subordinate legislation provides the necessary flexibility to do this.

The power under heads (a) and (b) of clause 94(1) to add to the supplies listed
in paragraph (3) of Article 197 would be exercisable in regulations, which under
clause 100(4), would be subject to draft affirmative procedure in the Assembly.

This form of Assembly control is considered appropriate because the
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386.

amendments to be made by the regulations would be to provision in primary
legislation.

Clause 94(1) corresponds to section 92(1) of the Enterprise and Regulatory
Reform act 2013.

Clause 95 of the Bill: Power to give further protection to essential supplies

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative procedure

387.

388.

389.

390.

Subsection (1) of clause 95 delegates to the Department power to make
regulations for the purpose of rendering inoperative insolvency-related terms in
contracts for the supply of essential goods and services, as listed in Article
197(3), to companies. Insolvency-related terms are provisions in a contract
under which would result in the contract or the supply automatically terminating,
or which would permit the supplier to terminate the contract or supply, on a
company entering administration or a voluntary arrangement taking effect.

Clause 95 includes requirements for any regulations made under subsection (1)
to contain safeguards to protect the interests of suppliers.

Clause 95 is not stated as a Henry VIII power. However it corresponds to
section 93 of the Enterprise and Regulatory Reform Act 2013 applying in GB,
subsection (1) of which gives the Secretary of State the same power to make
orders as the Department for the Economy will have to make regulations under
subsection (1) of clause 95. The power afforded to the Secretary of State has
been used to enable the insertion by Article (4) of the Insolvency (Protection of
Essential Supplies) Order 2015 (S.I. 2015 No. 989) of new section 233A into
the Insolvency Act 1986. New section 233A provides for the further protection of
essential supplies, as envisaged by section 93 of the Enterprise and Regulatory
Reform Act 2013. Provision corresponding to section 233A of the Insolvency
Act 1986 was inserted into the Insolvency Order as Article 197A by section 17
of the Corporate Insolvency and Governance Act 2020. Nonetheless it is still
considered prudent to include provision corresponding to section 93 of the
Enterprise and Regulatory Reform Act 2013 in the Bill so that if any further
orders are made in GB using the powers under section 93 of the Enterprise and
Regulatory Reform Act 2013, the Department will be in a position to replicate
them.

Legislative Counsel has explained that the power in Northern Ireland is to make

regulations rather than orders because the use of orders as a form of
subordinate legislation is becoming defunct.

83



391.

392.

Additional provision about what the power to make regulations under clause 95
includes and excludes are in subsections (2) and (3) of clause 100. Under
subsection (4) of clause 100, regulations made under clause 95 would be
subject to draft affirmative resolution in the Assembly. It is appropriate that they
should be subject to this level of Assembly control given their potential to
interfere with the operation of terms in contracts.

Clause 95 corresponds to section 93 of the Enterprise and Regulatory Reform
Act 2013.

Clause 98 of the Bill: Power to add to supplies protected under the Order

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative procedure

393.

394.

395.

396.

397.

Clause 98 of the Bill is a Henry VIII power enabling the Department to amend
Article 343 of the Insolvency Order using regulations.

Article 343 exists to facilitate businesses being carried on by individuals who
have been made bankrupt or who have entered a voluntary arrangement
continuing to trade if the office-holder considers that this would facilitate their
rescue or sale. For any business to be able to continue trading it will almost
certainly need to have continued access to utility services, such as water, gas
and electricity. Article 343 is intended to ensure that it does.

Paragraph (2) of Article 343 forbids suppliers of any of the supplies listed in
paragraph (4) refusing to continue the supply unless outstanding charges for
supplies made before the date of the bankruptcy order or the date on which the
individual voluntary arrangement was approved are paid. There is a safeguard
for suppliers in that they can insist on the office-holder personally guaranteeing
that any supplies made after those dates will be paid for.

The power afforded to the Department by clause 98 would enable the
Department to add two further categories of supplies to those listed in
paragraph (4) of Article 343.

Subsection (1)(a) of clause 98 will allow “a supply of electricity, gas, water or
sewerage services or communication services by a specified description of
person” to be added. This will enable Article 343 to be extended to cover cases
where the contract for the supply of a utility service is with what is termed an
“on-seller” such as a landlord, instead of directly with the utility supplier.
Specifying types of on-seller is a matter of detail best left to be dealt with in
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399.

400.

subordinate legislation. Providing for the matter to be dealt with in subordinate
legislation will also provide the flexibility to specify additional types of on-seller,
should these emerge.

Subsection (1)(b) of clause 98 would allow “a supply of a specified description
of goods or services by a specified description of person where the supply is for
the purposes of enabling or facilitating anything to be done by electronic
means” to be added. This would enable Article 343 to be extended to cover the
supply of electronic services, such as broadband, which are indispensable to
most businesses to-day. Specification of electronic goods and services and
their suppliers is a matter of detail. The nature of electronic goods and services
and the way in which they are supplied is constantly and rapidly changing. This
makes it essential to be able to quickly add to the categories of such supplies
listed in paragraph (4) of Article 343. Making it possible for this to be done using
subordinate legislation provides the necessary flexibility to do this.

The power under heads (a) and (b) of clause 98(1) to add to the supplies listed
in paragraph (4) of Article 343 would be exercisable in regulations, which under
clause 100(4), would be subject to draft affirmative procedure in the Assembly.
This form of Assembly control is considered appropriate because the
amendments to be made by the regulations would be to provision in primary
legislation.

Clause 98 corresponds to section 92(2) of the Enterprise and Regulatory
Reform act 2013.

Clause 99 of the Bill: Power to give further protection to essential supplies

Power conferred on: The Department for the Economy

Power exercisable by: Regulations

Assembly procedure: Draft affirmative procedure

401.

402.

Subsection (1) of clause 99 delegates to the Department power to make
regulations for the purpose of rendering inoperative insolvency-related terms in
contracts for the supply of essential goods and services as listed in Article
343(4) to businesses being carried on by individuals. Insolvency-related terms
are provisions in a contract under which would result in the contract or the
supply automatically terminating, or which would permit the supplier to
terminate the contract or supply, on a voluntary arrangement proposed by an
individual being approved.

Clause 99 includes requirements for any regulations made under subsection (1)
to contain safeguards to protect the interests of suppliers.
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403.

404.

405.

406.

Clause 99 is not stated as a Henry VIIl power. However it corresponds to
section 94 of the Enterprise and Regulatory Reform Act 2013 applying in GB,
subsection (1) of which gives the Secretary of State the same power to make
orders as the Department for the Economy will have to make regulations under
subsection (1) of clause 99. The power afforded to the Secretary of State has
been used to enable the insertion by Article (5) of the Insolvency (Protection of
Essential Supplies) Order 2015 (S.I. 2015 No. 989) of new section 372A into
the Insolvency Act 1986. New section 372A provides for the further protection of
essential supplies, as envisaged by section 94 of the Enterprise and Regulatory
Reform Act 2013. Clause 97(1) of the Bill will insert provision corresponding to
section 372A of the Insolvency Act 1986 into the Insolvency Order as Article
343A. Nonetheless it is still considered prudent to include provision
corresponding to section 94 of the Enterprise and Regulatory Reform Act 2013
in the Bill so that if any further orders are made in GB using the powers under
section 94 of the Enterprise and Regulatory Reform Act 2013, the Department
will be in a position to replicate them.

Legislative Counsel has explained that the power in Northern Ireland is to make
regulations rather than orders because the use of orders as a form of
subordinate legislation is becoming defunct.

Additional provision about what the power to make regulations under clause 99
includes and excludes are in subsections (2) and (3) of clause 100. Under
subsection (4) of clause 100, regulations made under clause 99 would be
subject to draft affirmative resolution in the Assembly. It is appropriate that they
should be subject to this level of Assembly control given their potential to
interfere with the operation of terms in contracts.

Clause 99 corresponds to section 94 of the Enterprise and Regulatory Reform
Act 2013.

Clause 101 of the Bill: Remote attendance at meetings

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

407.

Clause 101 inserts three new Articles, 208ZH, 208ZI and 345D, into the
Insolvency Order, each of which contains delegated powers to make rules.

Article 208ZH: Remote attendance at meetings

408.

Article 208ZH will apply where an office-holder in company insolvency
proceedings is summoning a meeting of the company members. Paragraph (2)
will provide that if the office-holder, otherwise known as the convener, considers
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410.

411.

412.

413.

it appropriate, the meeting “may be conducted and held in such a way that
persons who are not present together at the same place may attend it”. This will
enable meetings of the members to take place remotely.

Article 208ZH corresponds to what was previously Article 208ZA of the
Insolvency Order as inserted by section 1 of the Insolvency (Amendment) Act
(Northern Ireland) 2016. Section 1 has not been commenced and is repealed
by subsection (3)(a) of clause 101.

Paragraph (8) of Article 208ZH give company members rights to insist on a
physical meeting. Paragraph (8) applies where a notice of a meeting does not
specify a place at which it is to be held. Paragraph (8) places the convener
under a duty to specify a place if members request it. For the request to be
valid, the conditions under head (b) and (c) of paragraph (8) have to be met.
The condition under head (b) is that the request is made in accordance with the
rules. The condition under head (c) is that the request has to be made by
members with at least 10% of the total voting rights of all the members.

The requirement under head (b) for the request to be made in accordance with
the rules constitutes a power to prescribe in rules a procedure which company
members summoned to a virtual meeting can use to request that the meeting
take place at an actual physical location.

As stated in paragraph 12, it is normal for procedures to be used in insolvency
proceedings to be legislated for in rules, which are subject to negative
resolution in the Assembly. It is considered that negative resolution offers an
adequate form of control for the same reasons as set out in paragraph 12.

Paragraph (8) of Article 208ZH corresponds to subsection (9) of section 246A of
the Insolvency Act 1986.

Article 208ZI: Use of websites

414.

415.

416.

Article 208ZI applies where there are requirements under the Insolvency Order
or the rules for office holders in corporate insolvency proceedings to send
notices or other documents or information to someone. Article 208Z1 will
provide that such requirements are to be treated as having been satisfied if the
notice, document or information is made available on a website. This is subject
to the proviso that the display of the notice etc. on the website must be done in
accordance with the rules and in such circumstances as may be prescribed.
“Prescribed” will, in accordance with the definition of that term in Article 2(2) of
the Insolvency Order, mean prescribed in rules.

Article 208ZI corresponds to what was previously Article 208ZB of the
Insolvency Order as inserted by section 1 of the Insolvency (Amendment) Act
(Northern Ireland) 2016. Section 1 has not been commenced and is repealed
by subsection (3)(a) of clause 101.

The fact that the display of notices etc. has to be done in accordance with the
rules constitutes power to prescribe requirements which have to be met when
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418.

419.

displaying documents on a website as an alternative to sending copies of the
notices or documents to individuals. It would, for example, enable requirements
to be put in place aimed at ensuring that persons entitled to see the notice or
document are made aware that it has been placed on the website. Providing
that a notice or document can be placed on a website as an alternative to being
sent to persons “in prescribed circumstances” ensures that a legislative
mechanism exists which can be used, if necessary, to limit the use of this form
of communication to situations in which its use is appropriate and is not in
conflict with other legislative requirements.

Prescription the circumstances in which notices etc. can be displayed on
websites as an alternative to be sent out and requirements which have to be
met if doing so are matters best left to delegated legislation for two reasons.
Firstly they are matters of detail. Secondly, the use of websites is a novel
technique, and it is desirable to have the flexibility which delegated legislation
offers to be able to readily alter the circumstances in which it can be used
should any unforeseen need to do so arise.

It is normal practice for any matters relating to insolvency procedure to be
legislated for in rules which are subject to negative resolution in the Assembly.
It is considered that negative resolution offers an adequate form of control for
the same reasons as set out in paragraph 12.

Article 208ZI corresponds to section 246B of the Insolvency Act 1986.

Article 345D: Use of websites

420.

421.

422.

Article 345D is inserted into the Insolvency Order by subsection (2) of clause
101. Article 345D will apply where an individual has been made bankrupt or an
interim receiver of their property has been appointed or the individual is
proposing to enter, or has entered, an individual voluntary arrangement. Article
345D will provide that in these cases, any requirements under the Insolvency
Order or the rules for office-holders to send notices or other documents or
information to someone will be satisfied if the notice, document or information is
made available on a website. This is subject to the proviso that the display of
the notice etc. on the website must be done in accordance with the rules and in
such circumstances as may be prescribed. “Prescribed” will, in accordance
with the definition of that term in Article 2(2) of the Insolvency Order, mean
prescribed in rules.

Article 345D corresponds to what was previously Article 345B of the Insolvency
Order as inserted by section 1 of the Insolvency (Amendment) Act (Northern
Ireland) 2016. Section 1 has not been commenced and is repealed by
subsection (3)(a) of clause 101.

The purpose in including power in Article 345D to make delegated legislation in
the form of rules establishing requirements which have to be met when
displaying notices etc, on a website as an alternative to sending them out and
prescribing the circumstances in which this can be done is the same as
mentioned in paragraphs 416 and 417. The reason that negative resolution in
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the Assembly is considered to be an adequate form of control for the same as
set out in paragraph 12.

423. Article 345D corresponds to section 379B of the Insolvency Act 1986.

Clause 119 of the Bill: Power to make consequential amendments, repeals and
revocations

Power conferred on the Department
Power exercisable by Order

Assembly procedure: orders which alter Northern Ireland legislation are subject to
draft affirmative procedure, other orders are subject to negative resolution

424. Sub-section (1) of clause 119 gives the Department power to make
consequential provisions by order, including the repeal, revocation, amendment
or modification of statutory provisions. Sub-section (2) provides that such
orders can include transitional, transitory or saving provisions.

Clause 120 of the Bill: Commencement
Power conferred on the Department
Power exercisable by Order

Assembly procedure: none required

425. Sub-section (1) of clause 120 provides for Part 9 (Protection of Essential
Supplies) and Part 13 (General) to come into operation on the day after the day
on which the Bill receives Royal Assent. Clause 120(2) provides the
Department with the power to bring the remaining provisions into operation at
the appropriate time and clause 120(3) provides for orders made for this
purpose to contain transitional or saving provisions. As is normal, such
commencement orders are not subject to any Assembly procedure.

PROVISIONS IN SCHEDULE 1 TO THE BILL WHICH CREATE NEW DELEGATED
POWERS OR WHICH AMEND OR ALTER THE EFFECT OF EXISTING ONES

Paragraph 7 of Schedule 1 to the Bill

426. Paragraph (7) of Schedule 1 to the Bill amends sub-paragraph (2) of paragraph
53 in Schedule B1 to the Insolvency Order. The amendment is to take account
of the policy that creditors should take decisions in ways which do not involve a
physical meeting. Sub-paragraph (2) of paragraph 53 includes two delegated
powers to make legislation in the form of rules.

427. Provision in Schedule B1, as it stands, requires an administrator to send a
statement of proposals for achieving the purposes of the administration to the
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429.

430.

431.

creditors. Paragraph 52 of Schedule B1 provides that the statement has to be
accompanied by an invitation to an initial creditors’ meeting. However sub-
paragraph (1) of paragraph 53 provides that an invitation to an initial creditors’
meeting does not have to be sent if any of the facts mentioned in that sub-
paragraph apply. These are that the administrator thinks that,

o The company has sufficient property to enable all the creditors to be paid
in full, or

o The company has insufficient property to enable a distribution to be made
to unsecured creditors other than by virtue of Article 150(2)(a), or

. Neither of the objectives in paragraph 4(1)(a) and (b) of Schedule B1 can
be achieved.

If the administrator takes advantage of the dispensation under sub-paragraph
(1) of paragraph 53 so that the statement sent to the creditors is not
accompanied by an invitation to an initial creditors’ meeting, the creditors can
still insist that one is held. Sub-paragraph (2) of paragraph 53 as it stands,
places an administrator under a duty to summon an initial meeting of the
creditors if requested to so by creditors with debts amounting to at least ten
percent of the company’s total debt. The request has to be made in the
prescribed manner and in the prescribed period.

Amendments made by the Bill will result in the administrator no longer being
required to invite the creditors to an initial meeting. The administrator will
instead be required, within ten weeks of the administration starting, to seek a
decision from the creditors as to whether they approve the administrator’s
proposals. The dispensation under sub-paragraph (1) of paragraph 53 will
therefore become a dispensation from having to seek a decision if any of the
facts stated in paragraph 53(1) apply.

The amendment made by paragraph 7 of Schedule 1 to the Bill to paragraph
53(2) of Schedule B1 will result in creditors no longer having the right to insist
on an initial creditors’ meeting being held. Their right will instead be, if creditors
who are owed at least ten percent of the total debt owed request it, to ask for a
decision to be sought from the creditors as to whether they approve the
proposals set out in the administrator’s statement. The requirements for the
request to be made in the prescribed manner and in the prescribed period and
therefore the power to make provision about these matters in rules, will remain
the same. The only change will be to what can be requested, which will be a
decision by the creditors, not an initial creditors meeting.

Because the procedure which the creditors can ask to have carried out is
changing it does not follow that there should be any alteration to the power to
establish in rules the manner in which their request has to be made or the
period within which it has to be made. Rules made under the delegated power
in paragraph 53(2) will continue to be subject to negative resolution in the
Assembly. This was considered to be a satisfactory form of control when the
creditors’ right was to request a meeting to consider whether to approve the
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administrators’ proposals and there is no reason why it should not be a
considered a satisfactory form of control now that their right will be to request
that a decision be sought for the same purpose. No reason therefore exists to
alter the delegated powers in paragraph 53(2) of Schedule B1.

Paragraph 53(2) of Schedule B1 corresponds to paragraph 52(2) of Schedule
B1 to the Insolvency Act 1986.

Paragraph 8 of Schedule 1 to the Bill

433.

434,

435.

436.

437.

438.

Paragraph 8 of Schedule 1 to the Bill replaces sub-paragraph (3) of paragraph
53 in Schedule B1 to the Insolvency Order with a substitute. The substitution is
required for the same reason as the amendment made by paragraph 7 of
Schedule 1; it is to take account of the policy that creditors should take
decisions in ways which do not involve a physical meeting. Sub-paragraph (3)
of paragraph 53 includes a delegated power to make legislation in the form of
rules.

Existing sub-paragraph (3) of paragraph 53 provides that a meeting requested
under sub-paragraph (2), that is a meeting requested by the creditors, must be
summoned for a date in the prescribed period.

As the Bill will provide that any decision by the creditors as to whether to
approve the administrator’s proposals is to be made in ways which do not
involve a meeting it will no longer be appropriate for the power under sub-
paragraph (3) to be to set a time limit for the holding of a meeting. Paragraph 8
of Schedule 1 to the Bill replaces sub-paragraph (3) with a substitute, which will
instead provide that where a decision is sought by virtue of sub-paragraph (2),
that is at the request of the creditors, it is the initial decision date as defined in
paragraph 52(3) which has to be within the prescribed period.

Paragraph 52(3) defines the initial decision date in two different ways,
according to whether the decision is sought using a deemed consent procedure
or a qualifying decision procedure.

If the decision is sought using a deemed consent procedure, the initial decision
date is the date on which the decision will be made, if the creditors approve the
proposal. If the decision is sought using a qualifying decision procedure, the
initial decision date will be either the date on which the decision is to be treated
as made, or the actual date on which the decision is made, if earlier.

Providing that the initial decision date has to be within the prescribed period will
ensure that power exists to prescribe in rules, subject to negative resolution in
the Assembly, a limit to the length of the period which the administrator can
allow for the creditors to make their decision as to whether to approve the
administrator’s proposals. The power is needed for exactly the same reason as
the power, under sub-paragraph (3) as it stands, to prescribe in rules the period
within which a meeting requested by the creditors for the purpose of deciding
whether to approve a voluntary arrangement must be held. It is to ensure that
the creditors are afforded the right to decide whether or not to allow the
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administration to continue, before it has progressed too far. As the reason for
the existence of the power is unchanged, there is no need for any alteration to
that power, or to the form of Assembly procedure to which its exercise is
subject.

Paragraph 53(3) of Schedule B1 corresponds to paragraph 52(3) of Schedule
B1 to the Insolvency Act 1986.

Paragraph 11 of Schedule 1 to the Bill

440.

441.

442.

443.

Paragraph 11 of Schedule 1 to the Bill makes minor amendments to sub-
paragraph (2) of paragraph 54 in Schedule B1 to the Insolvency Order. The
amendments are to take account of the policy that creditors should take
decisions in ways which do not involve a physical meeting.

Sub-paragraph (2) of paragraph 54 as it stands provides that as soon as
possible after an initial creditors’ meeting has ended, the administrator has to
report any decision taken to the High Court, the registrar, the Financial Conduct
Authority and “such other persons as may be prescribed”. The fact that the
decision has to be reported to “such other persons as may be prescribed”
constitutes power to prescribe in rules, subject to negative resolution in the
Assembly, persons other than those mentioned in sub-paragraph (2), to whom
the administrator is required to report any decision made by the creditors at
their initial meeting held to decide whether to approve the administrator’s
proposals.

The amendments made by paragraph 11 of Schedule 1 to the Bill will remove
the reference in sub-paragraph (2) of paragraph 54 to an initial creditors’
meeting. The delegated power under sub-paragraph (2) will therefore become
simply to prescribe in rules persons, other than those listed in sub-paragraph
(2) itself, to whom the decision made by the creditors as to whether to approve
the administrator’s proposals has to be reported. The purpose served by the
power will not change; it is to make it possible to specify in subordinate
legislation persons who should be informed as to whether the creditors have
approved the administrator’s proposals or not. There is therefore no need for
any alteration to the power.

Paragraph 54(2) of Schedule B1 corresponds to paragraph 53(2) of Schedule
B1 to the Insolvency Act 1986.

Paragraph 17 of Schedule 1 to the Bill

444,

445.

Paragraph 17 of Schedule 1 to the Bill makes minor amendments to sub-
paragraph (6) of paragraph 55 in Schedule B1 to the Insolvency Order. The
amendments are to take account of the policy that creditors should take
decisions in ways which do not involve a physical meeting.

Paragraph 55 of Schedule B1 as it stands, applies where an administrator is

proposing to revise proposals approved by the creditors at their initial meeting
and the administrator thinks that the revision is substantial. The administrator
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447.

448,

449.

has to present a statement of the proposed revision, in the prescribed form, to
the creditors at a meeting. Sub-paragraph (5) enables the creditors, at this
meeting, to either approve the proposed revision without modification, or to
approve it with modification to which the administrator consents.

Amendments made by paragraphs 12 to 16 of Schedule 1 to the Bill will result
in the creditors making their decision without attending a physical meeting.

Sub-paragraph (6) of paragraph 55 as it stands, provides that as soon as
possible after a creditors’ meeting, at which a proposed revision has been
presented, has ended, the administrator has to report any decision taken to the
High Court, the registrar, the Financial Conduct Authority and “such other
persons as may be prescribed”. The fact that the decision has to be reported to
“such other persons as may be prescribed” constitutes power to prescribe in
rules, subject to negative resolution in the Assembly, persons other than those
mentioned in sub-paragraph (6), to whom the administrator is required to report
any decisions made by the creditors at their meeting.

The amendments made by paragraph 17 of Schedule 1 to the Bill will remove
the reference to a meeting in sub-paragraph (6) of paragraph 55. The
delegated power under sub-paragraph (6) will become power to prescribe in
rules persons, other than those listed in sub-paragraph (6) itself, to whom
whatever decision the creditors make has to be reported. The purpose in
having the power will remain unchanged; it is to make it possible to specify in
subordinate legislation persons who should be informed as to whether the
creditors have approved the revision being proposed by the administrator or
not. There is therefore no need for any alteration to the power.

Paragraph 55(6) of Schedule B1 corresponds to paragraph 54(6) of Schedule
B1 to the Insolvency Act 1986.

Paragraph 20 of Schedule 1 to the Bill

450.

451.

452.

Paragraph 20 of Schedule 1 to the Bill amends sub-paragraph (1) of paragraph
57 in Schedule B1 to the Insolvency Order. The amendments are to take
account of the policy that creditors should take decisions in ways which do not
involve a physical meeting.

Sub-paragraph (1)(a) of paragraph 57 in Schedule B1, as it stands, places an
administrator under a duty to summon a creditors’ meeting if requested to do so
by creditors with debts amounting to at least ten percent of the company’s total
debt. The request has to be made in the prescribed manner.

The amendments made by paragraph 20 of Schedule 1 to the Bill to paragraph
57(1) of Schedule B1 will result in the creditors’ right under sub-paragraph (a)
of paragraph 57(1) to request the holding of a creditors’ meeting being replaced
by a right to request that a decision be sought from the creditors. For the
request to result in the administrator coming under a duty to seek a decision
from the creditors on any matter it will have to have been made by creditors
who are owed at least ten percent of the total debt owed by the company and it

93



453.

454.

will have to have been made in the prescribed manner. The requirement for the
request to be made in the prescribed manner will ensure that power exists to
prescribe in rules the procedure which creditors are to use should they wish to
ask an administrator to seek a decision from the creditors on any matter.

Because the procedure which the creditors can ask to have carried out is
changing it does not follow that there should be any alteration to the power to
establish in rules the manner in which their request is to be made. Rules made
under the delegated power in paragraph 57(1)(a) will continue to be subject to
negative resolution in the Assembly. This was considered to be a satisfactory
form of control when the creditors’ right was to request a meeting, and there is
no reason why it should not be considered a satisfactory form of control now
that their right will be to request that a decision be sought. No reason therefore
exists to alter the delegated power in paragraph 57(1)(a) of Schedule B1.

Paragraph 57(1) of Schedule B1 corresponds to paragraph 56(1) of Schedule
B1 to the Insolvency Act 1986.

Paragraph 22 of Schedule 1 to the Bill

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules

Assembly procedure: Negative resolution

455.

456.

457.

458.

Paragraph 22 of Schedule 1 to the Bill amends sub-paragraph (1) of paragraph
58 in Schedule B1 to the Insolvency Order. The amendment is to take account
of the policy that creditors should take decisions in ways which do not involve a
physical meeting and will result in a delegated power to make rules being
included in sub-paragraph (1) of paragraph 58 of Schedule B1.

Sub-paragraph (1) as it stands gives creditors the right, exercisable during
meetings held in the course of an administration, to establish a creditors
committee. Sub-paragraph (2) provides that a creditors’ committee is to
exercise functions conferred on it by or under the Insolvency Order.

The amendment made by paragraph 22 of Schedule 1 will ensure that creditors
continue to have the right to establish a committee, should they wish to do so,
despite the abolition of creditors’ meetings. It will do so by removing the
reference to a meeting in sub-paragraph (1) of paragraph 58 in Schedule B1
leaving that provision to simply state that the company’s creditors may, in
accordance with the rules, establish a creditors’ committee.

Providing that the establishment of a creditors’ committee has to be done in
accordance with the rules constitutes a delegated power to make rules about
how a creditors’ committee is to be established. Given that it will no longer be
possible for the creditors to establish a committee while attending meetings, it
will be essential to put in place an alternative procedure which they can use to
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460.

establish a creditors’ committee should they wish to do so. That is the purpose
of the delegated power. It will enable the creditors in a company administration
to be equipped with a procedure which they can use to establish a creditors’
committee, should they wish to do so.

It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

Paragraph (58)(1) of Schedule B1 corresponds to paragraph 57(1) of Schedule
B1 to the Insolvency Act 1986.

PROVISIONS IN SCHEDULE 2 TO THE BILL WHICH ALTER THE EFFECT OF AN
EXISTING DELEGATED POWER

Paragraph 8 of Schedule 2 to the Bill

461.

462.

463.

464.

Paragraph 8 of Schedule 2 to the Bill amends legislative references in
paragraph (3) of Article 271 of the Insolvency Order which, following
amendments made by clause 78 of the Bill, will set limits on when a creditors’
decision procedure can be instigated for the purpose of removing a trustee in
bankruptcy. This will affect the ambit of the power under paragraph (1) of Article
271 to make rules.

Paragraph (3) of Article 271, as it stands, establishes that there are
circumstances in which a general meeting of the bankrupt’s creditors for the
purpose of replacing a trustee cannot be summoned unless certain conditions
are satisfied. These circumstances are,

(@) The official receiver is trustee by virtue of Article 266(3) or 268(4).
(b) The trustee has been appointed by the Department

(c) The trustee has been appointed by the High Court, otherwise than under
Article 270(4).

Following amendment made by clause 78(3) of the Bill the restrictions set by
paragraph (3) will be on the instigation of a creditors’ decision procedure for the
purpose of removing a trustee.

Paragraph 8 of Schedule 2 to the Bill will replace the reference to Article 266(3)
or 268(4) with a reference to Article 264A(1) and the reference to Article 270(4)
with a reference to Article 264A(3). The references need to be changed as a
consequence of firstly, the repeal of Articles 266 and 268 of the Insolvency
Order by paragraph 5 of Schedule 2 to the Bill, secondly the repeal of Article
270 by paragraph 7 of that schedule, and thirdly the insertion of new Article
264A by clause 92(1) of the Bill.
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465. The changes to the legislative references in paragraph (3) of Article 271 will
result in whatever procedure for instigating a creditors’ decision procedure is
established in rules made under the power in paragraph (1) of that Article,

o not being usable if the official receiver is trustee by virtue of Article
264A(1) unless the conditions mentioned in paragraph (3) of Article 264
are satisfied.

o being usable if the trustee was appointed by the High Court and the
appointment was under Article 264A(3)

466. Paragraph (3) of Article 271 corresponds to subsection (4) of section 298 of the
Insolvency Act 1986.

PROVISIONS IN SCHEDULE 3 TO THE BILL WHICH CREATE NEW
DELEGATED POWERS OR WHICH AMEND OR ALTER THE EFFECT OF
EXISTING ONES

Paragraph 3 of Schedule 3 to the Bill

467. Paragraph 3 of Schedule 3 to the Bill amends sub-paragraph (2) of paragraph
27 in Schedule B1 to the Insolvency Order, which includes two delegated
powers to prescribe in rules.

468. Paragraph 23 of Schedule B1 provides that a company, or the directors of a
company, can appoint an administrator.

469. Under sub-paragraphs (1) and (2) of paragraph 27 of Schedule B1, as they
stand, a person who is proposing to make an appointment under paragraph 23
must always give notice to certain parties. Under sub-paragraph (1) they have
to give at least five business days’ notice to anyone who is either entitled to
appoint an administrative receiver or who would themselves, be entitled, under
paragraph 15, to appoint an administrator. Under sub-paragraph (2), as it
stands, they have to give “such notice as may be prescribed to such other
persons as may be prescribed”.

470. The effect of the amendment which paragraph 3 of Schedule 3 to the Bill will
make to sub-paragraph (2) of paragraph 27 of Schedule B1 is that the
requirement to give “such notice as may be prescribed to such other persons
as may be prescribed” will only be triggered in cases where notice has had to
be given under sub-paragraph (1), that is in cases where notice has had to be
given to creditors who would be entitled to appoint an administrative receiver or
who would be entitled, under paragraph 15, to appoint an administrator.

471. This will mean that the requirement to give notice, as prescribed in rules made
under the delegated powers in paragraph 27(3), to persons prescribed in rules
made under those powers, will no longer apply if there are no creditors who
would be entitled to appoint an administrative receiver, or who would be
entitled, under paragraph 15, to appoint an administrator. The overall effect
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472.

will be that, if there are no creditors who would be entitled to appoint an
administrative receiver, or who would be entitled, under paragraph 15, to
appoint an administrator, a person proposing to appoint an administrator under
paragraph 23 of Schedule B1 will no longer be required to give notice to
anyone.

Paragraph 27 of Schedule B1 corresponds to paragraph 26 of Schedule B1 to
the Insolvency Act 1986.

Paragraph 13(3) of Schedule 3 to the Bill

473.

474.

475.

476.

477.

478.

479.

Sub-paragraph (3) of paragraph 13 in Schedule 3 to the Bill inserts new
paragraph (2A) into Article 261 of the Insolvency Order. The new paragraph
includes a delegated power to make rules.

Under Article 261 as it stands anyone made bankrupt otherwise than under
their own petition is required to submit a statement of their affairs to the official
receiver within 21 days from the commencement of their bankruptcy. The
official receiver can release the bankrupt from this requirement if he sees fit.

Subparagraph (2) of paragraph 13 in Schedule 3 to the Bill will replace
paragraph (1) of Article 261 with a substitute. The substitute will provide that
those made bankrupt otherwise than under their own petition will only be
required to submit a statement of their affairs if the official receiver requires
them to do so.

New paragraph (2A) will provide that where the official receiver does require a
bankrupt to submit a statement of affairs, the bankrupt, must, subject to
paragraph (3), do so within 21 days of being given prescribed notice of the
requirement to do so.

Power to prescribe in rules the form which a notice requiring a bankrupt to
submit a statement of affairs is to take is implicit in the words “prescribed
notice”.

As prescription of what form the notice is to take is a matter of detail it is best
provided for in delegated legislation. Prescription is to be in rules which will be
subject to negative resolution in the Assembly. It is considered that negative
resolution offers an adequate form of control for the same reasons as set out in
paragraph 12.

Paragraph (2A) inserted into Article 261 corresponds to subsection (2A) in
section 288 of the Insolvency Act 1986.

Paragraph 18(2) of Schedule 3 to the Bill

480.

Sub-paragraph (2) of paragraph 18 in Schedule 3 to the Bill corrects an error in
paragraph (3)(a) of Article 349 of the Insolvency Order.

97



481.

482.

483.

484.

485.

486.

Paragraph (3)(b) includes a delegated power to make legislation in the form of
rules with respect to paragraph (3)(a). Any alteration to the latter therefore
potentially affects the delegated power under (3)(b).

Paragraph (3) of Article 349 currently provides that a person is not qualified to
act as an insolvency practitioner unless,

“(a) there is in force at that time security, and

(b) that security meets the prescribed requirements with respect to his acting in
relation to that other person.”

The amendment made by sub-paragraph (2) of paragraph 18 of Schedule 3 to
the Bill will result in sub-paragraph (a) of paragraph (3) of Article 349 stating,

“(a) there is in force at that time security for the proper performance of the
practitioner’s functions, and”

Although there will be no alteration to the text in sub-paragraph (b) the
amendment to sub-paragraph (a) will feed through into sub-paragraph (b),
resulting in the requirement under the latter becoming to have in force security
for the proper performance of the practitioner’s functions which meets the
prescribed requirements.

The amendment made by sub-paragraph (2) of paragraph 18 of Schedule 3 to
the Bill simply makes explicit what was previously implicit, namely that
whatever security an insolvency practitioner has in place for the carrying out
their work to a proper standard has to meet requirements prescribed in rules.
No alteration is therefore required to either the delegated power or to the form
of Assembly control to which any rules made under that power will be subject.

Paragraph (3) of Article 349 corresponds to subsection (3) of section 390 of the
Insolvency Act 1986.

Paragraph 19 of Schedule 3 to the Bill

487.

488.

Paragraph 19 of Schedule 3 to the Bill replaces paragraph (9)(a) of Article 24 of
the Insolvency (Northern Ireland) Order 2005 with a substitute and inserts a
new sub-paragraph (aa). This alters the definition of the term “bankrupt” as
used in Article 24, which has implications for a delegated power under
paragraph (1) of that Article to make orders.

Paragraph (1) of Article 24 is a delegated power for any Northern Ireland
Department to make an order under that Article in relation to a disqualification
provision. A disqualification provision is defined by paragraph (2) as a provision
which disqualifies a bankrupt or class of bankrupts from being elected to,
appointed to, or holding an office or position or from becoming or remaining a
member of a body or group.
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489.

490.

491.

492.

493.

494.

Orders made under paragraph (1) of Article 24 are subject to affirmative
resolution in the Assembly.

“Bankrupt” is defined by paragraph (9)(a) of Article 24, as it stands, as including
an individual “who has been adjudged bankrupt by the High Court in Northern
Ireland or by a court in England and Wales”.

The substitution made by paragraph 19 of Schedule 3 to the Bill will result in
paragraph (9)(a) instead defining a bankrupt as including an individual made
bankrupt by the High Court, that is the High Court in Northern Ireland. A new
sub-paragraph (aa) will be inserted into paragraph (9) which will define a
bankrupt as including an individual who has been made bankrupt in England
and Wales (under Part 9 of the Insolvency Act 1986).

This insertion of new sub-paragraph (aa) will result in the delegated power
under paragraph (1) of Article 24 being to make orders in relation to
disqualification provisions in the case of individuals who have been made
bankrupt in England and Wales, whether by court order or by an adjudicator.

The amendment will not result in any change to the purpose for which orders
can be made under paragraph (1) of Article 24. That purpose will remain as
being able to make orders disqualifying individuals who are bankrupt in
England and Wales from being in offices, positions, bodies or groups in
Northern Ireland. The change has been made solely to accommodate a change
to the way in which bankruptcy orders are made in England and Wales in the
case of individuals wishing to have themselves declared bankrupt. Individuals
in England and Wales wishing to have themselves declared bankrupt now
apply to an adjudicator instead of petitioning a court. There is therefore no need
for any alteration to the delegated power in paragraph (1) of Article 24 or to the
form of Assembly control to which orders made under that provision are
subject.

Paragraph (9)(a) of Article 24 of the Insolvency (Northern Ireland) Order 2005
corresponds to section 9(a) of the Enterprise Act 2002.

PROVISIONS IN SCHEDULE 4 TO THE BILL WHICH CREATE NEW DELEGATED
POWERS OR WHICH AMEND OR ALTER THE EFFECT OF EXISTING ONES

Part 1 of Schedule 4

495.

Part 1 of Schedule 4 to the Bill amends modified versions of provisions in the
Insolvency Order in Schedule 1 to the Insolvent Partnerships Order (Northern
Ireland) 1995 (“the 1995 Order”). These modified versions apply in the case of
partnership voluntary arrangements.

Paragraph 6 of Schedule 4 to the Bill

496.

Schedule 1 to the 1995 Order contains a modified version of Article 17 of the
Insolvency Order, which makes provision about how proposals for a partnership
voluntary arrangement are to be approved.
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497. Paragraph 6 in Part 1 of Schedule 4 to the Insolvency Bill amends this version
of Article 17. Amendments made to paragraphs (5) and (6) of modified Article
17 will alter the use which can be made of delegated powers under these two
paragraphs to make subordinate legislation in the form of rules.

Sub-paragraph (5) of paragraph 6 in Schedule 4 to the Bill

498. Paragraph 6(5) in Part 1 of Schedule 4 to the Bill amends paragraph (5) of
modified Article 17. The amendment preserves the existing power under that
paragraph to make delegated legislation in the form of rules but alters the
purpose for which it can be used.

499. Modified Article 17 as it stands, provides that the decision on whether to
approve a proposal for a partnership voluntary arrangement is to be made at
the meetings under Article 16, that is by meetings of the members of the
partnership and its creditors. Paragraph (5) of modified Article 17 currently
provides that, subject to paragraphs (3) and (4) of that Article, each of the
meetings is to be conducted in accordance with the rules. The requirement for
the meetings to be conducted in accordance with the rules constitutes a
delegated power to make rules as to how the meetings are to be conducted.

500. Paragraph 5 in Part 1 of Schedule 4 to the Bill replaces modified Article 16 with
a substitute which provides that, while the members of a partnership will still
make their decision on whether to approve a proposed voluntary arrangement
at a meeting, the creditors will instead use a qualifying decision procedure to
make their decision.

501. The amendment made by paragraph 6(5) in Part 1 of Schedule 4 of Schedule 4
to the Bill is needed as a consequence of the change to the procedure to be
used by the creditors when making their decision. It will result in paragraph (5)
of modified Article 17 now providing that it is the meeting of the members of the
partnership and the qualifying decision procedure to be used by the creditors
which are to be conducted in accordance with the rules.

502. The amendment will result in the present power under paragraph (5) of
modified Article 17 to make rules establishing how meetings of the members of
a partnership and of its creditors held for the purpose of deciding whether to
approve a proposed partnership voluntary arrangement are to be conducted
becoming a power to make rules establishing how the meeting of the members
of the partnership and the qualifying decision procedure to be used by its
creditors are to be conducted.

503. The core requirement under paragraph (5) of modified Article 17, both as it
currently reads and as it will read following the amendment to be made by
paragraph 6(5) in Part 1 of Schedule 4 to the Bill, is for the procedure to be
used by a partnership creditors in deciding whether to approve a proposed
voluntary arrangement to be conducted in accordance with the rules. There will
be the same need to have power to establish in rules how the new procedure is
to be carried out as there was to have power to establish in rules how the
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existing procedure is to be carried out. There is therefore no need to alter the
existing delegated power to make rules in paragraph (5) of modified Article 17.

504. Paragraph (5) in modified Article 17 corresponds to subsection (5) of modified
section 4 of the Insolvency Act 1986 in Part 1 of Schedule 1 to the Insolvent
Partnerships Order 1994.

Sub-paragraph (6) in Paragraph 6 of Schedule 4 to the Bill

505. Paragraph 6(6) in Part 1 of Schedule 4 to the Bill amends paragraph (6) of
modified Article 17 of the Insolvency Order in Schedule 1 to the 1995 Order.

506. Paragraph (6) of modified Article 17, as it stands, sets out action to be taken by
the chairman of meetings of partnership members and creditors held for the
purpose of deciding whether to approve a proposed partnership voluntary
arrangement. Paragraph (6) provides that once either meeting has concluded
“in accordance with the rules” the chairman of that meeting has to report the
result of the meeting to the High Court and immediately after doing so, give
notice of the result to everyone who was sent notice of the meeting “in
accordance with the rules”. Paragraph (6) therefore contains two powers to
make rules. There is a power to make rules as to how meetings of partnership
members and creditors held for the purpose of deciding whether to approve a
proposed voluntary arrangement are to be concluded and there is a power to
make rules about how to send notice of the result of these meetings.

507. The amendment made by paragraph 6(6) in Part 1 of Schedule 4 to the Bill is to
take account of the fact that the partnership creditors are to make their decision
whether to approve a proposed voluntary arrangement using a qualifying
decision procedure instead of at a meeting. The amendment will result in the
requirements to report the result of the meeting to the High Court and to give
notice of the result to those sent notice of the meeting only applying to the
chairman of the meeting of the members of the partnership. It will also result in
the powers under paragraph (6) of modified Article 17 to make rules being
exercisable only with respect to meetings of the members of a partnership held
for the purpose of deciding whether to approve a proposed voluntary
arrangement. Reporting and notification requirements in relation to the decision
made by the partnership’s creditors will be moved into a new paragraph (6A)
inserted into modified Article 17 by paragraph 6(7) of Part 1 of Schedule 4 to
the Bill. New paragraph (6A) will not contain any delegated powers.

508. The fact that the amendment made by paragraph 6(6) of Schedule 4 to the Bill
will reduce the ambit of the rule making powers under paragraph (6) of modified
Article 17 is not a reason to alter those powers or the type of Assembly control
to which legislation made using them is subject.

509. Paragraph (6) in modified Article 17 corresponds to subsection (6) of modified

section 4 of the Insolvency Act 1986 in Part 1 of Schedule 1 to the Insolvent
Partnerships Order 1994.
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Paragraph 7(2) of Schedule 4 to the Bill

510.

511.

512.

513.

514.

515.

Paragraph 7(2) in Part 1 of Schedule 4 to the Bill replaces paragraph (2) of
modified Article 17A of the Insolvency Order in Schedule 1 to the 1995 Order
with a substitute. Paragraph (2) of modified Article 17A, both as it stands, and
as it will read following the substitution, includes a delegated power to make
rules.

Paragraph (2) of modified Article 17A, as it stands, establishes requirements
which have to be met if decisions taken at meetings of the members of a
partnership and of the partnership creditors on whether to approve a proposed
voluntary arrangement are to have effect. Paragraph (2) provides that a
decision has effect if either,

o it has been taken by both meetings summoned under Article 16, that is if
the meeting of the members of the partnership and the meeting of the
partnership creditors have both made the same decision, or

. subject to any order made by the High Court under paragraph (6), it has
been taken by the creditors’ meeting summoned under Article 16.

This is subject to the proviso that in both cases the decision has to have been
taken “in accordance with the rules”. This ensures that the requisite power is in
place to make rules prescribing how decisions are to be made at meetings both
of partnerships and of their creditors, summoned for the purpose of deciding
whether to approve a proposed partnership voluntary arrangement.

Paragraph (2) of modified Article 17A, as substituted by paragraph 7(2) in Part
1 of Schedule 4 to the Bill will accommodate the switch to the use by creditors
of qualifying decision procedures, instead of meetings, for the purpose of
deciding whether to approve proposals for partnership voluntary arrangements.
It does so by omitting any direct or indirect reference to meetings of the
partnership creditors. It will provide that a decision with respect to whether to
approve a proposed voluntary arrangement is to have effect if either,

o it has been taken by the meeting of the members of the partnership
summoned under Article 16 and by the partnership’s creditors pursuant to
that Article, or

o subject to any order made by the High Court under paragraph (6), it has
been taken by the partnerships’ creditors pursuant to that Article

There will be the same proviso that the decisions by the meeting of the
members of the partnership and by the partnerships’ creditors must be made
“in accordance with the rules”.

The substitution of paragraph (2) of modified Article 17A made by paragraph
7(2) in Part 1 of Schedule 4 to the Bill will leave unaltered the requirement that
for the decision made by the members of the partnership at their meeting to
have effect their meeting has to have been summoned under Article 16 and in
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516.

517.

518.

accordance with the rules. The requirement for the creditors’ decision to have
effect will become simply that their decision has been taken pursuant to Article
16 and in accordance with the rules.

As regards to the creditors, the power to make rules under paragraph (2) of
modified Article 17A, as substituted by paragraph 7(2) in Part 1 of Schedule 4
to the Bill will be power to prescribe in rules how the creditors are to decide
whether to approve a partnership voluntary arrangement.

When the creditors were to take their decision at a meeting, paragraph (2) of
modified Article 17A provided that the decision had to be taken in accordance
with the rules to be effective. There is no reason that requirement should be
any different now that the creditors are to take their decision using a qualifying
decision procedure. That will be the purpose of the power under substitute
paragraph (2) of modified Article 17A, insofar as it makes it possible to
prescribe in rules how a partnership’s creditors are to take their decision. It is
customary for procedure to be established in rules which are subject to
negative resolution in the Assembly, which, for the same reasons as set out in
paragraph 12, is considered to be an adequate form of control.

Paragraph (2) of modified Article 17A, as substituted by paragraph 7(2) in Part
1 of Schedule 4 to the Bill, corresponds to subsection (2) of modified section 4A
of the Insolvency Act 1986 in Part 1 of Schedule 1 to the Insolvent Partnerships
Order 1994.

Paragraph 8(3) and (4) of Schedule 4 to the Bill

519.

520.

521.

Sub-paragraphs (3) and (4) of paragraph 8 in Part 1 of Schedule 4 to the Bill
amend paragraph 2(b) of modified Article 18 of the Insolvency Order, in
Schedule 1 to the 1995 Order, to take account of the fact that decisions by
creditors to approve a partnership voluntary arrangement are to be made using
a qualifying decision procedure instead of at a meeting. Paragraph 2(b) of
modified Article 18 includes a delegated power to make rules.

Paragraph 2(b) of modified Article 18 applies where a decision approving a
partnership voluntary arrangement has effect under Article 17A. Head (i) in
paragraph 2(b) as it stands, provides that every person who would have been
entitled to vote at the creditor’s meeting held for the purpose of deciding
whether to approve the arrangement is bound by the arrangement even if they
did not attend the meeting and were not represented at it. Head (ii) clarifies that
they are bound by the arrangement, even if they did not receive notice of the
meeting.

For a person to be bound by the arrangement, their right to have voted at the
creditor’'s meeting has to have been in accordance with the rules. Implicit in
these words is power to prescribe in rules criteria for determining eligibility to
vote at a creditors’ meeting held for the purpose of deciding whether to approve
a partnership voluntary arrangement.

103



522.

523.

524.

525.

The amendments made by sub-paragraphs (3) and (4) of paragraph 8 in Part 1
of Schedule 4 to the Bill will result in head (i) in paragraph 2(b) of modified
Article 18 instead providing that every person who was entitled to vote in the
qualifying decision procedure by which the creditors decided to approve the
partnership voluntary arrangement is bound by the arrangement. Head (ii) will
clarify that they are bound even if they did not receive notice of the procedure.

The amendments will result in the power to make rules under paragraph 2(b) of
modified Article 18 becoming power to prescribe in rules criteria for determining
eligibility to vote in a qualifying decision procedure carried out for the purpose
of enabling a partnership’s creditors to decide whether to approve a voluntary
arrangement.

Prescription of the criteria to be used in deciding whether a person had the right
to vote at a creditors’ meeting held for the purpose of deciding whether to
approve a partnership voluntary arrangement was obviously considered
something best left to be dealt with in rules subject to negative resolution in the
Assembly. There is no reason why the criteria to be used in deciding whether a
person has the right to vote in the qualifying decision procedure which is to be
used for this purpose in future should not likewise be in rules. There is therefore
no reason to alter the delegated power to make rules which is implicit in the
words “in accordance with the rules” in paragraph 2(b) of modified Article 18.

Paragraph (2) of modified Article 18 corresponds to subsection (2) of modified
section 5 of the Insolvency Act 1986 in Part 1 of Schedule 1 to the Insolvent
Partnerships Order 1994.

Paragraph 9(4) of Schedule 4 to the Bill

526.

527.

Sub-paragraph (4) of paragraph 9 in Part 1 of Schedule 4 to the Bill amends
sub-paragraphs (a) and (b) in paragraph (2) of modified Article 19 of the
Insolvency Order, in Schedule 1 to the 1995 Order, to take account of the fact
that the Bill provides that decisions by creditors to approve a partnership
voluntary arrangement are to be made using a qualifying decision procedure
instead of at a meeting. Sub-paragraphs (a) and (b) of paragraph (2) in
modified 19 each include a delegated power to make rules.

Paragraph (1) in the modified version of Article 19 of the Insolvency Order
which is in Schedule 1 to the 1995 Order enables any of the persons specified
in paragraph (2) to apply to the High Court on the grounds that,

o a partnership voluntary arrangement which has taken effect under Article
17A unfairly prejudices the interests of a creditor, a member or a
contributory of the partnership, or

o that there has been some material irregularity at or in relation to either the
meeting of the members of the partnership or the meeting of the
partnership’s creditors summoned for the purpose of deciding whether to
approve the arrangement.
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528. The persons entitled to apply to the High Court under modified Article 19 are
listed in paragraph (2) of that Article. The list includes, at sub-paragraph (2)(a)
“persons entitled, in accordance with the rules, to vote at either of the meetings”
(that is at either the meeting of the members of the partnership or the meeting
of the partnership’s creditors), and at sub-paragraph (b), “ a person who would
have been entitled, in accordance with the rules, to vote at the creditors’
meeting if he had had notice of it". The fact that it is stated in both cases the
person’s entitlement is to be “in accordance with the rules” implies power to
prescribe in rules requirements or conditions which have to be met for a person
to be entitled to vote at the meeting.

529. Paragraph 9 in Part 1 of Schedule 4 to the Bill amends modified Article 19 to
take account of the fact that the Bill provides that creditors are to make their
decision whether or not to approve a proposed partnership voluntary
arrangement using a qualifying decision procedure.

530. Sub-paragraph (4) of paragraph 9 in Part 1 of Schedule 4 amends sub-
paragraphs (a) and (b) of paragraph (2) of modified Article 19. The
amendments change the characterization of the persons entitled under those
two sub-paragraphs to apply to the High Court. Those entitled under sub-
paragraph (a) will become persons entitled, in accordance with the rules, to
vote at the meeting of the members of the partnership or in the relevant
qualifying decision procedure. Those entitled under sub-paragraph (b) will
become persons who would have been entitled, in accordance with the rules, to
vote in the relevant qualifying procedure if they had received notice of it. The
relevant qualifying procedure referred to in the amended sub-paragraphs is the
qualifying decision procedure by which the partnership creditors decided
whether to approve the voluntary arrangement.

531. The amendments will result in the power to make rules under sub-paragraph
(a) becoming power to prescribe in rules requirements or conditions which have
to be met for a person to be entitled to vote at the meeting of the members of
the partnership or in the qualifying decision procedure used by the partnership
creditors to decide whether to approve the voluntary arrangement. The power
to make rules under sub-paragraph (b) will become power to prescribe in rules
requirements or conditions which have to be met for a person to be entitled to
vote in the qualifying decision procedure used by the partnership creditors to
decide whether to approve the voluntary arrangement.

532. The amendments made by sub-paragraph (4) of paragraph 9 in Part 1 of
Schedule 4 to paragraph (2) of modified Article 19 are to accommodate the
change to the procedure to be used by creditors when deciding whether to
approve a proposal for a partnership voluntary arrangement. Entitlement to vote
in the existing procedure is to be decided in accordance with the rules, there is
no reason why the criterion for deciding whether a person is entitled to vote in
the new procedure should not also be in rules. There is therefore no reason to
alter the existing delegated power in paragraph (2) of modified Article 19.
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533. Paragraph (2) of modified Article 19 corresponds to subsection (2) of modified
section 6 of the Insolvency Act 1986 in Part 1 of Schedule 1 to the Insolvent
Partnerships Order 1994.

Part 2 of Schedule 4

534. Part 2 of Schedule 4 to the Bill amends modified versions of Schedules B1 and
1 to the Insolvency Order in Schedule 2 to the Insolvent Partnerships Order
(Northern Ireland)1995 (“the 1995 Order”). These modified versions apply for
the purposes of Article 6 of the 1995 Order in the case of partnership
administrations

Paragraph 21(2) of Schedule 4 to the Bill

535. Paragraph 28 of Schedule 2 to the 1995 Order contains a modified version of
paragraph 53 of Schedule B1 to the Insolvency Order, to apply in the case of
insolvent partnerships. Paragraph 21 in Part 2 of Schedule 4 to the Bill amends
this provision. The amendments, which comprise changes to sub-paragraph
(2) of modified paragraph 53 and the replacement of sub- paragraph (3) with a
substitute, are to take account of the policy that creditors should take decisions
in ways which do not involve a physical meeting. Sub-paragraphs (2) and (3)
each include a delegated power to make legislation in the form of rules.

Sub-paragraph (2) of paragraph 21 in Schedule 4 to the Bill

536. Under modified paragraph 50 of Schedule B1, in paragraph 27 of Schedule 2 to
the 1995 Order, the administrator of an insolvent partnership has to send a
statement of proposals for achieving the purposes of the administration to the
High Court and the creditors and members of the partnership. Paragraph 52 of
Schedule B1, applies to provides that the statements sent to the creditors have
to be accompanied by an invitation to an initial creditors’ meeting. However
sub-paragraph (1) of modified paragraph 53 in provides that an invitation to an
initial creditors’ meeting does not have to be sent if any of the facts mentioned
in that sub-paragraph apply. These are that the administrator thinks that,

o The partnership has sufficient property to enable all the creditors to be
paid in full, or

o The partnership has insufficient property to enable a distribution to be
made to unsecured creditors, or

o Neither of the objectives in paragraph 4(1)(a) and (b) of Schedule B1 can
be achieved.

537. If the administrator takes advantage of the dispensation under sub-paragraph
(1) of modified paragraph 53, so that the statement sent to the creditors is not
accompanied by an invitation to an initial creditors’ meeting, the creditors can
still insist that one is held. Sub-paragraph (2) of modified paragraph 53, as it
stands, places an administrator of a partnership under a duty to summon an
initial meeting of the creditors if requested to so by creditors with debts
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538.

539.

540.

541.

amounting to at least ten percent of the partnership’s total debt. The request
has to be made in the prescribed manner and in the prescribed period.

Amendments made to Schedule B1 by the Bill will result in the administrator no
longer being required to invite the creditors to an initial meeting. The
administrator will instead be required, within ten weeks of the administration
starting, to seek a decision from the creditors as to whether they approve the
administrator’s proposals. The dispensation under sub-paragraph (1) of
modified paragraph 53 will therefore become a dispensation from having to
seek a decision if any of the facts stated in that sub-paragraph apply.

The amendment made by sub-paragraph (2) of paragraph 21 in Part 2 of
Schedule 4 to the Bill to modified paragraph 53(2) of Schedule B1 will result in
creditors no longer having the right to insist on an initial creditors’ meeting
being held. Their right will instead be, if creditors who are owed at least ten
percent of the total debt owed request it, to ask for a decision to be sought from
the creditors as to whether they approve the proposals set out in the
administrator’s statement. The requirements for the request to be made in the
prescribed manner and in the prescribed period and therefore the power to
make provision about these matters in rules, will remain the same. The only
change will be to what can be requested, which will be a decision by the
creditors, not an initial creditors’ meeting.

Because the procedure which the creditors can ask to have carried out is
changing it does not follow that there should be any alteration to the power to
establish in rules the manner in which their request has to be made or the
period within which it has to be made. Rules made under the delegated power
in modified paragraph 53(2) will continue to be subject to negative resolution in
the Assembly. This was considered to be a satisfactory form of control when the
creditors’ right was to request a meeting to consider whether to approve the
administrators’ proposals and there is no reason why it should not be a
considered a satisfactory form of control now that their right will be to request
that a decision be sought for the same purpose. No reason therefore exists to
alter the delegated powers in modified paragraph 53(2) of Schedule B1.

Modified paragraph 53(2) of Schedule B1 corresponds to modified paragraph
52(2) of Schedule B1 to the Insolvency Act 1986 in paragraph 21 of Schedule 2
to the Insolvent Partnerships Order 1994.

Sub-paragraph (3) of paragraph 21 in Schedule 4 to the Bill

542.

Sub-paragraph (3) of paragraph 21 in Part 2 of Schedule 4 to the Bill replaces
sub-paragraph (3) of the modified version of paragraph 53 of Schedule B1 in
Schedule 2 to the 1995 Order with a substitute. The substitution is required for
the same reason as the amendment made by sub-paragraph (2) of paragraph
21; it is to take account of the policy that creditors should take decisions in
ways which do not involve a physical meeting. Sub-paragraph (3) of modified
paragraph 53 includes a delegated power to make legislation in the form of
rules.
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543.

544.

545.

546.

547.

548.

Existing sub-paragraph (3) of modified paragraph 53 provides that a meeting
requested under sub-paragraph (2), that is a meeting requested by the
creditors, must be summoned for a date in the prescribed period.

As the Bill will provide that any decision by the creditors as to whether to
approve the administrator’s proposals is to be made in ways which do not
involve a meeting it will no longer be appropriate for the power under sub-
paragraph (3) to be to set a time limit for the holding of a meeting. Sub-
paragraph (3) of paragraph 21 in Part 2 of Schedule 4 to the Bill replaces sub-
paragraph (3) with a substitute, which will instead provide that where a decision
is sought by virtue of sub-paragraph (2), that is at the request of the creditors, it
is the initial decision date as defined in paragraph 52(3) which has to be within
the prescribed period.

Paragraph 52(3) defines the initial decision date in two different ways,
according to whether the decision is sought using a deemed consent procedure
or a qualifying decision procedure.

If the decision is sought using a deemed consent procedure, the initial decision
date is the date on which the decision will be made, if the creditors approve the
proposal. If the decision is sought using a qualifying decision procedure, the
initial decision date will be either the date on which the decision is to be treated
as made, or the actual date on which the decision is made, if earlier.

Providing that the initial decision date has to be within the prescribed period will
ensure that power exists to prescribe in rules, subject to negative resolution in
the Assembly, a limit to the length of the period which the administrator can
allow for the creditors to make their decision as to whether to approve the
administrator’s proposals. The power is needed for exactly the same reason as
the power, under sub-paragraph (3) as it stands, to prescribe in rules the period
within which a meeting requested by the creditors for the purpose of deciding
whether to approve a voluntary arrangement must be held. It is to ensure that
the creditors are afforded the right to decide whether or not to allow the
administration to continue, before it has progressed too far. As the reason for
the existence of the power is unchanged, there is no need for any alteration to
that power, or to the form of Assembly procedure to which its exercise is
subject.

Modified paragraph 53(3) of Schedule B1 corresponds to modified paragraph
52(3) of Schedule B1 to the Insolvency Act 1986 in paragraph 21 of Schedule 2
to the Insolvent Partnerships Order 1994.

Part 3 of Schedule 4

549.

Part 3 of Schedule 4 to the Bill amends modified versions of provisions in the
Insolvency Order in Schedule 3 to the Insolvent Partnerships Order (Northern
Ireland)1995 (“the 1995 Order”). These modified versions apply where a
partnership is being wound up under Article 7 of the 1995 Order.
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Paragraph 35 of Schedule 4 to the Bill — insertion of paragraph 8D into
Schedule 3 to the 1995 Order

Power conferred on: The Department of Justice with the concurrence of the
Department for the Economy

Power exercisable by: Rules
Assembly procedure: Negative resolution

550. Paragraph 35 in Part 3 of Schedule 4 to the Bill inserts new paragraphs 8A to
8H into Schedule 3 to the 1995 Order. Paragraph 8D provides a modified
version of Article 120 of the Insolvency Order to apply where an insolvent
partnership is being wound up as an unregistered company under Article 7 of
the 1995 Order. Article 7 enables a partnership to be wound up on a creditor’s
petition without an insolvency petition being presented against any of the
members of the partnership.

551. Modified Article 120 gives the partnership creditors the right to appoint a
committee, known as the liquidation committee, to exercise functions conferred
on it by or under the Insolvency Order.

552. Paragraphs (2), (4), (6) and (7) of the modified version of Article 120 include
delegated powers to make subordinate legislation in the form of rules.

Paragraph (2) of modified Article 120

553. Paragraph (2) of modified Article 120 will provide that if the partnership
creditors decide that a liquidation committee should be established, one is to be
established in accordance with the rules.

554. A procedure will therefore need to be put in place which creditors can use to
establish a liquidation committee. The requirement under paragraph (2) of
Article 120 for the committee to be established in accordance with the rules will
enable such a procedure to be set out in rules.

555. It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

Paragraph (4) of modified Article 120

556. Paragraph (4), of modified Article 120 places the responsible insolvency
practitioner for a partnership being wound up under Article 7 of the 1995 Order
under a duty to seek a decision from the partnership creditors as to whether a
liquidation committee should be established, if requested to do so by, in
accordance with the rules, one tenth in value of the partnership creditors.
Paragraph (5) provides that paragraph (4) does not apply if the responsible
insolvency practitioner is the official receiver.
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557.

558.

A procedure will therefore need to be put in place for use by the creditors when
making a request to the responsible insolvency practitioner for a decision to be
sought as to whether a liquidation committee should be established. The
requirement under paragraph (4) of modified Article 120 for the request to be
made in accordance with the rules will enable such a procedure to be set out in
rules.

It is normal practice for insolvency procedures to be legislated for in rules,
which are subject to negative resolution in the Assembly. It is considered that
negative resolution offers an adequate form of control for the reasons set out in
paragraph 12.

Paragraph (6) of modified Article 120

559.

560.

561.

Paragraph (6) of modified Article 120 provides that the liquidation committee is
not to carry out its functions during any periods when the responsible
insolvency practitioner is the official receiver and that during such period the
functions of the committee are vested in the Department, except to the extent
that the rules otherwise provide.

The use of the words “except to the extent that the rules otherwise provide”
ensures that power is in place to exempt the Department from having to carry
out particular committee functions during periods when the committee is not
functioning. This power would be needed if it became apparent that it was no
longer appropriate for the Department to carry out any of the functions
performed by a liquidation committee. Were this to happen the Department
would need to be in a position to divest itself of responsibility for discharging
these functions with minimum delay. This can best be achieved if the legislative
changes which would be required can be made using subordinate legislation.

Prescription of any functions which the Department should not carry out during
periods when the operation of the liquidation committee is suspended is a
matter of detail which would be appropriately dealt with in rules. The Rules
would be subject to negative resolution in the Assembly and this is considered
to be an adequate form of control for the same reasons as set out in paragraph
12.

Paragraph (7) of modified Article 120

562.

563.

For paragraph (7) of modified Article 120 to apply two conditions must be
satisfied. The first is that the responsible insolvency practitioner is not the
official receiver. The second is that there is no liquidation committee.
Paragraph (7) provides that in cases where these two conditions are satisfied
the functions which would be carried out by a liquidation committee are vested
in the Department, except to the extent that the rules otherwise provide.

The use of the words “except to the extent that the rules otherwise provide”

ensures that power is in place to exempt the Department from having to carry
out particular committee functions during periods when the committee is not
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564.

565.

functioning. This power would be required, should it become apparent that it
was no longer appropriate for the Department to carry out any of the functions
performed by a liquidation committee. Were this to happen the Department
would need to be in a position to divest itself of responsibility for discharging
these functions with minimum delay. This can best be achieved if legislative
changes which are required can be made using subordinate legislation.

Prescription of any functions which the Department should no longer carry out
during periods when there i