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The Right Honourable Lord Morrow MLA
Chairman
AD Hoc Committee for NIPSO Bill
Room 21
Assembly Buildings
Stormont
Belfast
BT4 3XX
15 June 2015

Dear Lord Morrow
COMPLAINTS STANDARDS AUTHORITY AND NIPSO

Thank you for inviting my views on the above issue, the Clerk’s letter to me of 4 June
refers.

1. Complaints Standards Authority

[ can confirm that part of the OFMDFM Committee’s public consultation in 2010 on the
proposals for the NIPSO Bill sought views on the inclusion of the complaints standards
authority role in the Bill. At that time the role had been newly introduced into the
Scottish Ombudsman’s Legislation by the Public Services Ombudsman (Amendment)
Act 2010 (the Amendment Act). This Act amended the Scottish Public Services
Amendment Act 2002 that had provided the Scottish Ombudsman (SPSO) with the
power to publish a model complaints handling procedure for listed authorities and the
Scottish Ombudsman also had the power to specify any listed authority to which the
model is to apply.

The provisions of the Amendment Act gave the Scottish Ombudsman enforcement
powers to compel bodies to adopt the model complaints handling policy. This
mandatory element has been an important power to ensure uniformity of complaints
handling process across the public sector in Scotland. In Wales, the Finance Committee
of the Welsh Assembly has taken evidence from a wide range of stakeholders on the
proposal for a similar power for the Welsh Ombudsman. The Scottish Ombudsman said
to the Finance Committee in February of this year

“in the year and an half, two years that we have been operating, the complaints
standards authority standardised procedures, the number of premature complaints
coming in to my office and that is people who are coming to me who should have gone to



the local authority or to a health board or to a university or wherever, has fallen from 54%
to 31%.”

The Scottish initiative began with the development and publication of Standard
Principles for Complaint Handling which were approved by the Scottish Parliament In
January 2011. In February 2011 the SPSO published its Guidance on its Model
Complaints Handling Procedures. This principle based approach is an important first
step and in my view, it is important to have the approval of the legislature to promote
these standard principles. In Scotland, I am aware from discussions with my colleague
Mr Jim Martin, the Scottish Ombudsman, that the Ombudsman adopted a sectoral
approach, working with the sectors such as local government to develop policies in that
sector over a set time frame. All public bodies in Scotland now have a two stage
complaints process with a time limit of five days for completion of stage one and twenty
days for stage two of the complaints process, regardless of the sector involved. This
uniformity of approach across all public services is important. The public are aware of
this simple and streamlined approach and their right to complain to the Ombudsman if
having exhausted the internal process of the listed authority, they remain dissatisfied.

In Scotland data collection and publication on complaints is now also standard across
the public sector. I believe that data collection has been more efficient as a result of the
Standards Authority because public bodies are using the same language which provides
consistency when making comparison between bodies. The ability of government and
the legislature to have for the first time clear information on all complaints activity
across all public services in each sector is a compelling argument for a Complaints
Standards Authority role.

2. The Position in Northern Ireland

[ am on record in my evidence to the OFMDFM Committee in 2010 and again in 2012 as
indicating that I did not initially consider it essential for the NIPSO to have this ‘design’
authority role in relation to complaints. That is because I was concerned this role was
quasi-regulatory in nature and not a role for an Ombudsman. Further I was also aware
at that time that in Northern Ireland as a result of an important initiative by the NICS
Permanent Secretaries Group led by the Head of the Civil Service Dr Malcolm McKibben,
all NICS bodies were adopting standard principles in complaints handling and also have
in place standard policies and procedures. In addition, all NICS bodies are required to
publish data on complaints from the public and internal audit now have a role in
scrutinising these elements as part of their oversight responsibilities. I have noted and
acknowledge this to be an important step forward.

In August last year my office published research into the complaints handling of all
public sector bodies in Northern Ireland. The recommendations from that research
highlighted the need for common complaints standards principles and procedures
across the public sector in Northern Ireland and acknowledged the confusion that the
public experiences when attempting to negotiate the complaints ‘maze’. I attach a copy
of that research report for the Committees consideration.

In light of this research and acknowledging the success in Scotland, I now believe that
the inclusion of a complaint standards role for the new NIPSO would facilitate further



refinement and development in complaints handling across the public sector in
Northern Ireland. More importantly, it would allow the legislature and executive
departments to make meaningful comparisons between the performance of individual
bodies in each sector.

3. Resources

There is a dedicated CSA team in Scotland and a Valuing Complaints website. The initial
focus of the team in Scotland was to establish complaint handling principles and also to
provide training in complaints handling. This latter activity comprises two different
types of training: Direct Delivery and E-learning courses. The direct delivery courses
focus on investigation skills and complaints handling. The Scottish Ombudsman has
emphasised that it is not only those involved with complaints that should be trained in
public bodies but all staff as a complaint can be made to front line staff and they need to
know how to handle such a situation. A link to the SPSO training modules is attached

http://www.spso.org.uk/training for ease of reference by the Committee staff.

The Committee should be aware that there is a need to adequately resource this area of
work. I am aware that in Scotland, the initial set-up costs of the CSA were
approximately £120,000 which supported two members of the SPSO team. The first
year running costs were £200,000 because of the amount of training for the public
sector staff. The current running costs are in the range of £105,000 to £110,000. In my
evidence to the Welsh Assembly Committee, I estimated initial start up in Northern
Ireland to be £100,000 and two staff members would, in my view, be sufficient to get
such a responsibility underway. If the Ad Hoc Committee were minded to recommend
an amendment to the NIPSO Bill to include this role, costs can be offset by the
elimination of inefficiencies in the administration of a multi-stage process that costs
money to support and which largely duplicates the work done in the early stages of
complaints handling. There is, in my view, real value for money to be gained in having
an all Northern Ireland analysis of the level of complaints in different sectors including
the opportunity to make definitive comparisons between public bodies in support of the
reform agenda for the public sector in Northern Ireland.

Conclusion

Given the experience in Scotland which has seen CSA in operation since 2011 and the
research into the Administrative Justice landscape in Northern Ireland, I do consider
there is evidence to support the inclusion of this role in the NIPSO Bill. I am mindful
that in Wales the Assembly Finance Committee supports also proposals for the Welsh
Ombudsman who is seeking this role. In England the Cabinet Office have launched a
consultation (which closes on 16 June 2015) on similar powers from the Public Services
Ombudsman in England.

The NIPSO Bill provides a unique opportunity for this Assembly to create a modern and
effective Public Services Ombudsman and the addition of the CSA role would, if the
Committee decides to introduce this element, support the NIPSO to enable effective
complaints handling across Northern Ireland.


http://www.spso.org.uk/training

May I pass on my gratitude to you Chairman and the members and staff of the Ad Hoc
Committee for your scrutiny and attention to the NIPSO Bill. 1 am happy to give
evidence on any of these issues.

Yours sincerely

K fat,

DR TOM FRAWLEY CBE
Ombudsman
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Executive Summary

Introduction

The introduction at section 1 outlines the context and background to the Report.

Mapping the administrative justice landscape in Northern Ireland

Definitions of ‘administrative justice’ and an ‘administrative justice system’ from
the academic literature are outlined in this section and the working definitions
that have informed the approach to the authors’ project are described.

A survey of internal complaints/review/appeal mechanisms

The research outlined in section 3 examines the internal complaints/review/
appeal arrangements currently available to users for the resolution of disputes
around public services in Northern Ireland. This research was undertaken from
March to September 2011 using a survey questionnaire and a follow up survey
was conducted between February and March 2013. The follow up survey was
conducted in order to provide an updated analysis for the purpose of this
Report and identified that, in the main, the complaints procedures and redress
mechanisms had not changed. Section 3 of this Report sets out the outcomes
and conclusions of the research. The authors welcome the initiative
undertaken by the Inter-departmental Steering Group on Complaints to
standardise complaints procedures across all public bodies in Northern Ireland
and to develop a single NI Direct online portal for citizens to complain about
public services.

Research on Tribunals in Northern Ireland

Section 4 of the Report explores the gaps and overlaps in redress, administration
and signposting which interact with the tribunal sector and a range of other
government organisations and departments. Consideration is given as to how
these gaps and overlaps impact upon the user who seeks to challenge the
administrative decisions of public bodies in Northern Ireland.
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The role of the Ombudsman in the administrative justice system

Ombudsmen and their role in administrative justice is explored at section 5 of
this Report. The research focused on the Northern Ireland Ombudsman'’s
jurisdiction in investigating complaints of ‘maladministration’, identifying
overlaps with the role of tribunals, other ombudsmen schemes and the courts.
These ‘overlaps’ are confusing for the user and can be a barrier to remedy.

Research on judicial review in Northern Ireland

Academic research has traditionally focused on the administrative law grounds
and remedies for judicial review. The authors analysed the available data on the
user’s experience of judicial review during the period 2009-2012, establishing
success rates and remedies. An information gap was identified and the need for
additional data on the workings of this court for the user so as to better inform
his/her choice of redress mechanism is highlighted in section 6 of this Report.

Conclusions and recommendations

Section 7 outlines recommendations to address some of the gaps and overlaps
identified by the research in the administrative justice system in Northern
Ireland. Complainants will often have the option of pursuing a number of forms
of redress and these are pursued for different reasons, providing the complainant
with different outcomes. The recommendations are aimed at bringing a more
joined up approach to each part of the administrative justice system in order to
provide a mechanism of redress for the citizen.




1. Introduction

1.7 This Report presents an analysis of research undertaken on the key parts of
the administrative justice system in Northern Ireland; highlighting some gaps
and overlaps that affect the ‘citizen’ seeking redress. Dunleavy et al' describe
the concept of citizen redress as a ‘complex one’ which starts with an error in
the delivery of a public service to the service ‘user’. A number of differing
redress mechanisms exist in Northern Ireland to remedy the mistakes made by
public service providers, these are:

+ Internal Complaints Procedures
+ Tribunals

+ Ombudsmen

+ Judicial Review

This is an initial scoping study presenting some evidence of the user journey
through each of these avenues. An effective redress mechanism must provide
‘correction of the factors that led to the initial mistake’; a ‘reform’ or change in the
process that caused the initial error and a clear apology for the error as evidence
of learning from the mistakes?. Research on each redress mechanism focused on
the user journey. Where sufficient information was available the redress
mechanism was tested for effectiveness. While the user has a joined up view of
redress in that they seek a remedy for the ‘injustice’ they have experienced, they
rarely understand the dichotomy? between complaints and appeals. The research
on complaints at section 3 of this Report highlights the need for greater clarity for
the user of internal complaints procedures. Section 4 highlights some gaps in the
information provided to tribunal users at the end of their journey. The overlap
between the courts, tribunals and Ombudsman is outlined in section 5 of this
Report. The research outlined in section 6 discloses an information gap on judicial
review in Northern Ireland. Each of these redress mechanisms have differing
procedural rules, jurisdictional boundaries and time limits providing the user with
varying remedies. This complex landscape can be difficult for the user to navigate.

This Report is published at a significant time for the system of administrative
justice in Northern Ireland. The Minister of Justice has launched a consultation
on ‘The Future Administration and Structure of Tribunals in Northern Ireland’.*
The Committee of the First and deputy First Minister is developing legislation to
reform the role and remit of the Northern Ireland Ombudsman and the Welfare
Reform legislation will bring fundamental changes to the system of social
security which will impact on the lives of many people in Northern Ireland. The
research into the workings of the administrative system was undertaken by staff
of the Northern Ireland Ombudsman'’s office (the authors).

1 Patrick Dunleavy, Simon Bastow, Jane Tinkler, Sofia Goldchluk & Ed Towers, ‘Joining up Citizen Redress in UK Central Government’, (2010)
In Michael Adler, Administrative Justice in Context, (Hart UK 2010) p. 421

2 Ibid at p. 421

3 Dunleavy et al delineate the two mechanisms- a complaint focuses on a defect in the process and an appeal is seen as a request for a
substantive decision to be ‘looked at again’, Ibid at pp. 424 -425

4 Launched by David Ford MLA (25 January 2013) and available at <www.dojni.gov.uk>


http://www.dojni.gov.uk
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Project methodology

1.2 The research mapped the administrative justice landscape in Northern Ireland
from a user perspective. Administrative justice is both the initial decision making
and the redress mechanisms available for appeals or grievances arising out of that
initial decision-making. When disputes between an individual and the state arise
there are both internal and external redress mechanisms available. These comprise
internal complaints handling mechanisms and externally, appeals to tribunals,
complaints to ombudsmen and as a last resort the judicial review court. In
addressing a single dispute, the user may bring his complaint to more than one part
of the administrative justice system. For instance, if an application for planning
approval is rejected, the applicant has the right to appeal to the Planning Appeals
Commission. However, objectors to planning approvals are excluded from this
recourse. If the planning objector is dissatisfied with a planning decision, he/she has
the option to pursue a number of different forms of redress but only after
complaining to the Planning Service first. The nature and scope of these avenues
differ and provide different redress: if the objector initiates judicial review
proceedings in the High Court, the Court will look at the legality of the decision.
Whereas, if the planning objector submits a complaint to the Northern Ireland
Ombudsman, the Ombudsman will investigate any failures in administrative
functions. Each part of the system has differing jurisdiction rules and remedy and
these differences can be confusing and complex for the user.

1.3 To inform the authors’ project a desktop examination of the literature and
research relating to administrative justice and administrative justice systems
across the United Kingdom was undertaken. The literature review provided
working definitions for administrative justice, an administrative justice system
and an approach to mapping that system. The approach taken by the Law
Commission for England and Wales in their consultation paper on Public Law
Remedies® was adopted. The Law Commission’s report outlined the four pillars
of administrative justice® and Kenneth Parker QC, the Law Commissioner leading
this project, identified these’, as:

5 Law Commission, Administrative Redress: Public Bodies and the Citizen (Law Commission Consultation Paper No 187, 2008) para. 2.3
6 Ibid para. 3.1-3.5
7 Address to the British and Irish Ombudsman’s Association at Warwick University 2009




Four Pillars of Administrative Justice

For example: For example: For example: For example:

Internal complaint | Tribunals, public Parliamentary Judicial Review,

mechanisms, inquiries and Health negligence, breach

mediation Service of statutory duty,
Ombudsman, misfeasance in
Local Government | public office
Ombudsmen

The research focused on internal complaints mechanisms, tribunals, ombudsmen
and the judicial review court. The user journey to access justice through these
internal and external redress mechanisms is dependent on adequate
information, signposting and joined up working between each of the ‘pillars’.
The recommendations address some of the gaps in information, signposting and
oversight, further research is also needed.

1.4 An administrative justice system has three key aims as defined by Professor
Tom Mullen as follows:

+ Getting it Right First Time;
+ Effective Redress;
+ Learning from Mistakes®.

1.5 Given the devolution context for the administrative justice system in
Northern Ireland, it was concluded that the Scottish approach to considering the
system of administrative justice had particular relevance. Mullen’s approach and
the report of the Administrative Justice Steering Group (AJSG) to the Scottish
Government was a key reference point®. In this Report, aspects of the Scottish
administrative justice system were examined and the arguments made for a
‘user’ focused system. This focus underpins the principle of ‘right first time'. A
key aim of the getting it right first time approach is to improve decision making
within the public body at the start of the user journey. Further, when the user is
dissatisfied with a decision, the body should have an internal redress mechanism
aimed at putting things right. This pointed to the need for research on internal
complaints mechanisms of public bodies in Northern Ireland.

8 Administrative Justice in Scotland — The Way Forward — The Final Report of the Administrative Justice Steering Group (Consumer Focus
Scotland 2009) paras. 5.1-5.9

9 Administrative Justice in Scotland — The Way Forward — The Final Report of the Administrative Justice Steering Group (Consumer Focus
Scotland 2009)
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Internal complaints/review/appeal mechanisms

1.6 The research examined the internal complaints/review/appeal arrangements
for resolution of disputes by the user of public services in Northern Ireland. This
research was undertaken from March to September 2011 using a survey
questionnaire and a follow up survey conducted February to March 2013. The
follow up survey was conducted in order to provide an updated analysis for the
purpose of this Report. A list of all public bodies (devolved and non-devolved)
that make decisions affecting individuals in Northern Ireland was collated
(Appendix 1). A survey questionnaire (Appendix 2) was drafted, comprised of
mainly closed ended responses. Its purpose was to analyse the
complaints/review arrangements for resolution of grievances/disputes within the
respondent public bodies. An additional element of the research was the
qualitative analysis of the complaints procedures of the respondent bodies.
These complaints procedures were thematically analysed using a specially
designed pro forma (Appendix 3) which assessed the content of the procedures
against the following:

accessibility;

clarity;

independence; and

outcomes (remedy for the user)

Unstructured telephone interviews with relevant staff provided further
clarification of these issues. The follow up survey identified that in the main the
complaints procedures and redress mechanisms had not changed. Section 3 of
this Report sets out the research outcomes and conclusions.

The authors welcome the initiative undertaken by the Inter-departmental
Steering Group on Complaints to standardise complaints procedures across all
public bodies in Northern Ireland and to develop a single NI Direct online portal
for citizens to complain about public services.

Research on tribunals

1.7 Section 4 of the Report explores the gaps and overlaps in redress,
administration and signposting which interact with the tribunal sector and a
range of other government organisations and departments. Consideration is
given as to how these gaps and overlaps impact upon the user who seeks to
challenge the administrative decisions of public bodies in Northern Ireland.




The Role of the Ombudsman in the administrative justice
system

1.8 Ombudsmen and their role in administrative justice is explored at section 5
of this Report. The research focused on the Northern Ireland Ombudsman'’s
jurisdiction in investigating complaints of ‘maladministration’, identifying
overlaps with the role of tribunals, other ombudsmen and the courts. These
‘overlaps’ are confusing for the user and a barrier to remedy.

Research on judicial review in Northern Ireland

1.9 Academic research has traditionally focused on the administrative law
grounds and remedies for judicial review. The authors analysed the available
data on the user’s experience of judicial review during the period 2009-2012,
establishing success rates and remedies. An information gap was identified and
the need for additional data on the workings on this court for the users so as to
better inform his/her choice of redress mechanism is highlighted in section 6 of
this Report.

Conclusions and recommendations

1.10 Section 7 outlines recommendations to help address the identified gaps
and overlaps with the aim of improving redress for the user who seeks to
challenge the administrative decisions of public bodies in Northern Ireland.
These recommendations are those of the authors, who recognise that many of
the recommendations are cross cutting and impact on redress mechanisms that
are sponsored or supported by more than one Northern Ireland Department. In
the current economic climate, work on the costs of accepting any or all of the
recommendations will be necessary.

The authors’ project was a scoping study undertaken by staff from the Northern
Ireland Ombudsman'’s office and resources were limited. There is a need for
additional research on this subject and in presenting this Report the authors
seek to strongly recommend further interest in administrative justice in this
jurisdiction.
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2. Mapping the Administrative Justice
System in Northern Ireland

Defining administrative justice

2.1 Definitions of both administrative justice and an administrative justice
system were considered following a comprehensive literature review.
Administrative justice covers ‘the administrative decisions by public authorities
that affect individual citizens and the mechanisms available for the provision of
redress.””® Mullen also describes it in these terms:

«‘Initial decision making by public bodies affecting individuals’rights and
interests including the substantive rules under which decisions are made and the
procedures followed in making decisions;

systems for resolving disputes relating to such decisions and for considering
individuals’ grievances.”"

The literature review provided definitions of what administrative justice is and
what it is not. In his introduction to Administrative Justice in Context,'? Adler
distinguishes this area from ‘civil justice’ whose aim is to secure the ‘peaceful
settlement’ of disputes between the individual as to ‘their respective legal rights’
as well as remedies for the individual who has suffered as a result of a breach of
statutory duty; and ‘criminal justice’ which is focused on the punishment and
rehabilitation of offenders and protection of the innocent. In practical terms the
Scottish Public Services Ombudsman (SPSO) has described administrative
justice as a ‘public service'®.

2.2 Administrative law is confined to considering the legality, procedural
fairness and irrationality ' of the decisions and actions of public bodies in the
exercise of their public law function. Administrative justice is broader, including
issues of legality, procedural fairness and good administration; learning from
mistakes with the aim of improving decision making. In Northern Ireland
administrative decisions are those made by officials in devolved and non-
devolved public bodies. These include decisions of devolved and UK-wide
Government departments, statutory agencies and arms length bodies; decisions
made by local councils, housing authorities, Education and Health Boards as well
as Health and Social Care Trusts. The research examined the internal and
external redress mechanisms for these decisions but did not include the actual
decisions and rules and procedures of these decision making bodies. By focusing
on data on the user experience of redress, the research provides some insight
into the quality of decision making.

10 Nuffield Foundation (2008), Administrative Justice: Choice of Redress Mechanisms, Briefing No. 3 (London Nuffield Foundation)

11 Administrative Justice in Scotland — The Way Forward — The Final Report of the Administrative Justice Steering Group (Consumer Focus
Scotland 2009) para. 2.1

12 Michael Adler, Administrative Justice in Context, (Hart Publishing Oxford UK 2010)

13 Designing and Implementing a Fit for Purpose Complaints Handling System MacKay Hannah and Scottish Public Services Ombudsman
Conference Edinburgh 31 January 2011

14 Council of Civil Service Unions and Others v Minister for the Civil Service [1985] AC 374




Defining an administrative justice system

2.3 A statutory definition of an ‘administrative justice system’is to be found in
the Tribunal Courts and Enforcement Act 2007 as follows:

‘The administrative justice system means the overall system by which decisions
of an administrative or executive nature are made in relation to particular
persons, including:

(a) the procedures for making such decisions;

(b) the law under which such decisions are made; and

(c) the systems for resolving disputes and airing grievances in relation to such
decisions.’

Buck, Kirkham and Thompson provide a useful summary of a ‘working definition’
of an administrative justice system in ‘The Ombudsman Enterprise and
Administrative Justice”.

‘We can now summarise our working definition of the administrative justice
system as inclusive of the following:

1. allinitial decision-making by public bodies impacting on citizens — this will
include the relevant statutory regimes and the procedures used to make
such decisions (‘getting it right’);

2. allredress mechanisms available in relation to the initial decision-making
(‘putting it right’);

3. the network of governance and accountability relationships surrounding the
public bodies tasked with decision-making impacting upon citizens and
those tasked with providing remedies ('setting it right’)."'®

2.4 Dunleavy et al identified the complexity of the administrative justice
system when it comes to citizen redress, ‘there are multiple types and channels of
redress, each of which is run by a different body or section, according to different
rules and definitions and using different procedures’."” This can be confusing for
the user who simply seeks remedy or redress but is required to navigate differing
rules, time limits and procedural hurdles. The need for support for appellants in
tribunals was highlighted in research undertaken by Grainne McKeever'8; and
tribunal structures was the focus of a report by Brian Thompson.™ The present
research on administrative justice in Northern Ireland covers internal complaints
mechanisms, ombudsmen, the judicial review court and tribunals. These redress

15 Tribunal Courts and Enforcement Act 2007, Para. 13(4) Sch 7

16 Trevor Buck, Richard Kirkham and Brian Thompson, The Ombudsman Enterprise and Administrative justice, (Ashgate 2011) p.57

17 Patrick Dunleavy, Simon Bastow, Jane Tinkler, Sofia Goldchluk & Ed Towers, ‘Joining up Citizen Redress in UK Central Government’,
(2010) In Michael Adler, Administrative Justice in Context, (Hart UK 2010) p. 422

18 Gréinne McKeever, Supporting Tribunal Users: Access to pre-hearing information, advice and support in Northern Ireland, November
2011, Law Centre (NI)

19 Brian Thompson, Structural Tribunal Reform in Northern Ireland: Proposals, October 2011, Law Centre (NI)
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mechanisms have overlapping jurisdictions which present a further hurdle to the
user seeking remedy for an administrative ‘mistake’. This is illustrated by the
example of a claimant who currently seeks access to a social fund payment.
Table 2.1 below outlines the overlapping jurisdictions and the complexity of the
rules and jurisdiction in each ‘forum’.

Table 2.1

Redress

Jurisdiction

Time Limits

Potential

Mechanism

Department of
Social Development
(DSD) internal review
of decision

Social Fund
Commissioner

Northern Ireland
Ombudsman

Judicial Review
Social Fund
Commissioner
(Northern Ireland)

Internal review? on
merits of DSD
decision

External review on
merits of internal
review by DSD

Investigates if DSD
decision was
attended by
maladministration
(requires MLA
sponsorship)

Review of decision
(not an appellate
jurisdiction)

28 days from date
of decision

28 days from date
of DSD internal
review

Complaint made to
MLA no later than
12 months from
date of knowledge

Application to be
brought promptly
and in any event
within three months
of the date of
decision

Remedy

Grant or refusal of
application

Grant or refusal of
application

Apology, financial
redress?', systemic
change, review of
decision making
process, remedial
action

certiorari;
declaration;
mandamus;
prohibition;
damages

As the table highlights, a claimant for a social fund payment, if dissatisfied with
the original decision refusing his claim, has several overlapping jurisdictions to
navigate with differing rules, time limits and remedies. The remaining sections
of this Report highlight the research on gaps and overlaps in the system of
administrative justice in Northern Ireland. This research provides a snapshot of a
complex and potentially confusing system from a user perspective.

20 Social Fund (Application for Review) Regulations (NI) 1988 No. 20 - Regulation 2 sets down the timescales discretionary social fund
customers are required to meet in order to request both an internal RO review and an independent review by a Social Fund Inspector.
These are 28 days in both instances, with extensions by exception.

271 The ‘Northern Ireland Ombudsman’ is a popular title for two statutory offices, the Assembly Ombudsman for Northern Ireland and the
Northern Ireland Commissioner for Complaints. The potential remedy of financial redress does not apply to complaints falling within the
jurisdiction of the Commissioner for Complaints from 28 January 2014 following the judgment in JR55 v Northern Ireland Commissioner
for Complaints [2014] NICA 11.




3. A Survey of Bodies'
Complaints Mechanisms

The survey

3.1 Most public bodies in Northern Ireland have an internal complaints procedure
that allow their ‘customers’ to complain about failures of service and to challenge
administrative decisions that affect them. Where bodies such as the DSD or the
Northern Ireland Housing Executive (NIHE) make decisions about the award of a
benefit, there is a right to seek a ‘review’ of that decision and a further avenue of
appeal exists to an external tribunal (the Appeals Tribunal). Where the individual
remains dissatisfied with the outcome of an appeal to that tribunal he/she may
apply for leave to appeal on a point of law to the Office of the Social Security and
Child Support Commissioners (OSSC) and if refused, may seek to judicially review
the OSSC determination. If leave is granted, any full decisions on a point of law
can be challenged further to the Court of Appeal in Northern Ireland. This range of
channels for redress is complex and confusing for the user.

The beginning of a user redress journey is often the internal complaint
mechanism of the body and thereafter there are external mechanisms for review
or appeal. To examine the user journey, a survey and analysis of the complaints
handling procedures of bodies in Northern Ireland was undertaken between
March and September 2011 and the survey data was updated between February
and March 2013.

This survey covered both devolved and non-devolved bodies and examined the
internal complaints mechanisms, and the nature of methods of external review
or appeal from the perspective of the body’s internal procedures. The outcomes
for the user whose complaint is successful at this first stage highlighted a range
of available remedies including apology and financial redress. Finally, the
evidence highlighted some gaps in relation to the internal complaints
procedures of respondents. In this section recommendations to address these
issues are outlined for further consideration.

Range of respondents

3.2 The total number of public bodies surveyed was 228. One hundred and fifty
two responses were received giving a response rate of 67%. In order to identify
the potential pool of respondents, a list of bodies within the jurisdiction of the
Northern Ireland Ombudsman was obtained so as to ensure the most accurate
coverage of all bodies making decisions which affect individuals living in
Northern Ireland. The need to survey non-devolved bodies which are subject to
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the jurisdiction of the Parliamentary and Health Service Ombudsman (PHSO)
was identified. Therefore the survey extended to certain UK wide tribunals and
bodies which make decisions about non devolved matters affecting individuals in
Northern Ireland. A list of the bodies surveyed can be found at Appendix 1.
The overall response rate (67%, n=152%) was encouraging and allowed for
further qualitative analysis.

Research methodology

3.3 A survey questionnaire (Appendix 2) was designed based on an analysis of
the themes emerging from the literature and relevant research into the
administrative justice landscape within the United Kingdom. The survey
questionnaire included a number of closed questions which aimed to capture
the following data:

+ whether the public body had an internal complaints procedure in place;

+ whether an appeals procedure was in place;

- if the body’s decisions under their complaint/appeal mechanisms were
subject to external review, and

- if so what these external review mechanisms were.

Statistical data from the bodies surveyed on the number of complaints/appeals and
external reviews were also sought as a means of establishing the frequency with
which citizens were invoking internal mechanisms and their outcomes. Data was
also sought on those users who remained dissatisfied and who progressed their
dispute to the next stage in order to obtain appropriate redress. Where external
review mechanisms were available, and these had been utilised by individuals
dissatisfied with the public body’s decision making, the number of upheld/not
upheld cases was sought in an attempt to establish whether public bodies’ internal
complaints mechanisms were sufficient to ensure ‘administrative justice’ was
delivered. The survey aimed to identify the primary reasons for complaints, appeals
and reviews being requested by the user. Finally, the survey questionnaire asked
respondents to identify the types of outcomes resulting from complaints, appeals,
and external reviews with a view to ranking in order of frequency.

3.4 As part of the survey, bodies with complaints procedures, appeal and review
mechanisms in place were asked to forward a copy of these for analysis. A
thematic analysis of procedures was undertaken using a bespoke complaint
procedure pro forma (Appendix 3) which assessed the content of the
complaints/review procedures against a number of broad criteria as follows:

22 It should be noted that some of the organisations issued with a survey as part of the authors’ project either no longer exist or have
been subsumed into another organisation.
23'n’is an abbreviation for number.




+ accessibility;

« clarity;

+ independence; and

+ outcomes (remedy for the user).

These criteria were identified following a review of the literature which identified
them as appropriate tests of the robustness of a complaints procedure.

3.5 The total number of survey respondents was 152 and, of these, 120 responses
were ‘'viable’ for analysis. The attrition of 32 responses was due to the fact that
the body surveyed was not public facing, and, therefore, fell outside the scope of
the authors’ project. Some respondents were identified as having statutory
provision for an appeal of their decision on determination. For instance, an
individual who is dissatisfied with the outcome of an application for a decision
from the Information Commissioner under section 50 of the Freedom of
Information Act 2000 regarding a request for information covered by that act may
appeal that decision to the First-tier Tribunal (Information Rights). In addition, the
Information Commissioner has a service standards complaints mechanism which
does not examine the merits of an Information Commissioner decision.

3.6 In the education sector, it was identified that a number of different appeal
mechanisms exist in relation to a variety of decisions made by academic
institutions. The nature of the complaint determines the process followed in the
event of ‘user’ dissatisfaction. For schools, the decision of a school may be the
subject of a complaint to the Board of Governors. There is currently no external
review mechanism for these decisions. Where the issue is one of school
admissions, there is a specialist tribunal as well as tribunals for expulsion, special
educational needs, curriculum complaints and admission on the basis of
exceptional circumstances. In the further and higher education sector the
survey identified ‘internal’ appeal mechanisms dealing with a range of grievances
on the part of students including examination decisions and procedural matters.
In Northern Ireland there is currently no external review mechanism available to
students to challenge administrative decisions in the further and higher
education sector other than the possibility of a judicial review of the Board of
Visitors decision.?* This contrasts with the position in England and Wales where
the Office of the Independent Adjudicator investigates complaints of
maladministration, although this does not include the merits of an academic
award. In Scotland, complaints of maladministration in this sector are
investigated by the Public Services Ombudsman in this devolved jurisdiction.

24 Re Andrew Croskery's application [2010] NIQB 129
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There are a number of differing appeals and complaints mechanisms in the
higher education sector and they may be overlapping when a student complains.
The survey focused on internal complaints mechanisms and did not examine in
detail those appeal mechanisms relating to academic decisions such as the
merits of a grade or marking decision.*

The 2011 survey results and analysis
Internal Review Mechanisms

3.7 As already indicated, of the 152 respondents, 120 were considered viable for
inclusion in the overall results analysis. Of this number, the majority (111) had
internal complaints procedures in place and these were also analysed. A second
internal stage of review of the complaint was available to the user in the
majority of respondent bodies (99) and these review procedures were also
analysed. The detailed data from the results of the survey and analysis of the
complaints procedures is set out at Appendix 4 and all tables referred to below
are contained in that appendix.

External Review/Appeal Mechanisms

3.8 An external form of review or appeal from the internal complaints
procedure was available to the user for most respondents (111). The data on the
external review/appeal mechanisms of respondent bodies was collated in order
to trace the user journey (see Appendix 4 - table 3.1). The emerging picture is
one of complexity with overlapping arrangements depending on the nature of
the complaint and also some sectoral specific arrangements. For instance, where
the complaint relates to unfairness or discrimination in housing allocation, there
are three potential external review mechanisms: judicial review, the Northern
Ireland Ombudsman or the Equality Commission. Complaints about information
such as delay in responding to a request can be investigated by the Information
Commissioner or the Northern Ireland Ombudsman. Employment issues can be
brought to a tribunal, the Equality Commission, the Labour Relations Agency or
the Northern Ireland Ombudsman. For university students the Board of Visitors
is a specific form of external review mechanism and in the case of the Reserve
Forces Reinstatement Committee an Umpire or Deputy Umpire exists as the
external review mechanism. This overlap and complexity can make the user
journey more difficult.

25 Higher education institutions in Northern Ireland are also subject to the National Student Survey which collects information from mainly
final year undergraduate students regarding the quality of their courses. The survey helps prospective students when deciding where to study
and the results are also used to help higher education institutions to address any problem areas and make improvements.




3.9 The volume of complaints received by respondents within a reporting year
ranged from 0-4327. The modal?number of complaints received was 0 (n=17)
and thereafter was 2 (n=6) and 1 (n=6). The volumes of appeals ranged from O-
14829.%" It should be noted that 14829 was an outlier® as was the next figure of
12907 and the range may be more accurately reflected as 0-356.

Outcomes for the User — Internal and External Redress Mechanisms

3.10 In 27% of the responses received, complaints were upheld as a result of
review under the internal complaints procedure, 51% were upheld at appeal and
5% were upheld as a result of an appeal or review by other external avenues.
The information on number of complaints/appeals progressing to external
review is set out at Appendix 4 - table 3.2. The analysis identified that in terms
of external review, the category of other (range O- 594) was the highest
category. Under half of respondents (n = 58) held statistics on the number of
complaints that were upheld by the external review mechanism. It is important
to note that the number of cases progressing to the Northern Ireland
Ombudsman, judicial review, tribunals and the courts was very small.

Service Complaints

3.11 Respondents were also asked to provide statistics relating to their internal
service standards complaints procedures. These were supplied by 64 respondents.
Of these, the range of complaints received and dealt with was (0-199).

User Redress

3.12 Whilst the number of complaints upheld or not upheld is an important
indicator of the quality of decision making, the focus of the survey was on
outcomes for the user in those complaints that had a successful result (upheld
or partially upheld). Respondents were asked for and provided data on the types
of outcomes arising from internal complaints (Appendix 4 - table 3.3). The most
frequent form of redress was an apology followed by service improvement and a
change in practice.

Why did things go wrong?

3.13 Respondents were asked to provide reasons for complaints in the first
instance. Only 62 responses were deemed viable for inclusion in the research
data and the analysis of these responses are recorded at Appendix 4 - table 3.4.

26 Modal - relating to or constituting the most frequent value in a distribution.

27 DSD Charity Commission

28 Outlier — represents an extreme result. Inclusion of an outlier can significantly distort the remainder of results.
29 Northern Ireland Legal Services Commission
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The most frequent reason for the user to complain was a failure of service
delivery and inadequate standards of service (34%). Delay, poor communication
and failure to follow procedures was also a reason for the complaint in 32% of
respondents. However 25% of respondents recorded poor information handling
as a reason for the complaint and 10% recorded poor record keeping. In
conclusion, there is an emerging theme of failures in information management
of respondents being a significant cause of complaint. It is important to note the
small sample size when considering these results.

Improvements arising from complaints

3.14 Respondent bodies were asked to indicate any changes introduced to
improve performance that had resulted within an organisation in response to a
complaint or external review. The results set out at Appendix 4 - table 3.5 are based
on 91 responses deemed viable for inclusion in analysis. The range of
improvements arising from complaints are ranked in order of frequency, the most
frequent being a review of policy, procedure or service followed by staff training and
thirdly, changes to communication with users. Complaint monitoring is the fourth
most frequent service improvement and this is followed by an improvement in
information available to users. The results of the survey are encouraging and
demonstrate a willingness on the part of the respondents to learn from the initial
error and to seek to use the learning to improve the service to the user.

Thematic Analysis of Complaints Procedures

3.15 An analysis of the complaints procedures provided by the respondents
using the pro-forma was undertaken using the criteria outlined at paragraph 3.4
above. The results set out in Figure 3.1 at Appendix 4 are based on 120
responses. A number of responses were not included due to a number of
factors®. The following themes emerge from the analysis:

Accessibility

3.16 The survey data highlighted some good and some poor practices when
examined from the user perspective. Only 33% of respondents had a dedicated
complaints officer or complaints department. However where a dedicated
complaints officer could not be identified, it was not clear who the complainant
could contact with any queries. For example, a complaints procedure may
indicate that the manager of the relevant division will handle stage one of a
complaint; a director will manage stage two and the chief executive will deal

30 See Figure 3.2 in Appendix 4




with stage three should the complaint progress to this point. In these cases,
many complaints procedures lacked a clear indication as to whether or not the
complainant could contact these individuals if he/she had any queries or if such
queries should be directed to a different member of staff.

3.17 An identifiable trend in the respondents’ complaints procedures analysed
was the acceptance of a complaint in any form at the ‘informal’ stage of the
process. Many respondents aim to resolve complaints as early as possible and are
willing to accept complaints orally as well as in writing at this stage. Where a
complainant remains dissatisfied following the first attempt to put things right,
many respondents will seek to have the complaint made in writing. Overall the
bodies surveyed demonstrated flexibility in the acceptance of oral complaints
which is noteworthy. However, it is disappointing to note that 59% of
respondents did not provide their complaints procedure in alternative formats
such as large print. This statistic is of concern given that most of the respondents
are subject to equality legislation aimed at promoting accessibility for all users.

Clarity

3.18 Disappointingly, under half (48%) of respondents surveyed had clearly
stated in their complaints procedures who may bring a complaint. In some
instances where the respondents did not define a complaint, the purpose of the
complaints procedure was stated in general terms (for example ‘'you may complain
about the service you have received’). In other instances no statement of purpose
was provided. This lack of clarity makes it difficult for the user to know when and
what to complaint about when using the internal complaints mechanism.

Independence

3.19 It was unclear in many instances whether or not respondents offered the
user the opportunity of a ‘review’ or an ‘appeal’. Difficulties with the dichotomy
between these two redress mechanisms was highlighted by Dunleavy et al*'. In
the survey responses, the term ‘review’ was used by many respondents but it was
unclear whether this was conducted by an independent party or whether the
review would be undertaken by a person not previously involved in the original
decision or complaint. The independence of the reviewer is vital in ensuring the
confidence of the user in the process. The use of the word ‘appeal’ proved to be
more effective in distinguishing between earlier stages of the complaints process
and a fresh consideration of the merits. There was little evidence on the part of
the respondents as to the difference between an internal review and an appeal.

31 Patrick Dunleavy, Simon Bastow, Jane Tinkler, Sofia Goldchluck & Ed Towers, Joining up Citizen Redress in UK Central Government, (2010)
In Michael Adler, Administrative Justice in Context (Hart Publishing Oxford UK 2010) at para. 1.1



Administrative Justice

Where a review or appeal was available to the user, it proved difficult to
determine if this was an automatic right or at the discretion of the respondent.

Outcomes

3.20 Where the complainant was unsuccessful in his complaint it is
encouraging to note that 88% of respondents acknowledged further rights of
redress. In only a small number of responses it was unclear if a further right of
redress existed to the complainant outside of the organisation’s internal
complaints process.

Where the complainant was successful in bringing his complaint there were a
range of remedies provided by respondents, these are outlined at Appendix 4 -
table 3.3. As noted earlier the most frequent form of remedy was an apology
followed by service improvement and a change in practice. This range of remedy
is noteworthy and the focus on apology and learning from mistakes was evident
from the survey data, demonstrating the effectiveness of the respondents’
internal complaints procedures.

Data Protection and Confidentiality

3.271 The majority of respondent internal complaints procedures (60%) did not
deal with data protection and confidentiality issues. In accordance with the
Information Commissioner’s recommended good practice, information issues
were dealt with by way of a separate mechanism.

Review of Complaint Investigations

3.22 This part of the survey provided inconclusive results as the majority of
responses in relation to this question were marked as ‘not clear’. No conclusions
can be reached on this issue from the survey data as it may be that these public
bodies do carry out a regular assessment of their complaints handling processes but
do not state this on their complaints literature. Therefore the ‘not clear’ statistics
noted in Appendix 4 - figure 3.1 (Q15) must be viewed as inconclusive in relation to
this issue.

Conclusions — 2011 Survey

3.23 The 2011 research did identify good practice as well as some gaps and
omissions. Reassuringly from a user perspective, the survey identified that the
majority of respondents have an internal complaints procedure. In 97% of




respondent bodies, an explanatory leaflet was provided to complainants. The
majority of respondent bodies had target timescales for acknowledging a
complaint. Most have (71%) have a single point of contact for each stage of the
complaints procedure. Further, 80% of respondents commit to keeping the
complainant informed although only 13% did so regularly. The majority (88%) of
respondents did provide details to the complainant of further rights of redress.
There were some gaps identified in relation to clarity about the definition of a
complaint, a review and appeal. Also it was unclear in some instances as to who
may bring a complaint. On the issue of accessibility, while most respondents
(68%) do not require a complaint to be made in writing, the majority do not
provide their complaints procedures in alternative formats such as large print.

Updated survey - February to March 2013

3.24 In February 2013, the survey data was updated. The 120 respondents to
the original survey were asked if there had been any change since 2011 to their
complaints handling, review or appeal mechanisms which would render their
response to the 2011 questionnaire to be outdated. Of the 112 responses to
this follow up, 73% indicated no change had occurred. The response figures are
illustrated in the table below.

Update — February 2013

Total Number  Total Number  Total Number  Total Number
of Organisations of Responses of Responses of Responses

Surveyed Received Indicating Indicating No
Change Change Other

120 112 27 82 3

3.25 As the table shows, the majority of the respondents have maintained their
internal complaints, review and appeal mechanisms in the 2011 format. Where
changes occurred these ranged from minor alterations to a major review by the
respondents. Minor changes included:

making the complaints procedure more widely available by placing it on the
body’s website;

providing an online feedback page for customers;

defining a complaint more clearly;
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+ signposting complainants to the Northern Ireland Ombudsman as an external
avenue of redress;

+ procedural changes to bring the body’s procedure in line with departmental
guidance;

« clarification of the nature of complaints covered by the internal procedure;

+ the provision of an explanation as to how different types of complaint are
handled;

+ areview of internal complaints processes to bring the procedure in line with
departmental guidance with a view to strengthening internal procedures; and

+ the establishment of a discrete procedure to deal with anonymous
complaints.

3.26 A number of bodies indicated more substantial changes which included
making their complaints procedure more accessible, clearer and more user
focused, these included:

+ the provision of dedicated staff to deal specifically with customer
correspondence and queries;

+ the provision of a new customer relations management system;

+ the re-branding and re-launching of the electronic complaints handling
system affording enhanced monitoring arrangements to ensure improvement
and avoid recurrence of the complaint;

+ the development of new policies to deal with the range of different
complaints received including procedures regarding vexatious complainants;

+ the introduction of new procedures to take account of legislative change; and

+ the development of an inter departmental complaints procedure.

The 2013 update showed an encouraging indication of increased user focus on
the part of respondents, driven in some instances by legislative, structural or
technological change.

Conclusions

3.27 The 2011 survey and 2013 update evidence both good and poor practice on
the part of respondents. Issues relating to accessibility, clarity, independence and
outcome are highlighted. Completion of internal complaint mechanisms is a key
part of the user journey in an administrative justice system. The user may be
required often to exhaust this tier before moving to another part of the system.
Complaint volumes were high compared with other parts of the administrative




justice system. The test for an effective redress mechanism?? depends on the
extent to which that mechanism provides for correction of the factors that led to
the initial mistake, a change of process and a clear apology. Respondents identified
an apology as the most frequent form of redress outcome, followed by service
improvement and a change in practice and this is clear evidence of effectiveness.

Benchmarking with other jurisdictions

3.28 The user of public services in Northern Ireland is entitled to expect a
consistent approach when he/she brings his/her complaint to the service
provider. The research shows some evidence of the absence of a consistent
approach to complaints handling. By way of benchmarking the experiences of
the Northern Ireland user, the authors examined models of oversight of good
practice in complaints handling in other jurisdictions. The PHSO in England has
developed three sets of interlinking principles to set good practice for public
bodies. These are: The Principles of Good Administration, the Principles of Good
Complaint Handling and the Principles for Remedy?3. These complaint handling
principles were adopted by the Northern Ireland Ombudsman as representing
good practice in complaints handling and in 2009 he (the Northern Ireland
Ombudsman) published ‘Rights, Responsibilities and Redress — A Guide to
Effective Complaint Handling'. Since that date his staff have provided
presentations on good complaints handling practice to a wide range of bodies in
his jurisdiction.

3.29 Of particular relevance in the devolved context are the developments in
complaints handling oversight in Wales and Scotland. In Scotland a different
model of complaints oversight exists as the Scottish Public Services
Ombudsman (SPSO) has an additional role as the Complaints Standards
Authority** with the responsibility for developing standardised complaints
handling procedures for all Scottich public bodies in jurisdiction. As part of that
role, the Scottish Ombudsman consulted on and produced a Statement of
Complaints Handling Principles which was approved by the Scottish Parliament.
Model complaints handling procedures (CHPs) have since been developed with
and for each public service sector. All public bodies have a statutory duty to
comply with these procedures which are now in place across most of the public
sector. In practice this means, amongst other things, there is now a standardised
process and timescale. All public bodies will be publishing consistent detailed

32 Ibid at para. 1.1
33 Available at <www.ombudsman.org.uk>
34 Public Services Reform (Scotland) Act 2010.s 119
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information on complaints, allowing greater transparency, learning and scrutiny
of complaints handling performance. A copy of these procedures and associated
documents can be found on the SPSO website.®

3.30 InWales, the Public Service Ombudsman (PSOW) introduced the
Complaints Wales Signposting Service. This web and telephone based service set
up in 2011, assists people in Wales who wish to complain about public services,
to make the complaint to the right body and also provides details of help and
support by the way of Citizens Advice or advocacy groups. This includes
complaints about non-devolved service providers such as Her Majesty’s Revenue
and Customs (HMRC). The service is free of charge and is financed from the
PSOW's overall funding, which is received through the National Assembly for
Wales (that is from the Welsh block grant).

Recommendations

3.31 The authors acknowledge the limitation of the survey data and more in
depth research is needed on internal complaints mechanisms and complaints
handling in Northern Ireland, before arriving at a firm conclusion. Complaints of
maladministration about non-devolved bodies are investigated by PHSO and,
mainly due to the small numbers of complaints about these bodies, insufficient
data was available to reach any conclusions.

3.32 Further, where the outcome was unfavourable to the complainant there
was no available information linking the outcome of an internal complaint to a
subsequent appeal to a tribunal, ombudsman investigation or judicial review
application and, on whether having received an unfavourable outcome, a
dissatisfied user would then pursue the matter further to a tribunal, ombudsman
or court. The authors consider that there is merit in further research on this
subject so as to highlight the extent of user traffic between each part of the
administrative justice system.

3.33 There is currently no requirement on public bodies in Northern Ireland to
report annually as part of their annual report on numbers and outcomes of
complaints as well as those which are pursued to the next stage (ombudsmen,
tribunal or court). Openness and transparency on this issue would enable proper
scrutiny of the complaints handling performance of public bodies. Consideration
should be given to improved reporting on complaints.

35 Available at <www.valuingcomplaints.org.uk>
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3.34 In line with developments in other jurisdictions, consideration should be
given to consulting upon and developing a Statement of Complaint Handling
Principles which in view of their cross cutting nature, should be approved by the
Northern Ireland Assembly. In addition, in line with the work undertaken by the
Scottish Ombudsman, thought should be given to the development of a Model
Complaints Handling Procedure by the Northern Ireland Ombudsman following
consultation with stakeholders in each sector. Failure to follow the model
procedure could give rise to a finding in itself of ‘maladministration’. These
developments would help ensure greater consistency for the user when bringing
a complaint.

3.35 A complaints and redress portal for all citizens to make complaints about
public services in Northern Ireland (whether provided by devolved or non-
devolved bodies) should also be considered. This will have funding implications.
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4. Research on Tribunals in Northern Ireland

Tribunals in Northern Ireland

4.7 Tribunals provide an external mechanism through which users can challenge
administrative decisions. Tribunals in Northern Ireland hear appeals against
decisions about a wide range of issues including, housing benefit, social security,
employment, mental health as well as special educational needs. They have been
described as ‘a key part of the justice system — they are places where citizens can
g0 to present their grievance and obtain simple, speedy and inexpensive justice’.
In 2011/2012, the Tribunals administered by the DOJ dealt with an average of
16,000 cases as reported in the DOJ’s consultation document issued in January
20133 The DOJ, through the NICTS provides administrative support on behalf of
Her Majesty’s Courts and Tribunals Service (HMCTS) to UK wide tribunals which
also sit in Northern Ireland such those dealing with tax, immigration and
information (see Appendix 5). The DOJ, through the NICTS provides administrative
support for the Appeals Tribunal and the Rent Assessment Panel which are
sponsored by the Department for Social Development. In addition, the Fair
Employment and Industrial Tribunals are administered by the Department for
Employment and Learning (DEL), and a number of other tribunals are sponsored by
the Department of Education (DE) and administered by Education and Library
Boards (ELBs).

4.2 The research concentrated on areas not covered by the DOJ consultation
process highlighting gaps in signposting and redress. Given the broad nature of
the appellate function administered by the Appeals Tribunal, the research
focused on these tribunals identifying user rates, likelihood of success, remedies
for the user and signposting arrangements to the other parts of the
administrative justice system. The DOJ consultation focused on those tribunals
for which it has statutory responsibility. The research therefore extended to
those tribunals supported by the DE and administered by ELBs that hear appeals
from decisions about admissions and expulsions identifying a gap in relation to
redress in respect of decisions relating to suspensions. Finally, some research
relates to these tribunals’ redress mechanisms.

Appeals and oversight arrangements

4.3 There are various appeal routes from tribunals that sit in Northern Ireland.
For instance appeals on decisions relating to social security and child support
can be made on a point of law to the OSSC. However, where the appeal relates
to a decision of a non-devolved tribunal such as the First-tier Tribunal

36 ‘Ford includes tribunal reform in plans to reshape the justice system’ (Advancing Tribunal Reform Conference 23 June 2012) available at
<www.northernireland.gov.uk>

37 Department of Justice, The Future Administration and Structure of Tribunals in Northern Ireland - Consultative Document (2013) Appendix 6,
para. 3.5
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(Information Rights), this is made to the Upper Tribunal. The tribunal system in
Northern Ireland can be complex for the user and advisors to navigate. It should
be noted however the judicial personnel for the Commissioners (OSSC) and
Upper Tribunal are the same and both judicial bodies are administered by the
same office. Oversight arrangements are varied and add to the complexity for
the user. The oversight of the administrative functions of all tribunals sponsored
or administered by Northern Ireland Departments as well as those administered
by ELBs is the responsibility of the Northern Ireland Ombudsman. For non-
devolved tribunals this oversight falls within the jurisdiction of the PHSO. These
differing sponsoring, administrative and oversight arrangements in Northern
Ireland add to the challenges a tribunal user may face when pursuing an appeal
about the administrative process that supported a tribunal decision.

Volumes and trends

4.4 An executive agency of the DO]J, the Northern Ireland Courts and Tribunals
Service (NICTS), provides administrative support to a wide range of tribunals.
The volumes of business highlighted at table 4.1 in Appendix 6 demonstrate year
on year increased user activity in this part of the administrative justice system.
The case figures include those tribunals that the DOJ currently administer under
a service agreement with another Department or HMCTS.

4.5 The NICTS provided additional information on the nature and volume of
business in these tribunals and applications and appeals to the OSSC for the
period 2009-2012 (see table 4.2 at Appendix 6). From the user perspective
there is a useful link to each of the tribunals on the NICTS website. Each
tribunal has its own webpage which provides detail on the nature of the
business. The highest number of cases are undertaken by the Appeals Tribunal.
The Appeals Tribunal deals with appeals from decisions made by the Social
Security Agency, the Child Support Agency and the Northern Ireland Housing
Executive (NIHE). Unsurprisingly given the areas of public services covered by
the Appeals Tribunal jurisdictions, these have been the busiest tribunals during
the period 2009-2012. The Criminal Injuries Compensation Appeals Panel and
the Northern Ireland Traffic Penalty Tribunal are second and third respectively in
terms of business volumes.

4.6 The incidence of appeals received by the Appeals Tribunal increased by 8%
in 2010/11 and by 4% in 2011/12. On average over the period 2009-2012 the
volume of appeals received by the Appeals Tribunal represented 86% of the total
number of appeals across all DOJ administered Tribunals.
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A useful source of information on the volumes and business undertaken by the
Appeals Tribunal is publicly available and contained in the President’s Report to
DSD*. Table 4.3 at Appendix 6 highlights the range of appeals dealt with by the
Appeals Tribunal and the results of a monitoring exercise of the initial decision
making during that period. However the data usefully highlights that in 2009/10
43% of appeals to the Appeals Tribunal related to decisions about Disability Living
Allowance (DLA); 28% of appeals related to decisions on Employment Support
Allowance (ESA) and 16% of appeals related to Incapacity Benefit.

4.7 The data on the success rate of appeals to the tribunals administered by the
Appeals Service has been provided for the purposes of this Report and these
reflect a consistent approach and a clear level of appeal success achieved by
users in the period 2009-2012 (table 4.4 Appendix 6).

Signposting by The Appeals Service

4.8 The research also established that unsuccessful appellants to the Appeals
Tribunal are provided with information on options available. These advice notes
were provided for the purposes of this Report and they clearly signpost the user
to the next stage of appeal. They do not signpost the appellants to the
Northern Ireland Ombudsman. However signposting to the Ombudsman is
evident in the complaints leaflet produced by the Appeals Service and on the
Appeals Service internet site point.*

4.9 An unsuccessful appellant at the Appeals Tribunal is not provided with a
statement of reasons for the decision unless he makes a written request to the
Clerk of the tribunal within one month of the date of notification of the decision
on appeal. The statement of reasons for the decision is required if an appellant
decides to apply for leave to appeal to the OSSC. The appellant has one month
from the date of issue of the Statement of Reasons to make an application in
writing to the OSSC for leave to appeal. The appellant must clearly state why he
thinks the decision is wrong in law. A form for this purpose is available on
request or an application for leave may be made by way of a letter. The
Chairman of the tribunal has a discretion, in certain circumstances, to set aside
the decision being appealed and may refer the decision to be re-determined by
the same or another tribunal. The appellant must seek leave in the first instance
to appeal to the Chairman. Where leave is refused by the Chairman of the
Appeal Tribunal, an application may be made to the OSSC.

38 Available at <www.dsdni.gov.uk>

39 The Ombudsman retains a residual discretion to investigate cases where injustice remains unremedied for individuals who have
exercised a right of appeal, reference or review to a tribunal. The Ombudsman has discretion to accept such a complaint. Tribunal is
defined in the Ombudsman legislation as ‘any determining body’.
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In relation to applications to the OSSC for permission to appeal, the data for the
period 2009-2012 is outlined at Appendix 6 table 4.2. It is noted that the
applications to OSSC for leave to appeal appear to have reduced by
approximately 40% in 2010/11 and 38% in 2011/12 from the 2009/10
volumes. On the face of it, there is a substantial reduction in applications for
leave to appeal in these years from the 2009/10 level. However, additional
information provided by OSSC (see Appendix 6 - table 4.5) for the period prior
to 2009/10, highlights the fluctuating volumes of business. A possible
explanation for the level of applications to the OSSC increasing in 2009/10 is
the introduction of a new benefit (Employment and Support Allowance) in 2008
and the early testing for eligibility. An examination of payments to solicitors for
legal advice and assistance for representation at the social security tribunals
(including applications/appeals to OSSC) during the same period is outlined at
Appendix 6 - figure 4.1.*° The data highlight an increase in payments for social
security matters in 2010/11 of approximately 45% from the level of payments
in 2009/10. The 2011/12 figures reflect a level of payment similar to 2009/10.
It is not possible to identify a direct link in this instance between availability of
legal aid and the number of applications/appeals to OSSC.

Appeals to OSSC — outcomes

4.10 The user can only appeal to OSSC on a point of law. However, information
to appellants is clear that in outlining the grounds of appeal, the user does not
have to use legal technical language but they must explain the reasons as to why
they consider the decision is wrong in law.*" An unsuccessful appellant may
appeal to the Court of Appeal on a point of law but he must first ask a
Commissioner for permission to appeal.* Where an appellant is successful a
number of differing outcomes are possible. Firstly, the Commissioner will set the
decision aside and he/she may replace his/her decision for that of the appeal
tribunal or remit the matter to another tribunal to re-hear and re-decide the case.
An examination of the information given to appellants of this redress mechanism
has been undertaken and there is no reference to the ability to revert to the
Northern Ireland Ombudsman. This is of significance in relation to the outcome
for the user. That is because while an appeal tribunal or the OSSC can make a
determination on the entitlement to a social security benefit or child support
payment, the Ombudsman has a discretion to recommend redress for injustice
sustained by a complainant of a DSD or Child Maintenance and Enforcement

40 Appendix 6 - figure 4.1 sets out information provided by the Northern Ireland Legal Services Commission on legal aid assistance for
advice at tribunals.

41 An information leaflet on appealing to the OSSC is available on the NICTS website <www.courtsni.gov.uk>

42 Ibid
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Administrative Justice

Division (CMED) decision which is broader than simply the legal entitlement to
the relevant benefit or payment. This is highlighted by the CMED case referred to
at paragraph 5.23 in the Report. It is important therefore that there is adequate
signposting at each level of the tribunal process to the availability of the
Northern Ireland Ombudsman as an alternative redress mechanism.

Informing the user’s choice

4.11 The user seeks to find the best and speediest route to redress in an
administrative justice system. For the tribunal user, access to information must
be available at pre-hearing, during the appeal process and also at the end. This
information should include possible alternative methods of dispute resolution
(ADR); routes for complaints relating to tribunal administration and rights of
appeal reference or review to the next part of the administrative justice system.
Information at each stage will help the user to make an informed choice in
relation to his/her grievance. The research identified methods of dispute
resolution that are available to the user and examined signposting to a
complaints procedure and to an ombudsman (the next stage in the user
journey) for complaints of poor administration.

4.12 Early dispute resolution has advantages to the user and the whole system
by saving costs and tribunal time. The value of Alternative Dispute Resolution
(ADR)* is explored in detail by Jim Daniell in his Report on the Access to Justice
Review. ADR is acknowledged increasingly as a valuable tool in appropriate cases
to assist parties to resolve their disputes. In the pre-action protocol guidance on
judicial review, parties are reminded (in accordance with traditional judicial
review principles to exhaust their internal remedies) to seek to resolve a dispute
using available alternative dispute mechanisms. Currently ADR is incorporated in
arrangements for some users of devolved tribunals. This contrasts with the
position for users of non-devolved tribunals where the procedural rules make
provision for its use (see paragraph 4.13 below). In Northern Ireland, for the
parties to an employment dispute, the Labour Relations Agency service is
available to attempt to resolve issues and achieve settlement. Within education
if parents are unhappy about the nature of any proposed special education
provision they have two methods of redress - formally through the Special
Educational Needs and Disability Tribunal (SENDIST) or informally through the
Dispute Avoidance and Resolution Service (DARS). SENDIST will consider
appeals in relation to formal assessments and/or statements of special

43 Access to Justice Review, Access to Justice Review Northern Ireland — The Progress Report, (Access to Justice, March 2011), para. 4.14




educational needs. DARS provides an opportunity to resolve areas of
disagreement between parents and the Boards/Boards of Governors of a school
in relation to any proposed special education provision. Parents may refer a
dispute to DARS without reference to the Tribunal SENDIST and vice-versa. At
each stage of the assessment process the ELBs also have a legal duty to inform
parents of the availability of DARS and/or SENDIST.

4.13 The approach to ADR differs for users of the UK-wide Tribunals that are
listed at Appendix 5. In bringing a dispute to these tribunals, the user journey
differs as procedural Rule 3 allows for the tribunal to bring the option of ADR to
the attention of the parties and to facilitate its use promoting compatibility
with the overriding objective of dealing with the case justly and fairly. An
example of Rule 3 can be found in 