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Executive Summary

Executive Summary

Introduction

The Bytel project aimed to provide high-speed broadband connectivity between Belfast,
Craigavon, Armagh, Dundalk and Dublin. The project promoter was Bytel Ltd and a subsidiary,
Bytel Networks Ltd, was established to deliver the project. The project received funding from
the European Union (EU) Interreg Ill programme. The Special EU Programmes Body (SEUPB)
was accountable to the European Commission, the Northern Ireland Executive and the Irish
Government for managing and delivering this programme. Departmental responsibility for
SEUPB lies with the Department of Finance and Personnel (DFP) in Northern Ireland and the
Department of Public Expenditure and Reform in the Republic of Ireland. SEUPB appointed
the Department of Enterprise, Trade and Investment (DETI) in Northern Ireland and the
Department of Communications, Energy and Natural Resources (DCENR) in the Republic of
Ireland® as Joint Implementing Agents (JIAs) for the project.

As a cross-border project, effective co-operation was required between the departments in
Northern Ireland and the Republic of Ireland and SEUPB. However, from the outset there
were serious failings in the handling of the project, with a catalogue of mismanagement, poor
communication and inadequate responses to warnings. As a result, the project delivered very
poor value for money.

In October 2004, the JIAs offered funding of €4.3 million to Bytel against estimated total
project costs of €12.4 million. Actual project costs were significantly lower. Bytel incurred
eligible costs of only €0.9 million but was paid all of the €4.3 million assistance between
December 2004 and December 2005. It is clear that grants were hugely overpaid.

On a number of occasions during his evidence to the Committee, the DETI Permanent
Secretary stated that he has grave concerns in relation to both his own Department’s
handling of this project and over aspects of the work of its advisers. This frankness is
welcome, but it is only belatedly that the Department appears to have recognised the gravity
of what has occurred. From 2006 onwards there were numerous warning signs that there
were serious problems with the project. These signs were effectively ignored by DETI and, for
far too long, the Department behaved as if nothing was wrong. The Committee is left with the
impression that DETI hoped that silence and inaction would make these issues disappear.

Although DETI was aware of serious concerns with the project as early as 2006, it did not
inform the Department of Communications, Energy and Natural Resources or SEUPB of these
issues until early 2011. This delay was unacceptable. The failure to share information on a
timely basis prevented these concerns from being addressed properly. A subsequent forensic
review of the project concluded that 97% of the €4.3 million grant paid to Bytel was irregular
and the project was then withdrawn from the Interreg programme. Because of the delays in
identifying and dealing with these concerns, €2 million of EU funding which should have been
available to DETI was lost.

The failings are similar to those reported by the Committee in 2012 in relation to the
Bioscience and Technology Institute. This was another DETI project from around the same
time as the Bytel project. The Committee is very concerned that poor project management
and disregard for value for money appear to have been endemic within the Department at
that time.

The Committee notes the assurances from both DETI and SEUPB that improvements in
systems and processes in recent years should substantially reduce the risk of similar
failings in future. However, DETI provided unsubstantiated assurances over many years in

Until June 2007, DCENR was named DCMNR (Department of Communications, Marine and Natural Resources)
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relation to the Bytel project. Important as systems and processes are, it is vital that these
work in practice. It is clear that this case only came under proper scrutiny because of the
allegations made by whistleblowers. It is essential that the culture within DETI is changed
and the Department must recognise the need to take decisive and prompt action to address
problems such as those which arose in the Bytel case.

During the evidence session, the DETI Permanent Secretary openly acknowledged on many
occasions that he was unable to provide satisfactory answers to the Committee’s questions.
As a result, the Committee still has concerns about: why the project was approved for funding
in the first place; why it was not re-appraised when it changed fundamentally within a few
months of the offer of assistance; why grant claims for ineligible or non-existent expenditure
were paid; inadequate responses to whistleblower allegations; DETI’s failure to inform SEUPB
and DCENR of major concerns about the project; and why a decision was taken to shelve

a proper investigation of the project to PACE? standards. The Committee considers that a
rigorous, independent PACE investigation is needed to get to the root of these issues.

Conclusions

The assessment and appraisal of the project was seriously flawed, and it is likely that with
due diligence and more robust probing of the proposal, the project would not have had
funding approved. The Committee believes that the Joint Implementing Agents’ overwhelming
focus was to ensure that the Bytel project was approved for funding, rather than applying
proper scrutiny to confirm that it was viable and would deliver value for money. There was a
failure to accurately identify the costs required to deliver the project before issuing the letter
of offer and steps were not taken to confirm the key partner's commitment to the project.

The Department admits that it did not have sufficient technical expertise to understand the
project. The failure to re-appraise the project when it changed significantly was a fundamental
shortcoming which contributed significantly to the problems which followed. This was a critical
lost opportunity to re-assess costs and to ensure that the level of grant payable was reduced
accordingly.

The pressures within DETI to meet grant expenditure targets within tight deadlines overtook
the need to ensure that grant claims were properly scrutinised. The Committee is convinced
that DETI’s main concern in approving grant claims for the project was to ensure that
available EU funding was spent. The Department’s primary responsibility was to scrutinise
claims properly to ensure that they were valid. The Committee concludes that DETI failed
fundamentally to meet this responsibility.

The Department knowingly agreed to fund €1.3 million of ineligible expenditure in respect of
the Nortel equipment. It is a major concern that DETI failed to carry out basic checks on the
value of the equipment and whether it was required for the project. Subsequent investigations
have shown that the equipment, which was purchased by Bytel from a sister company, was
worth only €30,000 and it was never used in the project.

It is beyond comprehension that over €2 million of grant was paid for the final claim on the
basis of a single-page statement from Bytel that contained no substantive information to
justify the payment. In the Committee’s view, this claim had no validity whatsoever.

The investigations into concerns raised about the project were completely mishandled and a
detailed review was unacceptably delayed. The Committee regard the investigation of 2006

allegations by the DETI branch which had managed the project and checked the grant claims
as a totally unacceptable arrangement. Unsurprisingly, this investigation failed to identify the

An investigation which would comply with the requirements of the Police and Criminal Evidence (Northern Ireland)
Order 1989.
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main concerns with the project. The failure to carry out a meaningful investigation at this
stage was another lost opportunity to identify and address concerns with the project.

The excessive delay to commence a meaningful investigation was deplorable. Following
more whistle-blower allegations in 2008, DETI identified the main concerns with the project
in early 2009. However, plans to undertake a PACE investigation were inexplicably shelved.
The Department was unable to offer any satisfactory explanation to the Committee for this
investigation not proceeding. In 2011, when SEUPB had become aware of the problems
with the project, a forensic review was finally commissioned. However, this review was not
conducted under PACE requirements.

The Committee is gravely concerned that DETI withheld vital information about the project
from key stakeholders, including SEUPB and DCENR, for far too long. In fact, SEUPB

only learned of some aspects of the 2006 whistle-blower allegations on the day of the
Committee’s evidence session. In view of DETI’s failure to properly investigate the project and
share key information with stakeholders, the Committee suspects that it was attempting to
cover up the problems.

The Committee is incredulous that no-one within the Department has faced any disciplinary
action for the many serious shortcomings in this project. DETI takes the view that as
responsibility for key decisions on the project involved a number of people, staff actions had
amounted to “collective misjudgement” rather than individual misconduct. The Committee
does not accept this argument and is of the view that DETI has used the unsatisfactory
concept of “collective responsibility” as a way of absolving individuals from their
responsibilities at that time.

As a result of the mismanagement of the project, it delivered very poor value for money. The
only redeeming feature of this debacle is that a broadband network was actually provided

in return for the public funds invested in it. However, the grant paid exceeded project costs.
Bytel incurred eligible expenditure of €0.9 million on the project. On this basis, grant should
have been restricted to €0.3 million (35% of costs) but assistance of €4.3 million was
actually paid, representing an effective grant rate of 462%. This was a totally unacceptable
outcome.

The withdrawal of the project from the EU Interreg programme meant that DETI had to fund €2
million from its own budget and that a further €2 million of available EU funding was lost to
the Northern Ireland block. Had a proper investigation of the concerns raised been completed
sooner and SEUPB informed of the irregularities, it is very likely that a replacement project
could have been identified to utilise the €2 million of EU funding.
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Recommendations

Recommendation 1

Where a project is heavily dependent on the support of a partner, the Committee
recommends that the strength of the partner's commitment is fully tested before funding is
approved. Furthermore, where the proposed specification or costs of a project are subject
to change, it should be re-appraised immediately to confirm that it remains viable and
represents value for money. Eligible grant assistance levels should also be re-assessed
where appropriate.

Recommendation 2

For all complex technical projects, the Committee recommends that independent and
reliable technical expertise is engaged at the outset to provide advice on appraising and
managing such projects.

Recommendation 3

The Committee recommends that grant checking and vouching procedures are reviewed
within six months to determine whether these are sufficiently robust to ensure that only
valid and eligible expenditure is approved for payment. Specifically, checks must determine
whether: items claimed for are eligible for support; the existence and valuation of assisted
items is properly verified; and reliable third party evidence is obtained to show the
valuation and source of items which have been supplied by related companies. The risks
created by the submission of claims close to payment deadlines must be recognised and
managed effectively.

Recommendation 4

The Committee has stated previously that fraud investigations can only be effective
where investigators have an appropriate level of expertise and understanding of the law.
Public bodies should ensure that only suitably qualified and experienced staff lead fraud
investigations3. All investigations should be commenced on a timely basis.

Recommendation 5

The Committee recommends that all key stakeholders are notified immediately when
serious allegations are received or concerns arise over the conduct of public business. An
action plan for investigating such concerns should be established as a matter of priority.

Recommendation 6

Too much reliance was placed on whistleblowers to identify concerns over the mismanagement
of public money in this case. The Committee recommends annual ‘test drilling’ on a small
number of funded projects to provide assurance that all expenditure incurred is valid and
eligible. This work should be undertaken by individuals independent of the management and
oversight of projects.

3 Report on NI Water’s Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower
Complaint (NIA 172/11-15)




Recommendations

Recommendation 7

The Committee recommends that DETI commissions a PACE investigation of the Bytel
project as a matter of urgency. This investigation should focus on establishing whether any
individuals bear responsibility for the shortcomings within the project and whether there is
any evidence of misconduct or criminal activity either inside or outside the Department.

Recommendation 8

The Committee recommends that DETI improves its systems for tracking the ownership
status of grant-funded assets to facilitate the exercise of clawback.
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Introduction

1. The Public Accounts Committee (the Committee) met on 18 March 2015 to consider the
Comptroller and Auditor General’s report “Cross-border broadband initiative - the Bytel
project”. The main witnesses were:

®  Dr Andrew McCormick, Accounting Officer, Department of Enterprise, Trade and
Investment;

®  Mr David Sterling, Accounting Officer, Department of Finance and Personnel;

®  Mr Pat Colgan, Accounting Officer, Special EU Programmes Body;

®  Mr Eugene Rooney, Deputy Secretary, Department of Enterprise, Trade and Investment;
®  Mr Kieran Donnelly, Comptroller and Auditor General; and

®  Mr Jack Layberry, Treasury Officer of Accounts.

2. The Bytel project was offered assistance under the European Union (EU) Interreg Il
programme. The Special EU Programmes Body (SEUPB) was accountable to the European
Commission, the Northern Ireland Executive and the Irish Government for managing and
delivering this programme. Departmental responsibility for SEUPB lies with the Department
of Finance and Personnel (DFP) in Northern Ireland and the Department of Public Expenditure
and Reform in the Republic of Ireland. SEUPB appointed the Department of Enterprise, Trade
and Investment (DETI) in Northern Ireland and the Department of Communications, Energy
and Natural Resources (DCENR)* in the Republic of Ireland as Joint Implementing Agents
(JIAs) for the project.

3. In October 2004, the JIAs offered Bytel funding of €4.3 million against estimated total project
costs of €12.4 million. This assistance was paid in full to Bytel between December 2004 and
December 2005.

4., In 2006 and 2008, serious allegations were received about the delivery of the project, and

the operations of the Bytel group of companies. There followed an extremely protracted
process of investigating the concerns about the project. This culminated in 2012 with the
completion of a forensic review of the project. This review concluded that 97% of the €4.3
million grant paid to Bytel was irregular and ineligible for EU funding. As a result, the project
was withdrawn from the Interreg programme.

5. In March 2015, a report by the Comptroller and Auditor General (C&AQG) identified a wide
range of concerns about the management of the project and poor outcomes achieved from
it. The C&AG concluded that grant had been significantly overpaid and that €2 million of EU
funding which should have been available to DETI was lost when the project was withdrawn
from the Interreg programme.

6. In its evidence session, the Committee explored the following key aspects of the Bytel
project:

B assessment and appraisal of the project;
® checking and payment of grant claims submitted by Bytel;
® the response to whistle-blowers’ concerns about the project; and

m the value for money of the project.

4 Until June 2007, DCENR was named DCMNR (Department of Communications, Marine and Natural Resources.
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Project Management

Project assessment and appraisal

The Committee concludes that the assessment and appraisal process was unduly focused
on ensuring that the Bytel project was approved for funding, rather than proper scrutiny to
confirm that it was viable and represented value for money. In June 2004, an assessment
by the JIAs’ technical consultants, Western Connect, had rejected the project for funding.
This was because of concerns over high project costs, poor value for money, Bytel’s limited
financial capability and insufficient detail about the proposed contribution from Aurora
Telecom, a key partner in the project.

In due course, these concerns would crystallise and undermine the delivery of the project.
However, just one month after the proposal was rejected, it was re-assessed by Western
Connect and narrowly passed the threshold to proceed to economic appraisal.

The Committee sought to establish why the project was re-assessed and the decision to
fund it changed so quickly. The Department acknowledged that the desire to utilise available
EU funding had created a determination to make sure that the project happened and that
this had overtaken the need to ensure that it was carefully and properly managed. In the
Committee’s view, such an attitude displayed a lack of regard for the required standards of
accountability and value for money and led to many of the serious concerns which emerged
later.

The Committee is unable to dismiss the possibility that there was an ulterior motive behind
the "Road to Damascus’ decision to fund the project. On far too many occasions, the
Department by its own admission was unable to provide clear answers to the Committee
about the numerous shortcomings which characterised the management of this project. This
lack of clarity, together with the Department’s acknowledgement of potential relationships
between Bytel and staff within DETI and Western Connect, leaves the Committee with no
assurance that the project was free of wrong doing.

The failure to test Aurora Telecom’s commitment as a key partner was a significant
shortcoming in the assessment. Aurora’s proposed €7.8 million contribution of assets and
infrastructure was the key factor in the project’s approval for funding. The Committee is
astonished that the Department relied on a single letter from Aurora which had not been
endorsed at Board level within either Aurora or Bord Gais (Aurora’s parent company) as
evidence of support for the project.

In the Committee’s view, this letter did not provide adequate evidence to support investment
of €4.3 million of public money. The Department told the Committee that it had no reason to
doubt that the individual who had signed this letter was acting on Aurora’s behalf. However,
basic probing of Bytel’s relationship with Aurora, as had been advocated in the project’s
economic appraisal, would have shown that no approvals had been given within Aurora

or Bord Gais for any agreement with Bytel. Aurora withdrew from any involvement in the
project in December 2004 shortly after the offer of assistance was issued to Bytel. Had its
commitment been properly tested, the Committee considers it likely that the project would
not have been funded and the significant overpayment of grant and loss of EU funding which
occurred subsequently would have been avoided.

Recommendation 1

Where a project is heavily dependent on the support of a partner, the Committee
recommends that the strength of the partner’s commitment is fully tested before funding is
approved. Furthermore, where the proposed specification or costs of a project are subject
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to change, it should be re-appraised immediately to confirm that it remains viable and
represents value for money. Eligible grant assistance levels should also be re-assessed
where appropriate.

The project appraisal failed to accurately assess project costs. The initial assessment
considered Bytel’'s estimated costs of €13.2 million to be excessive. These were reduced only
marginally to €12.4 million when the project was approved for funding and the subsequent
appraisal did not challenge these costs. Crucially, it failed to identify that Bytel's €7.8 million
estimate for cabling costs was far higher than that required (€1.9 million). This resulted in a
significantly higher amount of grant (€4.3 million) being approved than was warranted.

The Department told the Committee that it did not have access to sufficiently reliable
technical expertise to assist it with appraising and managing the project. The Committee

is appalled at this admission. The project was complex and highly technical and there was
clearly a need for such expertise to help the Joint Implementing Agents to manage it properly.
The absence of such technical assistance was a key factor in the failure to accurately identify
project costs and to set the level of grant accordingly.

The Department’s acknowledgement is made worse by the fact that it had engaged and paid
Western Connect for this purpose. The Committee has deep concerns at aspects of this
arrangement. In the Committee’s view the service and advice provided by Western Connect
fell below the standard required and concerns are amplified by the fact that the employee
who played a lead role in advising the Joint Implementing Agents went to work for Bytel only
months after Western Connect’s contract had ended. The Department was well aware of this.
The Committee is very surprised that DETI apparently had no concerns over this relationship,
let alone assess whether it may have influenced Western Connect’s performance as a
management agent on the project.

DETI told the Committee that a key lesson from the project was the need for “technical
expertise that you can rely on” and to have advisers who are “on your side”. This admission
of DETI’s unease over aspects of Western Connect’s performance underscores the
Committee’s concerns over the role played by the consultants in the project.

Recommendation 2

For all complex technical projects, the Committee recommends that independent and
reliable technical expertise is engaged at the outset to provide advice on appraising and
managing such projects.

The over-estimate of costs was compounded by the Joint Implementing Agents’ failure to
re-appraise the project following Aurora’s withdrawal in December 2004 and Bytel’s signing
of agreements with Eircom in September 2005. This changed the project specification
fundamentally from one involving the construction of infrastructure to one involving leasing of
existing assets. It also reduced total costs dramatically, from €12.4 million to €3.9 million.

The Department did not provide satisfactory answers to explain why it failed to re-appraise
the project. It could only speculate that staff managing the project at the time had been
focused on achieving a certain outcome and had regarded the means of achieving this as
secondary. If so, such a mindset is entirely unacceptable. The Department has acknowledged
that a re-appraisal should have been carried out. The failure to do so was yet another critical
missed opportunity to exercise proper control over the project and ensure value for money.

Grant of €4.3 million was ultimately paid to Bytel against eligible project costs of €0.9
million, a grant rate of 462%. The Committee is utterly dismayed at this totally unacceptable
outcome.
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Checking and paying grant claims

Grant claims which accounted for 85% of the assistance paid to Bytel were submitted very
close to spending deadlines. In its evidence to the Committee, DETI acknowledged that
there was a lot of pressure to meet these deadlines and that this may have influenced

the behaviour and thinking of staff involved in checking the grant claims. The Committee
concludes that, because of pressure to make grant payments, proper controls were

not exercised over grant payments and due regard was not paid to the propriety of this
expenditure or to value for money. The standard of DETI's checking of Bytel grant claims was
shockingly poor.

Grant of €1.3 million was paid in respect of one piece of equipment, the Nortel racks. This
equipment was ineligible under the project letter of offer. DETI told the Committee that, at
the time this claim was submitted, it had not been possible to make a payment of grant in
respect of Bytel's proposed agreement with Aurora Telecom. In the face of an impending
spending deadline and the possibility that EU funding would be lost, a decision was taken
by the Joint Implementing Agents to grant-aid the Nortel equipment. The Committee agrees
with the DETI Accounting Officer's comments: the fact that the Department knowingly funded
ineligible expenditure was unacceptable and indefensible and that the pressure to meet the
spending deadline was no good reason for doing the wrong thing.

The decision to fund the ineligible Nortel equipment was exacerbated by a catalogue of
failings in checking its value, condition and acquisition. Bytel purchased the equipment from
a sister company. This should have led the Joint Implementing Agents to carry out basic
checks to confirm the purchase of the equipment by the related company and the acquisition
cost; this was not done. Instead, the Joint Implementing Agents relied on a valuation provided
for the economic appraisal. This valuation represented the cost of obtaining new equipment
and was a totally unsuitable basis for vouching the obsolete equipment actually procured.

There is evidence that the equipment was worth only €30,000, that it was obsolete and
that it was never used in the project. The Committee is alarmed at the failure to undertake
the most basic of checks on this claim and that proper process was circumvented in such
cavalier fashion.

The evidence to support the final grant payment of €2 million to Bytel was completely
inadequate. The claim consisted of a single-page statement and contained no substantive
information to justify the payment. In its evidence to the Committee, DETI acknowledged that
there were grave doubts over the factual accuracy of the claim and that it should not have
been paid. It is clear to the Committee that this claim had no validity whatsoever and it is
beyond comprehension that DETI paid grant solely on the basis of this document.

DETI told the Committee that it has made changes to its processes and procedures in the
period since grant was paid to the Bytel project. These include a separation of roles between
those sponsoring and leading on projects and those responsible for authorising and approving
funding. Given the basic failures of process evident in this case, the Committee remains to
be convinced that these procedures operate as intended and that these improvements are
being delivered in practice.

The Department issued revised guidance in November 2014 on how transactions between
related companies should be managed. This new guidance is welcome. However, the
Committee is astounded that it has taken so long to introduce the guidance, coming as it did
eight years after the final Bytel grant claim was paid and after the C&AG’s investigation was
largely complete.
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Recommendation 3

The Committee recommends that grant checking and vouching procedures are reviewed
within six months to determine whether these are sufficiently robust to ensure that only
valid and eligible expenditure is approved for payment. Specifically, checks must determine
whether: items claimed for are eligible for support; the existence and valuation of assisted
items is properly verified; and reliable third party evidence is obtained to show the
valuation and source of items which have been supplied by related companies. The risks
created by the submission of claims close to payment deadlines must be recognised and
managed effectively.

10
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The response to whistleblowers

DETI received allegations about the delivery of the project from a whistleblower in June 2006.
The whistleblower alleged that Bytel had used a sister company to order equipment for the
project and had claimed grant for assets which it did not own. Although DETI investigated
these allegations at the time, the investigation was fundamentally flawed. The Committee is
dismayed that an opportunity to identify and address the key concerns with the project at a
relatively early stage was missed. It is also unacceptable that the Department did not notify
the C&AG of these allegations.

The allegations were investigated by the same staff in DETI’s Telecommunications Branch
who had overseen the delivery of the project and checked the Bytel grant claims. DETI
stated that this arrangement was in line with its Fraud Response Plan at the time. However,
DETI acknowledged that this effectively led to staff “marking their own homework”. In the
Committee’s view, this lack of independence made the investigation flawed and ineffectual.

The investigation carried out by Telecommunications Branch concluded that there were no
matters for concern with the project. Senior management within DETI readily accepted these
assurances without question, let alone any meaningful challenge to the investigation. DETI
told the Committee that four or five management tiers, including senior management, had
been made aware of the allegations and knew that Telecommunications Branch staff were
effectively investigating themselves. The Committee cannot understand how so many layers
of management could have known of these serious allegations and the flawed investigation of
them without alarms being raised. The Committee views this as a failure to exercise even the
basics of good governance.

The Department told the Committee that it had introduced a revised Fraud Response Policy

in 2012 under which allegations received will be subject to an independent investigation. The
Committee has commented before on the need for independence in these circumstances and
is surprised that it has taken DETI so long to implement such basic good practice.

As well as the lack of independence, the way in which the 2006 investigation was conducted
was about as flawed as anything the Committee has seen. The investigation placed total
reliance on the original vouching of grant claims which had been undertaken in 2004 and
2005 and did not include any further additional probing or checking. This resulted in DETI
simply repeating its earlier mistakes from the grant checking process. The Committee
considers it particularly unforgivable that, at this stage, DETI had twice failed to identify
blatantly obvious concerns including, for example, Bytel's use of a sister company to procure
equipment for the project.

DETI also failed to respond to allegations contained in documents provided to it in relation
to the 2006 whistleblowing. DETI received a Bytel internal e-mail which contained allegations
about improper activity by the company and connections between Bytel and a DETI member
of staff. The Committee cannot comprehend why the grave content of this documentation
has never been subject to any form of investigation by DETI and views this lack of action as
deplorable. In its evidence, DETI stated that there was “no good explanation as to why no
action was taken” to investigate the allegations and that receipt of this document in 2006
should have triggered a full and proper investigation.

Recommendation 4

The Committee has stated previously that fraud investigations can only be effective
where investigators have an appropriate level of expertise and understanding of the law.

11
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Public bodies should ensure that only suitably qualified and experienced staff lead fraud
investigations®. All investigations should be commenced on a timely basis.

In June 2008, the C&AG received further whistleblowing allegations about the project. The
C&AG referred these allegations to DETI for investigation. The allegations broadly mirrored
those from 2006 but were more substantive in detail. Specifically, the whistleblower alleged
that Bytel had obtained the Nortel equipment for €30,000 from its sister company and
subsequently claimed €1.3 million grant for it from DETI. The whistleblower also alleged that
two Bytel directors had each withdrawn €100,000 of Interreg grant from company funds.

Initially, DETI afforded these allegations the attention they merited. By January 2009, an
investigation by internal audit had identified the main concerns with the project, including
the value and source of the Nortel equipment, the checking of grant claims and non-
compliance with Interreg regulations. DETI also commissioned a further review of the project
by consultants which was completed in September 2009 and confirmed that there were
significant issues over the eligibility of project expenditure.

At this stage, DETI was considering carrying out a full PACE investigation of the project, but
this was never commissioned. DETI told the Committee that this was due to the absence
of key staff and the need to address competing priorities during this period. While DETI
acknowledged that a full and proper investigation should have moved much more rapidly,
in the Committee’s view there is simply no excuse as to why such an investigation did

not commence.

DETI failed to inform SEUPB of key events about the Bytel project from 2006 until early
2011. The Committee is particularly disturbed by the fact that SEUPB was unaware of the
existence of the internal Bytel e-mail, which DETI had received in 2006, until the day of the
evidence session. SEUPB was also not made aware of the 2008 whistleblower allegations
and the 2009 internal audit and consultancy reviews until 2011 and, even then, this was only
after repeated requests from SEUPB for more details about the emerging concerns with the
project. As DETI acknowledged to the Committee, there was simply no good reason for this.
DETI’s failure to share key information with SEUPB alongside its very poor handling of the
investigations gives the Committee reason for concern that it was attempting to cover up the
serious issues associated with this project.

In its turn, SEUPB accepted unwarranted assurances from DETI which suggested that there
was no cause for concern with the project on a number of occasions. In the Committee’s view,
SEUPB should have pressed DETI to provide the evidence to underpin these assurances.

SEUPB told the Committee that it finally became aware of the seriousness of the situation in
February 2011. SEUPB then commissioned a full forensic review of the project in April 2011
with the agreement of other stakeholders. This review was completed in March 2012.

Recommendation 5

The Committee recommends that all key stakeholders are notified immediately when
serious allegations are received or concerns arise over the conduct of public business. An
action plan for investigating such concerns should be established as a matter of priority.

The unacceptable delay in completing investigations into the 2008 allegations and in

sharing relevant information with SEUPB and other stakeholders resulted in DETI incurring
significant costs and losses. SEUPB told the Committee that it was only in March 2012 when
the forensic review was completed that it was able to confirm that the expenditure paid to
the project was ineligible for Interreg support and that the project needed to be withdrawn
from the EU programme. SEUPB told the Committee that had it known before June 2009

Report on NI Water’s Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower
Complaint (NIA 172/11-15)
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40.

41.

42,

43.

that the expenditure was ineligible, it could likely have re-directed the EU funding from Bytel
to a replacement project. In the event, the withdrawal of the project at a late stage of the
programme meant that €2 million of available EU funding was lost to Northern Ireland and
that DETI also had to meet €2 million of the project’s €4.3 million grant from its own funds.
In the Committee’s view, DETI carries full responsibility for this dismal outcome due to the
delays and prevarication which characterised its investigation of the project.

The Committee is seriously concerned that the problems with this project only came to light
as a result of information provided by whistleblowers. The allegations in 2008 were the
catalyst for the investigations which ultimately led to the serious failings in this project being
identified and reported. DETI's own systems failed to prevent or detect these problems.
Whilst DETI repeatedly stated that it has improved its procedures significantly, the Committee
does not have confidence that the checks and controls in place are either strong enough or
properly applied to ensure that any issues similar to those which occurred in the Bytel project
would be identified. The Committee is not assured that there are no other cases like Bytel
which may have remained undetected because no-one has been sufficiently disgruntled to
blow the whistle.

Recommendation 6

Too much reliance was placed on whistleblowers to identify concerns over the mismanagement
of public money in this case. The Committee recommends annual ‘test drilling’ on a small
number of funded projects to provide assurance that all expenditure incurred is valid and
eligible. This work should be undertaken by individuals independent of the management and
oversight of projects.

No-one within the Department has been held accountable or faced any disciplinary action for
the catalogue of serious shortcomings in this project. DETI told the Committee that it had
examined the scope for disciplinary action and had concluded that, as responsibility for key
decisions taken on the project had involved a number of people, staff actions had amounted
to “collective misjudgement” rather than misconduct and no individuals could be held
responsible. The Committee does not accept this argument and considers that DETI has used
the unsatisfactory concept of “collective responsibility” as a way of absolving individuals from
their responsibilities.

DETI told the Committee that it is reviewing evidence in relation to the internal Bytel e-mail
which it had received at the time of the 2006 whistleblower allegations. The Department
has stated that if this review provides “prima facie evidence of behaviour in breach of the
expected standards”, it would consider commencing a disciplinary process.

The Committee considers that too many unresolved questions remain about the serious
failures in this case. The forensic review completed by consultants in 2012 was a detailed
investigation but it was not completed to PACE standards. Consequently, there is a lack

of clarity about who bears responsibility for the shortcomings and whether there was any
misconduct or criminal activity by individuals inside or outside DETI. The Committee is
convinced that only a PACE investigation offers any prospect for resolving the serious matters
which remain outstanding.

Recommendation 7

The Committee recommends that DETI commissions a PACE investigation of the Bytel
project as a matter of urgency. This investigation should focus on establishing whether any
individuals bear responsibility for the shortcomings within the project and whether there is
any evidence of misconduct or criminal activity either inside or outside the Department.

13
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44.

45,

46.

47.

48.

49.

Value for money

In the Committee’s view, the only redeeming feature of this debacle is that a project was
actually delivered in return for the public funds invested. However, the Committee is in no
doubt that this was only by good fortune given the very poor management and oversight of
the project. The Committee welcomes the fact that the main objectives set for the project at
the outset were achieved. It is also positive that the project contributed to the revival of the
Saturn Ring telecommunications network and helped facilitate the re-entry of Eircom to the
local broadband market.

Overall, the value for money achieved in this project was clearly very poor. DETI acknowledged
that Bytel had only incurred eligible expenditure of €0.9 million in delivering the project.

As assistance for the project was capped at 35% of eligible costs, grant should have been
restricted to €0.3 million but Bytel was paid the full €4.3 million grant approved at the

outset of the project. This equates to a grant rate of 462%. The Committee believes that this
appalling outcome was attributable to the Joint Implementing Agents’ failure to re-appraise
the project and re-assess the level of grant payable when the project specification changed
significantly following the withdrawal of Aurora Telecom. The SEUPB Accounting Officer
confirmed that the project should only have received “a fraction” of the grant that was paid.

In addition to the massive overpayment of grant, the Committee is dismayed that €2 million
of available EU funding was lost to Northern Ireland due to the complete mismanagement of
the project and the failure to inform SEUPB of the concerns around it much sooner.

When Bytel sold the funded assets in 2009, DETI was entitled to claw back the grant paid to
the company. However, DETI failed to take this opportunity as it was unaware of the ownership
status of the assets until a technical review was completed in 2013. The Committee regards
the failure to invoke claw back as yet another missed opportunity and another failure in DETI's
management of the project. Claw back may have represented the best opportunity to mitigate
the very poor outcome from the project. The Committee considers it unacceptable that the
Department did not have better arrangements in place to track the ownership status of
assets which were funded from €4.3 million of public money.

Recommendation 8

The Committee recommends that DETI improves its systems for tracking the ownership
status of grant-funded assets to facilitate the exercise of clawback.

The Department commenced legal proceedings to recover the grant paid to Bytel and a
statement of claim was served on the company in March 2013. DETI informed the Committee
that it is unable to comment on any legal advice received on the prospects of recovering the
grant as this is subject to legal privilege. Whilst the Committee understands the Department’s
position, it is frustrated by the length of time that has passed without any further progress

in the case. The Committee expects to be advised promptly of the final outcome of the legal
proceedings.

The Department told the Committee that it had been engaged in discussions during 2014
with both the PSNI and a Department for Social Development (DSD) counter-fraud investigator
about the issues around the project. The Department has undertaken to provide an update

to the Committee on whether the PSNI intends to pursue a fraud investigation. In the
Committee’s view, this is too little, too late. It is beyond comprehension that the Department
took so long to consider seriously the question of fraud. No report of suspected fraud has
been made to the C&AG, despite the requirement to do so. Given the weight of suspicion,
fuelled by the evidence that has emerged since 2008, the Committee cannot understand or
condone the Department’s inaction.
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Minutes of Proceedings of the Committee Relating to the Report

10.

Wednesday 11 March 2015
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr Roy Beggs
Mr Trevor Clarke
Mr Alex Easton
Mr Paul Girvan
Mr Daithi McKay
Mr Adrian McQuillan

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Jack Peel (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr John Dallat (Deputy Chairperson)
Mr Phil Flanagan
Mr Ross Hussey
Mr Sean Rogers

2:09pm The meeting began in open session

Inquiry into the Cross Border Broadband Initiative — the Bytel Project — Introduction to
Briefing Session

The C&AG gave the Committee an introduction to the briefing on the Bytel project in Open Session.
2:45pm The meeting moved into closed session

Inquiry into the Cross Border Broadband Initiative — the Bytel Project — Briefing Session
The Committee received briefing from the NIAO team on the Bytel project in closed session.
2:21pm Mr McKay joined the meeting

2:41pm Mr Clarke left the meeting

Mr Girvan declared an interest as having worked as a sub-contractor for the company Nortel,
who had manufactured equipment for which Bytel claimed grant funding.

3:09pm Mr McKay left the meeting
3:25pm Mr McKay re-joined the meeting
3:29pm Mr McQuillan left the meeting
3:30pm Mr McQuillan re-joined the meeting
3:35pm Mr McQuillan left the meeting
3:38pm Mr McQuillan re-joined the meeting

Inquiry into the Cross Border Broadband Initiative — the Bytel Project — Preparation Session

Agreed: Members agreed on the specific topics that each would take for their
questioning during the evidence session. It was agreed that the Clerk would
contact those Members not present to allocate topics for questioning to them.

[EXTRACT]
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Wednesday, 18 March 2015
Senate Chamber, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Roy Beggs
Mr Alex Easton
Mr Paul Girvan
Mr Sean Rogers

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Jack Peel (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Phil Flanagan
Mr Daithi McKay
Mr Adrian McQuillan

2:08pm The meeting began in closed session

1. Inquiry into the Cross-Border Broadband Scheme: the Bytel Project — Preparation Session

The Committee conducted a preparation session for the Inquiry into the Cross-Border
Broadband Scheme: the Bytel Project.

2:19pm The meeting moved into open session

2. Apologies
Apologies were received from Mr Flanagan, Mr McKay and Mr McQuillan.

3. Minutes of the Meeting of 11 March 2015
Agreed: The minutes of the previous meeting were agreed.
4. Matters Arising

There were no new matters arising.

5. Correspondence
There were no new items of correspondence.

6. Inquiry into the Cross-Border Broadband Scheme: the Bytel Project — Evidence Session
The Committee took oral evidence on the above inquiry from:

m  Mr David Sterling, Accounting Officer, Department of Finance and Personnel
B Dr Andrew McCormick, Accounting Officer, Department of Enterprise, Trade and Investment

®  Mr Eugene Rooney, Senior Finance Director, Department of Enterprise, Trade and
Investment

m  Mr Pat Colgan, Chief Executive, Special EU Programmes Body
®  Mr Kieran Donnelly, Comptroller and Auditor General, Northern Ireland Audit Office

®  Mr Jack Layberry, Treasury Officer of Accounts, Department of Finance and Personnel

The witnesses answered a number of questions put by the Committee and agreed to provide
additional information in writing.
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3:30pm Mr Dallat left the meeting
3:51pm Mr Dallat re-joined the meeting
3:53pm Mr Easton left the meeting
4:06pm Mr Easton re-joined the meeting
4:12pm Mr Rogers left the meeting

4:25pm Mr Girvan left the meeting. The Committee lost its decision-making quorum. In the
absence of a decision-making quorum proceedings continued in line with Standing Order 49(5).

4:25pm Mr Rogers re-joined the meeting - decision making quorum returned

4:35pm Mr Girvan re-joined the meeting.

5:02pm The Chairperson left the meeting. The Deputy Chairperson took over the Chair.
5:38pm The meeting moved into closed session.

5:52pm Mr Beggs left the meeting. The Committee lost its decision-making quorum. In the
absence of a decision-making quorum proceedings continued in line with Standing Order
49(5).

5:53pm Mr Beggs re-joined the meeting - decision making quorum returned.

[EXTRACT]
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Wednesday, 25 March 2015
Senate Chamber, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Roy Beggs
Mr Alex Easton
Mr Paul Girvan
Mr Ross Hussey
Mr Daithi McKay
Mr Sean Rogers

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Jack Peel (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Phil Flanagan
Mr Adrian McQuillan

2:06pm The meeting began in open session.
2:08pm Mr Beggs joined the meeting.

2:08pm Mr Girvan joined the meeting.

2:14pm Mr Easton left the meeting.

2:17pm Mr McKay joined the meeting.

2:20pm The meeting went into closed session.
2:53pm Mr Hussey left the meeting.

2:54pm Mr Hussey re-joined the meeting.

8. Inquiry into the Cross-Border Broadband Initiative: the Bytel Project - Issues Paper

Agreed: The Committee agreed to write to DETI to request notes of any meetings
between the Department and the PSNI regarding the Bytel project.

3:24pm Mr Rogers left the meeting.
3:25pm Mr McKay left the meeting.

Agreed: The Committee agreed that the C&AG produce the first draft of the report,
subject to the inclusion of any relevant information emerging from the Dail PAC
hearing into Bytel on 16th April.

[EXTRACT]
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Wednesday, 13 May 2015
Room 29, Parliament Buildings

Present:

In Attendance:

Apologies:

Mr John Dallat (Deputy Chairperson)
Mr Roy Beggs

Mr Trevor Clarke

Mr Alex Easton

Mr Paul Girvan

Mr Sean Rogers

Mrs Cathie White (Assembly Clerk)

Mr Jack Peel (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Ms Michaela Boyle (Chairperson)
Mr Phil Flanagan

Mr Ross Hussey

Mr Adrian McQuillan

2:00pm The meeting began in open session

2:14pm The meeting moved into closed session

2:15pm Mr Rogers joined the meeting

Inquiry into the Bytel Project — Correspondence

Agreed: The Committee agreed to note the correspondence from Bytel and to consider it
when preparing their report.

[EXTRACT]
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Wednesday, 3 June 2015
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Paul Girvan
Mr Ross Hussey
Mr Adrian McQuillan
Mr Sean Rogers
Mr Jim Wells

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Jack Peel (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Roy Beggs
2:02pm The meeting began in open session.
2:04pm Mr Girvan joined the meeting.
2:05pm Mr Girvan left the meeting.

2:05pm The meeting moved into closed session.

5. Inquiry into Cross Border Broadband Initiative — the Bytel Project — Consideration of Draft
Report.

2:06pm Mr Girvan re-joined the meeting.
2:08pm Mr McQuillan joined the meeting.

Agreed: The Committee considered its draft report on the above inquiry.

Main Body of Report:

Paragraphs 1-9 Read and Agreed
Paragraph 10 Read, Amended and Agreed
Paragraphs 11-12 Read and Agreed
Recommendation 1 Read and Agreed
Paragraphs 13-16 Read and Agreed
Recommendation 2 Read and Agreed
Paragraphs 17-21 Read and Agreed
Paragraph 22 Read, Amended and Agreed
Paragraphs 23-25 Read and Agreed
Paragraph 26 Read, Amended and Agreed
Recommendation 3 Read and Agreed
Paragraphs 27-30 Read and Agreed
Paragraph 31 Read, Amended and Agreed
Paragraph 32 Read and Agreed
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Recommendation 4
Paragraph 33-38
Recommendation 5
Paragraph 39-40
Recommendation 6
Paragraph 41-43
Recommendation 7
Paragraph 44-47
Recommendation 8

Paragraphs 48-49

Executive Summary:

Paragraphs 1-8

Conclusions:
Paragraphs 9-16

Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed
Read and Agreed

Read and Agreed

Read and Agreed

Paragraph 17 Read, Amended and Agreed

Paragraphs 18-19 Read and Agreed

Summary of Recommendations:
Recommendations 1-8 Read and Agreed

Agreed: The Committee agreed the minutes, minutes of evidence and correspondence to
be included as appendices to the report.

Agreed: The Committee ordered the report to be printed

Agreed: The Committee agreed the report to be launched on Wednesday 1 July 2015 and
for a press release to be brought before the Committee on Wednesday 17 June
2015. The Committee agreed that the Press Release should refer to the report
of the PAC in the Oireachtas which is to be launched on the same day.

2:21pm Mr Wells joined the meeting.

2:24pm Mr Rogers left the meeting.

[EXTRACT]
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18 March 2015

Members present for all or part of the
proceedings:

Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Roy Beggs

Mr Alex Easton

Mr Paul Girvan

Mr Sean Rogers

Witnesses:

Dr Andrew McCormick
Mr Eugene Rooney

Department of

Enterprise, Trade and

Ms Alison Caldwell
Mr Jack Layberry
Mr David Sterling

Mr Kieran Donnelly

Mr Pat Colgan

Investment

Department of Finance
and Personnel

Northern Ireland Audit
Office

Special EU
Programmes Body

The Chairperson (Ms Boyle): We have
with us today Mr David Sterling, the
accounting officer for the Department
of Finance and Personnel; Dr Andrew
McCormick, the accounting officer for
the Department of Enterprise, Trade
and Investment; Mr Eugene Rooney, the
senior finance director in DETI; and Mr
Pat Colgan, the chief executive of the
Special EU Programmes Body (SEUPB).
We also have with us Mr Jack Layberry,
the Treasury Officer of Accounts (TOA);
Mr Kieran Donnelly, the Comptroller and
Auditor General (C&AG); and Ms Alison
Caldwell from DFR | thank you all for
joining us. You are all very welcome.

| will open by asking you a couple of
questions, Dr McCormick. The facts of
the case speak for themselves. Do you
accept that the project was mishandled
from the outset by your Department?

Dr Andrew McCormick (Department
of Enterprise, Trade and Investment):
Fundamentally, yes. There were grave
weaknesses in the processes, as

the Northern Ireland Audit Office
(NIAO) report draws out, at the initial

appraisal stage and at further steps
along the way. All of us here recognise
and acknowledge that the project was
not handled as it should have been,
and that leaves a lot of questions
unanswered, including whether value
was obtained. There was some success
from the project, in that improvement
in broadband services was delivered,
but, in the context of the fundamental
processes not being as they should
have been, it is not possible to be sure
that we got value for money. Therefore,
there is a lot to be concerned about,
not to mention the points that you made
earlier. | appreciate what you said and
recognise that, in our answers, we will
have to be careful about what we say
about the ongoing legal proceedings.
Apologies if that limits some of the
things that we can say this afternoon.

The Chairperson (Ms Boyle): Thank you.

Dr McCormick and Mr Colgan, this was
a cross-border project that required
effective cooperation between DFE DETI
and SEUPB. In my and the Committee’s
view, there was a catalogue of
mismanagement, poor communication
and inadequate responses to warnings.
What steps have been taken to ensure
that those failings never occur in similar
projects?

Dr McCormick: We have taken a lot of
corrective action to improve procedures
and processes, including having a new
casework-handling arrangement in

DETI, with a clear separation of roles
between those sponsoring and leading
on projects and those responsible for
approving and authorising finance. We
have a committee process that allows
that to be tested in a much more
rigorous way. A fundamental aspect of
what is at issue here was that too much
weight and emphasis was being placed
on the role of an individual unit in the
Department. We have undertaken those
steps. There have also been significant
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10.

improvements made in dealing with 11.

post-project evaluation.

One of the root-cause issues with some
of the investigative processes was that
too much was being done by one unit.
We are clear that, where allegations

emerge that need to be investigated, the 12.

first course of action to take is to make
sure that there is some independent
check in place. That is a consistent
theme with whistle-blowing issues, in this
context and in others. There has to be a
rigorous and firm initial investigation so
that the primary facts are established
before any conclusions are reached.
There have been very significant
improvements made in the process since
the time of this case, in 2004.

The Chairperson (Ms Boyle): Mr Colgan,
do you have anything to add?

13.

Mr Pat Colgan (Special EU Programmes
Body): Not a lot. | just wish to say

that the regulatory environment for

the current suite of problems from

2007 to 2014 and for the newer suite

of problems from 2014 to 2020 is

quite different from that which was

in place from 2000 to 2006. All the
controls and mechanisms are based

on the regulations as they were then.

Dr McCormick is absolutely right: the

big thing that we have learnt is to
separate the verification and control

of expenditure, claims, and so on,

which happened in the period from
2007 to 2013, very strongly from any
institution or organisation involved in the
implementation or monitoring of projects.

The Chairperson (Ms Boyle):

Dr McCormick, in figure 8 of the
C&AG's report, we can see that the
shortcomings in the Bytel project bear
an uncanny resemblance to the issue
that the Committee identified in the
past with DETI's management of the
Bioscience and Technology Institute

(BTI). I have that report with me today. 14.

There appear to have been endemic
problems with project management and
oversight in your Department around
that time. What has been done to
address those serious deficiencies?

Dr McCormick: As you said, Chair, this
investigation and the BTI one relate to
broadly the same period. Therefore, it
was not possible to learn the lessons
from BTl in time to apply them to the
Bytel project. That is a matter of fact.

The actions taken involve a series of
procedural steps that recognise the
need to be wary of and alert to all the
different aspects that can go wrong,
including understanding the project. The
first and major lesson for us to learn
from the Bytel project is to have good
and clear technical expertise. One of the
failings is that it was not until quite late
in the whole process that people had
grasped exactly what was happening

in technical terms. That is part of what
goes on. We need to be sure of that.

We have issues with improving the
oversight of the process of economic
appraisal. We need to be sure that
economic appraisals and post-project
evaluations are fit for purpose. One
way in which to do that is to test-drill
and make sure that there is senior
involvement in and consideration

of a selection of those appraisals

and evaluations. We have to rely on
processes and procedures throughout
Departments. People have to know
what their jobs are and do them. We
cannot look over everybody’s shoulder
100% of the time. That is not a practical
reality, so how do we, as accounting
officers, have an assurance that things
are proper and able to be defended?
That sometimes involves a random
sample being subject to additional
scrutiny to check whether something

is working; looking for assurance from
the appropriate levels throughout
Departments and sponsored bodies that
procedures are known, understood and
continuously being applied; and making
sure that we have processes in place
that lead to reappraisal when there are
significant changes to projects.

We are also looking at the kind of
separation of roles that | talked about
before for the casework committee,
making sure that internal audit has the
power and resources to highlight issues
that arise. We have raised awareness

28



Minutes of Evidence — 18 March 2015

15.

16.

17.

18.

through fraud awareness training. That
is another essential element of how
this moves forward. We are making sure
that we have different delegated limits
so that, where large sums of money are
being approved for expenditure, they
have to be referred to an appropriate
level. That has to be kept under review
and has to be sensitive to experience
and circumstance so that we do not
make presumptions. We have to avoid
presuming that things are OK. Part

of the role is the need to have proper
oversight of risk and effective audit and
risk committee work. All those things
should bring challenge and questions.
We have audit and risk committees

led by independent board members in
Departments who ask me, as accounting
officer, and the team, as the overseers,
independent questions. There is a range
of lessons to be learned there. | am
happy to say more on that if you wish.

The Chairperson (Ms Boyle): Before

| let the Deputy Chairperson in, | will

read out recommendation 9 that the

Committee made to the Department

out of the Bioscience and Technology
Institute inquiry:

“The Committee is critical of the haphazard
way in which DETI responded to the
suspicions of fraud and impropriety in this
case, particularly in its consultations with the
PSNI. The Committee recommends, therefore,
that DETI reviews the adequacy of its fraud
response plan, considers whether additional
training is required for staff charged with
handling fraud cases”.

Are you content that your Department
has fully implemented that and that you
have the resources and expertise to
deal with it?

Dr McCormick: A revised fraud
response plan was issued, and we have
kept that under review in the light of all
those recommendations.

Mr David Sterling (Department of
Finance and Personnel): | will chip in.
| was a witness before the Committee
in 2012 on the BTI case, and | was
accounting officer in DETI during that
period. We put in place a new fraud
response plan in 2012 that sought

19.

20.

21.

22,

to address all the failings that had
been identified in the BTl case. When

| was there, | was certainly satisfied
that procedures in DETI were much
better. | am sure that that remains the
case. Now that | am in DFR | have a
responsibility for ensuring that effective
fraud response plans are in place
across all Departments. We regularly
issue guidance on that to them all,
including guidance that people should
constantly monitor the effectiveness of
the plans.

The Chairperson (Ms Boyle): Deputy
Chairperson, you wanted in.

Mr Dallat: | was provoked, yes. Perhaps
| am far too long on this Committee,

but | am really fed up with the fairy
tales. This is a modern democracy, in
which you would assume that all those
procedures would be in place, including
all the checks and balances. It reminds
me of a trip that | made to Thilisi in
Georgia in eastern Europe a couple of
years ago. That is the sort of evidence
that was being given there. People were
saying, “We are an emerging democracy.
We are coming out of being a totalitarian
state under Russia and so did not have
the systems in place”.

Where does the buck stop? Who takes
responsibility?

Dr McCormick: We are answerable

to the Committee for this case. We
recognise that the failings were very
grave. We have to apologise for that
and do all that we can to ensure that
lessons have been learnt and that better
systems are in place. We believe that
they are. | agree with you that there is
not a lot in what went wrong that should
not have been right at the time. It is not
as if there were not cases in the period
before. David and | are long enough

in these jobs to have known of cases
from decades before. There is no good
explanation, but this happened, we have
to explain what happened and we will do
our best to draw out the facts of what
happened. There is no good answer to
your question.
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24,
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26.
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28.

Mr Dallat: Chairperson, | admire Dr
McCormick’s honesty and have the
highest respect for him personally, so
obviously that is not the reason that |
asked the question.

Against the background of where we are
at today, with 500 teachers and 1,000
classroom assistants facing the sack,
and people not getting operations, can
we really wear this by you saying, “Aw,
well, we've learnt our lesson”?

Dr McCormick: The question is this: can
we be confident that the main lessons
of this are such that something like

this could not happen again? | always
hesitate to say that something can never
happen, because everything depends on
human behaviour. What we have to do is
ensure that the processes and systems
are in place to minimise the chance

of it happening; that they are applied
rigorously; and that we, as accounting
officers, and senior staff throughout
Departments pay faithful attention to the
procedures and give priority in our time
to risk management.

We need to also make sure that that is
balanced and that we do not become
obsessive and over-systematise the
place. That leads to slow decision-
making and criticism for it, and that is
also bad. We have to find a balance
that is effective and rigorous and that
is genuine in its effectiveness. We are
ultimately to be judged on those things
by you. That is fundamental to the way
in which the constitution works and is
very important.

Mr Sterling: | agree with that. You can
never guarantee that there will not be a
problem, but what | will say now is that |
am confident, and | think that Andrew is
confident as well, that, in DETI and other
Departments, systems are much better
now, which means that there should be
a much-reduced risk of a recurrence.

Equally, our systems for investigating
and handling things when they go
wrong are much better now as well. |
am confident that the risk of the clear
failings in this case happening again is
much reduced now.

29.
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Mr Dallat: The Committee, as you know,
has come under enormous pressure

for stifling risk-taking, but surely this
was not about risk. You had £20,000 in
equipment invoiced at £2 million. Sorry,
but is that the type of risk we are being
asked to accept?

Dr McCormick: No. Sorry, | would

never say that. There is a cultural
consequence, where behaviour can be
risk-averse, but, and | have said in many
discussions within the Department that
that is not a consequence of what this
Committee does. | have never seen

this Committee criticise someone who
has said, “I took a risk, and it went
wrong”. In my experience, that has never
happened.

The worse cases that you have dealt
with have been those in which process
went wrong. Our responsibility is to do
process well. That is what we are here
for.

Mr Sterling: | got clear advice from

the Committee when | was here before
about BTl and at least one other DETI
case that | should not go away thinking
that | needed to become more risk-
averse. Rather, the issue is all about
managing risk better than we have done
in the past.

The Chairperson (Ms Boyle): | thank
you for those comments.

Dr McCormick, given that Invest NI
has well-established procedures and
specialist resources for overseeing
grant-assisted projects and assessing
the eligibility of grant expenditure, why
was the project managed by DETI?

Dr McCormick: The way in which things
were organised at the time of the project
meant that quite a lot of priority was
given to the development of telecoms,
especially the ambition to be a leading
region for broadband. As a matter

of fact, the way in which things were
organised was that that responsibility
was given to the telecoms policy unit.
All those things have evolved since
then, and | am very open to the thought
that it may be sensible to concentrate
expertise in the oversight of grants and
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36.

37.

38.

39.
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41.

transactions. That is something we
have been thinking about already, in the
context of the review of the Northern
Ireland Tourist Board and whether
tourism projects can be handled in a
different way. A very real and present
consideration is what the best way

is to ensure that we have dedicated
resources that are proportionate to the
scale of activity.

In the context of the way in which this
emerged, the origin of the project was
an opportunity that arose through
INTERREG funding to handle things in
a certain way. It was not seen at that
time as being part of Invest Northern
Ireland’s remit.

The Chairperson (Ms Boyle): Mr
Sterling, you are, as you said, the
permanent secretary in the Department
of Finance and Personnel. To help us
clarify your role in these events, can
you tell the Committee when you were
in post as the permanent secretary

in DETI? That information will assist
members in asking further questions.

Mr Sterling: | moved to DETI in March
2008 as a grade 3, where | was in
charge of the policy group, which had
overall responsibility for the telecoms
unit. | was then promoted to assistant
secretary in October 2009. | left the
Department at the end of June 2014.

Mr Dallat: Dr McCormick, in part 3 of
the report, we see that the Department
was under considerable pressure to
meet targets for payment of grants.
Paragraph 3.14 of the report by the Irish
C&AG also suggests that you needed to
approve the project to meet expenditure
targets. Which was more important?
Getting the project over the line to meet
the N+2 target or ensuring value for
money?

Dr McCormick: Of course, value for
money is a major consideration. Both of
the points that you make are essential.

Mr Dallat: For the purpose of our inquiry,
we really need to press you to prioritise
them.

42,

43.

44,

45,

46.

Dr McCormick: The point that | put
back to you is this: if we had failed to
meet the spending deadline, things
would not have happened, which would
have led to legitimate criticism from
MLAs, Committees and the public about
resources being lost. That is a grave
responsibility, so we absolutely have
to do both. We absolutely have to fulfil
all the obligations on testing value for
money and on meeting deadlines. If
we fail to meet the deadlines, nothing
happens, and we are all wasting our
time. The deadlines matter.

Mr Dallat: Surely in this case, Dr
McCormick, you did not achieve both.
You got over the line, but what a price to

pay.

Dr McCormick: | acknowledge that. In
this case, that was completely wrong.

| also have accepted, as the report
states, that there was an imbalance in
the behaviour and thinking at the time,
owing to there being a lot of pressure
to meet the N+2 deadline. | was very
conscious of that in the job that | had
at the time. Everyone was pressing

for spend to be achieved, in order to
avoid resources being lost. However,

it is, as | said, equally essential, and
arguably more important, to ensure
propriety, regularity and value for money.
Those are fundamental responsibilities
of an accounting officer, and things
should not be signed off at any level
by any Department without there being
satisfaction on those points.

Mr Dallat: You will recall, Dr McCormick,
that the project only narrowly passed
the threshold required to proceed to the
economic appraisal stage. Was that not
a warning sign that you needed to have
additional checks and balances in place
to avoid the inevitable, which was not
getting value for money?

Dr McCormick: It is hard to put yourself
entirely in the shoes of those who were
undertaking those considerations. At
the time, there was certainly a major
ambition to ensure that broadband

was extended and that we maintained

a momentum and a success in that
area as a region. The truth is that there
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48.

49.
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52.

were significant failings in processing
the case, and that should not have
happened. | have no defence to offer on
those main criticisms.

Mr Dallat: You relied on a single letter
as evidence that this was a good
project. There was no formal agreement
between Aurora and Bytel. Surely the
thing was completely out of control by
that stage.

Dr McCormick: There was a letter
from someone whom we regarded as
a reasonable representative of the
organisation.

Mr Dallat: Can | ask who it was?

Dr McCormick: The name is available.
He was a manager in the organisation,
and there was no obvious reason not
to believe that he was writing on behalf
of the organisation. After all, Aurora is

a subsidiary of Bord Gais. It is a semi-
state body and would have been known
to our colleagues in the South in the
Department of Communications, Marine
and Natural Resources (DCMNR), which
was the sponsor of Bord Gais. Therefore,
there was some reason to believe that
the person was writing with authority.

It is also worth pointing out that

the economic appraisal by Deloitte
highlighted the importance of that

as a major risk to the project and
recommended that we took action

to tie that down. With hindsight, that
should have happened. Clearly, there
were steps that we could have taken,
based on our knowledge that that was
an important risk, but those steps were
not taken. We recognise and accept
that major mistakes were made on that
aspect of the project.

That does not mean that it was so
dangerous that the decision should
have been taken to not proceed. It is
like an amber light on a railway track,
which means that you should proceed
with caution, as opposed to a red light,
which means that you should stop. That
is the way in which | would characterise
it. The problem that | am acknowledging
is that we did not proceed with caution.
We proceeded with determination

53.

54.

55.
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59.

to make it happen, and when the
Aurora relationship then broke down,
appropriate action was not taken.

Mr Dallat: | am still trying to get this
clear in my head, and it is not easy

to do so. Given that you had only this
single letter of evidence, and you are not
even too clear on from whom it came

or on what it was about — surely the
assessment should have been a lot
more rigorous than normal, particularly
as the project was only just slipping
through in the first place.

Dr McCormick: With hindsight, it is very
clear that there should have been a
more rigorous appraisal at that stage.
There were other weaknesses in the
economic appraisal. All that | can say is
that the view was taken that there was
reason to rely on the Aurora partnership
and that it looked as though the project
could work. It was attractive, in the
sense of providing an opportunity to
fulfil the purpose and intention behind
the idea, which was to extend access to
broadband and increase competition in
the market.

We are acknowledging that there
should have been fuller and more
careful appraisal and scrutiny and more
conditions built in and applied through
the letter of offer and the checking of
the process after the letter of offer was
received. Therefore, it was not just the
one point in time: all the way through
the months and the year after the initial
decisions had been taken, there were
opportunities to re-examine.

Mr Dallat: | accept what Dr McCormick
is saying about the absolute need to
deliver. | think in particular of all those
small and medium-sized businesses

in the border region who desperately
needed broadband. If this had happened
in the private sector, there would be
heads rolling, would there not?

Dr McCormick: | guess so.
Mr Dallat: | will not pursue that.

At paragraph 2.14 of the NIAO report,
we read that the appraisal team did
not have sufficient expertise to assess
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65.
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68.

properly the technical aspects and costs
of the project. It is superfluous for me
to say that that is unbelievable — well,
almost. If you cannot adequately test
what you are being told by a project
promoter, surely you will have the

wool pulled over your eyes. My really
hackneyed question is this: what are
you doing to make sure that it does not
happen again?

Dr McCormick: | have said already

that one of the most important lessons
from this case is that, in dealing with
any project, it is important to have on
your side someone who understands
the technicalities in great detail. If

that requires us either to have internal
staff with that expertise or to retain
consultancy advice, that is what we
should do. We should make sure that we
have got the right expertise explicitly and
totally on our side, without any conflict
of interest.That is part of how we have
to manage these processes. The fact is
that it was only when we had the input
of Consultants B, as the report refers

to them, at quite a late stage of the
process that full and proper technical
understanding emerged. That is one of
the biggest points in the story.

Mr Dallat: | am listening carefully to Dr
McCormick, and he mentioned a few
times the dreaded term “consultants”.
Do we know who the consultants were?
Can you name them?

Dr McCormick: Yes. All the companies
are known. Which ones —

Mr Dallat: | am always intrigued when
somebody is referred to as “Consultants
A” or “Consultants B”. Do they have
names?

Dr McCormick: Yes.
Mr Dallat: Who are they?

Dr McCormick: “Consultants A” is ASM
Horwath, and “Consultants B” is Prisa
Consulting.

Mr Dallat: Thank you. Now —

The Chairperson (Ms Boyle): Sorry,
Deputy Chairperson. Paul and Roy
wanted a wee supplementary in there.

69.

70.

71.
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Mr Beggs: You said that it was vital
that consultants should not have any
conflict of interest. Did you come across
evidence that the advising consultants
specifically had a conflict of interest in
this case?

Dr McCormick: There is no obvious
and straightforward conflict of interest.
There are questions about some of the
connections, but there is nothing directly
problematic in that sense. Most of the
investigative work was done following
the 2008 whistle-blowing, so that is
where most of the input comes from.
The other relevant inputs were the
initial economic appraisal by Deloitte.
The oversight of the measure and the
technical input to the appraisal process
and the oversight of the payments was
done through Western Connect, which
is mentioned quite a lot throughout the
report. There is an issue to consider

in relation to them. The post-project
evaluation was done by Parsons
Brinckerhoff, and there were then two
investigative consultants, whom | have
mentioned already.

The Chairperson (Ms Boyle): Paul, are
you content?

Mr Girvan: | would like to tease out a
wee bit of detail about the consultants’
brief. That is vital. Was their brief, “Can
this project deliver?”? Was the brief
concise enough to identify whether there
was a necessity for the spend being
made? You can ask somebody, “Will

this engine run?”, and they can look at
it and say, “Yes, | can make that engine
run”, and the consultant could tell you
that it can run, but that does not tell you
whether it will fit into the job that it was
built for. Did the brief that the consultant
was given marry up with the outputs of
the project, or was there a necessity for
the project to be done even on the basis
of what was already happening?

Dr McCormick: That is relevant to

two aspects of the input. First, it is
relevant to the economic appraisal,
which, by definition, asks, “What’s the
objective? What are the means by which
that objective can be fulfilled? How do
you rank and rate the options?”. That
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74.

75.

76.
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very question was exactly why Deloitte
was commissioned. It provided an
appraisal that, at the time, was regarded
as satisfactory, and it recommended
proceeding with the option as happened:
the Bytel project. The role of the second
group that | mentioned — Western
Connect — was, with that as a given
and with the decision having been

taken to proceed with the measure, to
undertake a technical oversight of the
project. | am looking to colleagues as

to whether there is more detail on the
brief given to Western Connect. That is
probably where —

Mr Girvan: That is exactly where | am
going. Western Connect seems to have
a very close affiliation with the company
that was supposedly delivering the
project.

79.

Dr McCormick: It is worth making the
point that, the first time the project was
appraised and scored as to whether

it was satisfactory, Western Connect
failed it. That was the initial assessment
of the project. Western Connect was
appointed by the two Departments as
an overseeing agent to fulfil technical
assessment and oversight of the
project. That was the beginning, at that
stage, of consideration of whether the
project should go forward. The first
time it was put to the test and scored
by Western Connect alone it was

failed. There was then some revision,
reassessment and a scaling down of
costs, and a number of things changed
that allowed it, as the Deputy Chair said
earlier, to pass. It was a bare pass, but
it was a pass. That decision was taken
by Western Connect alongside the two
Departments, North and South.

There is a range of different issues
in and around the relationship with
Western Connect. Its responsibility
at that time was to work for two
Departments in assessing and
overseeing the project. There is —

Mr Girvan: | am more intrigued about
how the Damascus-road experience took
place in Western Connect. The lights
suddenly turned on, and it was thought
that it was a good project and that we

80.

81.

should go ahead with it. The argument
and how it stacked up in the figures

might be one way, but were there other
aspects of their turnaround of opinion?

People are very sceptical. Not everything
will be in the report, because, obviously,
many meetings were held in hotel foyers
to discuss important issues, some of
which might have included the necessity
for money to change hands. | do not
know. We are looking at it and what we
see indicates that. We are looking at a
smoking gun and something definitely
had to be fired to turn somebody around
from turning a project down to becoming
the lead in making sure that it was
delivered. Other members will maybe
delve into the relationships between
Western Connect and Bytel later.

Mr Dallat: | want to move on to Mr
Colgan. You were in a unique position;
you were carrying a huge responsibility
to deliver the project. The other point —
| am sure that | will not offend anybody
by mentioning it — is that you are aware
that cross-border bodies, more than
anything else, are heavily scrutinised by
the Assembly for value for money. We
even hear big arguments against their
very existence. Can you tell me why a
proper assessment of the project was
not carried out?

Mr Colgan: At the time, the way in which
the programme was designed meant
that it was based on systems of control
that involved a delegation of authority
for particular parts of the programme to
what we call the implementing agents.
In this case, it was two Departments —
one in Belfast and one in Dublin — DETI
and DCENR.

We had a service-level agreement with
both Departments, setting out, quite
clearly, their roles, responsibilities

and duties in case difficulties arose.
That was delegated to them, and we
took assurances from them about
their implementation; we also took
assurances from them about their
assessment of the project and its later
monitoring. With the benefit of hindsight,
it is fair to say that those assurances
should have been questioned more. In

34



Minutes of Evidence — 18 March 2015

82.

83.
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the design of new programmes they are;
however, there was not the provision to
do that back then.

Mr Dallat: Why do you think that two
Departments, North and South, gave you
all those assurances that turned out to
be empty sepulchres?

Mr Colgan: That is a good question.

We took those assurances from the
Departments on the assumption that
rigorous verification was being carried
out, and we received assurances that
that was happening. In accordance with
the terms of the service-level agreement
that we had with them, it was their duty
and responsibility to implement that part
of the programme in that way.

Mr Dallat: That is most helpful

and frank. Hopefully, it will help the
Committee to form its opinions in its
report. What you are saying is that

a cross-body body, in all innocence,
accepted wise counsel from two
Departments that was subsequently
found to be without foundation.

Mr Colgan: If | may put it into
context. During that time, SEUPB

was responsible for 420 projects in
INTERREG, and there were 7,500
projects in the Peace Il programme.

It was not physically possible for us
to be involved with the detail of every
one of nearly 8,000 projects, so there
was a system of delegating them to
implementing agents back then.

Mr Dallat: | want to ask a very blunt
question: were you subject to political
pressure?

Mr Colgan: | do my job the best | see

fit in compliance with EU regulations,
national rules and where | see my role
in dealing in an honest way with integrity
with the system as it is presented to
me. It would be naive to think that there
is no political pressure in the system

— it happens all the time — but | am
certainly not aware of, and was not
subjected to, any political pressure.

Mr Dallat: | ask the question only
because there is a fine line between

89.
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lobbying and pressure. | do not
personally question you in any way.

Mr Colgan: | know that you do not.

Mr Dallat: | have the highest regard for
you.

Dr McCormick, you have heard what

has just been said, and no doubt you
will reflect on it. In paragraph 2.17, we
are told that an offer of assistance was
issued to Bytel in October 2004 and, by
December 2004, Aurora had withdrawn
from the project, yet the project was not
reappraised. The withdrawal of such a
key partner was clearly a fundamental
change. Why did you not take the
necessary steps to reappraise the
project?

Dr McCormick: That is clearly part of
what was wholly unacceptable about the
way the project was handled. It should
have been reappraised; there is no
question in my mind about that.

| have tried to put myself in the shoes
of those who were dealing with it at the
time, and | guess that there is a way of
thinking about it that they were trying
to achieve a certain outcome. How
that outcome was achieved was not as
important as achieving the outcome.

In the change from the Aurora-based
proposal, which was approved and drawn
out in the letter of offer and all the
documentation up to that point, all that
had really changed was that, instead

of Aurora providing that relationship, it
would now be Eircom.

There is clear evidence in the file

that, between the breaking off of

the relationship with Aurora and the
establishment of the final contract with
Eircom, the Department was holding
back and saying, “We can’t do anything,
we can’t pay you anything, nothing can
go forward, because we need this to be
secured.” However, my understating is
that they saw it as a like-for-like change
and Aurora was replaced by Eircom and
went on much as before.

That misses some very important
points. It misses a significant change in
the nature of what Eircom was providing
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96.

97.

98.

99.

compared to what Aurora had proposed 100.

to provide and, importantly, it missed a
change in cost. For those two reasons,
it should have been reappraised, and we
should not have accepted the valuation
placed on the project as sent to us by
Western Connect and Bytel, which led to
the final payment of grant. It absolutely
should have been reappraised; that

is plain and straightforward to me.

101.

However, | can just about see a possible 102.

way of thinking about it that might
explain why it was not.

103.

Mr Dallat: Somebody more eloquent
than | might describe this as a

comedy of errors or a cacophony of 105.

excuses. All | am witnessing from

Dr McCormick, whom | respect, is a
damage-limitation exercise. | do not
hear anything particular useful or any
acknowledgement of who the buck
stopped with and who was responsible.

Mr Colgan, following on from the
previous question to Dr McCormick,
why did the Special EU Programmes
Body not ensure that the necessary
reappraisal was undertaken? | am sure
that, in giving me an answer, you will
reflect on what you have just heard.

Mr Colgan: The service-level agreement
that we have with the implementing
agents in this case is very specific about
responsibility for project assessment:
responsibility for assessment lies with
the implementing agent. We provide
them with guidelines, and, in 2003, we
provided them with training in project
assessment; in 2006, we provided them
with training in financial verification and
controls. Ultimately, however, we accept
the assurances from the implementing
agents, in this case DETI and DCENR,
that what had to be done was being
done. We raised questions specifically
about the economic appraisal and

were given assurances that what was 107.

necessary had been done.

Mr Dallat: What | am hearing from Mr
Colgan is that, within your constraints
and limitations, you did what was asked
of you.

104.

106.

Mr Colgan: | believe that there was
nothing more we could have done at the
time. We first heard that there was a
serious problem in 2011.

Mr Rogers: | will just carry on with

you, Dr McCormick. Go back and talk
about the project. There was joint
responsibility between DETI and DCENR,
but was DETI not the lead partner?

Dr McCormick: In effect, yes.

Mr Rogers: So, ultimately, the buck
stops with you.

Dr McCormick: That is right, yes.

Mr Rogers: | will look at the checking
and authorisation of grant claims
and go to paragraph 3.7, which tells
us that the two largest Bytel grant
claims were submitted very close to
EU payment deadlines. Why, if this
obviously increased the risk of riders
being submitted in those claims, was
greater emphasis not given to ensuring
that claims were for valid and eligible
expenditure? That is on page 21.

Dr McCormick: | am afraid that | am
going to be as unsatisfactory for you

as | have been for the Deputy Chair.
There is not a good answer to that
question. It should have been checked
more thoroughly and should have been
examined and tested. At the time of the
first grant claim, which gives rise to a
whole range of questions, part of what
was going on was uncertainty over the
Aurora relationship. It was therefore
accepted that the original plan to make
payments of grant aid based on that
relationship — that is what the letter

of offer says — was not possible. It
was not possible to make a legitimate
payment, so there is a reason of
conscience and diligence that says that
we could not make that payment. Maybe
there was an element of good in that.

Where it all goes wrong is in making

a payment for explicitly ineligible
expenditure, which is why | find that both
unacceptable and indefensible, but it
happened. What | have been told is that
there was a need to have a receipt for
something — an invoice — and therefore
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108.

109.

110.

“Let’s ensure that there is one”. It is
something that is referred to in the letter
of offer. The equipment, which was the
basis of grant claim 1, was referred to

in the letter of offer. It was, at that time,
regarded as an essential element in how
the project would be delivered, and so
the decision was taken to grant aid on
that basis. As was drawn out earlier, it
was taken under time pressure to meet
the N+2 deadline, but, straightforwardly,
it should not have happened. There is
no acceptable reason for it to have been
done in that way.

Mr Rogers: You talk about pressures,
specifically time pressures. In the

case of the payment of the Bytel grant
claims, could it not have been due to the
pressure put on staff by senior the Civil
Service to ensure that EU funding was
utilised and that spending targets were
not missed?

Dr McCormick: That pressure was
there; there was pressure on us all at
that time. There was also a recognition
that, if we failed to spend, there

would be serious criticism for losing
resources for services. That is a valid
and legitimate criticism, and is why it
is important to meet deadlines, but
that is no excuse whatsoever for not
undertaking proper process or sticking
to the things that had been approved,
and this action moved away from that.
There were some discussions; it was not
just one individual taking a decision to
pay on that basis. It was in conjunction
with the Department in the South, and
there were other checks made at that
time. It should not have happened, and
certainly the time pressure is no good
reason for doing the wrong thing.

Mr Rogers: In response to what you
said to the Deputy Chair about value for
money, we come to the conclusion that
perhaps value for money was not high
on your list of priorities. In your opening
comments, you said that you were not
sure whether you got value for money,
but anybody looking at this report will
say that you are very sure that there

is no value for money. However, you
also said, in answer to the Deputy

111.
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117.

118.

Chair, that value for money is a major
consideration.

Dr McCormick: | think that | said that
it was essential. We always have to get
value for money, and we also always
have to spend in time; otherwise we do
not spend anything. All | am saying is
that it is essential to secure value for
money and essential to meet deadlines.
We do not have the option of stepping
away from either of those, but, in

this case, there was a clear failure to
achieve value. There was some value,
but not satisfactory value for money.

Mr Rogers: It just jumped out at me, but
Hansard will tell. | thought that you said
that it was a major consideration, not an
essential.

Dr McCormick: | believe that | said that
it was “essential”. | may have used the
word “major” as well, and, if | did, let me
clarify and be absolutely sure that what |
am saying is that it is essential for us to
secure value for money.

Mr Rogers: That takes me to page 22,
figure 3. In the first row of figure 3 it
notes that, while the Nortel equipment
was ineligible for INTERREG grant
support, the joint implementing agents
agreed that it should be included in the
first claim. Who signed that off?

Dr McCormick: It was signed off by the
telecoms policy unit, which was leading
the measure. We were in the lead, so, as
has been established, we were in effect
the lead responsible organisation, but
the Southern Department was also aware
of this being done and was satisfied

that it was the right thing to do in the
circumstances. That was the view that was
taken and, as | said, that was incorrect. It
was signed off by the Department.

Mr Rogers: You were the responsible
organisation, but this was not
responsible.

Dr McCormick: | accept that. It was
wrong and should not have happened.

Mr Rogers: This grant was to be
deducted from subsequent claims, but
that never happened.
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Dr McCormick: It was not specifically
deducted. The way it worked out, in
relation to the subsequent payments,
was that the consideration held to was
that the letter of offer should be fulfilled.
Therefore the final payments added

up to the total grant envisaged in the
letter of offer. | do not accept this line

of argument, but what | have heard as a
line of argument is that, in the end, the
outcome matched as closely as possible
to the letter of offer and, therefore,

that grant aid was paid for the things
envisaged. In fact, of course, they were
not, because we had to switch from
Aurora to Eircom and it all went wrong
on that basis.

If you accept, for a moment, the concept
that Eircom was just a substitute for
Aurora, then maybe you can see a
scenario where the argument has a
certain logic. | do not accept it, but | can
just about understand that people would
have said “Oh, this is much the same
thing; therefore we will grant-aid this and
make the final payment as a balancing
payment”. The final payment, the fourth
claim, took them up to the €4-3 million
in total. That was all the expenditure
that had been envisaged, and now, at
the end of the process, it matched.

So you would say, “Well, yes, we gave
€1-3 million for this ineligible thing,

but we gave €1-3 million less than we
would have done for the actual eligible
expenditure”, had it been actually
eligible, but of course it was not, for the
other reason.

There is a series of problems. All |

am saying is that, if you step into a
particular way of thinking about it, there
is at least an element of consistency in
the mistakes that were made.

The Chairperson (Ms Boyle): Paul wants
in with a supplementary.

Mr Girvan: It is on that point; it is to do
with the €1-3 million drawdown for a

piece of equipment that was purchased
from Nortel. Was that equipment used?

Dr McCormick: No.

Mr Girvan: That equipment was not
used. It cost £30,000. Is that correct?
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Dr McCormick: Allegedly, yes, that is
right.

Mr Beggs: Euro.

Mr Girvan: It was €30,000. | know that
it was billed out, because | know where
it was bought. | thought that it was
purchased in sterling, but that is beside
the point. | appreciate that the invoice
was for €1-3 million. That invoice was
for 1-9 million —

Dr McCormick: There were a number of
other elements, yes.

Mr Girvan: On the basis of that, we
paid out €1-3 million for something that
was not needed and not used. Is that
not endemic of the whole project? We
paid out money for infrastructure and
equipment that was not needed. You
say that the outcomes of the project,
overall, attained the objectives. Would
those objectives have been delivered,
irrespective of the spend that was
made?

Dr McCormick: Possibly; we do not
know. Part of the reason why this

is difficult is that, in the absence of
reappraisal and proper process, it is not
possible to be sure whether all, most

or only some of the expenditure was
justifiable. There are some very serious
issues there. When the decision was
taken to grant-aid on the basis of the
Nortel equipment, the understanding
was that it was an essential element of
the project, as envisaged. However, even
at that stage, the Aurora partnership
was beginning to erode and fall apart,
so there was a warning signal there. Of
course, the two Departments had signed
a letter of offer; both were involved in
the decision. DETI had the primary lead
responsibility and was the Department
engaged in the most active handling

of it. The decision was taken. We can
make a payment only when something
is demonstrably purchased, and there is
pressure to secure an invoice showing
that.

Mr Girvan: My understanding is that
all it was interested in doing was
getting some hardware to back up an
invoice that was being presented to
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the Department for equipment that

was already out of date when it was
purchased and, as a consequence, a
valuation was put on that by someone.
That is what | would like to find out:

the individual who put a valuation of
€1-3 million on out-of-date equipment.

| come from that industry, so | have a
little knowledge of it. Technology moves
very quickly. What is perfectly up to
date today is out of date in six months’
time. As a consequence, | would like to
know who put the valuation on a piece
of equipment that was purchased for
£30,000. It was a rack to, possibly, light
up fibre cable.

| understand that, to connect fibre
cable and to put information down it,
connectors were being made along the
route. That would have had to be put

in place in several areas to deliver the
information. On the basis of that, there
was already an understanding that the
equipment was out of date. We have a
telecoms policy unit that, supposedly,
has the expertise to identify what is
going on. It has started to sound very
much as if somebody knew that there
was an opportunity to deliver a project
and said that they would manufacture a
project to deliver it and that it would get
paid out of the public purse, one way or
the other. It does not look good, and it
does not sound good to me.

Dr McCormick: | accept that.

Mr Girvan: It is starting to sound as

if people were in there not just to
manipulate the system but to milk it.
That is what it looks like. We have to
prove otherwise. | cannot. | am reading
a report that draws me to think that.

Mr Rogers: Was any valuation done of
the asset?

Dr McCormick: There are several points
to be made. One is that the economic
appraisal had identified this as a
reasonable number. | would not say

a precise valuation, but it was of the
right order.It is only with hindsight that
we know that the racks were obsolete
at the time. | do not think that that is
demonstrated. | do not think that there
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is clear evidence that that was known at
the time by the people who were taking
the decision to support it.

Mr Girvan: The boys who bought it
obviously knew that it was worth that.

Dr McCormick: That is exactly your
point; that is very clear. Even our
technical experts who reported in 2013
acknowledged that the specific item
would have been an industry standard
at that time. | accept your point about it
moving on, and | accept the uncertainty
about the sourcing and so on. | am

sure that your colleagues will have
further questions on that. However,
there was at least something available
to the Department, and it was relying
heavily on Western Connect as its
technical adviser. There was not a depth
of technical expertise in the team in

the telecoms policy unit, which is why
Western Connect was retained as the
managing agent by the two Departments
to oversee the project.

Mr Girvan: That is like ordering a

Bugatti Veyron and getting a Ford Fiesta
delivered; that is what it is like. It is the
very same thing. Unfortunately, nobody
in the Department thought to identify the
value of the item.

Mr Rogers: Basically, there was a piece
of paper, an invoice or whatever that
said that it was worth €1-3 million when
it was worth €30,000. The only check
that was actually carried out was that
there was an invoice or a bit of paper.
No basic check was carried out on the
value of the item.

Dr McCormick: We were assured that
Western Connect had inspected and
had gone in and seen that it was there.
| do not think that that amounts to a full
and effective valuation. Hindsight shows
that that was not the case. Again, try to
put yourself in the shoes of the people
who were doing these things daily at the
time. Something allowed them to say,
“We have Deloitte saying that this is the
kind of price that it will be worth, and, in
any case, once we do this thing properly,
we’ll only pay up to the letter of offer”.
That was part of the false thinking that
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said that all that mattered was: “Will we
get the outcome?”

Mr Rogers: The figure on page 24
states that the Nortel equipment was
procured from a company that was
controlled by the Bytel chairman. | am
sure that such an arrangement gives
you the possibility of significant risk.
When you checked this claim, reliable
evidence was not obtained as to where
the equipment had been sourced from
and its proper cost.

Dr McCormick: Again, they are
questions for which | do not have good
answers. | understand that the staff
dealing with the issue at the time knew
of the connection between Bytel and
XMCC. There is no good answer or
explanation to the questions you are
asking on that point.

Mr Rogers: The Chair asked a

similar question. Invest NI has quite
tight controls over the management

of transactions between related
companies. Why is DETI lagging behind
in this very important area?

Dr McCormick: Invest is doing those
things with DETI's oversight and
knowledge. We have also improved our
own processes, especially to ensure
that there are very clear checks and
balances for grant claims involving
related parties. A series of tests is
required of business units in the
Department that are dealing with grant
claims to ask additional questions, to
probe additional facts and to ensure
that there is a clear understanding of
relationships in order to avoid such a
situation happening again, whereby you
end up with something that you are
not sure of and that, on the face of it,
is doubtful or unsatisfactory. We have
paid significant attention to that, and |
believe that DETI and our arm’s-length
bodies are in a much better place on
that issue today.

Mr Rogers: You talked about the
assurances from Western Connect.
When did you become aware of the
shortcomings of those assurances,
particularly in the checking of the claim?
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What steps did you take to address
Western Connect’s underperformance on
the issue?

Dr McCormick: A lot of these things
came to light and properly into the open
only through the 2008 whistle-blowers.

| am sure that we will come to the
opportunity that was missed, because
some things were raised by the director
who talked to the Department in 2006.
We ultimately became aware through
the work done by the consultants who
advised us and by internal audit on the
investigation of the 2008 whistle-blower
information, which drew attention to the
doubts about what had gone on between
Bytel and XMCC in that context. | will
again say what | am sure that we will
say later in the hearing: processes took
longer than they should have taken.
There is a series of different issues.
Given that it had taken a long time to
establish those facts, it was difficult

to take timely corrective action. That is
part of the story and part of what went
so badly wrong.

Mr Rogers: Are you aware of any
connections between individuals who
work for Western Connect and the Bytel
group of companies?

Dr McCormick: There is an issue with
that. One individual, who had been a key
adviser under the contract between the
two Departments and Western Connect,
left Western Connect, as | understand
it, during the summer of 2005 and set
up a different consultancy organisation.
We are aware that he then provided
consultancy work. We do not think

that he was employed by Bytel, but we
have indications that he was working

as a consultant to Bytel, certainly by
January 2006, and providing information
on its behalf to the Department. In a
market context, it is not unusual for an
individual to change jobs or for someone
to obtain work from companies that he
has had dealings with in one context

or another, but staff in the Department
were aware that this had happened
because they had been dealing with

this individual on a substantive basis
through the work that was done on the
project in 2004 and 2005. The same
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person then reappeared in a different
guise in 2006. That was all known at
the time.

The contract with Western Connect
concluded in October 2005. The
technical assistance budget was
available under the European
programme. That came to a conclusion
in 2005, but our understanding is that
the individual had left the company
before that contract ended.

Mr Rogers: When did you become aware
of those connections?

Dr McCormick: The team dealing with
Bytel was aware of it at the time. | do
not know how much of that was known
more widely to senior management.

Mr Rogers: Thanks for your honesty, Dr
McCormick.

Mr Girvan: Dr McCormick, appendix 4
gives a breakdown relating to a €17-8
million donation for supposed benefit

in kind delivered by Bytel, for which
there was a claim and a payment of
€2-1 million. Can you explain why that
grant was paid when, according to figure
4, there was virtually no supporting
evidence for it? There is also the issue
of the 120 kilometres of ducting and
cabling that was claimed for as a
benefit-in-kind delivery. Maybe you could
refer to that.

Dr McCormick: As the report states,
there are grave concerns about the
nature of that payment. On the face of
it, it is totally unsatisfactory that, for
probably one of the largest payments
made by the Department in that period,
payment was made on what appears to
be such limited evidence. There are also
grave doubts about the factual accuracy
of the material in the claim, which
appears to overstate the value.

We did not properly understand what
had been obtained and what had been
done until we had the Prisa report in
2013, which was the first and best
proper technical appreciation of the
whole project. It drew out the fact that
there was no need for the scale of cost
and that you do not take the cost of
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creating one fibre pair and multiply by
four to get a legitimate figure. That is
just not the way to do it. We did not
know that at the time. Western Connect
provided a document prior to that claim
coming in that did much the same kind
of calculation of the potential value

of the benefit in kind to be achieved
through the project. There are very grave
concerns about that, and it is totally
unsatisfactory and not the way we would
expect it to be done.

| spoke to the individual who approved
the payment, and there is a different
point of view, which is broadly this:

he says that this was, by definition, a
balancing payment. It was the remainder
of the payment due under the letter of
offer. This was a final formality, which
was the culmination of a substantial
process whereby they knew what

was going on in the project and were
satisfied with it. There is good reason
not to be satisfied, but, at the time, they
were satisfied and went along with it. In
that context, this was exactly what they
were expecting.

The individual also told me that the
staff officer in the branch visited Bytel,
inspected documentation and saw
supporting documentation. There is a
reference in the report to “supporting
documentation”. It appears that

there was only one page, which is

on the record, as the basis for the
payment. That is true, and it is totally
unacceptable to me. However, what |

am being told is that there was a visit to
the Bytel premises and a review of other
evidence.

| do not accept that that was enough.
The criticisms in the report on that
stand. | am offering that purely as a
contextual explanation of what may
have happened. | do not regard that

as satisfactory because, as the report
draws out, this includes an over-inflated
over-specification of the benefits of

the project. This area is not fully and
satisfactorily explained.

Mr Girvan: | accept that aspect. Does
this not highlight a Department taking
on a fairly technical project without
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having any technical expertise? The
Department should have been able to
pick up the fact that, if somebody dug
up a road and installed fibre optic cable
along that section of road, it was being
done by a company that was being paid
by the same company.

It transpires that Eircom had already
installed 90% of the cable, yet this
invoice was claiming for 120 kilometres
of fibre cable valued at €16 million. |
am bewildered as to how someone can
claim to have put cable in the ground
that was never put in or paid for by them
in any shape or fashion and to claim for
an in-kind contribution.

| am wondering about the lack of
evidence to support the final claim.
Why did the checking of the claim not
challenge its legitimacy? As far as | am
concerned, it should have.

Dr McCormick: Again, my understanding
is that the team involved accepted that
that was the way that it was going to be
and accepted the concept that a grant
could be paid on the basis of benefit

in kind. It saw that as a legitimate way
of calculating benefit in kind. | do not
accept that; | agree with what you are
saying.

Mr Girvan: Who owns the cable in the
ground?

Dr McCormick: The maijority of it was
Eircom, and, as you say, the majority of
it was pre-existing. It bought a contract
whereby it leased bandwidth from
Eircom. That was a totally different
contract. What had been envisaged
with Aurora was a different nature of
arrangement.

Mr Girvan: It was no longer involved

in the project at that stage. That was

in the final stages, so Aurora had

no involvement whatsoever. It was
piggybacking on a previous contract that
had no legitimate connection to Bytel. Is
that correct?

Dr McCormick: Yes. It presented the
claim as a line to a letter of offer that
had been overtaken substantially by the
change in the nature of the contract.
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That is what happened. It should not
have happened. There is no substantive
defence to that.

Mr Sterling: It believed that what it was
getting was still in accordance with the
letter of offer, and it had moved to a
state of mind whereby it believed that it
was obtaining a service.

Mr Girvan: People get hung up on what
a letter of offer actually is. As far as

| am concerned, a letter of offer is a
letter of offer. If you find that you did not
need to make that spend, there is an
opportunity to pull it back, and it is no
longer a letter of offer. That is the way

| see it. That is probably a legal issue
that needs to be looked at as such.

| will be very precise in what | say: are
you aware of an internal Bytel email that
may refer to potential improper activity
by the company and the connections
between Bytel and members of staff in
DETI? If so, did your Department deal
with the issue raised in that email?

Dr McCormick: Yes. My understanding
is that you are referring to an email of
February 2006 —

Mr Girvan: Yes.

Dr McCormick: — in Bytel. The
Department received that email
attached to a letter from the solicitors
to one of the Bytel directors on 18

July 2006 as part of the first whistle-
blower issue that arose in the summer
of 2006. The email was attached to

an affidavit that is part of the court
proceedings that were, at that stage,
happening between two Bytel directors.
The email was received. It is still in its
place on the file. | looked at the file this
morning, and it is there.

Mr Girvan: Was any action taken?

Dr McCormick: No action was taken

on the basis of that email. | have no
good explanation as to why no action
was taken. We are not able to establish
exactly who saw it or what process
happened with that. We have spoken to
all the individuals who were in place at
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the time. There is limited memory of it.
There are —

Mr Girvan: | appreciate that the name is
in it. I do not want to go through that.

Dr McCormick: | want to be careful in
relation to fair process. The point is that
no action was taken. It is clear to me
that the email should have given rise to
a specific and direct investigation of the
points alleged.

Mr Girvan: What mechanism is in place
now? | appreciate that a lot of people
put very little weight on what a whistle-
blower says. On many occasions, they
have been very important in highlighting
major areas of fraud or mismanagement
and have been very helpful. | am not
saying that that is the case here. There
should be a mechanism to investigate

a complaint of such a serious nature. It
makes reference to a number of things
that would make me very suspicious of
what was actually happening. In fact,

| would be cautious. | wondered why
something such as that did not trigger a
major investigation in the Department at
that time.

Dr McCormick: It should have.

Mr Girvan: That said, it makes me very
suspicious not just of a small group
that was involved but of a wider group,
potentially, because somebody had

to suppress things or ensure that no
investigation was carried out. We cannot
always say that somebody had a chip
on their shoulder, it was sour grapes or
they were feeling bad about it, so we
just bury it. There has to be a process
to ensure that items such as those that
were being highlighted by somebody who
was not just closely involved but had
been right in the middle of the deals

as they were being done was willing to
put their name to it and send it in. The
person had concerns. The reasons for
bringing it to a head might be a totally
different matter — | am not going to

go into that — but the fact was that
they highlighted a number of areas that
should have caused concern. Why did
the Department not conduct its own
internal investigation with a full audited
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report system? That should have been
there.

Dr McCormick: | agree; we should have
done that. There has been a major
change in the procedure since this
arose. The fraud response plan that
applied in 2006 allowed the business
unit concerned to undertake an initial
review of what came in, and that

was within procedure. So procedure
was followed, but the procedure was
incorrect. From 2012 onwards, as
David said, the new response plan
requires that, when anything of that
nature comes in, it goes straight to
internal audit for investigation. In June
2006, the initial allegations raised by
the director at the start of that month
were discussed at senior level and with
internal audit, and a number of quite
proper questions were asked: look at
this; follow that; make sure that this

is looked at. Some things were done
correctly at the early stage, but the trail
goes cold, and we cannot establish the
exact facts as to how it played out after
that.

We have no evidence that the further
documentation that was received —
both the letter of 18 July, including

the email, and some further material
— was seen other than on a very
limited basis, and it clearly should have
been seen by more senior officers in
the Department. Any of us reading

the documentation today would say,
“Whatever else we do, we investigate
this”. Even at the time, not just with
the benefit of hindsight, there was no
doubt that anybody looking at this would
say that it needed to be investigated.
There are question marks as to why it
was not known and shared more widely.
One point is that it was July, so maybe
some people were on leave, but that
does not take away from the fact that it
should have been highlighted and dealt
with, and, as you said, it should have
triggered a proper and full investigation.
The short summary stands, as in the
Audit Office report, in that assurances
were given that what mattered most

to the Department at the time was the
legitimacy of the expenditure and the
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fact that the expenditure had been

paid in arrears. On the face of it, those
were satisfactory, and the project was
progressing; it was not complete but
was on track. The way in which it was
written up was that it was an internal
dispute between two directors; it was
not our concern. The things that we
were concerned about were secure. That
is what the outgoing correspondence
and the report to senior management
said: as far as we are concerned, the
things that matter to us about protecting
public funds are OK. To me, that is not
satisfactory in the great scheme of
things.

Mr Girvan: On the face of it, Andrew, |
would have accepted that if it had not
been for the original business case
and the economic appraisal being

set on a company that was linked to
Aurora, which basically had government
backing. As soon as it came out of it,
the company’s capability to deliver the
project is in question. What | can see
is the Department backing a project
that could have resulted in money
going down the tube. Rather than doing
something about it or pulling the plug,
the Department continued to feed it to
finish the project, because it was going
to be delivered one way or another.
Maybe somebody knew that; | do not
know and cannot say that.

| come to the final grant application.
According to paragraphs 3.17 to 3.22
and figure 4, €2 million was paid out,
but there is no breakdown of what that
was paid out for. Do you have a detailed
breakdown of what the €2 million
payment was for? | know what Pat’s
organisation is like when you go looking
for money. It will say that it is audited to
the nth degree and has to send figures
to Europe. It will say that, if it buys 10
cups of tea, there has to be an invoice
or a receipt. What was delivered for that
€2 million in the final contract?

Dr McCormick: By the time of the final
payment —

Mr Girvan: It was just to make up the
final letter of offer agreement, and |
understand that that is the argument
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that will be put forward. There has to be
a breakdown invoice of what that was
for.

Dr McCormick: In the letter of offer,
there is a breakdown of what the project
was required to deliver. The argument
from those approving the payment was
that what happened in the real world,
including, by that stage, the contract
with Eircom, was seen as being very
positive; there had been difficulties with
Aurora but now there was something
really good in its place. | am trying to
imagine the mindset.

Mr Girvan: Did you have something
really good in its place? That is the
point, and that is exactly where we
need to get to. What did you have in its
place?

Dr McCormick: My view is that it was
good and worthwhile. The Prisa report
told us that, in some respects, the
project over-delivered on the original
objectives.

Mr Girvan: No, not because of it.

Dr McCormick: The point stands that
that was despite what happened rather
than because of what happened. It is
not acceptable, but something good was
obtained. The absolute point is that it
might have been obtained at a much
lower price.

Mr Girvan: | am not saying that Bytel did
not incur expenditure with some aspects
of the final connections and issues with
the infrastructure that was already in
place. Where | am coming from is the
value that should have been put on
those final connections, and that is what
| would have been evaluating.

Dr McCormick: | agree.

Mr Girvan: As far as | am concerned,
we got something: a Ford Fiesta for the
price of a Bugatti Veyron. That is the
point. How on earth were those in the
Department who had expertise in this
area so hoodwinked? | am using the
word “hoodwinked”, or | could say that
they were complicit.
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Dr McCormick: The facts as we
understand them clearly beg those
questions. Those questions stand,

and there is no satisfactory answer

to them. There appears to have been

a mindset that Eircom came in, and
that was good. The project was going
OK, the two directors were fighting the
piece out between themselves, and, in
the end, there was a court settlement
between the two of them. In the end, it
looked OK. That is totally unsatisfactory
when you have the kind of allegations
that are drawn out in the email and

the uncertainties over the money being
spent.

Mr Girvan: There was a change to the
contract in its material form from what
was originally presented, and there
was a relationship breakdown between
Bytel and Aurora. At that time, there
was no request for this to be looked at
again. | will ask Pat about this.On the
letter of offer, was SEUPB concerned
that there was such a material change
in the contract from what was originally
presented? Should it not have insisted
that a new letter of offer was issued or a
new process entered into?

Mr Colgan: That came to light in the
article 10 review that was carried out
by FPM consultants. An article 10
review is a standard part of programme
management that, on a sample basis,
checks projects in terms of systems

in place and so on. The article 10
review raised concerns in relation to
the points that you have made, such as
changes in the letter of offer and issues
around procurement and so on. As |
mentioned earlier, we engaged with the
implementing agents on the concerns
that were raised by the article 10 review
and were given assurances at the time
that the changes were not substantive
enough to require a reappraisal of the
project or changes to the letter of offer.

Mr Girvan: At the time, a new letter of
offer for the project was not required.

| think that it was the Department that
told SEUPB that — it took the lead on

it — because there had been no change
to the funding package. That is the
point. Who made that determination?
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Who within the Department made the
decision that there was no change to
the funding package? My understating is
that the cable that was to be used was
in place 18 months before any of that
happened. Who made the decision that
the funding package was not changed?

On the basis of what was put forward as
a major contribution by certain people in
kind, some £17-8 million, or something
along those lines, was paid to Bytel.
That would have been a material part of
the consideration of the overall project.

| would have thought that it should be
vital. If you have included £16 million
for 120 kilometres of cable that you did
not require you might have required 8
kilometres or 9 kilometres, but not 120
kilometres that would have been a
material change to the project. Who in
the Department made that decision?

Dr McCormick: The telecoms policy
unit led on that measure and looked
after the whole thing. It was its
recommendation. As there was no depth
of technical understanding until we

had Prisa in 2013, the penny had not
dropped as to what exactly was going
on. There is no satisfactory explanation.
We had the responsibility of advising
SEUPB on that basis. That advice was
given, but it was wrong.

Mr Eugene Rooney (Department of
Enterprise, Trade and Investment): |
will just add that, at that time, the two
Departments were also getting input
from Western Connect as their technical
advisers.

Mr Girvan: There is already a little bit
of conflict over the information that

was coming from Western Connect.
Maybe others will go into that. There are
individuals involved in Western Connect
who seem to have a vested interest

in ensuring that Bytel delivered that
project. That is all that | will say. It is
normally he who pays the piper calls the
tune, and | am wondering just how far
along that went.

Pat, | understand that your organisation
is extremely diligent in ensuring that the
i's are dotted and the t’s are crossed
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and that you do not breach any of the
funding rules that are set out by Europe.
As a consequence of that, why did

your department accept that there was
no requirement for the project to be
looked at again after a major player had
withdrawn from its delivery?

Mr Colgan: We were living in a different
regulatory environment back then. |
explained earlier that the responsibility
for the physical management of the
project and for assessing the project,
and the responsibility and accountability
for the financial management of

the project, was delegated to the
implementing bodies, which are also
sometimes known as intermediate
bodies. It was our duty to put systems
in place. Our service level agreement

is such a system, and we have to rely
on the robustness of those systems
and assurances that they will be
implemented. Ultimately, a cascade of
assurances is given from one level to
another, and they have been found to be
wanting.

| say again that, in context, it is
important to remember that there were
420 INTERREG projects and 7,500 in
Peace. Both those programmes have
been closed off very successfully, and
this is the only project that has emerged
as having significant and serious issues.
It is important to remember that in
context.

We have completely redesigned —
things are completely different now. For
example, that project would never have
been implemented in the way that it was
with the systems that we have in place
now. First, it would have been subject to
full public procurement, and we would
not have done it now the way that it
was done. Secondly, whistle-blowers are
treated completely differently from how
they were in those days. We have a very
rigid protocol in place for how we deal
with them.

Mr Girvan: Were you and your
department aware of some of the issues
that were brought up in relation to the
likes of the whistle-blower?
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Mr Colgan: We were informed in

2006 that there was a whistle-blower
allegation, and a member of my staff
had a meeting with a member of the
telecommunications branch staff on 19
July 2006 to discuss those allegations.
The assurances that we were given
were, as you said earlier, that those
were disputes between the directors

of the company, that they were issues
that were outside the remit of what
was going on and that it really had no
direct bearing on the substance of the
project or on the implementation and
management of the letter of offer.

Mr Girvan: Were you aware of the
content of the email that was referred
to?

Mr Colgan: No. That is the first time
that that has come to our attention. We
have just heard of that today.

Mr Girvan: When read, it indicates that
there is some serious potential —

Mr Colgan: Nowadays, that would trigger
all kinds of bells. | would immediately go
through a process that we have defined
to inform a certain number of people.

In our organisation, we also have an
independent fraud investigation officer
who has been trained in that area.

He would take ownership of that file,
take it away from anyone else who was
involved in it, and go through a rigorous
investigation procedure. Those things
are in place now; they were not in place
then.

Mr Girvan: Are you quite satisfied that
this could not happen again under
another INTERREG project?

Mr Colgan: If a whistle-blowing — | am
thinking specifically about the whistle-
blowing incident that came up —

Mr Girvan: May | ask one question — it
may be more to Andrew? | understand
that you are in a very difficult position
because you were not in the position
you are in now when this all happened.
Had it not been for the whistle-blower,
would we be here today?
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Dr McCormick: | think that the truth
is that if we had not had the further
whistle-blower in 2008, we may well
have been looking back at the project
and saying that it was all right without
knowing all that was wrong.

Mr Girvan: Do you appreciate —

Dr McCormick: That is a very serious
concern.

Mr Girvan: That causes me major
concern. | reckon that there should be
more checks and balances in place so
that we are not dependent on individuals
who are disgruntled enough to put
something on paper. As a consequence
of that, we end up with a major
investigation identifying what potentially
could be a major loss to the public
purse of millions of pounds. That makes
me very worried about projects that have
been delivered but, because everybody
got their penny’s worth, nobody was
disgruntled and no flags were raised on
these matters.

Mr Dallat: Do not mention flags.

Mr Girvan: OK, we will not mention
flags. No lights were turned on to
identify that there was a problem. | am
worried that the checks and balances
were not there at that time. | am not
saying that | am 100% happy, but | am
glad that the Department has learned
some lessons and has put certain
things in place. David, | appreciate that
you were involved in the last —

Mr Sterling: It may give you reassurance
to know that internal audit in DETI has
looked at other projects involving Bytel
and has not come up with any concerns.

Mr Girvan: | am very concerned that
the Department relies more on what it
receives in black and white on paper,

as opposed to what happens on the
ground. On that basis, as long as the
paperwork is right and because the
letter of offer says that you are owed £2
million, you will get £2 million. Even if
what you did was worth only £100,000,
you will still get your £2 million, because
the paperwork must add up, must close
and must be right. That is a bit —
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Mr Sterling: | understand that concern.

Mr Girvan: | run a private business. If
somebody tried to say to me, “What we
have done for you is valued at £20,000.
We have managed to get a really good
deal, and it has worked out that it has
only cost us £2,000, but we are still
invoicing you for the £20,000”, do you
think that | would pay them? Not a bit.

Mr Sterling: | agree. One of the lessons
that | have learnt and that we all share
here is that this is not the best way

to deliver telecoms infrastructure by
government. It is far better to identify

a need and go to the market and
procure. That way, you know that there is
competition and a much better chance
that you will get value for money.

Mr Girvan: We are fishing out of a very
small pool here. Unfortunately, only a
small group of people would have had
any knowledge about how this whole
business was being delivered. | find
that, if you go out to tender, you can

end up with a cartel approach. That is
what happens and can happen. | am not
100% sure. | think that the Department
should have been more able to engage
and should have had more expertise to
put a value on the issue as opposed to
allowing somebody else to come up with
the figures.

The Chairperson (Ms Boyle): For
clarification, | own and drive a Ford
Fiesta, and there is absolutely nothing

Mr Girvan: It is nothing like a Bugatti
Veyron, sure it’'s not?

Mr Beggs: My first question is to Dr
McCormick. Earlier, you referred to
Western Connect and how it provided a
technical assessment that, to a degree,
was the providence that allowed other
civil servants to process the claims. Is
that a reasonable assessment of what
happened?

Dr McCormick: They provided advice on
various aspects of the project at various
stages. They were providing technical
assistance and informing decisions
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that remained the responsibility of the
Department to take.

Mr Beggs: Yes, but the civil servants
may not have had that technical
knowledge themselves. Of course,

that was not the only information that
was coming forward to the senior civil
servants at the time. | will concentrate
on the two whistle-blowers and the two
sets of information that were provided.
In paragraph 4.2 of the Audit Office
report, we learn of the first whistle-
blower, who was one of the directors
— s0, someone of knowledge — and
the concerns raised were that there
were anomalies in Bytel’s accounts and
those of its related company, XMCC; that
XMCC had ordered supplies on Bytel's
behalf, and, of course, it was a sister
company with commonality between
directors; that Bytel directors had
withdrawn funds from both companies
that should have been ring-fenced for
the INTERREG project; and that, in
claiming the grant, the project promoters
had stated that value was delivered
from assets that were not owned by
Bytel. What we are talking about today
was highlighted in 2006 to the senior
officials. To what level of officials in the
Department were the whistle-blower’s
allegations made known at that time?

Dr McCormick: The initial allegations
were discussed by a group at up to
grade 3 level in the Department at the
start of June 2006. When the initial
approach was made by the director,
there was a discussion at senior

level and a number of questions were
asked. There was then a subsequent
discussion with internal audit, and it
advised on various checks that could
and should be applied in relation to
those issues. That is what happened in
the early part of the process. | think that
there was less senior involvement at the
later stages of the 2006 episode.

Mr Beggs: We are told in paragraph

4.3 that there were no issues of
concern and that the claims had been
supported by correct invoices and bank
statements. If anybody had looked at
the accounts of both companies or their
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bank statements, the issues surely
would have been flagged up in 2006.

Dr McCormick: At that stage, the way in
which this was being thought about was
this: had we, DETI, obtained what we
thought we wanted, which was fulfiiment
of a letter of offer? It is a bit like the
discussion a short time ago. From the
point of view of those dealing with this
in the greatest detail, the view taken
was that all payments had been made

in retrospect. In other words, the costs
and value had been obtained before

the payments were made. Therefore,
from that way of thinking about it, it was
satisfactory and the eligibility test had
been met. That is what they thought that
they had achieved, and they thought that
they were getting what they wanted. They
did not, at that stage, go into looking at
bank statements. They had previously
been satisfied, before the grants were
paid, that this was satisfactory. That is
the view that they took. | accept that the
view they took was wrong.

Mr Beggs: Paragraph 4.3 states:

“DETI Telecommunications Branch carried
out an investigation of the allegations in July
2006. The investigation concluded that all
claims submitted by Bytel were in respect of
expenditure incurred and that the claims had
been supported by the correct invoices and
bank statements.”

Do you not accept that, if XMCC had
not been involved, they could not have
produced an invoice to justify the €1-3
million claim for equipment that they
bought for €30,0007?

Dr McCormick: That is correct.

Mr Beggs: So how could someone have
come to that conclusion?

Dr McCormick: They had reached

that conclusion at the point at which
they approved the initial payment of
€1-3 million for the equipment. That is
when they had been satisfied that they
had seen it. It is not saying that they
investigated in the summer of 2006
and looked at bank statements at that
time. They are saying that, because
they had undertaken that process to
their satisfaction — | say incorrectly
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so — at the time the grant claims were
made, they then said, “As far as we

are concerned, everything is in order.”
There are a lot of flaws in that. They
should not have been doing it; internal
audit should have been doing it. They
should have gone back to looking at the
significance of the change in the project
from the Aurora to the Eircom-based
deal. They should have known that the
Nortel racks were not being used. All
those things stand as unanswered and
unresolved questions. However, what
they were saying was that, in their way of
thinking about it — in the light of having
adopted that blinkered view of things —
it was OK.

Mr Beggs: | go back to what | said
earlier. Surely, using a sister company to
inflate an invoice is inappropriate.

Dr McCormick: Yes, it is, but they did
not know that then. They did not know at
that point.

Mr Sterling: It was only with the 2008
whistle-blower that the allegation

was made that the equipment was
purchased for much less than the €1-3
million.

Mr Beggs: It is said that, in 2006, you
had looked at the correct invoices and
bank statements. That would have
shown that the correct invoice was from
a sister company. DETI controls the
companies register in Northern Ireland
and would have known that it was the
same director.

Dr McCormick: They did know that it
was a sister company; that was known
at the time. However, the difference
between the €1-3 million and the
€30,000 was not known at that point.
They had looked at the claim in checking
it in November 2004. In fact, the

team had insisted on receiving what it
regarded as an proper invoice. The issue
about the non-value of the equipment
did not emerge until, as David said,

the further whistle-blower spoke out in
2008, so that not was not known at the
time. Had it been investigated in 2006,
maybe it would have come to light. Our
regret — what we need to apologise for
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and what we recognise as totally wrong
— is that there should have been a full
investigation in 2006. That is absolutely
indefensible, as far as | am concerned.

Mr Dallat: | am sorry to cut across you,
Mr Beggs. Had these people worn a
mask, like Dick Turpin, would they have
been more easily recognised? | am
serious.

Mr Beggs: Yes, and it is big sums of
money.

Dr McCormick: There is a serious point
in there that, | accept, stands against
us.

Mr Beggs: Paragraph 4.4 tells us that
the investigation was completed by
DETI’'s telecommunications branch,
which was responsible for the oversight
of the Bytel project in the first place and
for the vouching of the grant claims.
Why was such a thoroughly unsuitable
approach to the investigation followed?

Dr McCormick: It was in line with the
fraud response plan, as at the time,
which said that there should be an initial
check of the issues by management.
That was undertaken, and it reported
back with the message that there was
nothing further for us to be concerned
about, that this was two directors
fighting among themselves, and that it
was satisfied that the expenditure was
vouched and the project proceeding.
Those were totally unsatisfactory in the
great scheme of things, but that was the
view that was taken at the time. It was
an incorrect view.

Mr Beggs: One of the things that
strikes me about this is that you have
somebody at a lower level making a call.
Can you tell us how many desks that
decision would subsequently have gone
through — whether we are talking about
the Western Connect assessment or
this investigation — before the decision
would ultimately have been acted upon?

Dr McCormick: | do not think that it

is possible to be precise about that. |
think that the main decisions about the
oversight of the project would have been
made by a very small number of people,
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and the initial report in relation to this
incident — the first whistle-blower —
was definitely drawing attention to the
grade 3 PEFO at the time, who accepts
responsibility for the initial decision not
to investigate.

What | am clear on is that subsequent
information appears to have emerged
that was not fully escalated and not
taken to a more senior level. That takes
us to paragraph 4.7 of the report, which
says that senior management relied on
assurances from the TPU that things
were, on the face of it, in order. | have
grave concerns about that and do not
find it at all satisfactory.

26606.

Mr Beggs: Were any of the individuals
who were involved in the initial
assessment of the grant, from
telecommunications branch, involved in
the whistle-blowing investigation?

Dr McCormick: Sorry?

Mr Beggs: Were any of those, who
would have been involved in the
assessment of the Bytel grant approval,
involved in the subsequent whistle-
blowing investigation? Did they carry out
a significant role in that whistle-blowing
investigation?

Dr McCormick: There had been some
changes of personnel at grade 5 and
grade 7 level, but there was a continuity
of a number of staff at a more junior
level. Some people who were involved in
the processing of the project — through
the appraisal and grant payment stages
— were still involved in the —

Mr Beggs: You would still have to go
and ask those people for information, |
fully understand that —

Dr McCormick: We have talked to a
number of those individuals.

Mr Beggs: — but were they managing
the whistle-blowing allegations?

Dr McCormick: That was a big flaw when
the first investigation was undertaken.
They were, quote unquote, “marking their
own homework”, and they knew they
were. That was known at the time.
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Mr Dallat: Chairperson, may | cut across
and ask the C&AG a question? When did
the Audit Office give out advice on how
to handle whistle-blowing?

Mr Kieran Donnelly (Northern Ireland
Audit Office): We produced a good
practice guide, but that was very
recently. | do not have chapter and
verse here, but the guidance on whistle-
blowing goes back as far as 10 years.
A fundamental principle is that the
investigation should be independent

of the management involved. That is
straightforward.

Mr Dallat: Sorry, Roy. Thanks.

Just to get this absolutely clear: as
long ago as 10 years, there was sound
advice from the Audit Office on how
whistle-blowing should be handled?

Mr Donnelly: | will clarify that. It is not
our job to advise on that. Recently, we
have issued good practice guidance,
but there has been guidance from DFR
| think — maybe the Treasury Officer of
Accounts (TOA) can clarify this — going
back at least 10 years.

Mr Jack Layberry (Department of
Finance and Personnel): | would say
that it is at least 10 years. The first
clear guidance we issued was in 2008,
and, as you say, we have followed that
up fairly recently, but there was guidance
prior to that.

Mr Dallat: The critical question is

this — | apologise to Roy for this. That
advice was available for the last decade.
What plausible explanation has your
Department for not recognising it and
acting on it?

Dr McCormick: There is no good
answer to that. The fraud response
plan envisaged a preliminary fact-
finding exercise being undertaken by
the management unit concerned. What
happened was portrayed as a fulfiiment
of that piece of procedure. That has
been corrected because it leaves a
vulnerability, and we do not do it that
way any more. Even at the time, taking
account of what both the C&AG and
TOA have said, it was not beyond our
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wit to have realised that preliminary
fact-finding should have reported back
to senior management and said that
there was more to look at, especially
considering the email that Mr Girvan
drew attention to, and a range of other
things, such as correspondence from
PwC. There was stuff coming in through
July and August that should have led to
this being a balloon going up and people
saying, “We really need to get into this”.
That should have happened, and there is
no good explanation as to why it did not.

Mr Beggs: This is a whistle-blowing
allegation. | am still thinking of 2006
and those early days. We have those
who had been involved investigating
themselves, as you have acknowledged.
How many people, within the
Department, would have known that
staff were marking their own homework?
How many lines of management were
there above that who would have known
about it?

Dr McCormick: There would have been
at least four or five people at different
levels. Four different levels, at least.

Mr Beggs: Who would have known that
people were investigating themselves?

Dr McCormick: Yes. It was part of the
Department’s approved procedures

to have the unit itself undertaking a
preliminary fact-finding exercise. That
was known. The detail of what was
found was of limited knowledge, and
that is where | do not have a full answer.
I do not know the full facts because this
was a long time ago and it is difficult to
pin down, but | do have grave concerns
about that issue.

Mr Beggs: How many in senior
management, who would have

been aware of the whistle-blowing
allegations, would have been aware
that the individuals were investigating
themselves?

Dr McCormick: They would all have
known. That would have been well
known. It was part of the procedure that
applied at the time.
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Mr Beggs: Would there not have been
alarm bells that you would need to be
very careful here and put somebody
completely independent in to lead the
team?

Dr McCormick: That did not happen
and was not part of procedure at the
time. There were some people who
asked some important questions at
the time, but were given assurances
that, “No, the key things that matter to
us here are that we have only paid out
when we were sure that it was right to
pay out”, they said. That is what they
thought. We know that was wrong, but
if people say that to you when you ask
if everything is in order and the project
is working, and you get that assurance
then, speaking from the point of view of
a grade 5 or grade 3 in that context, it
is understandable. We now know that
it was not at all satisfactory. We have
spoken to individuals, and there was a
recognition that, especially, the payment
in relation to the Nortel equipment
was very wrong. All these things only
came to light fully and properly through
the process that began in 2008. It
should have happened in 2006; that is
absolutely clear.

Mr Sterling: The senior people who
were involved at the time recognise and
accept that now.

Mr Beggs: In recognising that, has
anyone been disciplined in any fashion
because of failings that have occurred
here?

Dr McCormick: No, as a matter of fact.
We have had reviews of that, internally
and by a retired senior colleague who
was an expert in personnel and looked
at all the papers and advised us. In light
of the information that they had, partly
because people knew what was going
on as a process — it was not that it was
never exposed to senior management
— there was an awareness of this
happening.We need to consider that
further and look at it in the present day
to make sure that we take a proper view
of it. However, as a matter of fact, up to
this point no clear basis has emerged
for disciplinary action.

51



Report on The Cross-border broadband initiative: the Bytel project

282.

283.

284.

285.

286.

Mr Beggs: The next question is for

Mr Sterling. We heard that senior
management in DETI was alerted to

the 2006 allegations but relied on the
assurances that the telecommunications
branch provided. Given the shortcomings
in that, which we are all aware of today,
how would you handle things differently
if such a situation was to arise again?

Mr Sterling: As | mentioned, fraud
response plans are in place in all
Departments now. The guidance, which
was issued in, | think, 2012, expressly
forbids Departments that take receipt
of an allegation from conducting a
preliminary investigation. A very clear
requirement in the guidance says that,
on receipt of any allegation of fraud

or wrongdoing or anything like that,

you must inform the finance director,
establishment officer and internal audit
service in the Department.

The finance director will effectively
become the senior responsible owner.
Having conducted an initial preliminary
survey, the finance director will assume
responsibility for conducting an
appropriate investigation. The guidance
makes clear that, as soon as there

is any indication of fraud, DFP would
obviously have to be advised, as would
the Comptroller and Auditor General. If
there is prima facie evidence of criminal
wrongdoing, the PSNI has to be involved.

That guidance has been circulated to

all Departments, and they are required
to have a fraud response plan that is
compliant with that guidance. | would
expect that audit and risk committees in
all Departments would want to see that
the guidance was being properly applied
and to provide the challenge that things
were operating properly.

As | say, there is a comprehensive
range of guidance behind this that

sets out what people are supposed

to do from initial reporting through to
initial inquiries and fact finding, the
management action stage, investigation
and then to advice on how to liaise with
the Police Service. There is guidance on
applying sanctions and redress, post-
event action, communication and all the
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rest. The guidance is thorough and is
much more thorough than anything in
the past, and there are arrangements
within Departments to make sure that it
is being complied with.

Mr Beggs: Moving on to the second
serious whistle-blowing allegations

on the same area, Dr McCormick, we
see that paragraph 4.11 states that in
January 2009, DETI’s internal audit:

“identified the main issues of concern
associated with the management of the
project.”

Let us look at what has happened
since. Paragraphs 4.13 and 4.14

tell us that further consultancy work,
which was completed in September
2009, confirmed that there were
“significant issues” about the eligibility
of programme expenditure. Paragraph
4.15 states that in 2010, DETI was
considering a further detailed PACE
investigation into the project, involving
the police, obviously, but that did not
proceed.

Given what | consider to be
overwhelming evidence of serious
concerns — | referred to the financial
transaction — why did it take so long to
start a full and proper investigation?

Dr McCormick: It is true to say that it
should have moved more rapidly. | think
that everyone concerned would accept
and acknowledge that. It is fair to say
that what emerged was quite complex
and needed to be considered carefully.
Also, at a couple of stages, there was a
need to procure expert input of one sort
of another, whether that was consultancy
or whatever, and that took time. There
were also ongoing discussions in that
period with legal advisers. Quite a lot
was happening in this case and in the
wider context. We definitely have to
acknowledge that it should have moved
much more rapidly and that there
should have been much more rapid
communication to DCENR and SEUPB
and more widely about the nature of the
allegations and the way in which they
were being followed through.
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As you highlighted, the consultant

who undertook the first stage of
follow-up was appointed in March

2009 and provided a draft report to

us in September 2009. Because that
individual had not been trained to
investigate under police and criminal
evidence procedures, that led to another
decision about what we should do next
and what the right next step to take
was. That individual was not trained in
such a way to allow them to undertake
the kind of evidence gathering that was
then required. We did not know that it
was going to be needed until we had his
emerging findings, which threw light in
and said, “Actually, we've got some very
serious issues to address here”. There
were difficult things to address, and

we accept that they should have been
addressed much more quickly. It should
definitely not have taken as long to deal
with those things. There should have
been more escalation and elevation of
the issues at earlier stages.

| am not offering any excuses; | am
trying to give a little bit of background
explanation contextually about what
was going on. There is acceptance from
all of us here that it should have been
escalated and acted on much more
quickly. If we had it to do over again, we
would move more quickly to make sure
that we had commissioned the right
people in a timely fashion with no let or
hindrance on the scope of the questions
that they could ask or the processes
that they could undertake to get to the
truth and the interventions that would
protect public funds.

Mr Sterling: Obviously, | echo all that.
Given that | was the accounting officer
from October 2009, | would say that,
during that period, we did many of

the right things, but we were certainly
not quick enough in doing them. As
accounting officer at the time, | take full
responsibility for that. | have offered
Pat an apology for not informing SEUPB
earlier than we did, which was in late
2010 or early 2011.

There were some mitigating
circumstances, which | am happy to
explain. We had quite a significant
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turnover of key staff during that period.
We lost the deputy head of audit in
February 2009. The finance director was
absent on sick leave from June 2009
until April 2010. We had the retirement
of the head of internal audit in August
2009. We had to wait for nearly —

Mr Beggs: Did you have anybody acting
up during all that time?

Mr Sterling: There were people acting
up, but, you know —

Mr Beggs: Work has to go on.

Mr Sterling: Indeed. It was a very
challenging time, particularly in late
2010 and early 2011, with the Budget
that followed the spending review, which
followed the general election. The senior
people in the finance division who had
a role in all this were heavily engaged in
the rescue of the Presbyterian Mutual
Society as well. There was a lot going
on, but | accept that we should have
moved much more quickly than we did.

Mr Dallat: If | could cut across you, Roy.
Mr Sterling, you are painting a picture

of a Department that was unstable,
volatile, subject to absenteeism and

had all sorts of problems. That helps to
explain to me why we got into this mess.

Mr Sterling: | do not think that | would
accept that. If you look at each one

of those moves, such as somebody
deciding to retire —

Mr Dallat: You would have known that it
was coming, would you not?

Mr Sterling: Indeed, and acting-up
arrangements were put in place. | could
go through each of those issues and
explain that there were circumstances at
the time. | am saying that we managed
those difficult circumstances as best we
could, but some things suffered. | have
accepted responsibility for the fact that
one of the things that suffered was that
we were not sufficiently quick in dealing
with these processes.

Mr Dallat: | am just thinking that we
are constantly alien compared with the
private sector. That scenario that you
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just painted would not be accepted in
the private sector for two days.

Mr Sterling: You may be making a valid
point, but | do not want to take the
Committee’s time —

Mr Dallat: | am not talking about the
private sector. | am just disappointed;
that is all.

Mr Sterling: | understand that,

and, again, | have accepted full
responsibility for that during the time.
However, in mitigation, the rescue of
the Presbyterian Mutual Society and
other things were the top, top priorities
coming from ministerial level. Those
were not things that you would have to
do every day.

Mr Dallat: So, your eye was off the ball.

Mr Sterling: No, | am not saying that my
eye was off the ball; | am saying that
we had a range of competing priorities
at the time. | have accepted full
responsibility for the fact that we should
have found some way to advance these
investigations more quickly.

Mr Beggs: Mr Colgan, | see that
paragraph 4.18 says that the SEUPB
had been informed of the DETI
investigation in 2006. That was the very
first investigation, and its conclusion
was that no matters of concern were
arising. Do you accept that you should
have perhaps pursued the issue a

little bit further? Were you aware of the
causes of the investigation? Were you
aware of the whistle-blowing allegations
in 20067

Mr Colgan: We were made aware

of the whistle-blowing allegation in
2006. We were not made aware of the
whistle-blowing allegation in 2008.

| mentioned that a member of my
staff met one of the officers from the
telecommunications branch, which
was responsible for the project, and
went through the allegations. They
were given strong assurances, as was
said, that the issues were between the
company directors and had no direct
bearing on the integrity of the project.
We had to accept those assurances in
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good faith as they were given to us. We
also accepted the assurances that, as
far as the implementing agency was
concerned, the project was proceeding
as it should and that expenditure was
being incurred in accordance with proper
procedures.

Mr Beggs: | am looking at some of the
allegations from 2006 and wondering
whether you should have been satisfied
with that meeting and verbal assurance.

| see that one of the allegations was

that Bytel directors had withdrawn funds
from both companies that should have
been ring-fenced for the INTERREG
project, that, in claiming grant, the

project promoters stated that value was
delivered from assets that Bytel did not
own, and that the sister company had
ordered supplies on behalf of Bytel,
which allowed the inflated price to appear
to be claimed with yourselves. If you were
aware of those being the whistle-blower’s
complaints, what detailed explanation
was given to you to satisfy you that they
were spurious and not relevant?

Mr Colgan: In fairness, with the

benefit of hindsight, it is clear that the
whistle-blower’s allegations have been
substantiated. They were substantiated
later in the internal audit report and in
the draft consultant’s report in 2009.
We were not aware of the internal

audit report or the consultant’s report
from 2009; we were aware of these
allegations only in 2006. In accordance
with our protocol, we met with the
implementing agency to take its views
on how the whistle-blowing allegations
were being dealt with. As Andrew
explained, it gave us assurances that
they were being dealt with in accordance
with its procedures of the time and
that there were no concerns for the
programme or the project. We accepted
those assurances.

Mr Beggs: Was that just box ticking?
Somebody says it is OK, but if you trace
it down the line, you find that the people
who were involved in the grant process
were the ones who said it was OK,
therefore, it is OK.
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Mr Colgan: In fairness, and | said
this earlier, it is to do with the design
of the programme at the time. If you
look at the content of the service
level agreement that we put in

place between ourselves and the
implementing agents, you see that
very specific responsibilities were
given in the ongoing monitoring of

the project implementation and the
ongoing monitoring and verification of
expenditure in accordance with pre-
agreed standards and levels of training
and standards that have been defined
and given.

Those duties and responsibilities were
clear, and the implementing agency
accepted that it was responsible for
ensuring that they were carried out.

| know now that we should not have
accepted that the assurances that

we were given were based on solid
verification of expenditure. | know that
now, but | did not know it back then.

Dr McCormick: In fairness to SEUPB, it
asked DETI staff some key questions.
It asked for confirmation that payments
had been made in advance. On their
understanding that was not the case,

it is clear that DETI told the SEUPB
that, when it met the director, who

was the whistle-blower, nothing directly
concerning INTERREG had been revealed
at that meeting. So, | think that it is
reasonable for the SEUPB to —

Mr Beggs: The thing that | do not
understand is that one of the allegations
was that the purchase had been made
through a sister company with the

same directors and the same address,
which had only ever really traded with
Bytel and had been set up, it would
appear, for convenient transactions. That
allowed this inflated claim to be made.
What satisfaction did you receive about
that specific claim?

Mr Colgan: We received absolute
assurances from DETI that there were
no significant issues to be concerned
about on the finances of the project.

Dr McCormick: At that point, the
evidence that the claim was inflated had
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not emerged. That was not part of the
2006 whistle-blower’s allegations.

Mr Beggs: But, if someone had
investigated the invoices and the
bank statements, it would have been
apparent.

Dr McCormick: That is right, but that did
not come to light at that point. It was
not part of what the director said.

Mr Colgan: It is clear that that simply
would not happen today.

Mr Beggs: Why would it not happen
today?

Mr Colgan: Because there is an
independent financial control unit within
SEUPB that is completely separate from
the managing authority’s functions,

from the functions of the joint technical
secretariat and from anyone to do with
any project implementation. Mr Girvan
mentioned the attention that the SEUPB
gives to the verification of individual
items of expenditure. That has changed.

We also have an external independent
audit, which is outside programme
arrangements. That has replaced the
old article 10. There is a different
environment altogether. We have
whistle-blowing policies that would not
allow a whistle-blowing allegation to
sit. It would go on a register and then
it would be reported to our audit and
risk committee. There are procedures
and protocols that have to kick in, and,
as | mentioned, an independent fraud
investigation officer takes ownership of
that file and looks at it separately from
anybody else who has anything to do
with it.

Mr Beggs: Dr McCormick, Pat Colgan
indicated that he was not notified of
the 2008 whistle-blower allegations.
The report indicates that and that

the allegations and the findings of

the 2009 consultant’s report were

not passed over until February 2011.
So, the SEUPB was unsighted of the
second set of allegations. Why did your
Department fail to share such relevant
and significant findings with a key
stakeholder?
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Dr McCormick: There is no good answer
to that. There was no good reason for
that. We have apologised, as David said,
that that did not take place. The earliest
point for that was the relatively low key
potential irregularity report, which went
to SEUPB in May 2010. | can say that
there was at least some investigative
work to assess the allegations from
2008 onwards, but it absolutely should
have been shared with SEUPB. There is
no reason for it.

Mr Sterling: There was a focus during
that period, through the summer and
into the autumn of 2010 on constructing
the writ that was issued against the
company in November 2010.

Mr Beggs: Can | remind you that the
allegations were made in 2008 and that
the report came back in 2009? We are
not talking about six months when you
were looking at producing a writ. Can
you explain those three years?

Mr Sterling: The allegations were
received in 2008. There was an internal
audit and an initial investigation. It

was concluded in early 2009 that

there something of significance that
required a more detailed investigation.

It was at that point that Consultants

A — ASM Horwath — were engaged to
conduct that review. | think | recall that it
reported in September 2009.1t was clear
that that was a draft report. It flagged

up significant issues. We were slow in
addressing those issues, and, indeed,

it was clear that additional work would
need to be done as a result of that
initial work. As | said, it took too long to
progress that from there.

Mr Beggs: The Department of Finance
and Personnel has a responsibility for
SEUPB, as | understand it.

Mr Sterling: Yes.

Mr Beggs: The Department of Finance
and Personnel would have been aware
of all this going on. Would the concern
about financial transactions, the
irregularities and the potential £2 million
claim have been reported to you?
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Mr Sterling: | am not sure when that
was notified to —

Mr Beggs: When would DETI have made
DFP aware of risks?

Mr Colgan: If | could explain —

Mr Beggs: No, | would like to get this
out of the Department.

Dr McCormick: Sorry, | do not think we
have that as a matter of —

Mr Beggs: Surely DFP would
automatically be made aware of a
risk factor of £2 million that could be
claimed.

Mr Sterling: | do not know when —
Mr Beggs: Can you come back to us?
Mr Sterling: | will.

Mr Beggs: My reason for asking that

is that | assumed that you, from the
Department of Finance and Personnel,
would have been aware. Would you not
have made sure that SEUPB was aware
of the issue if somebody had happened
to fail to pass on the information from a
different Department?

Mr Sterling: That should have
happened. Obviously, —

Mr Beggs: So, there was another failing
within another Department.

Dr McCormick: There may not have
been if DFP was not informed. We need
to check when DFP was informed. If it
was informed, your question stands.

Mr Beggs: Can you also confirm
whether a potential £2 million liability
would appear on your risk list? A list

of risk factors is worked out in every
Department. Surely that is a risk factor.

Dr McCormick: Again, given that the
whistle-blowing in 2008 came to us from
NIAO, there was a recognition of that
risk. It was registered as a risk from that
point onwards, because it would have
been notified and would have been an
issue from then.
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Mr Sterling: The DETI audit committee
was notified in December 2008, so

it remained an item on the audit
committee’s agenda throughout that
period.

Mr Beggs: | am conscious that DFP also
has a role to ensure that information is
shared with appropriate bodies. There
would appear to be failings here.

Mr Sterling: We will come back to you.

Dr McCormick: It certainly would have
been. The statement of internal control
for the 2008-09 accounts states that:

“During 2008-09, the Department initiated an
investigation following receipt of anonymous
allegations concerning grant funding to a
company. The investigation is ongoing.”

359.

That is not specific. It does not mention
Bytel, but that would have been a matter
of record between ourselves, DFP and
NIAO as a matter of further statement of
internal control from 2009-09 onwards.
To be specific, it was June/July 2009.

Mr Sterling: Yes.

Mr Beggs: Given that the £2 million
was eventually paid from DETI’s funds,
when the project was withdrawn from
INTERREG in 2012, was that additional
funding requirement reported to the ETI
Committee?

Dr McCormick: In terms of the
budgetary consequences of —

Mr Beggs: That £2 million is going to
come from DETI; it is a major pull on
resources to that Department.

Dr McCormick: | am thinking that
through. The need to cover that

would have been clear only when the
withdrawal from the EU programme was
confirmed. That required us to complete
the process to test and to go from
knowing about a potential irregularity

to having a confirmed irregularity and
withdrawal from the programme. Given
that those things were confirmed

only through the various investigative
processes, that would have taken us
into the 2012-13 financial year. My
understanding of what happened at that
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point is that, late in the financial year, it
was necessary to substitute mainstream
public funds for the European grant

and to deal with that properly. | do not
think that there was any highlighting of
that in the record of the engagement
that we would have routinely with

the ETI Committee on the monitoring
process. My understanding is that it
was recorded in the accounts for the
2012-13 financial year. Again, that was
not explicitly with a reference to Bytel
but with a reference to the need to have
covered the cost of a grant that was
withdrawn. | think that, in the monitoring
papers, it was treated as writing off a
bad debt.

Mr Beggs: Can you understand why
someone like me or a member of the
public might think that it had been
hidden away in the accounts by the way
that it was dealt with?

Dr McCormick: | understand what you
are saying, but | think that we were
processing it as something that we knew
would be dealt with. At that stage, the
whole process was quite overt. Given
that the whistle-blower in 2008 had
come through NIAO, it had entrusted the
follow-up work to us, as it routinely does.
It was being kept informed, at that point,
there was no reason to hide anything.
Given that source, | suppose that it was
ultimately bound to take us to this very
place this afternoon.

Mr Sterling: We had an understanding
for a long period that this was going to
be the subject of an audit investigation
and that it would probably come to this
Committee. There was no intention by
us to do anything to hide this away,
because it was not something that could
ever have been hidden away.

Mr Beggs: The point that | am getting
at is that, due to the ETI Committee
being unsighted of it, it was not allowed
to perhaps intervene and look for
reassurances earlier.

Mr Sterling: | accept that that may have
been overlooked. It would not have been
intentional. The focus then, as | say, was
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on preparing the writ so that we could
actually seek to recover the money.

Mr Rogers: | am glad to hear you say
at the end, Mr Sterling, that it was not
intentional, because that failure by DFP
and DETI to share the information with
SEUPB prevented it from carrying out a
timely investigation of the whole thing.
Maybe it goes back to my earlier point. |
still wonder where value for money is on
the list. | feel that that failure to share
with SEUPB was a major failing. Timely
intervention and investigation could have
saved lots of money.

Mr Sterling: Yes. | accept that.
Dr McCormick: | accept that.

The Chairperson (Ms Boyle): Mr
Sterling, | appreciate that you are

here as the accounting officer for DFR
However, in 2010, you held a senior
position in DETI. DETI submitted an
irregularity report on the project in May
2010. Back then, it did not provide any
substantive information or conclusions
on the irregularity. Why did it take so
long to issue the irregularity report,
which basically said nothing? Further to
that, SEUPB requested more details on
that report. Throughout the second half
of 2010, which is when you requested
that information, Mr Colgan, no further
details from DETI were given to SEUPB.
Why was SEUPB's request for further
information not responded to, Mr
Sterling?

Mr Sterling: | do not have a good
explanation for that. | have explained
that SEUPB should have been advised
earlier. | have offered an apology for
that. | mentioned some of the other
issues that we were dealing with at
the time. | also mentioned that we
were focused on ensuring that the writ
was issued so that we could begin the
process of reclaiming the grant. That is
not a sufficient excuse for not having
informed SEUPB earlier.

The Chairperson (Ms Boyle): Mr Colgan,
you certainly did not get a satisfactory
response to your request. Were you
frustrated by that?
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Mr Colgan: | suppose it is fair to say
that we were. | first became really aware
of the seriousness of the situation on 8
February 2011. | wrote to the accounting
officers in DFE DETI, DPER and DCENR
on 10 February. On foot of that letter, we
put a project board in place to review all
the matters surrounding this. The board
met for the first time on 24 February
2011. On 22 April 2011, we appointed
ASM to do a detailed review; the same
authors of the draft report that had been
presented in 2009. We felt that that
process needed to be finalised. They
were contracted through a procurement
system with the involvement of CPD.

On 5 November 2011, all the findings

of that report were made available to
everybody who was on that project
board. Further consultation with third
parties needed to be carried out for
clarification of facts. It was not until 15
March 2012 that | was in a position to
be able to make a final determination on
it having received the final report.

On 16 March, | wrote again to the
accounting officers informing them,
based on the findings of that ASM
report, that we were deeming the
project to be completely ineligible in the
programme; we were withdrawing it from
the programme and we would not be

in a position to be able to reclaim this
money from the European Commission.
It was at that stage that it ceased to be
an INTERREG project as such. It ceased
to have any sort of EU identification,
but the programme, for the first time
ever, had to carry a loss at the end of
the final reconciliation. It was a very
small percentage of the total amount,
but a significant amount with regard to
public expenditure, €4-3 million. As |
say, this was the first time that that had
ever happened to us. It was a matter of
concern to us.

The Chairperson (Ms Boyle): At the time
when you requested that information,
and, as | said, you were obviously
frustrated, did you lose confidence in
DETI and indeed the whole project?

Mr Colgan: My staff were engaged with
DETI over that period from May 2010
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onwards in meetings and over the phone
to try to get some clarification on the
whole thing. | think we became aware
that there were more things happening,
but we had no sense of what they

were and we really could not make any
judgement. | have to say that | do not
actually think in terms of frustration.

| deal with facts, procedures and
processes and the way in which they

are presented to me. Our confidence is
based on our experience with them. You
would have to say that this particular
project was not handled well. | think that
everybody knows that. | think that the
investigation has shown that.

Mr Dallat: Mr Sterling, the Department
knew as far back as 2006 that €2
million had been approved on the back
of an envelope — sorry, one page.
Since 2006, has anyone fallen on their
sword? Has anybody been demoted,
reprimanded, sacked or anything as a
result of this scandal?

Mr Sterling: No. As Andrew pointed out
earlier, we have looked at the possibility
of discipline on two occasions. The
conclusion so far has been that there

is not sufficient evidence to warrant
disciplinary proceedings.

Mr Dallat: There is something terribly
wrong with society when some young
person is in court because they went
into Tesco and stole a Mars bar, but €2
million can go missing and there are
conflicts of interest all over the place,
quite obviously, and nobody, but nobody,
even gets a warning letter.

The Chairperson (Ms Boyle): Absolutely.

Mr Easton: Mr Colgan, when the SEUPB
withdrew from the project, were you put
under any pressure from anyone to stay
on board, or was it accepted?

384.

Mr Colgan: No: this would have been a
direct result of the investigation carried
out by ASM in 2011-12. It would have
been submitted to the project board,
which contained representatives of all
the key stakeholders. | chaired the board
and | know that there was unanimous
agreement that there was no choice,
given the facts as they were presented.
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There was no way in which we could, in
all honesty, have claimed that money
back from the European Commission
knowing that, if the European Court

of Auditors looked at it, it would be
deemed ineligible immediately.

Mr Easton: Did any interested parties
outside —

Mr Colgan: No.

Dr McCormick: Chair, can | come back
on a couple of things including, first, the
Deputy Chair’s point just now? One of
the underlying reasons why there is no
evidence or case available, up to this
point, to have introduced an area of
challenge to an individual’s performance
or conduct is because it appears that
most of the decisions, if not all, were
taken collectively. In other words, there
was knowledge of what was being done,
for example, in the decision to approve
the first grant payment for the Nortel
equipment, the decision to pay the

final grant payment and the decision

on the nature of the investigation in
2006. Individuals may have influenced
those decisions, but several officers
were involved in taking those decisions.
That takes you to the place of it being
more about collective misjudgement
than individual conduct. That is not
satisfactory. It begs other questions and
there are further questions for us to ask
about the nature, because a key point
will be the degree to which individuals
exercise those judgements in full or
partial possession of the relevant facts.
There are some further questions for us
to ask, but the primary reason is that
there is no sound basis in HR practice
or in law to pursue these things because
there was a collectivity about those
decisions.

Mr Dallat: That is a very plausible
explanation. It is real classy. Given
that a group of people were involved in
decision-making, | take it that meetings
were held and that minutes of those
meetings have been kept and are
available to the Committee. Having
said that, how can you excuse the
responsibility of accounting officers

at different levels who are paid good
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salaries for looking after the public
purse and the purse strings? Whatever
about the collective decisions that
were taken, somebody surely had to be
looking after the chest, so to speak.

Dr McCormick: The main way that is
achieved is by testing that there are
effective procedures and checks and
balances in place. No accounting officer
can look personally at all the payments
that are made or at all the transactions.
The important thing is to have ongoing
continuous assurance that the right
procedures are in place and that the
staff undertaking the work have a good
match between their responsibilities
and abilities. We need to watch that
continuously. It seems to me that there
were failings in aspects of that, including
insufficient expertise and understanding
of telecoms issues, so that it was
possible to misunderstand the nature of
what was going on, and other issues in
relation to investigative procedure.

As accounting officers, we have that
responsibility, and the buck stops with
us. We cannot exercise it by detailed
specific oversight of each transaction,
but we have to accept responsibility that
the system has to work. In this case, the
system failed, and we still need some
degree of additional understanding. If
there is further material that would be
helpful for the Committee to have and
consider, we are more than willing to
provide it, because it is in our interests,
as well as yours, to see the light shining
fully on this. We are content to pursue
that further if you wish.
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Mr Dallat: The moral of that story
is that, if you do not want to take
responsibility, call a meeting.

Mr Beggs: My question is along a
similar line of thought. Earlier, there was
mention of a private sector company. If a
private sector company lost €2 million, |
do not think that the shareholders would
be very happy to learn that the buck
stops with nobody and that nobody is
accountable. That is the perception that
is being given. You said that the buck
will not be held by anybody.
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Dr McCormick: The buck stops with

the accounting officer absolutely; the
buck stops with me in relation to DETI
as of now. We have to be sure that the
systems are in place and are working.
We have internal audit to provide a
primary check; we have audit and risk
committees to oversee that work, and
we are subject to external audits. Those
are the checks and balances that arise.
At times, they can go wrong, and, in this
case, they clearly did go wrong. However,
the buck — the responsibility — rests
with us in that regard.

(The Deputy Chairperson [Mr Dallat] in the Chair)

Mr Beggs: But you are saying that
nobody can be held responsible.

Dr McCormick: We were asked if there
had been any disciplinary procedure.
The answer is no, because the actual
responsibility for the decisions had been
collective, and that implies that they
had been approved. | think that there
are further questions for us to ask in
relation to the degree to which those
decisions were informed by relevant
evidence and documentation. | still have
an unresolved issue in my mind about
that, but we have to make sure that we
do this thing properly and fulfil —

Mr Beggs: Can we have clarity? If
there is collective decision-making
again today in some Department, does
that admonish all those involved in
inappropriate decisions?

Dr McCormick: It does not admonish
anybody. It just means that you cannot
single out an individual and say that

it was all that person’s fault. That is
very hard to achieve. | have given very
similar answers to the handling of
health issues. The same point applies.
What | said in my consideration of one
particular very difficult case in the health
service was that a systems failure

is more serious than an individual’s
failure, because a systems failure
creates greater risk and requires further
and detailed scrutiny, which includes
looking at the question of how to hold
senior staff — accounting officers,
chief executives — to account. That
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is part of the evidence | gave to the
hyponatraemia inquiry; | gave my opinion
and my view as to how to deal with the
kind of issue where you have collective
involvement, complex decision-making
processes and maybe the sum of a
range of individual mistakes turning into
a collective failure. That is quite difficult
to handle, and it is important to ensure
that there is a fair and proper process,
but with no shrinking back that there is
individual responsibility. | will take one
particular aspect of that. In talking to
the individuals concerned, we know that
there is an acceptance of responsibility
for the decision in relation to the 2006
investigation at the point of June 2006.
That is accepted and acknowledged. | do
not think that that is the complete story,
but we have to be firm in our view of
those things and fair to each individual
concerned.

May | correct one point? We have been
checking papers while we have been
talking. In relation to the 2008 whistle-
blower allegations, there was a primary
notification from internal audit to DFP
about that emerging in 2008.

Mr Rooney: July 2008. Shortly after

the whistle-blower had approached the
Audit Office, the head of internal audit in
DETI contacted the NIAO and DFP about
the whistle-blower and the allegations
and advised DFP that we would keep
the Department informed as the
investigation continued in light of further
details that may emerge from it.

The Deputy Chairperson (Mr Dallat):
You may have noticed that we have
changed the top table. | do not know
whether that is a good thing or not.

Were there any relationships between
members of staff in your Department
or your consultants and the people in
Bytel?

Dr McCormick: We have already
explained our understanding of the
individual who was working for Western
Connect who later provided a service.
We do not think that he was employed
by Bytel, but he may have been. He
certainly provided consultancy support
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to Bytel from 2006 onwards. We are not
aware of any other —

The Deputy Chairperson (Mr Dallat):
Surely that was a serious conflict of
interest.

Dr McCormick: There was no blatant
conflict of interest at the time, because
our contract with Western Connect
ended —

The Deputy Chairperson (Mr Dallat):
Did you declare it?

Dr McCormick: | am not sure that at
any stage there was anything to declare.
As we understand it, he left Western
Connect in the summer of 2005, which
we think was before he had any direct
service provision to Bytel.

That is the information we have, which
means that, where there would have
been an obligation to declare that, |
think you could possibly say that had we
been particularly sensitive to concerns,
maybe something would have triggered.
The fact of the matter is that, in the
period in question, that is, the autumn of
2005 and the first part of 2006, nobody
in the Department had any reason to
believe there was a problem. It looked
as though it was going OK. The project
was delivering in the way they were
thinking about it, and they were satisfied
with the approval of the payments. We
are saying that we now know that was
wrong, but putting yourselves back into
their view of life, it looked OK.

The Deputy Chairperson (Mr Dallat):
The next question leads on from that.

Mr Rogers: You talk about the benefits
of the system. Given that the technical
aspects of it are quite complex for the
layman to understand, can you tell us in
practical terms what the benefits of the
project have been for broadband users
on a day-to-day basis?

Dr McCormick: This goes back to the
very beginning. It is quite clear in the
economic appraisal that the intention
behind the project and the reason it was
needed was that we had a duopoly of
broadband provision North and South,
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with BT dominant in the North and Eircom
in the South. We had reasonable progress
with the penetration of broadband

in the major urban areas but limited
competition, poor access and higher
prices, especially in the border counties.
So, we had a problem that the market
was not solving. The objective of the
project was to introduce competition,
drive down prices and provide access to
high-speed broadband that was much
better than was available through ADSL
through the commissioning of this project.
That is what we set out to achieve.

As Prisa shows in its report in 2013,
the main objectives were achieved,

if not more than achieved, in relation

to improving the market, driving down
prices and securing competition. In
fact, some all-Ireland pricing was
achieved for part of the pricing structure
in relation to the way it worked. How
that was achieved in practical terms
was by Bytel buying access to Eircom
bandwidth and making that available, so
that the question was, looking at them
as a supplier, whether they would get
major customers? They got some major
customers in the area in question over
the first period of the contract. So, in
that sense, it provided new access to
broadband services in areas that had
not benefited through the mainstream
behaviour of the market.

Mr Sterling: Prisa identified seven
things that were reasonably significant
and went beyond the project objectives.
Those are set out in the report. The
revival of the Saturn network was very
important and allowed connectivity to the
north-west. There was more resilience
in the system because the Saturn
network could then be used. Loops are
more resilient than straight lines for
broadband. It secured Eircom'’s re-entry
into the Northern Ireland market and,
indeed, the Civil Service has benefited
from a contract it has subsequently
awarded to Eircom to provide network
services, and that is working well.

That is an example of improved
competition in the local market, and it
has been a catalyst for developments,
for example, in the Science Park. It
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was one of Bytel’s first customers.

It also led to Kelvin, which provided
fast, international connectivity. In the
South, and allowed the metropolitan
area networks in Castleblayney and
Monaghan to be connected to the wider
networks. In highlighting those, | do not
decry all the points that have been made
before, and | would not seek to justify
that this was a good project, but it was
not a hopeless case. There was some
value for it, but we accept fully that we
paid too much for the value that we got.

Mr Girvan: That leads me to the point
about value. Paragraph 5.12 indicates
that the letter of offer was based on
total project costs of €124 million. Then
the report goes on to state, in paragraph
5.13, that the value placed on the
network delivered by Bytel was €3-93
million. That is a pretty good return, if
you can get away with. | am saying that
that is what was actually delivered. Can
you tell us how, in approving the project,
you failed to identify that you could have
delivered it for a fraction of the cost you
ended up paying?

Dr McCormick: There is no good reason
for that. To me, the root cause of this
was lack of technical expertise and
over-reliance on Western Connect’s
technical expertise. It was not until

we had the Prisa report that some of
the misconceptions about the need

for four fibre pairs were cleared up.
Prisa said that we did not need that.
That information was not available to
the Department until we had the Prisa
report. What that says is that we did
not commission or procure the right
expert advice and technical assistance.
We went badly wrong in that respect
and, therefore, did not fully understand
what was going on. There is even a wee
reference in the Prisa report that Bytel
was not all that sure what it was doing.

Mr Rooney: Just to add to that, a

point was made earlier on the need

for a reappraisal. Had there been a
reappraisal, it would have given a much
better sense of what the new project
was and what the costs of it should be.
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Mr Girvan: | am aware that certain parts
of this project were claimed to have
been delivered but were already in the
network. You talked about the loop that
was present; it had been there for quite
some time, even prior to this project
being put in place. As a consequence,
there is evidence — and | am aware

of it — that a number of people and
companies were working around the
edges, at that time, and were trying to
link into the loop that was already there,
because they knew that the cable was
there, its capability, the link with Project
Kelvin and the wider opportunities that
were going to be there. Some well-
meaning individuals, some whom may
even be in this House, were well aware
of that at that time and were maybe
trying to take advantage of it.

The Deputy Chairperson (Mr Dallat):
Roy, | think you are asking question 27.

Mr Beggs: | will just collect my train of
thought. | had not realised that you were
coming to me just as fast as that. EU
grants payable for this project should
have been capped at 35% of capital
costs. Is that correct?

Mr Rooney: Yes.

Mr Beggs: At paragraph 5.15, we see
that Bytel incurred a total cost of €3-9
million but that €3 million of it would
have been ineligible because it was for
the lease of the line, according to the
conditions that were set. Effectively, they
incurred eligible costs of €0-9 million. Is
that correct?

Dr McCormick: Yes. In terms of precise
eligibility, it is perhaps the case that,
had there been a reappraisal and review
of the letter of offer, some of the new
expenditure might have been eligible,
but that is no great point to make
because it did not happen, so your point
stands.

Mr Beggs: So, they were eligible tor
€0-9 million according to the terms that
were set and agreed, and they were paid
how much?

Dr McCormick: €4.3 million.
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Mr Beggs: That is good business if you
can get it.

Dr McCormick: The only point | can
make is that that was not understood
at the point when the grants were paid.
It should have been understood, for
the reasons | explained earlier, through
better technical appreciation of what
was going on and better review and
inspection reappraisal. We have covered
all those things already. However, that
does not take away from the point you
have made.

Mr Beggs: | do not know how to follow
that.

Dr McCormick: | am sorry.

The Deputy Chairperson (Mr Dallat):
Alex, you have an interesting follow-up,
question 28.

Mr Easton: Mr Colgan, paragraph 5.21
states that the withdrawal of the Bytel
project from the INTERREG programme
after June 2009 ultimately resulted

in significant amounts of available EU
funding being lost to Northern Ireland.
Had the SEUPB been advised earlier of
the project irregularity, would that have
enabled the funding to be reallocated?

Mr Colgan: As you approach programme
closure, you are, inevitably, with so
many projects around, going to uncover
irregularities, problems and difficulties.
The trick is being informed in time so
that you can do something about it.
We would have replaced projects in the
run-up to the closure of the INTERREG
programme with others; we would have
sorted irregularities, dealt with them,
taken them out of the programme and
replaced them with others.

In fairness, looking at the dates, the
programme started in 2000 and was
due to finish in 2006, with a further two
years for completion in 2008, and then
a period of time to run down, so final
expenditure should have taken place

in 2008. Six months’ extension was
granted to all European programmes
at that time to extend until June 2009.
Because of the prevailing economic
circumstances and so on, it was felt

63



Report on The Cross-border broadband initiative: the Bytel project

429.

430.

431.

432.

433.

434,

that programmes throughout Europe

in general were under pressure, so we
were given a little bit of extra time to
deal with some of the issues. Had we
known before June 2009, it is quite
conceivable that we would have been in
a position to ensure that there was no
loss to the programme.

Mr Easton: There were projects
elsewhere that could have got the money.

Mr Colgan: In fact, | am aware of about
€3 million in expenditure that we would
have replaced with other projects during
that period. It is not something that is
unusual in managing programmes down
to closure.

Mr Easton: Andrew, paragraph 5.24
tells us that, when Bytel sold the funded
assets to Hibernia Atlantic in 2009, the
grant paid should have been subject to
clawback. However, you did not become
aware of the sale — | do not mean you,
by the way — of the ownership status of
those funded assets so that you could
have recouped the grant in 2009.

Dr McCormick: It is a further issue that
could and should have been handled
better. It was only brought out into the
light properly through the Prisa report in
2013, by which stage it was too late to
invoke that precise means of pursuing
it. Again, there is a concern there. The
facts probably should have been brought
to light at an earlier stage.

Mr Easton: OK. Paragraph 5.30 states
that DETI examined other projects in
which Bytel had received funding from
your Department. It has identified no
concerns. How can the Committee

have any confidence in that statement
given that your Department repeatedly
provided incorrect assurances that there
were no concerns with the Bytel project?

Dr McCormick: The key point in relation
to ongoing credibility is that there is a
clear distinction: the previous unreliable
assurances were based on a procedure,
which we no longer follow, that places
too much reliance on an individual unit
in a Department. As David explained
earlier, we have new procedures in place
with a new separation of roles. The
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review referred to at paragraph 5.30 was
undertaken by internal audit, not by the
telecoms people. In that sense, it was
a more orthodox and independent way
of providing that kind of investigative
assurance. Therefore, it is much more
credible. Wherever | have been, | have
always maintained the view that there

is nothing that can stand in the way

of the right of the internal auditor to
come to me, as accounting officer, and
say, “Here’s something you need to pay
attention to”. That is a fundamental
defence in the system. It is vital that we
protect, resource and esteem internal
audit. The difference is that this report
comes from internal audit, not from the
same source as the assurances, which,
as you said, do not have the same
credibility.

Mr Easton: From paragraphs 5.28

and 5.29, | see that DETI issued a

writ in 2011 to recover all of the €4-3
million grant paid to Bytel and issued a
statement of claim against the company
in March 2003. Can you advise us of
any latest developments in the legal
process and what legal advice you have
received on the prospects of recovering
the grant?

Dr McCormick: We have had continuous
legal advice essentially since the 2008
whistle-blower came to us. | cannot say
very much about that for reasons that |
am sure you will understand. Indeed, the
Chair referred to that at the outset. It is
being pursued actively and thoughtfully,
and we are in ongoing dialogue with our
legal advisers to ensure that it is dealt
with in a way that does all that we can to
protect the public interest.

Mr Easton: Why has it taken so long?

Dr McCormick: It should not have
taken so long. There is no acceptable
explanation for that. David has given
some very reasonable descriptions
of the context that applied, but all of
us acknowledge that it should have
happened quicker. Indeed, some of
the actions taken by our lawyers were
to stay in time in relation to some of
the deadlines that apply in that legal
context. We now need to be very clear
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on our next steps, and that is part of our
responsibility following this hearing.

Mr Easton: Will | keep going?

The Deputy Chairperson (Mr Dallat): Go
ahead, Alex, yes.

Mr Easton: Andrew, as the session

has gone on, we have become more
convinced that something went wrong
and that something terrible has gone on.
It started with a partnership that seems
to have been a sham — paying €1-3
million for equipment that was not worth
a fraction of that cost. There was the
farcical fourth grant claim and question
marks over the relationships of some
individuals in Bytel. Is this not simply a
very large fraud?

Dr McCormick: It is important to make
the point that we are in an active legal
process. That itself is an answer to

your question. That is a way of saying
that we are pursuing a concern that we
have. We have to pursue it in a way that
is evidence-based and in a careful legal
process. In the course of that process,
as well as internal audit advice, we have
had discussions with the PSNI and with
counter-fraud investigators. That is part
of the approach that we have taken.
There are important points of evidence in
relation to all this highlighted in the ASM
Horwath report and in the Prisa report. As
has come out very clearly this afternoon,
there are no straightforward conventional
explanations and, therefore, it is essential
to look beneath that. We are wary that
there are claims and counterclaims going
on. There are different representations
of what happened coming from other
parties, so that all needs to be handled
with great care.

It is important to be clear about what
we are looking at. | am concerned to
distinguish between the relationship
with Bytel on the one hand and the
internal issues that have been hinted
at a couple of times this afternoon. The
simple matter of fact is that the process
was subject to scrutiny. One thing that
we rely on in fraud prevention is that we
have an internal process. It does not
always work very well, and, in this case,
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it did not work very quickly, but it is there
and it is quite a major deterrent in the
handling of these issues. For example,
the very fact that the email referred

to earlier was still on the file and was
found suggests that there was a degree
of openness and transparency about
the process. That affects our view of the
issues. If we have internal or external
concerns, we have to think about and be
very concerned about both. | hope that
there is at least some comfort in that
there are strong inhibitions in relation to
the behaviour of staff.

Mr Easton: It has been referred to the
PSNI.

Dr McCormick: There were discussions
with the PSNI, yes.

Mr Easton: Have they taken it any
further?

Dr McCormick: Again, | do not want to
comment. | really would prefer not to go
into detail on that, if that is OK, vice-
Chair.

Mr Easton: Why was that email sent to
DETI in the first place?

Dr McCormick: It came as part of

the information from the first whistle-
blower. The director of the company was
trying to get our attention, trying to say,
“Something’s going on here”. Part of
what he did was to allow his solicitors
to send us the detailed papers relating
to the legal proceedings that he was
undertaking against one of the other
directors in the company. The email

is exhibit 4 to an affidavit by another
director in the company.

| find it very interesting that the initial
whistle-blower shared those legal
documents. It came in a letter from the
solicitor of the whistle-blowing director
to the Department. It was attached as a
fourth exhibit to an affidavit, which was,
in turn, an attachment to the letter. It
was quite a large bundle of papers that
came in. | was looking at them this very
morning.

The Deputy Chairperson (Mr Dallat):
Mr Colgan, | might well give you the
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last throw of the dice. It must be
heartbreaking sitting there listening

to how those millions of pounds were
spent. Would the Committee be right
in assuming that a lot of other projects
could have benefited from that money?

Mr Colgan: In fairness, as | said earlier,
probably the biggest fault in the way

this was handled was around the lack of
communication to us. When it was found
that there was an issue or a problem, we
should have been involved a lot earlier
and informed of the seriousness of it.
Everybody here has recognised that.

Could we have replaced it? Hindsight

is a wonderful thing, but all | can say

is that there are other projects that
benefited from situations similar to this.

The Deputy Chairperson (Mr Dallat):
That is really what | wanted to ask. |
want to go back to Dr McCormick, and
then | will bring you in, Sean.

If you had the opportunity, what would
you do differently should you be
responsible for managing the funding of
a project such as this in the future? | am
sure you would not wish it.

Dr McCormick: In pursuing this kind of
issue, the central point that emerges for
me is the need to have at your disposal
technical expertise that you can rely on,
that you know is not conflicted and that
is giving understanding of the nature of a
project and how the market works: what
costs what and how things are moving.
As Mr Girvan drew out, things change.

We need to make sure that we deal
through competitive procurement
processes. One of David’s strongest
points this afternoon was to emphasise
that that is how we do things now. We
have already learned a lot of those
lessons. It is a case of expertise and
ensuring competitive processes that
then allow the transparency of the
market force to help.

We need to make sure that we have
rigorous, independent investigations
when allegations emerge of the kind
that emerged in this case. That is my
long and short of it.
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Mr Rogers: Mr Colgan, you are a man
who is held in high esteem in terms

of INTERREG funding etc. You know it
inside out. Based on your knowledge of
INTERREG, grant ceilings and eligibility
criteria, how much of a grant should that
project have received?

Mr Colgan: | think that the figures have
been brought out. The actual costs of
the project are in the public domain. |
think we know how much it cost, which
was a fraction of what they actually got.

Mr Girvan: Dr McCormick, | have
severe reservations about competitive
tendering. It is a good process but
there needs to be expertise within a
Department to ensure that they are
getting value for money even before
putting it out to tender. | will use an
example from your area of previous
expertise. If you are going out to tender
for a road, you should know roughly how
much every 100 metres of that road

is going to cost. If somebody asks you
what the budget is, you would have a
rough idea. That, however, is a target
as opposed to value for money. The
cartel can kick in, and they will aim

to come in just below to ensure that
they win the contract. Do you have a
benchmarking process to ensure value
for money before you do it? | work out
estimates for everything | do, before |
ask somebody else to give me a price,
so | know whether | am getting value
for money. It should be the same in the
public sector: they should not just rely
on somebody coming back to them with
figures, which they then swallow hook,
line and sinker.

Mr Sterling: Absolutely, that is a fair
point. | will make two points. First,

with big telecoms projects — certainly
in later years, say from 2011 — the
Department would always have procured
specialist assistance to help with those
procurements. More generally, and
speaking with my DFP hat on, CPD is
alive to the fact that, where procurement
is through a centre of procurement
excellence, before going to the market,
it is necessary to have an idea of what
is good value for money and to seek
independent expert advice if in doubt.
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Mr Girvan: Do they not seek that as

a matter of course? | know that, for
councils, as soon as people realise that
it is Government money, and Andrew
will tell you the same thing about the
Health Department, the price is probably
not even twice but three times what it
would be for a private-sector developer
delivering the same thing. Because they
know that it is coming out of the public
purse, all the prices are inflated. They
say that it is because they have to tick
this box and that one and the other. It
is a lot of nonsense. We are not getting
value for money for the general public,
simply because we do not have quantity
surveyors or people who are adequately
qualified to give real assessments of
what something should cost. We know
the cost of everything and the value of
nothing.

Mr Sterling: If it is helpful, | can drop a
note to the Committee setting out how
CPD —

Mr Girvan: | am aware of how CPD
supposedly works, but | am not so sure
that there is always a link to ensure that
each Department gets value before it
goes out to tender.

Mr Beggs: | have a question for Mr
Sterling. What is there in the system to
stop a situation like this arising again?
I am referring to the specific issue

of an invoice from a sister company
being relied on and paid when it bears
no relation to the actual costs. What
protection can be built into public
procurement to reduce the likelihood of
such financial abuse being repeated?

Mr Sterling: There should be proper
vouching verification any time the public
sector buys or procures something. | will
check and see whether there is specific
guidance on that particular point. | am
not aware of any.

Mr Beggs: It is particularly relevant
where there is a single supplier and no
alternative. Obviously, there need to be
particular protections built in for such
situations.

Dr McCormick: We can send you the
advice that we have given internally on a
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related party or associated companies.
Advice to all parts of DETI, and | am sure
it is replicated in other Departments,
highlights specific things to think

about when you are in the scenario we
describe — that illustrated by the XMCC
and Bytel examples.

Mr Colgan: We have very strict guidance
for EU programmes on related party
transactions, and they are now a very
important part of our financial controls.

Mr Beggs: What is the very strict —

Dr McCormick: We will send you the
details.

Mr Sterling: We will do that as well.

The Deputy Chairperson (Mr Dallat): Is
HMRC investigating the whole debacle?

Dr McCormick: Not to my knowledge.

The Deputy Chairperson (Mr Dallat): Is
it something that should be happening?

Dr McCormick: | think that there was
some previous involvement of HMRC,
but let me check that and come back to
you.

The Deputy Chairperson (Mr Dallat): All
right. Mr Rooney, do you want to —

Mr Rooney: There is a reference

in Consultant A’'s report to HMRC
involvement with the director of Bytel.
That is as much information as we have
in the consultant’'s comments on that.

The Deputy Chairperson (Mr Dallat): All
right. If everyone has had an opportunity
to ask their questions, | will bring this

to a close. All happy? Mr Layberry and
C&AG, is there anything that you wish

to add to the evidence that we have just
received?

Mr Donnelly: There is nothing —
[Inaudible.]

The Deputy Chairperson (Mr Dallat):
OK.

Mr Layberry: No thank you, Chair.

The Deputy Chairperson (Mr Dallat):
Members, would you like clarification on
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anything? If not, | thank you all for your
attendance before the Committee today.
It has been extremely useful and very
open. The information received will, |
trust and pray, be taken on board so that
never again will anything of this nature
appear before the Public Accounts
Committee. We may, of course, need

to write to you seeking clarification on
issues raised today and on other issues
as they arise during our deliberations.
Are you happy with that?

Dr McCormick: Of course.
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Correspondence of 20 March 2015 to DETI

Northern Ireland
Assembly

Public Accounts Committee

Room 371
Parliament Buildings

Ballymiscaw
BELFAST BT4 3XX

Tel: (028) 9052 1208
Fax: (028) 9052 0366
E: pac.committee@niassembly.gov.uk

Dr Andrew McCormick

Accounting Officer

Department for Enterprise, Trade and

Investment

Netherleigh

Massey Avenue

Belfast BT4 2JP 20 March 2015

Dear Andrew,

Public Accounts Committee Evidence Session

I wish to thank you, Mr David Sterling, Mr Pat Colgan and Mr Eugene Rooney for attending the
Public Accounts Committee meeting on Wednesday, 18th March. The meeting was extremely
beneficial in providing the opportunity to discuss concerns and issues arising from the Audit
Office report on the Cross-Border broadband initiative: the Bytel project.

A number of points were raised during the session and | write to request some additional
information.

® The Department agreed to provide the Committee with the name of the Aurora Telecom
employee who signed the letter stating that Aurora were going to enter into a partnership
with Bytel.

® The Department agreed to confirm whether or not the Bytel case had been reported to
HMRC and whether or not HMRC were currently investigating anything related to this case.

If you are responding by email please use the email addresses above.
| would request a response on the above issues by 9 April 2015.

Yours sincerely,

Mtk £t

Michaela Boyle

Chairperson
Public Accounts Committee
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Correspondence of 20 March 2015 to DFP

Northern Ireland
Assembly

Public Accounts Committee

Room 371
Parliament Buildings

Ballymiscaw
BELFAST BT4 3XX

Tel: (028) 9052 1208
Fax: (028) 9052 0366
E: pac.committee@niassembly.gov.uk

David Sterling

Accounting Officer

Department of Finance and Personnel

Rathgael House

Balloo Road

Bangor BT19 7NA 20 March 2015

Dear David,

Public Accounts Committee Evidence Session

| wish to thank you, Dr Andrew McCormick, Mr Pat Colgan and Mr Eugene Rooney for
attending the Public Accounts Committee meeting on Wednesday, 18th March. The meeting
was extremely beneficial in providing the opportunity to discuss concerns and issues arising
from the Audit Office report on the Cross-Border broadband initiative: the Bytel project.

A number of points were raised during the session and | write to request some additional
information.

® The Committee would like confirmation of what specific procedures are now in place to
prevent any future instance of a company using DFP grant funding to pay a sister-company
inflated prices for goods and services.

If you are responding by email please use the email addresses above.
| would request a response on the above issues by 9 April 2015.

Yours sincerely,

Mk £t

Michaela Boyle

Chairperson
Public Accounts Committee
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Corrrespondence of 31 March 2015 from DFP

Department of From the Permanent Secretary
Finance and David Sterling
Personnel 2nd Floor West

Clare House

303 Airport Road West
BELFAST, BT3 9ED

Tel No: 028 908176590
E-mail: david.sterling@dfpni.gov.uk

Michaela Boyle

Chairperson

Public Accounts Committee

Room 371, Parliament Buildings

Ballymiscaw

BELFAST BT4 3XX 31 March 2015

Dear Michaela

Inquiry into Cross-Border Broadband Initiative: The Bytel Project

Thank you for your letter of 20 March following the above evidence session, in which you ask
for confirmation of what specific procedures are now in place to prevent any future instance
of a company using DFP grant funding to pay a sister-company inflated prices for goods and
services.

From a general perspective, DFP’s Northern Ireland Guide to Expenditure Appraisal and
Evaluation provides guidance on principles of cost estimation and asset valuation; and
advises that these should normally be based on up-to-date market prices. DFP would also
encourage Departments to make full use of Central Procurement Directorate to help establish
the current and future market prices for goods and services. This may also entail an element
of market testing.

| can confirm however that DETI has issued specific guidance on “Grant Claims Involving
Related Parties or Associated Companies”. This provides a definition of related parties;
examples of transactions that may not be at “arm’s length”; guidance on related party
transactions: normal course of business; other related party transactions; and highlights
the need to be alert and ways to identify related parties. DFP is currently considering this
guidance with a view to identifying those issues of wider application and will issue a Dear
Accounting Officer letter to all Departments and arms length bodies in the near future to
provide guidance on these issues.

| trust you will find this helpful.

Yours sincerely

(_—

David Sterling
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Correspondence of 31 March 2015 to DETI

Northern Ireland

Assembly

Dr Andrew McCormick

Accounting Officer

Department for Enterprise, Trade and
Investment

Netherleigh

Massey Avenue

Belfast BT4 2JP

cc: Treasury Officer of Accounts

Dear Andrew,

Public Accounts Committee Evidence Session

Public Accounts Committee

Room 371
Parliament Buildings
Ballymiscaw
BELFAST BT4 3XX

Tel: (028) 9052 1208
Fax: (028) 9052 0366
E: pac.committee@niassembly.gov.uk

31 March 2015

Further to my letter of 20 March 2015, | am writing to you to request some additional
information in relation to the Public Accounts Committee inquiry into the Cross-Border

broadband initiative: the Bytel project.

1. The Department has held discussions about the Bytel case with the PSNI and counter-fraud
investigators. Please provide the Committee with all records of these discussions and all

papers considered at the relevant meetings.

m  What action has the Department taken on foot of these discussions?

B |s the case being taken forward by PSNI as a fraud investigation?

B Has the case been referred to DFP and the Comptroller and Auditor General as a

suspected fraud?

2. Legal action to recover the grant paid to Bytel is continuing and legal advice has been taken

continuously by the Department.

B What is the current position in the legal process?

®  What legal advice has the Department received on the prospects of recovering the grant?
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Reviews to consider disciplinary action have been undertaken, but no staff have been
disciplined in relation to the failings in this case. Please provide the Committee with details
of the reviews which were undertaken.

B |s the Department currently considering disciplinary action?

B |s it taking any action to investigate these matters further?

The Department has made improvements to processes and procedures, with a clear
separation of roles between those sponsoring and leading on projects and those responsible
for approving and authorising finance. Please provide details of these improvements, in
particular illustrating how these arrangements differ to those in place during the period in
question.

B At what grades within the Department were the grant payments to Bytel checked and
authorised?

B What were the delegated limits for authorisation of expenditure?

B Did the authorisation of grant payments to Bytel comply with delegated limits?

Key decisions taken about the Bytel project, including the decision to fund the Nortel
equipment in 2006, were taken collectively within DETI rather than by individuals. Please
provide the Committee with copies of all relevant DETI documentation related to the key
decisions taken on the project.

Please provide the Committee with the updated guidance which has been issued within DETI
for the management of related party or associated company transactions, together with any
associated documentation.

Please provide the Committee with the details of any HMRC examination or involvement in the
Bytel project.

If you are responding by email please use the email addresses above.
| would request a response on the above issues by 24 April 2015.

Yours sincerely,

ek 4,0

Michaela Boyle

Chairperson
Public Accounts Committee
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Correspondence of 30 April 2015 from DETI

From the Permanent Secretary
Andrew McCormick

Netherleigh

Massey Avenue
BELFAST BT4 2JP

Telephone: (028) 9052 9441
Facsimile: (028) 9052 9545
TextRelay: 18001 028 9052 9441

Email: andrew.mccormick@detini.gov.uk
janice.hill@detini.gov.uk

Our ref: PS DETI 096/15

Your ref
Ms Michaela Boyle
Chairperson
Public Accounts Committee
Room 371
Parliament Buildings
Ballymiscaw
BELFAST BT4 3XX 30th April 2015

Dear Michaela

Public Accounts Committee Evidence Session

Thank you for your letters of 20 and 31 March 2015. | am grateful for the agreement of your
Committee’s officials to the provision of a composite response by the Department. For ease
of reference the Committee’s information requests are reproduced in bold with answers
provided below.

PAC Letter dated 20 March 2015

The Department agreed to provide the Committee with the name of the Aurora Telecom
employee who signed the letter stating that Aurora were going to enter into a partnership
with Bytel.

The name of the Aurora Telecom employee who signed the letter stating that Aurora were
going to enter into a partnership with Bytel was Sean O’Donnell, a Senior Projects Manager.

PAC Letter dated 31 March 2015

The Department has held discussions about the Bytel case with the PSNI and counter-fraud
investigators. Please provide the Committee with all records of these discussions and all
papers considered at the relevant meetings.

A record of the outcome of discussions between the Department and a Department for Social
Development counter fraud investigator is attached (Annex Al). Consultation is currently
taking place with the PSNI to confirm that we can release a record of the Department’s
discussion with them. A large number of papers were provided to the PSNI and the counter
fraud investigator. They were not all specifically considered at the meetings but were provided
to ensure that the PSNI and the counter fraud investigator had sufficient background and
detail to enable them to advise the Department. Documents provided to the PSNI are referred
to at paragraphs 4 to 9 of the Department’s 10 February 2014 letter to the PSNI (attached
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at Annex A2). They included details of the allegations made, documents relating to legal
proceedings, and consultants’ reports.

Documents provided to the counter fraud investigator are detailed in the attached index
(Annex A3). In addition to the documents provided to the PSNI, the counter fraud investigator
was also provided with a number of papers, including documents relating to the preliminary
investigation by Internal Audit Service in 2008 and a registered Departmental file. | have not
enclosed the voluminous papers provided to the PSNI and the counter fraud investigator,
including the papers on the registered file, though they were available to the NIAO in the
course of its study of the case, and with the exception of papers relating to the legal
proceedings, the Department would be happy to provide any of the papers if required.

In regard to the Statement of Claim, which is not normally available except through a

Court Order, and the advice received from the Department’s legal advisers relating to the
civil proceedings, | trust the Committee will understand that such advice is normally not
discloseable as it is subject to legal professional privilege. | should be grateful if, in view of
the subject matter, the Committee would treat the documents provided at Annexes Al to A3
as confidential and not for publication. The names of officials below the Senior Civil Service
have been redacted as has the name of a PSNI officer.

m  What action has the Department taken on foot of these discussions?

The discussion with PSNI resulted in the Department consulting a counter fraud investigator
based in the Department for Social Development. Subsequent action taken following
consultation with the investigator includes the issue of guidance on grant claims involving
related party transactions. The Department continues to engage with its legal advisers in
regard to the pursuit of the civil proceedings against Bytel Networks Ltd.

m |s the case being taken forward by PSNI as a fraud investigation?

As far as the Department is aware, the PSNI is not currently taking the case forward as a
fraud investigation. The Department has approached the PSNI to confirm the position and the
Department will update the Committee in due course.

m Has the case been referred to DFP and the Comptroller and Auditor General as a
suspected fraud?

As indicated during the evidence session the Head of the Department’s Internal Audit Service
advised DFP of the 2008 whistleblowing allegations in July 2008. The Head of Internal Audit
confirmed that NIAO had informed him that as they were dealing with the whistleblowers
there was no need for a report of a suspected fraud at that stage. The Head of Internal Audit
Service also advised DFP that should the position become clearer after further investigation,
he would report further.

Legal action to recover the grant paid to Bytel is continuing and legal advice has been taken
continuously by the Department.

®  What is the current position in the legal process?

A Writ and Statement of Claim have been served on the defendant company, Bytel Networks
Ltd. A defence is awaited.

®  What legal advice has the Department received on the prospects of recovering the grant?

As indicated during the PAC evidence session, the Department is unable to comment on legal
advice received during the proceedings as the advice is subject to legal professional privilege.
| trust the Committee will understand the Department’s position.
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Reviews to consider disciplinary action have been undertaken, but no staff have been
disciplined in relation to the failings in this case. Please provide the Committee with details
of the reviews which were undertaken.

The actions of staff were considered by the Internal Audit work of 2008, and the reviews
undertaken by ASM Horwath and Prisa Consulting. There is no evidence of any allegations or
formal complaints having been raised within the Department or from elsewhere in relation to
the actions of staff who worked on this project.

DETI Human Resources Division also reviewed the papers on the case to consider the actions
of the staff involved and concluded that there was no evidence available from the papers that
would warrant disciplinary action. DETI also asked an independent retired Senior Civil Servant
to undertake a separate review of the papers for the purpose of identifying any further actions
which DETI should take to fill any information gaps to help reach conclusions on the issues,
and inform next steps. This review did not highlight any specific staff disciplinary issues.

The Department had concluded that in light of the information available there was no prima
facie evidence which indicated that there were grounds to launch disciplinary action against
any of the DETI personnel then involved.

m |s the Department currently considering disciplinary action?

m |s it taking any action to investigate these matters further?

As indicated during the PAC evidence session, up to that point no clear basis had emerged
for disciplinary action. The Department is in the course of reviewing the evidence in relation
to the internal Bytel email that was highlighted at the PAC hearing. If our review provides
prima facie evidence of behaviour in breach of the expected standards, we may then consider
a disciplinary process, but our next steps will depend heavily on whether or not clear evidence
is available as to what happened in 2006.

The Department has made improvements to processes and procedures, with a clear
separation of roles between those sponsoring and leading on projects and those responsible
for approving and authorising finance. Please provide details of these improvements, in
particular illustrating how these arrangements differ to those in place during the period in
question.

Decisions made in 2004 in relation to supporting the Bytel Project were made by the
Department’s Telecoms Policy Unit. Subsequently, in October 2005, the Department
introduced a formalised casework approval process for projects involving expenditure above
£500,000. This involved the establishment of a DETI Casework Committee chaired by a
Deputy Secretary and also comprising two senior officials, normally at Assistant Secretary.
To avoid any potential conflict of interest, the Assistant Secretary, from whose business
area the project emanates, is debarred from sitting on the Committee. As stated during the
evidence session this allows significant expenditure proposals to be tested in a much more
rigorous way with consideration being given to additionality, the rationale for the proposed
financial assistance, affordability, displacement, viability, assessment of key risks and a
value for money assessment. Internal delegated approval levels have also been set for the
authorisation of expenditure proposals under £500,000.

m At what grades within the Department were the grant payments to Bytel checked and
authorised?

The first grant claim was checked by staff from Western Connect and approved by a Deputy
Principal within the Department. The second grant claim was checked and approved by staff
from Western Connect. The third and fourth grant claims were checked by a Staff Officer and
approved by a Deputy Principal within the Department and an official in the Department of
Communication, Energy and Natural Resources in Ireland.
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m  What were the delegated limits for authorisation of expenditure?

At the time the grant payments to Bytel were authorised, internal delegations within the
Department allowed expenditure to be authorised by officials of at least Staff Officer grade.

m Did the authorisation of grant payments to Bytel comply with delegated limits?

Authorisation of grant payments to Bytel complied with delegated limits in place at the time
the payments were made. Delegated limits were subsequently revised to require payments
to be authorised at a level of seniority proportionate to the amount of the payment. The
Department’s current limits are as follows:

Approval Limit Grade Approving

£20,000 Staff Officer

£50,000 Deputy Principal

£100,000 Grade 7 (Principal)
£500,000 Grade 6 (Senior Principal)
£1,000,000 Grade 5 (Assistant Secretary)
£10,000,000 Grade 3 (Deputy Secretary)
£10,000,000 + Permanent Secretary

Key decisions taken about the Bytel project, including the decision to fund the Nortel
equipment in 2006, were taken collectively within DETI rather than by individuals. Please
provide the Committee with copies of all relevant DETI documentation related to the key
decisions taken on the project.

During the PAC evidence session, the Department referred to decisions being taken
collectively in relation to the approval of the first grant payment which included the Nortel
equipment in 2004, the decision to pay the final grant payment, and the decision on the
nature of the investigation in 2006. Copies of documentation relating to the background
to these decisions are attached at Annexes B1, B2 and B3 respectively. Personal and
confidential information has been redacted in the documents. This includes names of
DETI officials below Senior Civil Service, names of DCMNR and SEUPB officials, and other
individuals connected to the project, as well as banking details.

The documents have also been annotated to identify the relevant organisation to which the
redacted information relates.

Please provide the Committee with the updated guidance which has been issued within DETI
for the management of related party or associated company transactions, together with any
associated documentation.

DETI guidance on grant claims involving related party transactions is attached at Annex C.
Names of officials below the Senior Civil Service have again been redacted.

PAC Letters dated 20 March 2015 and 31 March 2015

The Department agreed to confirm whether or not the Bytel case had been reported to
HMRC and whether or not HVIRC were currently investigating anything related to this case.

Please provide the Committee with the details of any HMRC examination or involvement in the
Bytel project.
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The Department has written to HMRC in relation to the Bytel project and has provided
HMRC with a copy of the C&AG’s report. HMRC has advised that it cannot discuss the tax
affairs of an individual or company without their express consent, for reasons of taxpayer
confidentiality. HMRC is also unable to provide information on the action, if any, that will be
taken on the information provided.

| trust that | have addressed all the questions raised by the Committee and am of course
happy to provide further information if required.

Yours sincerely

(el A

Andrew McCormick
cc Treasury Officer of Accounts

80



Correspondence
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From: ===z Dl ’bawa) p'&;\bk'"w[
Sent: 10 November 2004 09:16

To: W@A l’{,w—\ Cwm Lob Conin “‘m\ br

Subject: RE: Byte] N+2 Spend

_-JA/Q,;{'QM\ C,(MA!.(JI‘ cons wHﬁm‘/

Why does Bytel need to pay XMCC now? Are you salisfied that we are not paying in advance of need? Are
you salisfled that what XMCC are giving in exchange for €2,5m is worth that?
You have previously indicated that paying the fofal amount clalmed by Bytel for this expendilure is permilted

under Interreg.
BYTEL are entifled to clalm 35% of the overall costs of the project - that does not mean 35% of all

expenditure because most of the cost of this profect js being met by contributions in kind. If this expendilure Is
for equipment etc identified In the project as not benefit in kind then | do not see an issue.
| also expect that the contract or agreement with Aurora Is in place and therefore that benefit In kind

expendilure has been incurred.

———) ¢ :‘)-wmrn v\f\w?A

----- Original Messaae~~---

|=mm.$J == = = ‘/\/e,,l'm\ wa‘l\%l/ c,ov\sulhv\lf
Sent: 10 November 20[)4 09 0

To: . %w:wk,_, {)b’u'\v..vrhA s (

Cc: m Wedivn Comed/ s(mu 2 mtmLtv;

Subject bytel iN+2 Spend

w0 Dopaly Omwg

Just to confirm that we require the following from Bytel Networks in order to process their claim:

1. Invoice from XMCC for payment - we will verify that this Invoice is for expenditure that is eligible
under the LoO

2. Bytel Networks bank statement Indicating that funds have been pald to XMCC

3. Receipt of payment fromy XMCC - In normal process we would carry out a physlcal inspection of

the 'goods or services' that have been bought with the INTERREG grant. However since this Is

an upfront payment we will have to accept a recelpt from XMCC. Of course we will inspect the

hardware purchased by XMCC in due course as part of our monitoring activities on this project.

4. Proof of bank mandate for XMCC and supporting hoard minute confirming that expenditure will

be verlfied by independent auditors.

It Is worth noting also that INTERREG will be effectively funding the project to 100% at this stage -
However we will discuss the timing of the contribution of matched funding with Bytet and insist that
this Is included in the overall funding package within the first 3 months of the project. We will afso
ensure that the overall INTERREG confribution Is no more that 35% of the total project cost.

I'd appreciate If you could review this and conflrm that this is acceptable to the Department.

Regards
s
I— "\/‘UJLW" Cwmu,b

A s C('jy\ Jn ”’Mb

Con (‘:bl/ 04?.{’01 L

10/11/2004
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Fron: e e \\/(’A(’tm Cwmuall wm».lk««l/
Sent 10 Nnvamhnr 2004 12:35 ﬁ) ﬂ ‘k P
Subject RE: Interreg bytel 11 Prinuip A ol Ry |
‘bwi«)ﬁ Wn‘m“v“ls
Folks,
. although in this

In my experience you can nevex have enough SSS=mS. ,
cage you may have a point!
We are continuing to work through the issues with Bytel but suffice to

say that they haven't made it easy to have any confidence that they are
following any correct procedure and that a legitimate payment has

actually been made.

I will update you all as soon ag pogsible and certainly not later than
midday tomorrow

Regaxds

WM"&?-‘\ Qm:\u[’ Coman [ hm‘/

Sent: 10 November 2004 12:17 . g e ‘BQ’P‘J’") \Q'“"“T“A
_m ‘Déul Wnl\u‘ﬁ-"\kw}\ Be’f""s pm\wa

Tox e
wmatel omaalbink

Subject RE Interreg - bytel

e DA (’l\'v\m}\a-‘A, A EW\JCA Wm;,f.)\

There are too wmany =S involved herel!

You are right to be cautious given the level of checks which are carried
out on EU monies.

e, ) 1 | \quuJCl OW}\L{yA

B Original Message--—---

> From: Al {'N\w‘o\«A

> Sent: 10 November .{{04 10_\549 L,J\,h ﬁ ‘J\

> To: -m u) 1) O

s> Cot = = : q’ sy —_— &t ﬁqug %nb\t‘wA & W%[u«
> Subject: RE: Interreg l)_ybc.n. Q,wmwll bmw]h“{,

> 3 |‘ % ' Imbg
> EEEN, YOU are correct to emphagise that the dorrect procedures are
being £ollowed, Please keep me informed. I wlll need to inform senior
management by the end of the week if we are not content to approve -

which I am prepared to do {even if not happy to dol},

:m %4{1 p"“.““"yh“k \n/(’/)"f-vm CA/VMQ(J/ wau“’hwl’

ps I presume you neanl eesnmmessrmasze, ot Western Connect.

_____ Original Message----- Vs }Ww‘k& Y’w‘mM

From:
Sent: 10 Nnvem.ber AUU& J.u.ﬁ

Tos -_ﬂ, m!, m\wp)\
Subject: Interreg - bytel "\/m

pm——41 0\!\%4\3'&».&
Bytel were due to make a payment of > EUR> 2.5m yestexday to

24 m[xn é"v:}:/\ v .
ern Lovineds coman h‘\

VVVVVVVVYVYVVYYVYVY

i
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Xy ';li:d for the purchase of equipment and the provision of services
re, .red for the Interreg project. nﬁmti el
- that the

> I have been informed by Bytelg bank

payment has not gone through to XMCC as the necesgary securitiles etc for

the transaction are not yet in place.

> Western Connedt have verifiled the legitimacy of XMCC and have

indicated that providing BYTEL can produce an invoice for from XMCC, a

bank statement to confirm the transaction and produce evidence that XwWce
be

are providing equipment and services worth > EUR> 2.5m they shoul
WM‘(«n QW“LbV Qr/m-.«(‘m“

able to vouch the payment.
I have emphasised to Western Connect E=mESEEmSEEI» that they

>
must be satisfied that this is not payment in advance of need and that

BYTEL a) have purchased > EUR> 2,5m worth of gomething and b) that there
1s sufficient security in place in the event of the project not

proceeding,

> == 'h.[/l %q,(,vﬁf) pv\nwrhA

LR e e T e e e Tt L

REXXAXRFRRIXAT TR EAS
The Department's computer systems may be monitored and communications
carried on them xecorded to gecure the effective operation of the system

and fox other lawful purposes
R A R A R A N AR A N A R A R A A R A AT AR TR A I T A AT LIS IRRRATIFAINS

REERERTERARET AL LR
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N

Nows,
bealk

[V

bo

ol

=

File Note
10.11.04

Intetreg Measure 2.1 telecoms: Bytel

er.\L\ & ‘ ubwA
T received a telephone call today from .em== T 1 respect of

the Bytel payment to XMCC ltd, He asked for written (Fax) conformauon with the
payment fiom Bytel to XMCC is acceptable to DETL I asked why they wanted this
and the issue appeared to be that BYTEL will be considerably overdrawn and the
bank were Jooking assurance that we would pay their claim quickly.

T explained that in order for DETI fo authorise a claim for €2.5m we would need to
see an invoice from XMCC for that amount, proof of payment by BYTEL (a bank
statement) and be satisfied that the goods and services purchased wete covered by the
letter of offer, worth the sum claimed and was not in advance of need. We wete joined
by ===~ manager and there was some debate on the last point, T explained that
‘Western Connect have verified to their satisfaction that XMCC was a legitimate
company and would be prepared fo accept an invoice from that company to Bytel and
a bank statement showing the payment had been made. However BYTEL would still
need to show what they had got for the money, for example, equipment or a confract
for services, I pointed out that we had previously inspected and confirmed the value
of telecorns equipment needed for this contract but that would not amount fo €2,5m.
No contracts for services by XMCC had been produced as far as I knew for Westen

Connect to inspect and value,

Thess=sm===m=-910 coming under tremendous pressure fiom Byfel to transfer the
€2.5m from BYTEL to XMCC but do not seem have completed the necessary
commercial arrangements in respect of security on Bytels overdraft and the
guarantees included in our letter of offer which specifies that all money must be
repaid to SEUPB if the project does not proceed. Howevet they were satisfied that I
had clearly explained the situation and intended to ge back to Bytel for farther

information. hoo L/@J—tm Comeds S(‘vﬁ |

Western

VA Penciph

I have informed demsmmmmmm and ; cssmern- 211d =
Comuect, of the above.

DETI
Telecoms Policy
10.11.04
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1) X Pago 1 of 1

(== = e B e
To: ‘/\/(/)(:‘Qw\ CUV\:\‘LQ[/ CMm”‘m'/

Co:  eopummmmmmsie, )] ﬂ/m W-u!ﬁ
Subjsct: RE: Bytel Claim for N+2

g Wu“cm Cwmtt.V c,wwu”’hvap

Thank you for the update.
The letter of offer states that project expendilure of €1.6m will be achieved by November 19th,

If Bytel have not provided Western Gonnect with the evidence you require to be able to vouch the expenditure
by the 18th they are in breach of thelr letter of offer and the offer of €4.3m may be withdrawn. | think we must
make it clear, in writing, to Bytel exaclly what we mean by projest expenditure by the 19th- for example [ do

not think Bytel writing a cheque for €1.6m at 17.30 on the 19th is acceptable - please confirm what you regard

as constituting Bytel meeling their expenditure target by the 19th.
Assuming the deadline of the 19th is made are there any further claims expected from Bylel before the end of

December (for example to Aurora). | need to make sure DETI/DCMNR etc have the funds fransferred to
SEUPB to cover same,

Thank you o fbww‘g )”wnu}“/{

~~~~~ Orlginal Message-----
From: \/\/EA L&Y'\ Cwl\%{/ Comrn H"'VJ/

——'—._m__.
Senit 12 Ni b i
'1'2:1_ il erz,ogquy o WA F)b(wr /)Vmc»)ﬁuA A Vsl /))'mwyw{
Ccnm». \A/Qal'%wr\ Cawm.‘/ s{%ﬁ

Subject: Bytel Claim for N+2

Hi . D11 BW""@) {)"*““v“A i’d cw\{kJ’

T've just gotten off the phone with _u.regarding the timing of his claim for N-+2. He has
informed me that his bank will be unable to process the payments untit fater next week due to Internal

checks which have to be carrled out before an overdraft Is arranged.

I have Informed him that this is unacceptable, but realistically there s little that any of us can do to V%F/w
resolve this. In order to fast track the process as much' as possible, I have asked cemmetmmmmsm 0 Corons.
atrange to vouch the inveices, associated hardware and claim documentation {including progress At
3 L \ reports) on Monday afternoon next week. They will then prepare the claim on the database so that is ST
e reacly to be processed once —-nrovldes a bank statement showing that the payments have been.

t‘-W\FMJ' made by COB on Thursday at the very latest.
WAl %w-ﬂ'{g ﬂ/\\;\k y

As I mentioned earlfer, we will need yourself and/or e==m»-, as authorised signatorles to sign the SUN
P25 (?) form once the claim s registered on the database but before it has gone to SEUPB for
drawdown, I have asked e=tmem-/ to co-ordinate this directly with yourself so that no time is lost in

getting this slgnature sorted out. Werbeyn Comaccls _ﬁ

s(‘ WM{Z/W\ Cwmw{/.i(%
1 am avallable by phone all next week and wiil check in at least once a day with === to ensure
that we are on schedule

T hope this Is satisfactory (or at least as satlsfactory as we can get). If you have any difficulties with
this, 'm available on the mobile for most of Friday.
Regards,
Im .
= = - l"/c"l"”'\ Comed
7 e oy N e cwulﬁmk

combinl ,/{t{.q;{s

12/11/2004
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-
Bytel-Note to file Rytel conlndr

Treceived a telephone call from emmeemsmmwm Bytel late on Friday afternoon

concetning his fixst claim under the Interteg progranune, N A bk
A 1T N4Y

All the necessaty arrangements have been made with the «esERSESESSRED; 2([ow hin

to purchase the Nottel equipment previously inspected by Western Connect plus some

additional Cisco equipment. The Cisco equipment will be delivered on Monday and

can be inspected by Western Conneot.emm- suggested that the inspection should take el c,w\"uJ/
place on Tuesday when everything should be in place to aliow Westetn Connect to

vouch the claim,
Waakn Comaril comne llant

1 did not check the value of the claim but Se=smeamsss® Western Connect, indicated
proviously that, providing the Cisco kit was delivered, that the claim should add up fo

at least €1.5m.
. Bd{l 'Q Q,YVJCQ {)V“""”.Y“A
Telcoms Policy Unit

15.11.04

—_ (D:Lﬂ %913’4/@) ﬁ’ﬁ\w‘vsh}{
“
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\/\/M(’wv\ Qw\M.J’ Conan h.v\

Page | of2

3

——

e ey -

From; “&/@)l’tm CW\AM[/ (‘.WM”’chf

Sent: 20 Decernber 2004 11:29 .,
Tor e, S P0 ‘ vowd
Subject; FW; Measure 2,1C Project 02343

s, . U1 o] vl
Is this OK?

From: DI Wr\ m—\-th

m
Sant} 20 December 2004
To: SR, \l\}l (N C,wmaJ/ CWV)V\lkAn MAR L. \A
iy ¢ \’\/Mh—‘rf\ waw s% wA BC OM( e
Subjeck: RE; Measure 2,1C project uzastas

e SRR AL RY gitand THERINRY Sisured ¥he:brickpald forsthe Nortol .
equipiohbaas oo gi’rﬂzg % - this was verified, as you note, by the
‘ndependont veriticrs Deloittes, As Byiel ate providing two-thir ds of the costs of
this cquipment themselves (Interreg suppott is at only onethird of project costs) it is
in Bytel's interest to get value for money. Tlie reasons for the company going to a
single. provider was accapted by the Departtnents for the reasons.you have detailed

below, subjéct to verification checks carrled out to confirm. matket value.

Regarding attributing the Nortel equipment expenditure against N+2 expenditure,
DETI checked and eonfitmed with DFP that this was acceptable.

awmmmoe ) () 4| ()y\‘nc\:vs s\A

Gents 70 Decomber 2004 0940«
TO! emmmE. <Al ""““‘”Y‘ u\A
Subject. Fw: Measure 2,1C Project 023437
H;__:b\.l\ 'pvmw\o-A 'X\g.(x ’§o,‘wk ﬂ«mu‘m)\

1 woncereu If you could look at this in —»/absence? This equipment was vouched as patt of Bytel’s
claim, The value of the equipinent was also verified by Deloitte as part of thelr economic appraisal so 1
don't think there Is a paiticular issue but SEUPB-are keen to cover all the bases,

¥m in the offlce so fee] free to give me a call to discuss.
Many thanks
@WM (‘4!"\ Cwm&ul/ Comin U’ an

From: -m,gguﬂs u% .A

b\/?/:‘.'{ﬂ\ QrMﬂuL’ twow“/hv\(f

Sent: 1° f?@cembt:r muq ADiLY

Tojee : = ‘ = /wu rﬁ< 3\ ‘Dayuw(\\] vav\u;'ovA.S

Sulsfact: FW: Meastre 2,1C Project YR

Impjartz.ncef High W"‘ﬁ "';/EW""-J’ comuthnl oA 10 eyvs
Ve

hellt ' e /uo V11

’b-epwfg P \{'\w'v;-alx
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| should be grateful if DETI would provide its view on the tendering Issue get out in the emall Below, As
you Know we are worklhg fo providing the full set of drawdown documentation for Paylng Authorily's
review on Monday morning therefore an garly reply wotld be apprectated - sorry for not forwarding thls on

Friday.

Thanks very much, - e (J\JPG uﬁxlu.uk
~~~~~ Original Mesaaamme
From! extmrimemsnemsprmrms ) Sdufd t,mw“'w\"
Sent: 16 Decamber 2004 é8:31 ‘

vz )0

[

\'b;:'\}\
%t‘(m\ Cw\'\uv S(%

To! veme
ot SR L SR
Subjeck: Measure 2.1 Spot Check
NSV vﬁio‘\w\g

1 understand that F&hs a Guery in relation to the treatment of Nortel equipment as a result of the
spot check carrled out last week.

To explain the situation, the Bytel promoters originally Intended o purchase this equipment and provide
[k as thelr matched eontributlon to the overall funding package. However due to pressures put o tiem
by us {we included a LoO condition iy respect of Ni-2 ‘spenu? they were unable to conclude negotiations
on the provision of fibre within the timescales and as a resuit reorganised the finances so that they will
provide thelr matched contribution in terms of fuhding the provision of flbre — no INTERREG monles will
now be used for the fibre provision, Both DETT and DCMNR are aware of this situation and have
approved that It's acepetable,

In relation to the absence of tendering — The provider of this equipment Is the only ofie with'the ability to
provide the requited equipient plus support.on the island of Irefand, This fs quite common In the
telecoms induslry where the critical buylng declsion is nok the upfront cost but rather the ability of the
vendor to support the equipment after Installation, Bytel, quite rightly chose the only avallable provider
wihto cotild offer the requlred level of service to satisfy thelr requirements.

1 hope this answers your questlon — I you have any further conceras, please don't hesltate to contact

me,
Regards
il . \:\/eALWv\ Cwm'-J/
2 . Covvan 1L(AU\V
QM"‘NL(/

A%"m &

Thig emell and any flles transillied vdlh ttare confidential and
Intoridad selely for the use of the Individual or entlly to sviiom they

are ad [ you hava racelved this emall in ecror please nollfy
the syslem manager. .

Titls foolnota also confirms that this omall message has beea swept by
Spadal EU Programmes Body MiMEsweaper Server for the presencs
of compuler viuses,

wvav.seupb.ong
wany.clearswift.com

okt

The Depatfinent's computer systems may be monitored and comnwmnications carried on them recorded
P 3 y

ta secute the effective operation of the system dnd for other lawful purposes

HFRFRH
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TR e,

‘ e e o, WPA(U-\ wmul/ cwv)m"'ml/ ,
HiM m

;ltj}bject: Bytel D) (),m,_v(,“A r Demn ogww\l

W(l/’l'tfv\' an wl’ (‘.meu"M‘/
1 was informed by T“Tyesterday morning that he has been unable fo compiete negotiations with Aurora
telecoms. ;q'f'd Lt
This appears to be, at least in part, due fo the internal changes in Aurora following the departure of thelr Chief .
Executive and it was not clear if this was a temporary problem or not.
Clearly this Is very worrying as the commerclal arangement with Aurora Is central to this project and represents a very
significant part of the match funding.

The payments made to Bytel {o date have been for equipment and do not include any payment to Aurora, { do not
think Bytel Is, at this stage, In breach of thelr Letter of Offer but they will need to complete the deal with Aurora or
another company (this oplion was considered when we evaluated the project) ln the near future and preferably before

the end of January.

Llight of the above please closely monitor the Bytel Project and, if an alternate telco is used instead of Aurora, check
the match funding situation. Untif this fs resolved [ suggest no further payments are made to Bytel.

If you have any queries regarding the ahove please let me know.

—‘3 ¢l Btpwg W{‘;\L‘:V\\A
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\/\/eA[’evn qumd-kj/ b e’

Western Connect Covan \Lcmlr :
25D Bishop Strect ~o0000@@® Nelworks
Derry Govesasa
Co Londondery o
BT48 6PR §%§;§1§: Eekto
jetfas

4" May 2005 BrIoLE

Telephond; 44 coa z;au £015 6411

Fax: +44 {0) 28 €045 5123
Matched Contribution to the ag::;lfftﬁﬁrg;:ﬁ;h
Bytel Bxtreme Broadband Project S

Curpany Registration Humber HE 69325

VAY Reglelistion Nuaibee 848483063

T am happy to confinn that we are introducing

additional assets to the Extreme Broadband
project, this will comprise of a duct network connecting Belfast to Dundalk via

Armagh as per attached HTML map with associated Points of Presence,
In techinical terms, and in order to assist you in verifying the value of our matched
contribution, the asset is made up of:

1 continvous duct along the route indicated
1 Sub duct inserted to hold the following cable (toom for additional 3 sub
duets) 72 pair fibres ALCATEL 6900 - G.652 A, B (2003) - IEC 60793-2-50

B1.1, B1.2 - Standard Single mode Fibre cable,

The map distance is just over 117kms but experience has shown e fhat it is wise to
dllow ari extra 10% to 15% for the real world. The actual duct distance is therefore
between 128km and 135km. Based on our estimates, which ate available for you to
cross reference, this asset is worth in excess of €16 million,

In addition, we are providiig (at our own cost) 10 Infernet Points of Presence within
the INTERREG affected region at the following locations:

Phase 1:Belfast Bast (Heron Road), Belfast Titanic (NISP), Belfast Central (Bryson
Street: Belfast South (Lisburn Road) and Armagh (Armagh Observatory).
Construction has begun or is completed at each of these sites:

Phase 2:Pops at Lisburi, Craigavon, Newry, Dundalk and Drogheda
These sites will be lit’ in the coming months in line with our obligations

under the INTERREG letter of offer, _
These assets represent a further confribution of €1.5m as per our audited submissions,

The introduction of this duct network asset, whiich has a much greater vdlue than the
part cable option previously used, will indeed bring the INTERREG IlIa contribution
to less than 20% of the total project value. It will énable us to bring a much widei
available of setvices to the border fégion, now and in the futuye.

This would represent a total project value of €21.6m.

Youts faithfully,

(Q\\,) {’C[ Q-W\(‘b\u"’

92



Correspondence

g,

ot 3i°

v enﬁgu@\}mmccmz
1% cméuox..ﬁ

o~

\,_m..o

spew 18
slepuelo °
SiUor IS,

TR 30 5]
WVIDECE

PR

youyeuieg”

Plrues

r_efo.uﬂwﬁcwm

1

uouuesung’

N

I

E_Bum@wm«/ \

°

pleyneoased

“auounBeusq

UAKDISNO0D
1o30°
“asoutauc

usBBa1°

e Quoo._.a//;) “yopeiouben d
i iR uoswipaceo” Dyoisiadeq” N
o )
o gl . upered” . wppnop”
R Mmﬂ T, spejooy 0BT - smg._u//z Avesuenbelnn weq
1 «:uEa_au Jofsgig r/
SBupPauS UL “oususirog

93



Report on The Cross-border broadband initiative: the Bytel project

%@b‘ western

connect

Tor Y4 (be.fwh; ﬂ’\‘l\(,\"fu& . VCMNE wﬁ.‘u‘uk
From; Srmmmenmne- ‘/\/M"&W\ me %b Coion H’wl/

cc:  wam : Wealem Comenl” sluﬂ (1 Mew-Lm)

Date: May 8, 2005
Re:  Maiched Contributlon Update from Bytel

Gents,

Please see enclosed leiter from Byle! indicaling the profile of thelr contribution fo the North
South Exfrems Broadband Project. | have yet to recelve confirmation that a confract has
heen signed with eircom te enable this asset to formally enter the profect. Furthermore, { will
of course need to carry out physical checks on the asset once it is in place and Bylel Is
providing service fo customers. Nevertheless, [ believe that now Is an opporiune time fo
confinm the value of the assel being provided by Bytel.

ASSUMPTIONS

indlcalive costs are based on pricing provided by the DCMNR MAN Project. It should be
nofed that this project Is of enormous scale compared to the Byte! project and as such would
be expecled to glve sizeable economies of scale - these cosis therefore provide a
conservalive assessment of the costs fo Bytel of building this asset from scratch

WesiemConnect has assurned a route length of 120 km which is broadly In line with our own
caleulations and Bytel's proposal.
Dig costs assume a mainly rural dig. it should be noted that significant urban works would be

required for Bytel to Inslall the infrastructure. In the interest of heing conservative,
WesternConnect has not included increased costs associated with urban clvil works as part

of this calculation.

Bytef Is providing 10 Points of Presence as thelr contrbulion to the project — these will be
physically verified once the network is up and running.

No margin for cost overruns has been included in this calculation ~ In practice; cost overruns
of 10-15% woulld not be unreasonable.
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INDICATIVE COSTS
Dig costs along the route Including installation of 1 x 110mn duct | € 120,000 per km
Cost of and supply of installation of subduct [ € 10,500 per km
Cost of Fibre supply and Installation € 7,600 per km
Cost of construction on Point of Presence € 80,000 each
BYTEL COSTS

ELEMENT Unit of Measure Total Cost
Dig and Dugt Install 120 km € 14,400,000
Supply of Install of subduct 120 ki € 1,260,000
Supply and install of Fibre 120 km € 900,000
Poinis of Presence 10 PaPs . _€800,000

Total € 17,360,000

NEXT STEPS

1. 1 would appreciate if both depariments could provide comments/approval of our

valuation of this asset.

2. Once both depariments are conlent, | will inform SEUPB of the matched funding on

this profect so that we can update the records.
3. WestemConnect will continue to monitor the following:

Signed Heads of Agresment with Eircom

Verify the construction of Polnts of Presence as outlined in the enclosed latter

Re l;asellne costs and project schedute In Iihe with the LoO

Verify solulion for providing service and resilience south of Dundalk

1would welcome your comments on this approach in the next few days,

Thanks and regards

[ T ——— Weskgn me{nt Q,thh“’anp

@ Page2
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Fromz e
Sent: 1£ May 2005 09:54

. NCMAL .,ﬁ\uJ\
T'0 { Crrm————————— =2 \/\/@AI*Q,,"“ anep{f (M!Awu’&w\‘f ; %é‘{l Se,ry\,‘g) {)ﬁ‘ﬂb;rh*
Subjeet: » W: Bytel Matched iy

Just feedback for our technicals. I think they might be a fittle over zealous however,..

----- Original Messaae-----

DM hg,[w\'u,uA wAMM

From iz R
Sent; 15 May 2005 22:12
To! emmmmmn.  N\¢ M) m: :
Subject: RE: Bytel Mat%’aed»FurYlLdIng “WA

Hello emmsmmn. WCMAR o Picinh
The civil costs are very expensivE, A recent dig of 50kms with 1x110mm duct was at €35/ meter and most of this was In the

verge,
The costs should be more like €75/ ineter taking Into account some carrlageway construction and this would {and should) be

for 2 x 110mm ducts,
The costs for the subduct are high and it may be possible to get 4 subducts instafled at the price quoted.

The fibre spec Is poor and should be at least G 652.C type or as Is now avallable G 652.D and should try to get a larger size
cable 96 fibre or 144 fibre for the same costs as quoted.
The POP costs maybe ok but I do not have any Idea of the specification,

I hope this helps and do call for further clarificatlon.

Best Regards

|

DEMNR k’u,[m‘\wA OHAW

Anv vimwe avergesnd in this message are those of the individual sendet, except where specifically stated to be the view of
N it Subsldiaries or assoclates, Any oplnions or advice contained in this emall are subject to the relevant
terms of business. This email is intended solely for the named reciplent/s and may contain privileged and/or confidential
Information. If you are not one of the intended reciplents, please notify the sender Immediately and destroy this email. You
must not copy, distribute or take any action upon It. Whilst all efforts are made to safeguard Inbound and Outbound emalls,
Magnum Opus cannot guarantee that attachments are virus-free or compatible with your systems and does not accept any

{iability In respect of viruses or computer problems experfenced.

e e Ve Conned ol
Sent: 06 Mav 2005 17:07 i
Tsnt-;;:m DOMNRL t\H\'u&J\ , W h{,«wlg b(’mmM

Subject: Bytel Matchied Funding

Gents,
Please see attached memo and letter from John Simpson. I haven't recelved conflrmation that any agreement with
elrcom but I'm told its imminent (I know, I knowil)

T'd welcome your comments on whether you think this approach Is acceptable — of course nothing is formally
acceptable until we see the fibre In the ground and data belng pushed through it.

I'm off for a few days next week but will be in the office on Tuesday afternoon and all day Thuitsday ~ Happy to
discuss then or 14l pick up email over the course of next week. Apologles for the tushed nature of this — the letter only
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Bytel D&‘ef&)x‘s Dispute- details of allegations and DETI response
9

Vet Priaciph

%\u) t’d (‘.w\t,\lk

DL 0/mwpm)\ 4,

L.

e

w

5.
»

T s DN {’vmwf

e===mpamn. contacted the semmmm—mi=a,, by email at 00.10 4/6/2006
(Sunday)outlining the following concerns:
The status of the cross border project was not as it seems 5 g¢ondh %\Q,l thkm\r
He has been in dispute with another director, . ee=megmmm, for several weeks
over financial and administrative irregularities and was taking legal advice
He was firmly of the opinion that the project is recoverable and sustainable.
=== responded to the email at 09.09 5/6/06 seeking a meeting to discuss asap.
At the same time an internal review of the project was carried out. This
confirmed that all payments to Bytel had been made in respect of actual
expenditure, that proper documentation was in piace including receipts and bank
statements and all normal checks had been carried out. No financial irerugalrities
in the claims were uncovered.

wssmpems, replied by email 17.06 5/6/06 suggesting possible meeting dates
and actions he was taking to prevent access to bank accounts. The email included
the following detail of the dispute;
It does involve misuse/misdirection of sums of BNL assets. At this time all of
BNL cash assets are INTERREG funded cash for engineering works etc. and
certainly not for the benefit of individuals or other companies in separate
ownership

amsmimicsponded by email 09.24 6/6/06 confirming that the matters raised would
have to be investigated seeking to agree suitable date for a meeting.

6/6/06 a meeting was held with Noel Lavery and subsequently advice sought from
emmcmm—mm [ Was agreed witl) exmsmmamiiat a face to face meeting should be

DA 'B&\n
P ok ™ u.\i held with eesemm=—.0 give him the opportunity to give us more

OLwe

YAl
Day w\:\,) (L\'nu?\r.}\

M{\ 3&‘?%
p’\w\v’" nk

6.

7.

information. lnl'd' bl
07/06/06 SEUPB confirm that article ten check has been carried out on Bytel. The
check was carried out by FPM. 481 fiacpek Vakel et
16/06/06 meeting took place between emeemmmmmmsioe: an( SNSRI, .
ez, WVAS present as a witness, S TEmmmwan. w/as asked to state his case R \\)lé.\ (m\lx. F
and provide any material evidence and a copy of any legal documentation that he
wanted to share with the department, =SSR cpicd that he did not want ﬁ&\'e\ G wk
to talk at length without legal counsel present but he did hand over a folder of
papets which included a copy of the writ served on er==mE=RSE===m»and a copy Sevah B &\‘d
of his signed affividavit. He added that essentially this was a shareholders dispute  «wmtey
between Bytel Networks, Bytel Ltd and XMCC but that issues of impropriety
were central within that dispute. He added that there were other matters that he
wanted to discuss with the department at a later date with his legal counsel !

Al

present. Jw'm soleelim secemh Byled code
. 16/6/06 request by fax from = macting on behalf of ey and

Bytel Networks seeking ‘any documents which w===mszmmias sent you, and the T‘;-ﬁ\'bl tw\\qu
gravamen of any oral representations he has made to you. Receipt of this was
acknowledged and is being treated as an FOI request. Brian Doherty and e,

e===have been consulted regarding the appropriate response.

Il'\Swmml‘L.W\ MCAM:)\.M!M"
\,
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9. 19/06/06 copies of note of the meeting on the 16™ plus the folder of papers
provide by essssst were sent to Fiona Hepper and Brian Doherty. The folder
includes the following:

e The court action seeks an injunction to prevent my removal as a Director or the
staging of an EGM on the 16/6/06

e It also serves to give notice to the Court of financial and administrative
irregularities pertaining to Bytel Itd., Bytel networks Itd., XMCC ltd. and Atlas
Communications. seconh gk cm(

e The injunction alleges misdemeanors by wessssmmmi.and we will request that
an investigation is ordered. emmmmeem—mmmm—. Have agreed to act as
auditors in this manner

o Its primary goal is to secure remaining INTERREG funds on deposit of
£1,000,000 and amongst other things investigate missing funds of at least
€350,000.

10. The court hearing was scheduled for the 27™ of June but although there appears to
have been some discussion with Justice Weir

11. The core of the accusation regarding INTERREG centres around money paid to
Bytel in respect of claims made in accordance with the Letter of Offer. There
have been no accusations that the claims were false or improper in any way. All
claims were in respect of expenditure already incurred and checked and vouched.
There are receipts and bank statements etc to support all claims. e=w=rme-central
allegation is that some of the money paid to Bytel in respect of the claims has not
been used to fund the outstanding work needed to complete the project but instead
has used for other purposes which constitutes a financial irregularity , b

12. A letter was received on the 4/6/06 from  we=mes=mmm==m.Solictors, acting for \Srnv\ j sotuJ{M
e=zmmmmmmand Bytel Networks Itd, seeking DETI’s mtelpmtatlon regarding
whether , *once a grant has been paid to a recipient who is entitled to the grant,
does that receipient have to “ring fence” the grant money received and cannot use
it for any purpose other than the project, or, subject to the Departments right of
clawback, is the company free to deal with that money as it would deal with any
other incomes which it receives.” Brian Doherty is being consulted concerning the
appropriate response to this letter.

13. SEUPB are aware of the dispute and a member of their staff will be meeting with
me on Monday 10/7/06. The project files will be available for the meeting.

14. European programmes Branch ate scheduled to carry out an article 4 inspection
on the overall measure on the 17" of July.

Rkl
Q:?\\tt"

Summary

¢  em==m=mlmgmmecontacted the department 4/6/06 expressing concern that the
INTERREG funded project was in jeopardy and stating that there were financial
irregularities regarding Bytel. However he believed the project could be saved.

¢ Telecoms Policy Unit informed senior management and, following advice from
Internal Audit, asked =-!=—ﬂ"f01 a face to face meeting to give him the
opportunity to give more details of his concerns and any irregularities. This took
place 16/6/06
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e No allegations of any irregularities regarding the actual claims for Interreg
funding have been made. The allegations are in respect of financial transactions
within the Bytel group of companies and the use that has been made of the money
received by Bytel in respect of the INTERREG claims.

e All claims have been in respect of previously incurred expenditure and are
supported by the correct invoices, bank statements etc. e=re=mgm=tals one of
the signatures on each of the claim forms.

o DETI has been asked to provide an affidavit regarding his view of the payments
to Bytel and whether the money is in any way ring fenced.

o The dispute between the Directors is scheduled to go to the high court in
September.

@ % LA % Q’\“Ajb p/ir\u}r..k
Telecommunication Policy Unit
7 July 2006

Valel
c??AtuJ-
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6 june 2006

Bytel Extreme Broadband Project — Interreg

Note of meeting 13.20 Tuesday .

D ﬂ/muvfuk’ Vit %QTJ‘/‘J pf\;'\t‘:f»A
Present; Noel Lavery, Fiona Hepper, =— sty

The meeting was held at Fiona Heppers request with the aim of informing Noel
Lavery of the correspondence from === pdating him on the actions
taken to date and the proposed next steps.

Fiona Hepper explained the background to the project and outlined the concerns
expressed by e=mmsm—m==mm She also explained that all payments to Bytel had
been vouched and checked and were in order. Payments had been made for work
carried out and all receipts bank statements etc inspected. The concerns seem to
be around the money paid for the Interreg project not being channelled back into
the project. e, pointed out that the claims were paid in arrears, that is
after Bytel had incurred the costs, and in line with Interreg regulations.

Fiona went on to explain that, following receipt of the first email yesterday, TPU
had:
1. Confirmed that all payments to Bytel had been properly vouched and
checked.
2. Requested a meeting with Bytel to confirm the projects progress.
3. Checked the letter of offer — the project is still within its timescales etc.

4. Informed Bytel that an independent technical audit would be carried out on

the project.

Although Bytel had not formally responded to the request for a meeting although
an emailed update report was received from the Project Manager . This outlined
reasonable progress although key aspects of the project remain outstanding.
However these should be resolved within a few weeks.

Noel Lavery was concerned that it may turn out that some of the payments were
made in advance of need or some other isstie. However there is no evidence of
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this nevertheless t e d var:t Wr.p Vi Ee\al‘:%v zill po‘sisnkﬁge actions to ensure there has been
no misuse of funds. m is not currently available and in his absence Noel
said e========m=mm should be informed of the situation and his advice sought.
DA %q‘%xg ﬁl\r\wfv-A (erwwk hvu“’)

Fiona Hepper confirmed that TPU had intended to involve Internal Audit but
wanted to clear with Noel before hand.

T T DL Sl‘ﬂ J«K\) p”‘““‘.’f"“}\
6 June 2006
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2.

3.
%\\5\‘%\ \IM\"A""

SEUPR oftuiely

Sdubt, d% i d.uk

S ol

SeuP uh\'wk\

File Note

1.

Bytel Internal Directors dispute

Qeurs o;{ip-“u\

Discussion with s==e=res==zm.,, SEUPB
Room 42, Netherleigh
Wednesday 19 July 2006

SeuP B V&\'L.\k\ N

The meeting took place at exe=mem=mmmemg. request following my catlier Atmes
telephone conversation with SEUPB concerning the esmmmmmm—ge, dispute. Ratel \é“\vbk)
I'explained the background to the dispute and the allegations made by m?,ﬂb

that is that the project was in jeopardy and there had been financial l')t"“l vombiak
mismanagement.

I'explained that the department had informed its internal audit team and, on their

advice, invited e====m»io meet the department to give him the opportunity to

reveal if anything fraudulent had taken place. Nothing directly concerning

INTERREG was revealed at the meeting although there were suggestions of

money inappropriately being moved out of accounts as well as money being used

by another director to buy a holiday home. However ewmeemsa.also said that he %kz\ cmt\,\u"
wanted to be interviewed in the presence of his solicitor which the department

agreed to as he may reveal something at that time. The meeting has not yet taken

place.

‘esm==mrmime asked me to confirm if all payments to Bytel have been made and if

any were payments in advance. 1 confirmed that all payments were made in

respect of expenditure already incurred and for which receipts, bank statements

etc had been produced. I also explained that solicitors for Bytel had asked for

confirmation that the claims had been for expenditure already incurred and the

money was not ring fenced. essezmemsmn. confirmed that the money for the claims

are not ring fenced and on the basis of the information revealed by e====mw. to %\j\w\ tm‘h\'\f
date nothing fraudulent had taking place regarding Interreg funding.

There was further discussion regarding the actual claims and the ezeay audit of the Pfuluk» suk,\;
first claim. essesz=z=ge. confirmed that in other cases (disgruntled former ateomnbnll
employees claiming traud regularly turn up) requests for audit reports have been

refused. Rkl Contieck

I explained that =====mm, had recently brought up the subject of being interviewed

in the presence of his solicitor and this may take place within a couple of wecks.

It was agreed that if fresh information came out of the meeting regarding fraud

that I would inform =s==wemmai immediately.

mme— W24 EQ’\"A?) f),(“u'.*‘)\

19/7/v6

102




Correspondence

To:

Date: 28 November 2014

Department of
Enterprise, Trade
and Investment

varnedetinl. govisk

Trevor Cooper cc  Andrew McCormick
Wendy Johnston Eugene Rooney
Jackie Kerr Chris Stewart

John Mills T
Mike Thompson

Diarmuid McLean

e L e,

From: L

GRANT CLAIMS INVOLVING RELATED PARTIES OR ASSOCIATED
COMPANIES

Introduction

1.

The majority of Letters of Offer are issued to project promoters on the basis that

grant will be paid on the basis of actual eligible expenditure incurred.

Where a project promoter claims grant for the purchase of goods or services,
evidence that expenditure has been incurred will normally be obtained through
the provision of supplier’s invoices and through physical inspection of equipment
to verify its existence. Such transactions will normally be at “arms length”, that

is, there will be no relationship between the buyer and seller.

. However, staff involved in grant claims should be alert to the possibility that a

project promoter may acquire goods or services from an individual or a company

that is in some way related to or associated with the project promoter.
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4, Transactions involving related parties may mean that expenditure incurred by
the project promoter (on which grant is claimed) will be higher than the
expenditure that would have been incurred had the transaction been conducted

on an arm’s length basis.

Related Parties — Definition

5. Arelated party includes an entity’s subsidiaries, associates and joint venture
interests. It also includes companies with common directors as well as close
family members of directors. There is no one definitive test, but in general two or
more parties are considered to be related parties when any of the following

conditions exist:

one party has direct or indirect control over the other party; or

the parties are subject to common control from the same source; or

one party has influence over the financial and operating policies of the other
party to the extent that that other party might be inhibited from pursuing at all
times its own separate interests; or ‘

the parties, in entering a transaction, are subject to influence from the same
source to such an extent that one of the parties to the transaction has
subordinated its own separate interest; or

Both parties are close relatives such as spouse, parent, sibling or child, or

are under the common control or directorship of close relatives.

It is the responsibility of the project promoter to identify all retated party

transactions in the claim for grant.
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Examples of transactions that may not be at “arms length”

6. Some examples of situations that may not be at arms length (where Company A

is the project promoter) are:

o Company A and Company B have identical directors and Company A

buys equipment or services from Company B for which grant support is

sought; or

o Company A owns a majority of the share capital of Company B and

Company A buys equipment or services from Company B for which grant

support is sought; or

o Company A buys equipment or services from an Individual X who is a
family member of one of Company A’s directors for which grant support is

sought.

Related Party Transactions: Normal Course of Business

7. In circumstances where the related company enters into the transaction with

others as part of its normal course of business (for example, a group of

companies where one company is responsible for purchasing goods on behalf
of other companies in the group or provides services to other companies in the

group) the following process should be followed.

8. Grant claims from project promoters for goods and services should be
accompanied by a declaration from the project promoter that goods and
services have been purchased on an arms length basis. The declaration
should take the following form: “I confirm that all goods and services
included in this claim for grant have been purchased on an arms length

basis”.
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9. If goods and services have not been purchased on an arms length basis, then
grant claims must he accompanied by the certificate at Annex A, which must be
completed by the auditors of the related party or associated company.

10.All grant claims which include goods or services supplied by a related party or
an associated company must, without exception, be accompanied by a copy of

the invoice from the original supplier.

Other Related Party Transactions

11. Particular care must be exercised when second hand Plant, Machinery and
Equipment (PME) is purchased from a related party for use in a project.

12. In such circumstances, approval must be given by the authority approving the
project — for example the casework committee where financial assistance
proposed is in excess of £500,000. Details of the second hand equipment must

be set out in the Letter of Offer.

13. The purchase of second hand PME from a related party eligible for grant shall
be no greater than the net book value of the PME prior to the transfer, where the
net book value is the net value of the PME written down in accordance with

normal company accounting procedures.

14. A written valuation by an appropriate independent valuer of the PME must be
provided by the project promoter to the satisfaction of the Department. Such
valuation is to be at the instigation and expense of the project promoter. Eligible
expenditure will be restricted to the lesser of the net book value and the

valuation of the independent valuer.

Identifying Related Parties

15.Even if the project promoter affirms that transactions were on an arms length
basis, staff involved with the checking and authorisation of grant claims should
be alert to the possibility that a transaction may not be at arms length. For
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example, an invoice provided as documentary evidence of a transaction might
have the same address as the project promoter.

Training Courses

16.The Centre for Applied Learning runs a course “Fraud Awareness for Grant
Funders”. Staff involved in the grant process are reminded that they must
ensure that they attend this course. Other fraud awareness courses are also
available through CAL or external providers such as CIPFA.

Action

17.Heads of Division are reminded to implement this note and ensure its contents

are circulated to relevant staff in their Divisions involved in paying grant claims.
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ANNEX A

SPECIMEN “ARMS LENGTH” CERTIFICATE
(REQUIRED WHEN THE ASSOCIATE COMPANY SUPPLIES GOODS OR
SERVICES TO A PROJECT PROMOTER ON WHICH GRANT IS CLAIMED)

° Certificate to be provided on the headed paper of the independent
auditor

We are the independent auditors of:

(related party / associated company title

and address).

We certify that to the best of our knowledge and belief the goods/services below
and invoiced to (claimant company) were charged on an

“arms length” basis ie at no greater cost to:-
{claimant company)

(the related party /

than is normally charged by
associated company) when it supplies the same goods/services to an independent

third party.
DATE OF INVOICE DETAILS OF GOODS/SERVICES
Signed Date
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List of Witnesses who Gave Oral Evidence to the Committee

List of Witnesses who Gave Oral Evidence
to the Committee

®  Dr Andrew McCormick, Accounting Officer, Department of Enterprise, Trade and
Investment;

m  Mr David Sterling, Accounting Officer, Department of Finance and Personnel;

®  Mr Pat Colgan, Accounting Officer, Special EU Programmes Body;

®  Mr Eugene Rooney, Deputy Secretary, Department of Enterprise, Trade and Investment;
®  Mr Kieran Donnelly, Comptroller and Auditor General; and

m  Mr Jack Layberry, Treasury Officer of Accounts.
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