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NORTHERN IRELAND
ASSEMBLY

Mr Paul Givan MLA
Chairman, Committee for Justice

To all MLAS

Report on the Legislative Consent Motion to allow Clauses 21 and 32
of the Legal Aid, Sentencing and Punishment of Offenders Bill to
extend to Northern Ireland

1. The Minister of Justice has tabled the following Legislative Consent Motion
for debate in the Assembly on Monday 17 October 2011:

“That this Assembly endorses the principle of the extension to
Northern Ireland of the provisions dealing with information about
financial resources contained in clauses 21 and 32 of the Legal Aid,
Sentencing and Punishment of Offenders Bill as introduced in the
House of Commons on 21 June 2011; and agrees that the UK
Parliament should consider amendments to the Bill to provide for
equivalent arrangements in relation to the Northern Ireland Legal
Services Commission.”

2. The Committee agreed to prepare a short report to be sent to all MLAS in
advance of the debate. This Report, agreed by the Committee at its
meeting of 29 September 2011, is attached and includes a summary of the
Committee’s consideration of the Legislative Consent Motion, the relevant
Hansard minutes of evidence and relevant extracts from the Bill and
Explanatory Memorandum.

Yours sincerely

Mr Paul Givan MLA
Chairman, Committee for Justice
12 October 2011

Room 242, Parliament Buildings, Ballymiscaw, Stormont, Belfast, BT4 3XX
Telephone: (028) 9052 1629 * Fax: (028) 9052 1893
E-mail: committee.justice@niassembly.gov.uk
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Background

1. The Legal Aid, Sentencing and Punishment of Offenders Bill was introduced
in Westminster on 21 June 2011 and is now at committee stage. The Public
Bill Committee is expected to report by 24 October 2011 (a copy of clauses
21 and 32 of the Bill and the relevant extract from the Explanatory

Memorandum is attached at Appendix 3).

2. The Department of Justice wishes to extend the provisions in clauses 21 and
32 of the Westminster Bill to Northern Ireland. Clause 21 of the Bill would give
the Department of Work and Pensions (DWP) the legal authority to disclose
Northern Ireland data to the Legal Services Commission in England and
Wales for the purpose of assessing eligibility for legal aid without breaching
the Data Protection Act. The Department of Justice is also asking for this to
be reciprocated to allow the sharing of information held by government
departments in England and Wales with the Legal Services Commission in

Northern Ireland.

3. The Bill would place restrictions on the onward disclosure of the information
obtained and clause 32 creates a criminal offence of unlawful onward

disclosure.

4. The Bill as currently drafted already includes a provision extending these
provisions to Northern Ireland but the reciprocation of these clauses is not yet
included. The Justice Department has agreed to make the necessary
amendment to the Bill to provide for reciprocation. It also appreciates that if
the Assembly does not pass the LCM it will have to amend clauses 21 and 32

of the Bill to remove Northern Ireland.
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Committee Consideration

5. The Department of Justice wrote to the Committee on 8 September 2011
(Appendix 1) to notify the Committee that the Minister of Justice was
proposing to put a Legislative Consent Motion (LCM) to the Assembly to allow
for the provisions of Clauses 21 & 32 of the Legal Aid, Sentencing and
Punishment of Offenders Bill to extend to Northern Ireland to allow
Government Departments to share information in respect of an individual’s
financial resources for the purpose of determining eligibly for civil and criminal

legal aid.

6. At its meeting on 15 September 2011 the Committee for Justice heard
evidence from departmental officials on the proposed LCM. A copy of the
Hansard transcript is attached at Appendix 2.

7. During the evidence session Members emphasised the need for the Bill to be
amended to ensure that there is a reciprocal arrangement to allow the sharing
of information held by government departments in England and Wales with

the Legal Services Commission in Northern Ireland.

8. Members also sought clarification, and were content with the Departments

response, on a number of issues outlined below.

. The time likely to be saved by the Legal Services Commission if the
provisions were implemented.
. The number of applications handled from applicants from other

jurisdictions.

. What logistical problems would needed to be overcome.
. The likely timescale for implementation.
. The level of consultation with other relevant Departments and their

views on the proposed LCM.
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Conclusion

9. Following consideration the Committee agreed to support the proposal
to extend the provisions in clauses 21 and 32 of the Legal Aid,
Sentencing and Punishment of Offenders Bill to Northern Ireland by way
of a Legislative Consent Motion on the basis that there is reciprocity
through the sharing of information held by government departments in
England and Wales with the Legal Services Commission in Northern

Ireland.
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APPENDIX 1

SHARING OF INFORMATION ON INDIVIDUALS FINANCIAL RESOURCES
FROM GOVERNMENT DEPARTMENTS IN NORTHERN IRELAND AND
ENGLAND & WALES FOR THE PURPOSE OF DETERMINING
ELIGIBILITY FOR CIVIL AND CRIMINAL LEGAL AID:

PROPOSED LEGISLATIVE CONSENT MOTION

From: Barbara McAtamney

Date: < September 2011

To: Christine Darrah

Summary

Business Area: Northern Ireland Courts and Tribunal Service
Issue: To consult the Committee about the proposal for a

Legislative Consent Motion to allow for the provisions
of Clauses 21 & 32 of the Legal Aid, Sentencing and
Punishment of Offenders Bill to extend to Northern
Ireland. This will allow Government Departments to
share information in respect of an individual's financial
resources for the purpose of determining eligibly for
civil and criminal legal aid.

Restrictions: None.

Action Required: To provide the Department with the Committee’s views
on the proposal.

Officials Attending: Robert Crawford, Head of Public Legal Services
Division.

BACKGROUND

The purpose of this paper is to inform the Justice Committee that the Minister
of Justice proposes to put a Legislative Consent Motion to the Assembly in
relation to extending the provisions in clauses 21 & 32 in a Westminster Bill
(Legal Aid, Sentencing and Punishment of Offenders Bill) to Northern Ireland.

Current Position.
2. Information contained on Department for Work and Pension’s (DWP)
Customer Information System (CIS) includes data originating from DWP,
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Northern Ireland are the Department for Social Development (DSD) and the
Department of Finance and Personnel (DFP).

3. Whilst DWP owns CIS, there is a question mark over whether DWP is
the data controller of Northern Ireland information held on CIS. When DWP is
asked to supply CIS-held Northern Ireland data in the past, DWP has only
released the data by compulsion of legislation or prior agreement with

Northern Ireland colleagues to release the data.

4.  Unfortunately, DWP are not always able to distinguish between Northern
Ireland data and DWP data that is held on CIS. This means that there is a risk
that DWP data relating to Northern Ireland might be unlawfully disclosed by
mistake.

5. Clause 21 of The Legal Aid, Sentencing and Punishment of Offenders
Bill published on 21st of June 2011 will therefore create new information
gateways for both criminal and civil legal aid and legislate for information held
by DWP, Her Majesty’s Revenue and Custom and Northern Ireland
Departments to be shared with the Legal Aid department in England & Wales.
This will give DWP the legal authority to disclose NI data to the Legal Services
Commission in England and Wales for the purpose of assessing eligibility for
legal aid. We have asked for this to be reciprocated to allow the sharing of
information with the Legal Services Commission in Northern Ireland, as this

would be of great benefit to the Commission.

6. The proposed provision will allow the Director of Legal Aid Casework in
England and Wales and the Chief Executive of the Commission here to make
an information request for personal details about an individual, a person’s
benefit status and any other prescribed information for the purpose (only) of
establishing eligibility for legal aid. The proposed provision would allow DWP
to provide the information requested without breaching the Data Protection



Act—tnorder to extend the provisions to Northern Ireland a Legislative

Consent Motion is necessary.

7. The Bill would place restrictions on the onward disclosure of the
information obtained, and also creates a criminal offence (Clause 32) of
unlawful onward disclosure. The penalty for that offence will be:
e On conviction on Indictment, imprisonment for a maximum term of 2
years and/or a fine. |
e On summary conviction, imprisonment for a maximum term of 6

months and/or a fine not exceeding the statutory maximum.

8. The Chief Executive of the Northern Ireland Legal Services Commission
fully supports the proposed sharing of information as set out in the Bill, and
welcomes the opportunity of primary legislation in England and Wales to
provide the Commission with the power to obtain information from DWP. It is
anticipated that once implemented, the Commission could have direct access
(via an IT link) to this information, which would reduce the time taken in
assessing an individual’s financial eligibility in respect of legal aid as the work

could be carried out more efficiently.

9. The Bill was presented to Parliament on 21 June 2011 and had its
second reading on the 29 June. The Bill has now moved to the Committee
stage and is scheduled for 8 September 2011. The Public Bill Committee is
expected to report to the House of Commons by 24 October 2011.

BENEFITS

Benefit for England & Wales

10. The provision in the Bill will allow the Director of Legal Aid Casework (or

other prescribed person) to request specific information from the Secretary of



State for Work and Pensions, to enable or assist in the assessment of a
person’s financial resources, to check that they are financially eligible for legal

aid (civil and criminal).

11. The DWP’s Customer Information Service holds information from both
DSD and DFP in Northern Ireland. At present this information cannot be
shared under the powers in the Access to Justice Act 1999, however the Bill

intends to remove that restriction.

Possible Benefits for Northern Ireland

12. The provisions in the Bill (once amended to include reciprocation) mean
that the Chief Executive of the Commission could also make a request to the
Secretary of State for Work and Pensions, to enable or assist in the
assessment of a person’'s financial resources, to check that they are

financially eligible for legal aid (both civil and criminal).
13. The Bill will allow the Chief Executive to enter into a data sharing

protocol with DWP on how information can be shared electronically thus
enabling the assessment of an individual's financial eligibility more efficiently.

KEY ISSUES

Why not wait for the next Justice Bill?

14.  England & Wales cannot access information held by DWP which was
provided by both DSD and DFP in Northern Ireland without the Assembly’s
consent. If consent is not given, DWP would be in breach of the Data
Protection Act 1998.

15.  The Bill is well advanced at this stage and it would be beneficial for

Northern Ireland to avail of this opportunity to fast track this change which we

would otherwise be unable to implement until the next Justice Bills in England
and Wales and in Northern Ireland.



Legislative Consent Motion

16. It would normally fall to the Assembly, rather than Westminster, to
legislate for the sharing of information from Northern Ireland Departments.
However, under devolution, the Assembly may, if it considers it appropriate

give consent to allow a Bill in Westminster to be extended to Northern Ireland.

17.  There are a number of factors that are favourable for allowing this
measure to be carried within the Westminster Bill. In particular, the
Westminster Bill will allow the Legal Services Commission here to have
access to information held by government departments in England and
Wales. If we do not take this opportunity now, we would have to request the
Ministry of Justice to make this change in a future Justice Bill, or seek their
approval to include the necessary references to the relevant England and
Wales departments in a future Northern Ireland Justice Bill. The curreht Bill
offers the opportunity to give the relevant legal aid bodies in both England
and Wales and Northern Ireland early access to information they need to

assess eligibility for legal aid.

18.  We therefore propose, by means of a legislative consent motion, to
seek the Assembly’s agreement that this Bill be used as a vehicle to achieve
an outcome that allows access to information in order to assess an
individual’s financial resource for the purpose of determining their eligibility for

(taxpayer funded) legal aid.

19.  The Committee may wish to note that the Bill, as currently drafted,
already includes a provision extending these provisions to Northern Ireland
but the reciprocation of these clauses is not included as yet. The Justice
Department have agreed that the necessary amendment would be made to
the Bill. The Justice Department fully appreciates that, if the Assembly fails to
pass the proposed legislative consent motion, it would have to amend the Bill

to remove Northern Ireland in respect of clauses 21 & 32.



20. In financial terms, when the Commission decide to avail of the
provisions in the Bill, there would be an initial outlay for IT installation

estimated at £30,000. The Commission has the budget cover for this.

NEXT STEPS

Subject to the views of the Committee, we aim to put the legislative consent
motion to the Assembly as soon as is practicable — potentially, before the end
of September.
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NORTHERN IRELAND ASSEMBLY

COMMITTEE FOR JUSTICE

Legal Aid, Sentencing and Punishment of Offenders Bill:
Legislative Consent Motion

15 September 2011

Members present for all or part of the proceedings:
Mr Raymond McCartney (Deputy Chairperson)

Mr Sydney Anderson

Mr Stewart Dickson

Mr Sean Lynch

Mr Basil McCrea

Mr Alban Maginness

Mr Peter Weir

Witnesses:

Mr Robert Crawford ) Northern Ireland Courts and Tribunals Service
Mr Paul Andrews ) Northern Ireland Legal Services Commission

The Deputy Chairperson:

I welcome Robert Crawford, who is head of legal services and who has been here many times,

and Paul Andrews, who is the chief executive of the Legal Services Commission. We were to be

joined by a third colleague.



Mr Robert Crawford (Northern Ireland Courts and Tribunals Service):

I am afraid that our colleague has another meeting to attend. However, we are happy to present

ourselves. Paul Andrews is the chief executive of the Legal Services Commission; he will

explain the benefits of what we are suggesting.

The Deputy Chairperson:

I remind everyone that the session is being recorded by Hansard. | hand over to you, Robert.

Mr Crawford:

Thank you very much, Chairman. We understand that legislative consent motions should be used

rarely. The legal aid system in Northern Ireland, as members are well aware, is very different

from that in England and Wales and Scotland. The use of a legislative consent motion would not

be practical in most cases even if we felt that it was desirable. Knowing the sensitivity of some of

the areas and members’ interest in legal aid, we would not want to do that unless we felt that there



was substantial benefit for Northern Ireland in suggesting it. | am trying to explain why we think

that this is a little bit different and why we are putting it before the Committee.

In all applications for legal aid, whether in Northern Ireland, England and Wales or Scotland,

two tests must be met: the merit test, which is not relevant to what we are talking about today;

and the means test. The means test ensures that legal aid resources are targeted at those who most

need legal aid. England and Wales and Scotland have a fixed means test for civil and criminal

legal aid; at present, we have a fixed threshold for civil legal aid only. However, there is still a

means test for criminal legal aid, but it is on the basis of insufficient means, and that judgement is

made by a court based on the information provided to it.

What happens in practice, and my colleague will explain it to the Committee in more detail if

members wish, is that information is sought from organisations, principally the Department for

Social Development’s social security agencies, to allow passporting to take place. That means

that applicants on most benefits are automatically eligible for legal aid; it is designed to speed up



the process, as it allows applications to be dealt with more quickly. Someone on remand who

needs representation for a bail application can be dealt with quickly, and he or she is not held for

longer than necessary. Passporting applies throughout Northern Ireland, England, Wales and

Scotland; there is no difference in the principle.

However, England and Wales have just discovered that their approach does not have statutory

underpinning for obtaining access to Northern Ireland details, either from the Department for

Social Development (DSD) or the Department of Finance and Personnel (DFP). Those

Departments have a data-sharing agreement with the Department for Work and Pensions (DWP),

which handles all information for Scotland, England and Wales. Social security is not devolved

in Scotland, which means that there are no difficulties there.

The fact that that data-sharing protocol is not underpinned by statute means that, for example,

information on an individual from this jurisdiction who has to seek legal aid in England or Wales

cannot be readily or quickly obtained by the Legal Services Commission in London. The



commission has just discovered that, because it mistakenly assumed that, like Scotland, social

security policy was not devolved here. That is the origin of the request to us, but that is not the

full story. The Legal Services Commission wants to repair that defect, which means that

applications by folk from Northern Ireland who need legal aid in England or Wales can be dealt

with more quickly. There is a benefit in fixing the situation.

We can fix that in our own compliance Bill, which we hope to introduce later this year. If that

were the only issue, we would not be looking for a legislative consent motion for any urgent

reason other than the benefit derived from making the changes as quickly as possible. However,

there would be a benefit in having provision in the Bill going through the Westminster

Parliament, because that would give us access to information from England, Wales and Scotland

that we do not have. We would have to ask them to legislate for that, but we cannot do that. This

is an opportunity to give the Legal Services Commission here access to that information.

We have told our colleagues in the Ministry of Justice (MQOJ) that we believe that the Northern



Ireland Assembly would not approve a legislative consent motion unless there were to be a

reciprocal arrangement. After some humming and hawing and a bit of an argument about how

impractical that may be, we got the Department for Work and Pensions to agree, and we have a

letter from the Minister of State for that Department confirming that fact. Our colleagues in the

MOJ are prepared to amend the Bill as it passes through the UK Parliament to give us that access.

There is an additional benefit in that we currently have no statutory underpinning here for our

own data sharing with DSD and DFP, as DWP in England and Wales holds all the information

from the three jurisdictions. If we could enact that change in the Bill, the Legal Services

Commission could set up an IT link to draw information directly from just one source, which

would be extremely efficient. Paul Andrews will say a little bit about that, but it would mean that

we would have much faster processing of applications, not just for people from England, Wales

or Scotland who find themselves in trouble over here, but for own citizens. Otherwise we would

have to take the legislative power ourselves and build a separate IT link to the Departments here.



We can ask our colleagues separately in England and Wales to make the legislative change,
but this is the obvious opportunity to do it for all jurisdictions at the same time. They have
agreed, as a quid pro quo for repairing the defect in their own arrangements for Northern Ireland
people, to give us that amendment to the Bill. | hope that | have managed to explain it. | will
allow Paul to explain the benefits to the Legal Services Commission and the humber of cases that

will be covered.

Mr Paul Andrews (Northern Ireland Legal Services Commission):
In civil or criminal cases where advice is given to an individual who appears before a solicitor or
to someone who appears in a Magistrates’ Court for the first time, most people in the Magistrates’
Court in criminal cases will claim to be in receipt of benefit. Before a district judge will consider
an application, there is a mechanism to allow the verification of that fact to be put before the
district judges so that they can satisfy themselves that the means test has been satisfied.
Approximately 18,000 transactions verifying criminal legal aid entitlement are made per annum

at the Magistrates’ Court.



Moreover, in civil legal aid we have a random sample of about 20% of the bills for the basic

level of advice that is available to citizens at any point of Northern Ireland law to satisfy

ourselves that the individual is, indeed, entitled. The responsibility is with the solicitor to apply

the test; however, we have a backstop in doing such an assessment. We also have cases that are

not part of that sample but which we think merit examination simply to satisfy ourselves that

funds are being properly expended.

About 30,000 applications each year are assessed and verified for a means benefit. At present,

all those transactions are assessed by a small unit of the Social Security Agency (SSA) based in

Derry. The unit has responsibility for checking that on behalf of the Northern Ireland Courts and

Tribunals Service and the Northern Ireland Legal Services Commission. Unfortunately, that

office also has to assess the actual entitlement of full civil legal aid, which is a far more onerous

task. My concern is that the limited number of staff available to them will be distracted from

their core job by doing that important, if rather low level, work, which, to be honest, if the

commission had access to the data link, it could take off their hands. That would not only enable

us, as the spending authority, to satisfy ourselves, but would enable them to dedicate their



resources to more challenging functions. That would enable us to speed up the assessment of

civil legal aid applications.

My colleague Mr Crawford mentioned the difficulty of someone who is in the wrong

jurisdiction when getting their eligibility assessed; this would speed up considerably the

circumstances in which those individuals find themselves. Having checked with colleagues who

carry out those assessments, | understand that they have to go through an elaborate process to get

some information, but they do not get all the information that they would get if it was someone

from Northern Ireland and they were checking their own assessments. Therefore, with regard to

value for money and safeguarding the public purse, it is an idea on which the commission is very

keen. We welcome the Committee’s support in moving forward in the way in which Mr Crawford

has outlined.

Mr Crawford:

In the absence of a statutory underpinning for data sharing, a workaround is put into place by

10



protocols. However, it is slow. It means that information has to leave the commission, go to the

Social Security Agency, be assessed there and come back again. If there were statutory

underpinning for data sharing, Paul’s staff could type in an individual’s details and look that

person up on the SSA database. The same would apply to information from England, Wales and

Scotland if someone from one of those countries needed legal aid in this jurisdiction. Data

sharing would expedite greatly the processing of legal aid. As we said, if someone were held on

remand, legal aid could be granted immediately. A solicitor could represent that person in a bail

application right away.

What makes that different from other requests for legislative consent motions is that we would

gain much more out of it than England, Wales and Scotland. They are trying to fix a little fault

that they have identified — although not so little for those whose applications are delayed in the

system — whereas we would get much more out of it because we have none of that architecture

in place in all. They, at least, have statutory underpinning for their own information.

11



Mr Andrews:
I want to assure the Committee that there would be necessary safeguards with regard to access to
personal data. It would be no different from current arrangements whereby the commission can
access the Courts and Tribunals Service’s court system. We have the necessary controls in place
to safeguard personal data there, and we would work closely with colleagues in DFP to ensure

that that was in place, should that measure come to pass.

The Deputy Chairperson:

I will lead off with a couple of questions. You will be aware of discussions that the Committee
has had on consent motions in the past, and | accept that opinions vary. How slow is the current

procedure? How long does it take?

Mr Andrews:
There is a same-morning turnaround for criminal legal aid, because it is given priority. A district

judge cannot adjudicate upon an application unless the information is confirmed; therefore, it is

12



given immediate priority by colleagues. The vast majority of such cases are verified, and a

district judge can move forward with them. We are probably talking about turnaround times of

10 days to get a full assessment in the cases that we deal with in civil legal aid. Some will come

back quickly, but it takes some 10 days for an entire batch to come back.

Our concern is more about how this erodes the capacity to deal with the more complicated

civil legal aid applications, in which some of your constituents will seek legal assistance, as they

get backed up because of the turnaround time. That is where the benefit would be: you would

release the small number of staff who work in that area in the SSA to focus on their core statutory

role of assessing civil legal aid eligibility, and there would be a mechanism that would

automatically ensure the propriety of public expenditure in other areas.

Mr Crawford:

For clarification, the reference there is to criminal cases in the Northern Ireland jurisdiction. The

fact that they are given immediate priority does not mean that the answer is immediate, whereas,

13



in the system that we are describing the IT link would allow that to be instantly available as the
case is heard. It would, of course, be slower if we were dealing with an applicant from outside the
jurisdiction, whether such a person were to be here or in a court in England and Wales. That
would be much slower than our current arrangements, so for those people there could be a much

more significant delay.

The Deputy Chairperson:

How many cases from outside the jurisdiction are we talking about?

Mr Andrews:

I do not have a figure available at present on the number of both civil and criminal cases from

outside the jurisdiction. We can look at that if it would be of assistance.

The Deputy Chairperson:

Is the number large or small?
14



Mr Crawford:

Eighteen thousand is our own number. However, if you think about the number of folk who

come across here in the summer from Scotland or wherever and get caught up in violence

associated with football or parades, for example, in a bad year you could be talking about

hundreds of applications. | would not like to put the figure higher than that, but that is the scale.

If the individual involved does not get bail that day or in time to go back to their home, they have

an overnight in Northern Ireland or, if it is the other way, an overnight in England or Scotland.

The Deputy Chairperson:

Are people using it to come under the threshold? Is that even possible?

Mr Andrews:

In all fairness, we have had no suggestion of that. A person is here and either faces a criminal

charge that they have to answer or has an incident about which they must seek legal advice. We

15



are not concerned about the merit of why they seek legal aid; the issue is whether the financial

application should be promptly assessed.

Mr A Maginness:

As ever, Mr Crawford is very persuasive. This is common sense and makes for a more efficient

system, notwithstanding the problem that some may have in principle with a legislative consent

motion. If that does not trouble colleagues, I think that we could proceed. It is that simple.

Mr Weir:

It is a win-win situation for everyone. There is always reluctance about legislative consent

motions, but the aim is to close a small loophole in England. However, we can piggy-back to

gain a high-level advantage, which is to be welcomed. Everyone will accept the principles and

direction of travel. Are there any logistical barriers to implementation? Once the legislative

consent motion is passed and becomes law, how quickly do you foresee the changes being fully

implemented?

16



Mr Andrews:

To be perfectly honest, the real issue is IT. We already have the required specification to plug

into the system, and my colleagues are in advanced discussions with DSD about how to put that

in place. There would be a memorandum of understanding to safeguard personal data, which is a

standard text under which my colleagues on the Scottish Legal Aid Board already operate. We

have a ready-made architecture that we just need to put in place. Subject to agreement — I do not

want to presume — it can be done quite quickly. It will take a matter of weeks to get the

architecture in place following the —

Mr Weir:

With the intention that, once it becomes law, we would test the system.

Mr Andrews:

Yes.

17



Mr Weir:

That is very important. All of us, in different walks of government life, have seen the wheels

come off whenever IT becomes involved. We are conscious, when faced with something that

should be of gain to us, that the waters do not become muddied by an IT hiccup. It is a useful

reassurance that there will be testing.

Mr Andrews:

The advantage to the commission is that if we need to apply resources to expedite the pace of

checking we can do so; that is an advantage to us in the discharge of our business. In all fairness

to what is a very small team in the SSA, they simply do not have that capacity. If we are

overwhelmed by the volume of applicants that comes in at any point, they have the same number

of staff to apply to it. | fully take your point about piloting the IT link, but, in addition, we have

the capacity to put bodies at terminals to speed up processes.

18



Mr Lynch:

What evidence does the Department have that individuals have accessed legal aid fraudulently?

Is there evidence that access to legal aid has been granted on untrue or incomplete information?

Mr Andrews:

If I take it from my point of view, Mr Crawford can add anything that he wishes. The purpose of

the criminal legal aid financial eligibility test is, in fact, to avoid such a scenario. Some 95% of

applicants come back immediately as being in receipt of benefit. Some applicants are in receipt

of a benefit, but that information has not been uploaded to the mainframe of the system, and in a

couple of days’ time, that position becomes clearer.

The benefit of the system is that a solicitor simply says to an applicant: if you are not in

receipt of benefit, you must not say that you are because you will be found out. It is a

preventative test.

19



In respect of civil legal aid, we tend to find individuals who are no longer in receipt of benefit

when the bill is submitted but who were in receipt of benefit when they received the advice, as a

solicitor would have had available to them the various documents that would prove an applicant’s

entitlement. This is an important safeguard. All parties should know that if, for example, it turns

out that someone misrepresented their position to a solicitor — with documentation that appeared

to be bona fide — and the solicitor acted on that basis, and we then do a spot check or query that

finds the applicant not to have been entitled, we will not pay the solicitor. The solicitor,

unfortunately, must then look to the individual to make good the loss. There is an important issue

of prevention as well as the detection of abuse.

Mr Crawford:

I will add a couple of points to that on the interjurisdictional issue. We are told by DWP and our

colleagues across the water in the Ministry of Justice that there is a problem because they simply

cannot tell on their system, initially, whether somebody is from Northern Ireland and whether

there is an authority for them to have got that data. Clearly, they have a problem, and are

probably getting information at a level that they should not. That is why they want to fix that.

20



At present, we have no proper arrangement with the Department for Work and Pensions in

England and Wales. That means that if somebody comes before a judge, or before the

commission in the case of civil legal aid, the information on which they are assessed is,

essentially, the information that they have given their solicitor. That could later turn out to be

wrong or inaccurate, and it could go either way: the person might be refused legal aid or get it

when they should not. That is an issue that we want to repair. That is probably one of the biggest

benefits of getting the UK Parliament to legislate for it.

Mr Lynch:

We need to be careful that there is a balance and that people are not denied justice.

Mr Andrews:

If someone is in receipt of a mainstream benefit, they will automatically qualify for either civil or

criminal legal aid before the Magistrates’ Court. The point of the check is to demonstrate that the
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money has been properly spent and that there is proper stewardship of public money. | am not

aware of a person in receipt of a mainstream benefit being refused, unless they are in receipt of

certain benefits that are not passported because of their particular tale. Tax credits can manifest

themselves into quite an array of people’s lives. However, traditional, basic-level benefits are a

passporting mechanism that simply verify that someone is in receipt of benefits and therefore is

entitled to legal aid.

Mr Crawford:

The passporting mechanism is designed to allow people to access legal aid as quickly as possible.

There is no change in eligibility, and we have no concern that many people are getting legal aid

who should not be getting it, other than the hypothetical possibilities that | mentioned. This is not

designed to cut the number of people who get legal aid; it is designed to get the people who are

entitled to it through the system faster. That is what we are aiming to achieve.
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The Deputy Chairperson:

Have you been in consultation with DSD and DFP about this?

Mr Crawford:

Yes; we have spoken to officials in both Departments. The Minister for Social Development has

already written to confirm that he is content with the proposal; we are awaiting similar

correspondence from the Finance Minister. We understand from officials that they will advise

him to agree with the proposals, but we have not yet received that correspondence. The

Department for Work and Pensions Minister has also written confirming that he is content.

The Deputy Chairperson:

OK. No one else has indicated that they would like to ask any further questions.

Mr Crawford:

Chairman, may | urge you to recommend that the Committee, if it is minded to support this
23



measure, stress that it should be on the basis of reciprocity? We would like to feed that back

strongly to our counterparts across the water so that we can ensure that we get what we need out

of this.

The Deputy Chairperson:

Absolutely. T will seek members’ views on whether we should support the legislative consent

motion in these circumstances. | also advise members that the practice is for Committee staff to

do a short report on our consultation.

Mr Weir:

It is a no-brainer. There does not seem to be a downside, and it can be of benefit to people. | also

take on board what you and the witnesses said over the past few minutes. | am happy to propose

that any approval we give be conditional upon reciprocity.
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The Deputy Chairperson:

OK. Are there any other views?

Mr A Maginness:

I agree with Mr Weir.

Mr S Anderson:

I also support the motion.

The Deputy Chairperson:

I will make a formal proposal. Are members agreed?

Members indicated assent.
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Appendix 3: Relevant extracts of the Legal Aid, Sentencing and
Punishment of Offenders Bill and Explanatory Memorandum as
introduced on 16 March 2011 - Clauses 21 and 32

Extract from the Bill

Clause 21 of the Legal Aid, Sentencing and Punishment of Offenders Bill
21 Information about financial resources

(1) The relevant authority may make an information request to—
(a) the Secretary of State,
(b) a relevant Northern Ireland Department, or
(c) the Commissioners for Her Majesty’s Revenue and Customs (“the
Commissioners”).

(2) An information request may be made only for the purposes of facilitating a
determination about an individual’s financial resources for the purposes of this
Part.

(3) Aninformation request made to the Secretary of State or a relevant Northern
Ireland Department under this section may request the disclosure of some or
all of the following information—

(a) a relevant individual’s full name and any previous names;
(b) a relevant individual’s address and any previous addresses;
Legal Aid, Sentencing and Punishment of Offenders Bill
(c) arelevant individual’s date of birth;
(d) a relevant individual’s national insurance number;
(e) a relevant individual’s benefit status at a time specified in the request;
(f) information of a prescribed description.

(4) Aninformation request made to the Commissioners under this section may

request the disclosure of some or all of the following information—

(a) whether or not a relevant individual is employed or was employed at a
time specified in the request;

(b) the name and address of the employer;

(c) whether or not a relevant individual is carrying on a business, trade or
profession or was doing so at a time specified in the request;

(d) the name under which it is or was carried on;

(e) the address of any premises used for the purposes of carrying it on;

(f) a relevant individual’s national insurance number;

(g) a relevant individual’s benefit status at a time specified in the request;

(h) information of a prescribed description.

(5) The information that may be prescribed under subsections (3)(f) and (4)(h)
includes, in particular, information relating to—
(a) prescribed income of a relevant individual for a prescribed period, and
(b) prescribed capital of a relevant individual.


http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0205/cbill_2010-20120205_en_3.htm#pt1-pb4-l1g21-l1p1-l2p3-l3p6
http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0205/cbill_2010-20120205_en_3.htm#pt1-pb4-l1g21-l1p1-l2p4-l3p8

(6) Information may not be prescribed under subsection (4)(h) without the
Commissioners’ consent.

(7) The Secretary of State, the relevant Northern Ireland Departments and the
Commissioners may disclose to the relevant authority information specified in
an information request made under this section.

(8) In this section—

“benefit status”, in relation to an individual, means whether or not the

individual is in receipt of a prescribed benefit or benefits and, if so—

(a) which benefit or benefits the individual is receiving,

(b) whether the individual is entitled to the benefit or benefits alone or jointly,

(c) in prescribed cases, the amount the individual is receiving by way of the
benefit (or each of the benefits) (“the benefit amount”), and

(d) in prescribed cases, where the benefit consists of a number of elements,
what those elements are and the amount included in respect of each
element in calculating the benefit amount;

“the relevant authority” means—

(a) a prescribed person, or

(b) in relation to circumstances for which no person is prescribed, the
Director;

“a relevant individual”, in relation to an information request for the

purposes of a determination about an individual’s financial resources,

means—

(a) that individual, and

(b) any other individual whose financial resources are or may be relevant for
the purposes of the determination; Legal Aid, Sentencing and Punishment
of Offenders Bill

“relevant Northern Ireland Department” means the Department for Social
Development in Northern Ireland or the Department of Finance and
Personnel in Northern Ireland.


http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0205/cbill_2010-20120205_en_3.htm#pt1-pb4-l1g21-l1p1-l2p4-l3p8

Clause 32 of the Legal Aid, Sentencing and Punishment of Offenders Bill
32 Restriction on disclosure of information about financial resources

(1) A person to whom information is disclosed under section 21 or this subsection
may disclose the information to any person to whom its disclosure is necessary
or expedient in connection with facilitating a determination in respect of an
individual’s financial resources that is required under section 20.

(2) A person to whom such information is disclosed must not—
(a) disclose the information other than in accordance with subsection (1),
or
(b) use the information other than for the purpose of facilitating a determination
described in subsection (1).

(3) Subsection (2) does not prevent—

(a) the disclosure of information in accordance with an enactment or an order of
a court,

(b) the disclosure of information for the purposes of the investigation or
prosecution of an offence (or suspected offence) under the law of England
and Wales or Northern Ireland or any other jurisdiction, except where
regulations otherwise provide,

(c) the disclosure of information for the purposes of instituting, or
otherwise for the purposes of, proceedings before a court, or

(d) the disclosure of information which has previously been lawfully disclosed to
the public.

(4) A person who discloses or uses information in contravention of this section is
guilty of an offence and liable—
(a) on conviction on indictment, to imprisonment for a term not exceeding 2
years or a fine (or both);
(b) on summary conviction, to imprisonment for a term not exceeding 6
months or a fine not exceeding the statutory maximum (or both).

(5) Itis a defence for a person charged with an offence under this section to prove
that the person reasonably believed that the disclosure or use was lawful.

(6) In this section “enactment” includes—
(a) an enactment contained in subordinate legislation (within the meaning of the
Interpretation Act 1978), and
(b) an enactment contained in, or in an instrument made under, an Act or
Measure of the National Assembly for Wales or Northern Ireland legislation.


http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0205/cbill_2010-20120205_en_4.htm#pt1-pb7-l1g32-l1p1-l2p1
http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0205/cbill_2010-20120205_en_4.htm#pt1-pb7-l1g32-l1p1-l2p1
http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0205/cbill_2010-20120205_en_4.htm#pt1-pb7-l1g32-l1p1-l2p2

Extract from the Explanatory Memorandum

Clause 21: Information about financial resources

154. Clause 21 provides a gateway for the disclosure of information to the Director
(or other prescribed person) by the Secretary of State (in practice, the Secretary of
State for Work and Pensions), the Commissioners for Her Majesty’s Revenue and
Customs ("the Commissioners"), the Department for Social Development in Northern
Ireland or the Department of Finance and Personnel in Northern Ireland (a "relevant
Northern Ireland Department").

155. Subsection (1) enables the Director (or other prescribed person) to make a
request for certain information to the Secretary of State, a relevant Northern Ireland
Department or the Commissioners. Subsection (2) provides that such a request may
only be made for the purpose of facilitating a determination about an individual’s
means, that is, for the purpose of finding out whether they are financially eligible for
legal aid.

156. Subsection (3) lists the categories of information which may be requested from
the Secretary of State or the relevant Northern Ireland Department. It includes a
power to add further categories of information by secondary legislation.

157. Subsection (4) sets out the categories of information which may be requested
from the Commissioners. It includes a power to add further categories of information
by secondary legislation, with the Commissioners’ consent (see subsection (6) ).

158. Subsection (7) provides that the Secretary of State, the relevant Northern
Ireland Department and the Commissioners may disclose to the Director (or other
prescribed person) information specified in an information request made under this
clause.

Clause 32: Restriction on disclosure of information about financial resources

209. Clause 32 provides for the protection of information obtained under the
information gateway in clause 21. It makes provision similar to the provision in
paragraphs 6 to 8 of Schedule 3 to the Access to Justice Act 1999.

210. Subsections (1) and (2) provide that a person who receives information under
clause 21 or under this clause may only disclose or use that information if it is
necessary or expedient to do so in connection with determining financial eligibility for
legal aid.

211. Subsection (3) qualifies subsection (2) by providing for limited circumstances in
which the information may be used for purposes other than assessing financial
eligibility. Disclosure is permitted if it would be in accordance with an enactment or in
accordance with a court order, if it is for the purposes of the investigation or
prosecution of an offence or suspected offence or if it for the purposes of
proceedings before a court, including instituting such proceedings. Disclosure is also
permitted if the information has already been lawfully disclosed to the public.



212. Subsection (4) provides that disclosure or use of information contrary to this
clause is a criminal offence and specifies the maximum penalties. The penalty for the
offence will be, on conviction on indictment, imprisonment for a term not exceeding
two years or a fine (or both) and, on summary conviction, imprisonment for a term
not exceeding 6 months or a fine not exceeding the statutory maximum (or both).

213. Subsection (5) provides a statutory defence to the criminal offence detailed in
subsection (4) where the person charged with the offence reasonably believed that
the disclosure or use was lawful.



