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Background 

1. Court Rules are made in a variety of different ways with some Rules being 

subject to the negative resolution procedure while others, such as County Court 

and Magistrates’ Court Rules, are currently not subject to any Assembly 

procedure. 

 

2. The previous Justice Committee, during its consideration of the Justice Bill 2010 

(now the Justice Act (Northern Ireland) 2011), sought further information on the 

background and rationale for some Court Rules such as the County Court Rules 

and Magistrates’ Courts Rules not being subject to any formal Assembly 

procedure (although they could be scrutinised by the Committee). 

 
3. The Committee noted that the reason for the varying approaches to scrutiny 

appeared to be largely historical rather than due to logic or principle and was of 

the view that a change to the position to make all Rules subject to negative 

resolution procedure, which would require amendments in primary legislation, 

was logical and consistent. The Committee therefore wrote to the Minister of 

Justice regarding harmonising court rule making procedures so that the same 

level of scrutiny would apply to all court rules. 

 

4. The Minister of Justice agreed with the Committee’s position and undertook to 

make the necessary changes to primary legislation at the next available 

opportunity. 

 
5. In March 2013 the Department of Justice provided information on several options 

for making the necessary legislative changes, one of which would require a 

Legislative Consent Motion. 

 
 
 
 
 
 
 



 

 

Committee Consideration 

6. At its meeting on 21 March 2013, the Committee considered two options 

proposed by the Department of Justice for making the necessary technical 

changes to the Court Rule-Making Procedures to ensure that all Court Rules are 

subject to the same level of Assembly scrutiny. 

 

 

Option 1: Assembly Bill (Faster, Fairer Justice Bill) and a Westminster Bill 

7. Option 1 involved a two-track approach using an Assembly Bill and a separate 

Westminster Bill. The Assembly Bill would provide for Magistrates’, County and 

Coroners’ Court Rules to be made subject to the negative resolution procedure 

and, in the context of existing legislative provisions, ensure that rules which deal 

with a transferred or reserved matter be laid before the Assembly. It would also 

provide the Department of Justice with an allowing role in relation to Magistrates’ 

Courts and Coroners’ Court Rules and make corresponding provision for the 

Lord Chancellor. 

 

8. Separate provision would be brought forward in a Westminster Bill to complete 

the picture, and allow for Magistrates’, County and Coroners’ Court Rules which 

deal with an excepted matter and are allowed by the Lord Chancellor to be laid 

before Parliament. 

 

9. The Committee noted that this two-track approach had the potential to create 

drafting and choreography difficulties and that it may be difficult for a 

Westminster Bill to provide that Magistrates’, County and Coroners’ Court Rules 

which deal with an excepted matter, and are made by the Lord Chancellor, 

should be laid before Parliament if there is not already provision in place in an 

Assembly Bill providing that they are subject to the negative resolution 

procedure. 

 

 



 

 

10. The Department of Justice indicated that, even if this drafting issue could be 

overcome, the timing of the commencement of the provisions would have to be 

very carefully handled to ensure that both provisions commenced at the same 

time in order to avoid any gap in procedure arising. 

 

11. The Department of Justice also highlighted that splitting provisions relating to one 

subject matter across two Bills may not provide for the cleanest draft or a 

straightforward guide for the end user. 

 

 

Option 2: Westminster Bill (Northern Ireland (Miscellaneous Provisions) 

Bill) 

12. Option 2 involved including the entire provisions in the Northern Ireland 

(Miscellaneous Provisions) Bill which would require a Legislative Consent Motion 

as the provisions would deal with the rule-making procedures for both excepted 

and devolved matters. 

 

13. The Committee was of the view that this approach merited consideration as it 

would allow the entire provisions to be carried in one Bill, thereby minimising the 

risk of error, avoiding drafting and choreography problems and enabling the 

provisions to be commenced as soon as possible. 

 

14. Having considered both options, the Committee concluded that the best 

approach was to use one Bill and agreed that the entire provisions to amend the 

Court Rule Making Procedures should be included in the Northern Ireland 

(Miscellaneous Provisions) Bill. 

 

15. At its meeting on 2 May 2013, the Committee considered a departmental briefing 

paper outlining the up-dated position in relation to the Legislative Consent Motion 

and agreed that it was content for the Minister of Justice to lay a Legislative 



 

 

Consent Memorandum before the Assembly in accordance with Standing Order 

42A(2). 

 

16. The relevant departmental memoranda are attached at Appendix 2. 

 

Purpose of the Legislative Consent Motion 

17. The Northern Ireland (Miscellaneous Provisions) Bill was introduced in 

Westminster on 9 May 2013. The latest version of the Bill can be found at: 

http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0009/2014009.pdf 

 

18. Paragraphs 3 to 5 of the Schedule to the Bill include provisions to ensure that all 

Court Rules are subject to the same level of Assembly scrutiny as follows: 

 

Magistrates’ Courts Rules will be subject to the negative resolution 

procedure and the Department, or in excepted matters the Lord 

Chancellor, will be provided with an allowing role. 

 

County Court Rules will be subject to the negative resolution procedure. 

 

Coroners’ Court Rules will be subject to the negative resolution 

procedure and the Department, or in excepted matters the Lord 

Chancellor, will be provided with an allowing role. 

 

19. The Legislative Consent Memorandum on the Northern Ireland (Miscellaneous 

Provisions) Bill, which includes the relevant paragraphs of the Schedule to the 

Bill, was laid by the Minister of Justice on 28 June 2013. A copy of the Legislative 

Consent Memorandum is attached at Appendix 1. 

 
Conclusion 

20. Having carefully considered the options for making technical changes to 

the Court Rule-Making Procedures to ensure that all Court Rules are 

http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0009/2014009.pdf


 

 

subject to the same level of Assembly scrutiny, the Committee for Justice 

agreed to support the Minister of Justice in seeking the Assembly’s 

endorsement of the Legislative Consent Motion:  

 

“That this Assembly agrees that those provisions contained in the 

Schedule to the Northern Ireland (Miscellaneous Provisions) Bill, as 

introduced in the House of Commons on 9 May 2013, which deal with court 

rule-making procedures in the county courts, the magistrates’ courts and 

the coroners’ courts, should be considered by the United Kingdom 

Parliament.” 
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