
 

Research and Information Service 
Research Paper 

Research and Information Service briefings are compiled for the benefit of MLAs and their support staff. Authors are available to 

discuss the contents of these papers with Members and their staff but cannot advise members of the general public. We do, however, 

welcome written evidence that relate to our papers and these should be sent to the Research and Information Service,  

Northern Ireland Assembly, Room 139, Parliament Buildings, Belfast BT4 3XX or e-mailed to RLS@niassembly.gov.uk 

June 2011 

Fiona O’Connell 

Comparative Research into 

Sentencing Guidelines 

Mechanisms 

NIAR 610-10 

This paper provides comparative research on sentencing guidelines mechanisms in  

16 jurisdictions in Europe, Australia and New Zealand, the United States and South 

Africa 

Paper 66/11 16 June 2011 



 

 



NIAR 610-10 Comparative Research into Sentencing Guidelines Mechanisms  

Northern Ireland Assembly, Research and Information Service  1 

Key Points 

This paper is about the role of sentencing guidelines bodies. There are different 

approaches to sentencing guidelines policy and bodies in other jurisdictions.  

Some jurisdictions do not have sentencing guidelines bodies but rely on alternative 

mechanisms. These include for example mandatory minimum sentencing in legislation 

(eg Canada) or sentencing information systems as alternatives to sentencing 

guidelines bodies (eg Ireland). It should be noted that the approach to sentencing 

(mandatory minimum sentencing) in Canada may not easily be transposed to Northern 

Ireland as Canada has a codified system of criminal law. 

Other jurisdictions have established sentencing guidelines bodies either to draft 

sentencing guidelines or to advise courts on sentencing matters. The Northern Ireland 

Department of Justice has issued a consultation paper in which it puts forward three 

different models for a sentencing guidelines mechanism: an independent sentencing 

guidelines council with a statutory remit for producing guidelines; an independent 

sentencing advisory panel with a statutory remit to draft guidelines for approval of the 

Court of Appeal; and a judicial oversight committee known as a Sentencing Group to 

be established by the Lord Chief Justice. 

A review of the literature on sentencing guidelines bodies suggests the following issues 

for consideration: 

 Whether objectives underpinning a sentencing guidelines mechanism should be set 

out in legislation. There are broadly similar objectives that sentencing guidelines 

bodies in England and Wales, Scotland and as proposed in Northern Ireland have to 

pursue when considering sentencing guidelines. These include promoting 

consistency and ensuring public confidence. In England and Wales, objectives for the 

Sentencing Guidelines Council are not set out explicitly in statute, though there are 

certain 'needs' that the Council has to consider when discharging its functions. In 

Scotland, legislation sets out the statutory objectives of the Scottish Sentencing 

Council.  

 The functions of a sentencing body- The primary function of the sentencing bodies 

is to produce (or advise on) sentencing guidelines. Some bodies have functions 

relating to parole or to assist in the development of legislation and policy. Would a 

Northern Ireland sentencing body would have a role in considering government‟s 
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policy proposals or assisting in the development of sentencing policy or have 

functions in respect of assessing the impact of guidelines on resources (for example 

prison resources)? 

 The success of sentencing guidelines mechanism in addressing levels of public 

confidence in sentencing- The Department suggests that public confidence in 

sentencing is low in Northern Ireland, indicating that only 24% of respondents believe 

the courts are effective in giving a punishment that fits the crime and this figure is the 

same in England and Wales. It has been suggested further analysis should be 

undertaken in relation to models in Australia which focus more on research and 

education rather than guiding the judiciary. Research from New South Wales 

Sentencing Council in Australia suggests that low public confidence is also an issue 

amongst its residents with 66% of residents thinking that sentences given by the 

courts are too lenient.  

 The format of sentencing guidelines to be used in Northern Ireland. From the 

literature, there are two main types of guidelines: narrative guidelines (used in 

England and Wales) and numerical guidelines (used in the US). The Sentencing 

Commission Working Group in England and Wales concluded that the numerical 

model was too restrictive of judicial discretion. This may be suitable for consideration 

later in the process. 

 The membership of a sentencing body and duration of terms. Membership 

ranges from 8-14 across the models considered in this paper. Some models have a 

greater number of judicial members (England and Wales), others a balance of judges 

and non judicial members (Scotland). Some Australian models have no judges. Non 

judicial members tend to include representatives with experience of the criminal 

justice system, legal professionals and victims groups. In some models the members 

can sit for one term only, but there are some models where terms are renewable for 

another term. It was suggested in research in England and Wales, if a sentencing 

body was established, the need for the Criminal Court of Appeal Division in issuing 

guidance would be reduced. It was suggested that a positive working relationship 

between the Guidelines mechanism and the Court of Appeal is therefore important 

and more likely to be achieved with judicial membership and leadership of the 

sentencing guidelines body. 

 Equality Considerations. It has been suggested that Department should undertake 

an equality screening exercise, particularly focusing on the impact of those with 

caring responsibilities and dependents, young men and those convicted of scheduled 

offences who fall under the equality scheme on the basis of political opinion given the 

greater impact sentencing guidelines would have on these groups. Other policies 
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have noted the disproportionate effects of imprisonment on women in Northern 

Ireland. Consideration may therefore need to be given as to whether there is a need 

to include members with familiarity with any specific groups in the Northern Ireland 

model. Some models include members with experience of working with particular 

groups such as indigenous or ethnic minority groups. 

 Supporting the work of the body- Most of the bodies considered have a secretariat 

to support their work. An option to consider is whether the proposed sentencing 

guidelines body should have its own dedicated staff; staff seconded from other 

bodies; or staff shared with other bodies, such as the Courts Service.  

 The final decision in approving guidelines- In some models, guidelines bodies 

simply propose guidelines and it is for the legislatures or courts to approve or veto 

them. In other models, it is for the guidelines bodies to approve the guidelines after 

consultation with the legislatures or the courts.  

 The relationship between a sentencing guidelines body in Northern Ireland and 

the Assembly, in particular the Assembly‟s Justice Committee. In England and 

Wales, the House of Commons Justice Select Committee has a role in scrutinising 

draft sentencing guidelines. In other jurisdictions such as Minnesota and as legislated 

for in New Zealand, the legislatures have a role in disapplying or vetoing guidelines. 

 Securing accountability- Some of the jurisdictions require the sentencing guidelines 

body to submit annual reports to their respective legislatures.  

 The role of the courts in departing from guidelines- In Northern Ireland, it is 

proposed that courts must have regard to the guidelines and they must, in court, state 

reasons for departure from these. Other models have what appear to be stronger 

duties to follow guidelines unless there are special reasons not to. Will the courts 

have other duties such as notifying a guidelines body when issuing guidelines 

judgments? This is the case in the Victorian model in Australia. 
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 Executive Summary 

The Hillsborough Agreement in 2010 contained a commitment to establish a 

sentencing guidelines council. Recently the Department of Justice (DOJ) published a 

consultation document “Consultation on a Sentencing Guidelines Mechanism”, which 

sets out three options for a sentencing guidelines body: an independent sentencing 

guidelines council with a statutory remit for producing guidelines; an independent 

sentencing advisory panel with a statutory remit to draft guidelines for approval of the 

Court of Appeal; and a judicial oversight committee known as a Sentencing Group to 

be established by the Lord Chief Justice. 

This paper provides information on comparative sentencing guidelines mechanisms in 

a number of jurisdictions including  England and Wales, Scotland, Republic of Ireland, 

Australia, Canada, Minnesota, US (federal level), New Zealand (legislated for but not 

established), South Africa (proposed but not legislated for), Germany, France and the 

Netherlands. The paper examines a number of issues to be considered in establishing 

a guidelines body: the objectives of sentencing guidelines bodies, their functions, 

format of guidelines, membership and structure and relationships with other institutions 

and alternatives to sentencing guidelines bodies. 

Sentencing guidelines bodies in England and Wales and as legislated for in Scotland 

have similar objectives to those proposed for Northern Ireland.  In some jurisdictions 

concerns have been raised about increases in prison population, including in England 

and Wales, New Zealand, South Africa and Minnesota. Therefore some bodies have 

objectives in relation to the management of prison resources. In England and Wales, 

the Sentencing Council must conduct must publish a resource assessment in respect 

of the guidelines to include information on the likely impact of the guidelines on prison 

places and contain information in its annual report on sentencing factors including an 

assessment by the Council on changes in sentencing practice likely to have an effect 

on prison resources.  

Sentencing bodies carry out a range of functions including: drafting guidelines, public 

education, information dissemination and resources functions. In England and Wales 

other functions include publishing resources assessment in respect of guidelines and 

monitoring the operation and effect of guidelines. Some bodies have functions beyond 

sentencing matters; for example bodies in Australia and New Zealand have functions 

relating to parole matters. Other bodies have functions in relation to the development of 

legislation and crime policy such as bodies in the United States.  
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This paper outlines how the format of guidelines may differ. Guidelines in England and 

Wales  are described as narrative in nature;  legislation sets out how guidelines should 

be structured including: different categories of offence illustrating degrees of 

seriousness, factors including the offenders culpability and harm caused, the range of 

offences and starting points in the offence range. In contrast, the mechanism used in 

some of the United States models has been described as numerical. Minnesota 

operates a grid system includes two axes; one axis takes into account the seriousness 

of the offence and the other takes into account the offender‟s criminal record. The point 

where the seriousness of the offence and criminal history intersect determines the 

range of the offender‟s sentence. The numerical models have been criticised for 

impacting on judicial discretion. 

Sentencing guidelines bodies examined in this paper vary in membership, for example 

in size and in the composition of judicial and non judicial members. Some models such 

as the Sentencing Council in England and Wales have a greater number of judicial 

members. Scotland has legislated for a balance of judicial/non-judicial membership. 

Some sentencing bodies in Australia have no judicial representation. Furthermore 

some sentencing bodies in Australia and as proposed in New Zealand sentencing body 

have representatives with experience of working with particular groups, for example  

indigenous or ethnic minority groups. The DOJ proposes that members will be 

appointed for a fixed non renewable term. This is the same as the position in Scotland, 

however some models allow for a renewal of membership for example in the New 

Zealand and South Africa models.  

In its consultation document, the DOJ has proposed a secretariat to support a Northern 

Ireland body carry out its functions. Most of the bodies examined in this paper are 

supported by a secretariat with various support functions including legal expertise, 

research and analysis, community engagement and administration functions. The 

Scottish Government in its policy consultation paper outlined a relationship between 

the Scottish Sentencing Council and the Scottish Court Service in the provision of IT 

support. Consideration may need to be given to staff such as IT support services in a 

Northern Ireland model. 

The paper considers relationships between a sentencing guidelines mechanism and 

other institutions such as courts. The consultation document does not make reference 

to a relationship with the Northern Ireland Assembly but does set out a proposed 

relationship between the council and the Justice Minister. Some of models examined 

have relationships with their respective legislatures in approving or vetoing guidelines, 
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for example in New Zealand and in Minnesota. Interestingly, the House of Commons 

Justice Select Committee has a role in the scrutiny of guidelines. An example of the 

scrutiny role is the holding of inquiries into draft sentencing guidelines. Some of the 

bodies have direct relationships with the courts. For example guidelines may have to 

be approved by courts or the courts may propose the drafting of guidelines. In Victoria 

the Court has to notify the sentencing advisory body when issuing a guidelines 

judgment.  

In the consultation document, the DOJ has highlighted that courts will be under a duty 

„to have regard to‟ sentencing guidelines and state reasons if a sentence differs from a 

guideline this was the previous position in England and Wales and is the current 

position in Scotland. Some models appear to have more robust “departure tests” such 

as in England and Wales where the courts must follow guidelines unless satisfied it is 

contrary to the interests of justice to do so. 

There are some jurisdictions that do not have sentencing guidelines. For example in 

some jurisdictions such as Germany, France, Netherlands and Canada, sentencing 

matters are set out in Penal or Criminal Codes or in Ireland where some offences in 

criminal law set out minimum sentences. It should be noted that in the Netherlands, the 

Penal Code does not impose limits on the type or severity of sanctions that can be 

imposed enabling judges to exercise discretion in sentencing matters.  In Canada, the 

Criminal Code makes provision for principles and purposes of sentencing and 

establishes mandatory minimum sentences of imprisonment in a range of offences. It 

has been suggested that the Youth Criminal Justice Act (2002) in Canada goes some 

way to introducing sentencing guidelines into legislation as it contains a range of 

sentences that can be imposed on juveniles. In the Republic of Ireland, judges largely 

have discretion in sentencing matters, except for some offences which carry maximum 

and in some cases minimum penalties. 

Another approach is the use of sentencing information systems. The judiciary in the 

Republic of Ireland have developed a pilot project, the Irish Sentencing Information 

System (ISIS) is a website which provides information to judges on sentencing 

practices in criminal proceedings. The value of such systems has been noted with 

benefits including judicial sentencing authority, discretion and transparency. However 

in response to a recent discussion paper in the Republic of Ireland on the White Paper 

on crime, some concerns have been raised regarding the re-enforcement of 

questionable practices if used long term. The future of this mechanism is uncertain as 

the development of the website has resource implications and it has been 
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acknowledged this will need to be considered in the current financial climate. The issue 

of sentencing guidelines has been the subject to consultation in recent white paper in 

which submissions favoured sentencing guidelines as a means to addressing  

perceived inconsistencies in sentencing practices.  It remains to be seen whether a 

formal system of sentencing guidelines will be introduced. 
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 1Introduction 

The Hillsborough Agreement in 2010 contained a commitment to establish a 

sentencing guidelines council. Recently the Department of Justice (DOJ) published a 

consultation document “Consultation on a Sentencing Guidelines Mechanism”, which 

sets out a number of proposals detailing options for a sentencing guidelines body.  

The value of sentencing bodies producing guidelines separate from the courts and 

parliament has been commented on by a leading criminal justice academic who claims 

that there are advantages in guidelines produced by a separate independent body as 

opposed to the appeal courts include: the ability to work more systematically; to devote 

more time to the task; as well as developing guidelines which are less case driven.1 He 

also cites the advantages of developing a sentencing body independent of the 

legislature including: ability to work independently and devote more time to the task; 

insulation from need to pursue policies to secure votes and ability to resist political 

pressures and hype.2 Another criminal law academic agrees, stating “even within 

sophisticated criminal justice systems, eventually proper sentencing needs a 

sentencing guideline commission of some kind to guide the sentence discretion.”3 The 

contrasting opinion that “sentencing guideline frameworks are unconstitutional and an 

unjustified interference with judicial discretion”, puts more emphasis on the desirability 

of judicial autonomy in sentencing matters.4 

The aim of this research paper is to set out briefly the current arrangements for 

sentencing in criminal cases in Northern Ireland and consider the possible options for 

establishing a sentencing guidelines mechanism for Northern Ireland contained within 

the DOJ consultation document. This paper also considers information from other 

jurisdictions with other sentencing guidelines. This is structured according to the 

different issues raised by the decision to create such a body: the objectives of 

sentencing guidelines bodies, their functions, format of guidelines, membership and 

structure and relationships with other institutions. The models studied include those  in 

England and Wales, Scotland (legislated for but not yet established), Republic of 

Ireland, Australia, Canada, Minnesota, US (federal level), New Zealand (legislated for 

but not established), and South Africa (proposed but not legislated for). It is interesting 

to note that although the New Zealand body was legislated for, the Government 

announced it was not proceeding with the „extra bureaucracy‟ of the sentencing council 

in order to prioritise victims of crime by establishing the offender levy.5 The paper also 

briefly considers models in Germany, France and the Netherlands.  

                                                 
1
  M Wasik “Sentencing Guidelines in England and Wales-State of the Art ” CLR, 2008,4, 253-263, 254. 

2
   As cited above, 

3
  SS Terblanche “Sentencing Guidelines for South Africa: Lessons from Elsewhere” SALJ (2003), 882 

4
  This was the view of some judges consulted in England and Wales according to the Sentencing Commission Working 

Group Report “Sentencing Guidelines in England and Wales: An Evolutionary Approach”, 10. Available at 

http://www.justice.gov.uk/publications/docs/sentencing-guidelines-evolutionary-approach.pdf  
5
  See http://www.beehive.govt.nz/release/budget-2009-simon-power-victims-crime-benefit-50-offender-levy  

http://www.justice.gov.uk/publications/docs/sentencing-guidelines-evolutionary-approach.pdf
http://www.beehive.govt.nz/release/budget-2009-simon-power-victims-crime-benefit-50-offender-levy


NIAR 610-10 Comparative Research into Sentencing Guidelines Mechanisms  

Northern Ireland Assembly, Research and Information Service  12 

 2 Northern Ireland 

 2.1 Current Arrangements for Sentencing in Northern Ireland 

Currently Northern Ireland does not have a sentencing guidelines body. In sentencing, 

judges may rely on a number of factors including: the seriousness of the offence; the 

maximum and minimum penalties set out in criminal law; the range of available 

disposals; the offender‟s circumstances and previous convictions; the impact of the 

offence on the victim; protection of the public; and aggravating or mitigating factors.6  

Judges also rely on guideline judgments issued by the Court of Appeal.7  Guideline 

judgments are useful as they provide reasons for deciding sentences in particular 

cases and guidelines for the judiciary when sentencing in similar cases.8 The Lord 

Chief Justice highlighted that there are weaknesses in this aspect of the current 

arrangements as the Court of Appeal can only issue guidelines in cases that come 

before it.9 The DOJ notes that there are no sentencing guidelines for a majority of 

offences that come before the Magistrates court and that a mechanism should address 

this gap.10 Guideline judgments also tend to cover really serious cases.11Judges in 

Northern Ireland may consider sentencing guidelines developed by the Sentencing 

Council in England and Wales “where those guidelines accord with local experience.”12 

Finally, the Judicial Studies Board also has a role in promoting consistency in 

sentencing by providing workshop and lectures to the judiciary.13 

In considering sentencing policy, the relevance of Article 6 of the European Convention 

on Human Rights should perhaps be born in mind. By virtue of the Human Rights Act 

1998 (section 6) and the Northern Ireland Act 1998 (section 6(2)) no public authority 

may act inconsistently with this right and the Assembly may not legislate incompatibly 

with it. Article 6 provides that everyone has a right to be tried by an “independent and 

impartial tribunal”.14 

                                                 
6
   Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010) 6. 

7
  As cited above. 

8
   As cited above at 7. 

9
   Lord Chief Justice‟s Office “Priority List of Areas for Sentencing Guidelines” (2010) 

10
  Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010), 14. 

11
  SS Terblanche “Sentencing Guidelines for South Africa: Lessons from Elsewhere” SALJ(2003), 870 

12
  Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010),7 

13
  As cited above, 8. 

14
  The full text of Article 6(1) is “In the determination of his civil rights and obligations or of any criminal charge against him, 

everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal 

established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of 

the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles 

or the  protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in 

special circumstances where publicity would prejudice the interests of  justice.” Articles 6 (2) and (3) deal with the 

presumption of innocence and the rights of persons charged with a criminal offence. 
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2.2 Policy drivers underpinning Proposals for a Sentencing 
Guidelines  Mechanism in Northern Ireland. 

The Department of Justice has indicated that in addition to the commitment set out in 

the Hillsborough Agreement to establish a Sentencing Guidelines Council, there are 

four main policy drivers underpinning the potential for reform: public confidence, 

transparency, community engagement and consistency.  Each of these is considered in 

turn below. 

Firstly, the paper indicates that public confidence in sentencing in criminal courts is low. 

The consultation document  cites figures from the 2008/09 Northern Ireland Crime 

Survey which states that only 24% of respondents felt that the courts are effective in 

providing sentences which fit the crime and that only 24% of respondents felt that the 

Criminal Justice System got the right balance between offenders‟ rights and those of 

the victims.15 Furthermore the department refers to the effect of media coverage on the 

public‟s perception of crime and sentencing and that media coverage may foster an 

impression that courts do not respond to concerns of communities.16  

 It should be noted that concerns have been expressed by the Committee on the 

Administration of Justice (CAJ) in its consultation response to the Department‟s 

proposed options. CAJ point out that in England and Wales the figures are the same 

and therefore question the Department‟s reasons for proposing a similar model given 

that “the sentencing guidelines mechanism in England and Wales has not been 

particularly successful in building public confidence.”17 It has been suggested that an 

explanation should be given as to why models in Australia with a greater focus on 

research and education were not chosen but a model based on the England and Wales 

body has been, given it has been apparently less successful in addressing public 

confidence. It has been recommended that further analysis is undertaken in relation to 

the Australian models.18 Research has been published by the New South Wales 

Sentencing Council in Australia on public confidence in 2009 which acknowledges that 

“the issues raised in the literature has worldwide resonance”.19 Some of the figures 

from this research suggest:20 

 A majority (66%) of NSW residents believe that sentences handed down by the 

courts are too lenient; 

 A majority  (62%) of NSW residents think that the criminal justice system does 

not meet the needs of victims; 

                                                 
15

   Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010) 9. 
16

  As cited above, 10. 
17

  Committee on Administration of Justice (CAJ) “CAJ‟s response to the consultation on Sentencing Guidelines Mechanism” 

January 2011,  http://www.caj.org.uk/contents/793  
18

  Committee on Administration of Justice (CAJ) “CAJ‟s response to the consultation on Sentencing Guidelines Mechanism” 

January 2011,  http://www.caj.org.uk/contents/793  
19

  New South Wales Sentencing Council (2009) Public Confidence in the New South Wales Criminal Justice System, 9 

http://www.lawlink.nsw.gov.au/lawlink/scouncil/ll_scouncil.nsf/vwFiles/monograph_2.pdf/$file/monograph_2.pdf 
20

  New South Wales Sentencing Council (2009) Public Confidence in the New South Wales Criminal Justice System, 3 

http://www.lawlink.nsw.gov.au/lawlink/scouncil/ll_scouncil.nsf/vwFiles/monograph_2.pdf/$file/monograph_2.pdf  

http://www.caj.org.uk/contents/793
http://www.caj.org.uk/contents/793
http://www.lawlink.nsw.gov.au/lawlink/scouncil/ll_scouncil.nsf/vwFiles/monograph_2.pdf/$file/monograph_2.pdf
http://www.lawlink.nsw.gov.au/lawlink/scouncil/ll_scouncil.nsf/vwFiles/monograph_2.pdf/$file/monograph_2.pdf
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 A majority  (65.6%) of NSW residents think that the criminal justice system does 

not deal with cases promptly; 

The second driver for policy reform in the DOJ document is transparency. The 

document highlights research undertaken in England and Wales which finds that the 

public are misinformed in relation to sentencing practices and the public credit the 

judiciary with more lenient sentencing practices than is the reality. The document 

highlights that, in contrast to public perception of lenient sentencing practices, the 

prison population in Northern Ireland has increased by 52% between 2001 and 2009.21 

The DOJ has indicated that education and information have a vital role to play in 

increasing public knowledge of sentencing and improving public perceptions.22 

The third policy driver in the consultation document is community engagement and the 

Department notes that whilst the public can participate in changes to sentencing policy 

via public consultation, that there remains only little opportunity for criminal justice 

practitioners and the general public to have input into the development of sentencing 

policy. The Department points to examples of sentencing guidelines bodies in other 

jurisdictions which have enhanced public participation as they are often comprised of a 

mix of judicial and non judicial members and they provide for consultation on draft 

guidelines.23 

The fourth and final policy driver set out in the document is consistency in sentencing 

as there is a public perception that there is inconsistency in sentencing and that there 

are “anecdotal allegations” of varying standards. The DOJ has stated that “victims and 

offenders should expect that crimes of the same seriousness, committed in similar 

circumstances by comparable offenders should attract similar sentences.”24 

Having considered the main policy drivers behind the department‟s policy proposals, 

the following section sets out the three options in the DOJ paper for sentencing 

guidelines mechanisms for Northern Ireland. 

2.3 Proposed Models 

 2.3.1 Option 1 –An Independent Sentencing Guidelines Council with a Statutory 

remit to produce sentencing guidelines  

It is proposed under Option 1 to establish an independent sentencing guidelines 

council which would have a statutory function to produce, publish and promulgate 

sentencing guidelines and could prepare guidelines on any offence without waiting for 

a live case. The council could also act on referral from the Court of Appeal or Justice 

Minister. The Court of Appeal would also continue to issue guideline judgements on the 

                                                 
21

    Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010) 
22

   As cited above, 11. 
23

  As cited above ,12. 
24

  As cited above ,13. 
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cases that come before it. Once the council prepared guidelines they would be 

published as draft guidelines for consultation. There would be a number of bodies or 

specified persons with whom the sentencing council would be required to consult, a list 

would be compiled with the Justice Minister in consultation with the Attorney General. 

In drafting guidelines, the sentencing council would have a statutory requirement to 

consider: current sentencing practice; the need to promote consistency in sentencing; 

the need to promote public confidence in sentencing; the effectiveness of various 

sentences in reducing offending and their relative cost; and the impact of sentencing 

decisions on victims. The sentencing council would also have public education and 

research functions. The courts would have a statutory duty to have regard to relevant 

guidelines and if the sentence differs from the guideline, to state the reasons for 

deviation. The consultation document proposes a secretariat of seven staff members. It 

is estimated in the consultation document that annual running costs for the sentencing 

council would amount to £470,000. 

The Sentencing Guidelines Council would be comprised of 10-14 members. The 

sentencing council would consist of judicial and non judicial members but have a 

judicial chair. The document has noted that the balance of judicial to non judicial 

members would be considered subject to views expressed in the consultation. Judicial 

members would be nominated by the Lord Chief Justice after consultation with the 

Justice Minister and come from all court tiers. The Justice Minister would nominate non 

judicial members after consultation with the Lord Chief Justice and representation 

would be derived from criminal justice agencies, the Attorney General‟s office, defence 

counsel, academics and representatives with experience of victims‟ issues. 

Membership would be for a non-renewable fixed term.  

The Department of Justice has published the results of its consultation on a Sentencing 

Guidelines Mechanism for Northern Ireland in which there were 24 respondents. 13 out 

of 24 respondents to the Department‟s consultation commented on option 1 and the 

majority of those who commented (nine respondents) considered that option 1 met the 

objectives for a sentencing guidelines mechanism. Three other respondents rejected 

option 1, two on the grounds that the model was too restrictive of judicial independence 

and the other respondent on the grounds that the proposed option did not fully address 

issues of engaging the community and providing greater transparency.25 

In relation to the issue of whether there should be a judicial chair, 8 respondents to the 

Department‟s consultation commented. Out of the 8 respondents, five of these 

respondents agreed with the concept of a judicial chair, whilst three respondents were 

in favour of a non judicial chair. Alternative suggestions were made by two of the 

respondents such as a lay person of community influence as chair with a professional 

as secretary or vice chair or a senior civil servant.26 

                                                 
25

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 6 
26

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 6 
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In relation to judicial/non judicial balance on the council, four out of ten respondents 

who commented favoured an equal balance between judicial/legal members and non 

judicial/non legal members.  Four respondents recommended that there should be 

inclusion of members who can represent the views of victims. Three respondents 

suggested that the council should have representatives with expertise to address the 

impact of fiscal and environmental crimes on society, public health and the economy.27 

Five respondents to the consultation paper commented on the proposed functions for 

the council and it has been reported that all respondents were in broad agreement with 

the proposed functions. One respondent suggested that outreach and meaningful 

consultation with the community should be statutory functions. Another respondent 

raised concerns about developing guidelines „in an abstract context‟ and the use of a 

„live case‟ might be more appropriate and would enable potential and aggravating 

factors to be taken into account.28 

Five respondents commented on the aspects of sentencing to be considered by the 

council in the preparation of guidelines. Two respondents highlighted the impacts of 

environmental crime and that the aggravating and mitigating factors in the commission 

of this crime should be considered in the development of guidelines. Concern was 

expressed by one respondent on the issue of considering the relative costs of 

sentences in developing guidelines.29 

 

2.3.2 Option 2- An Independent Sentencing Advisory Panel with a remit to draft 

sentencing guidelines for the approval of the Court of Appeal 

Option 2 proposes an independent Sentencing Advisory Panel with a remit to draft 

sentencing guidelines for the approval of the Court of Appeal. The membership of this 

model differs from Option 1 in that membership would be comprised of 10-12 members 

and there would be a greater number of non-judicial members as the Court of Appeal 

would have the ultimate decision as to whether to accept the guidelines or not. Unlike 

Option 1, the panel would have a statutory function to draft guidelines for the approval 

of the Court of Appeal. Referrals could be made to the panel for guidelines by the Court 

of Appeal; in addition, the panel could propose to the Court of Appeal, either on their 

initiative or through a direction by the Justice Minister for drafting of guidelines for a 

particular category of offences. The panel as is the case in Option 1 would have a 

statutory requirement to consider when drafting guidelines: current sentencing practice; 

the need to promote consistency and public confidence in sentencing; the effectiveness 

of sentencing in reducing offending and relative costs; and the impact of sentencing on 

victims. Like Option 1, the panel would also have a public education and research role. 

The Court would also have a statutory duty to have regard to any relevant guidelines. 

                                                 
27

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 7-8. 
28

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 8. 
29

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 9. 
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In terms of costs, the Department states that there are no significant savings over 

Option 1. 

In response to the DOJ consultation, 7 respondents commented on Option 2. Four 

were in favour of option 2 because it maintained the independence of the Court of 

Appeal, or took an „incremental approach‟ to the development of a sentencing 

guidelines body.  Three respondents felt that option 2 did not meet the objectives for a 

sentencing guidelines mechanism as effectively as option 1 for a number of reasons. 

These included:30 

 

 Approval of guidelines by the Court of Appeal could encourage veto by some 

members of the judiciary; 

 The membership  aspects of the panel seemed less structured; 

 The body might be seen as a „quango‟ at time when public expenditure and budgets 

are under scrutiny. 

 

Out of the 4 respondents to the department‟s consultation who commented on whether 

there should be a non judicial chair, all thought this was „appropriate‟.31   5 respondents 

commented on the proposed membership, four favoured a balance of judicial to non 

judicial membership. The other respondent suggested that there needed to be effective 

lay involvement to ensure public confidence.32 

 

 2.3.3 Option 3- A mechanism for sentencing guidelines based on measures being 

introduced by the Lord Chief Justice to enhance procedures for monitoring and 

developing sentencing guidance 

As a result of recommendations made by a Sentencing Working Group established by 

the Lord Chief Justice33, a judicial oversight committee, referred to as the Sentencing 

Group will be established. Membership will be comprised of representatives from all 

court tiers (The Northern Ireland Court Structure is contained in Annex A to this paper) 

and chaired by a judge from the Court of Appeal. The functions of  this Sentencing 

Group would be: to take views from other judges and the public on priority areas where 

sentencing guidelines are needed; to provide the Lord Chief Justice on an annual basis 

with priority areas identified; and to consider Court of Appeal and First Instance 

sentencing cases which may merit inclusion on the Judicial Studies Board Website.34  

This sentencing group will facilitate the work of the courts in giving guidance on 

                                                 
30

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 11-

12. 
31

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 12. 
32

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 13. 
33

   The Lord Chief Justice is the President of the Courts in Northern  Ireland  and Head of the Judiciary in Northern Ireland. 

http://www.courtsni.gov.uk/en-GB/AboutUs/RCJ/  
34

   Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010) 35. 

http://www.courtsni.gov.uk/en-GB/AboutUs/RCJ/
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sentencing in designated priority areas.35 It should be noted that the Lord Chief Justice 

has recently conducted a consultation on a list of priority areas for sentencing 

guidelines. The provisional priority list of areas in the consultation include: domestic 

violence; serious sexual offences; people trafficking; attacks on public workers and 

vulnerable people; duty evasion and smuggling and environmental crime.36 It has been 

noted that this model would be delivered at limited extra cost to the Criminal Justice 

System.37 

9 respondents commented on whether Option 3 meets any or all the objectives for a 

sentencing guidelines mechanism. Out of the 9 respondents who commented, 7 

respondents took the view that this option did not fully meet the objectives for a 

sentencing guidelines council. The reasons given were:38 

 Does not incorporate other interests or expertise; 

 Would be weighted towards the judiciary; 

 Independence is limited; 

 Could have less impact on public confidence than other options; 

 Provides no mechanism for, or reference to increasing public understanding or 

awareness of sentencing; 

 Looks only at priority areas. 

Two of the respondents were in favour of allowing the work of this body to continue 

with a view to reviewing and assessing its effectiveness.  Two respondents were 

opposed to this as a further review would be time consuming and resource-intensive.  

 3 Sentencing Guidelines Bodies 

This section considers a range of sentencing guidelines bodies in a number of 

jurisdictions The models studied include those  in England and Wales, Scotland 

(legislated for but not yet established), Republic of Ireland, Australia, Canada, 

Minnesota, US (federal level), New Zealand (legislated for but not established), and 

South Africa (proposed but not legislated for). There are a number of themes 

considered in the following sections including: objectives, functions, membership, 

structure and appointments, the format of guidelines, relationships with other 

institutions including legislatures and courts and finally costs. 

  3.1 Objectives of Sentencing Guidelines Bodies  

The DOJ has highlighted in the consultation document that a sentencing guidelines 

mechanism in Northern Ireland will contribute to a number of objectives, including: 

                                                 
35

  As cited above 
36

   Lord Chief Justice‟s Office “Priority List of Areas for Sentencing Guidelines” (2010). 
37

   Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010) 37. 
38

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism- Summary of responses”, March 2011, 16. 
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promoting public confidence; providing greater transparency in sentencing practice; 

engaging the community and raising awareness of sentencing practice; and promoting 

consistency in sentencing for similar offences committed in similar circumstances.39  

In England and Wales, objectives for the Sentencing Council are not set out explicitly in 

the statute. However, section 120(11) of the Act indicates  that in discharging its 

functions the Council should have regard to a range of matters including the 'need to 

promote consistency in sentencing' and the 'need to promote public confidence', which 

gives some guidance as to its objectives. The Council indicates that it will: promote a 

clear, fair and consistent approach to sentencing; produce analysis and research on 

sentencing; and work to improve public confidence in sentencing.40 In Scotland, the 

legislation sets out statutory objectives for the Scottish Sentencing Council, providing 

that it shall: promote consistency in sentencing practice; assist the development of 

policy in relation to sentencing; and promote greater awareness and understanding of 

sentencing policy and practice.41  It was suggested during the Committee stage of the 

Criminal Justice and Licensing (Scotland Bill) that the Scottish Sentencing Council 

could look at policy areas such as the incarceration of women and children.42 

The United States Sentencing Commission has three principal purposes: to establish 

sentencing policies and practices for the federal courts, including guidelines to be 

consulted regarding the appropriate form and severity of punishment for offenders 

convicted of federal crimes;  to advise and assist Congress and the Executive Branch 

in the development of effective and efficient crime policy; and to collect, analyse, 

research, and distribute a broad array of information on federal crime and sentencing 

issues serving as an information source for Congress, the executive branch, the courts, 

criminal justice practitioners, the academic community or the public.43 In New Zealand, 

the purposes or objectives of the Sentencing Council are to produce guidelines about 

sentencing or parole: to promote consistency in sentencing  and parole practice; 

ensure transparency in sentencing policy and parole practice; facilitate provision of 

reliable information to ensure effective management of penal resources; inform policy 

makers and members of Parliament about sentencing practice and options for reform; 

and educate and inform the public on sentencing practice and parole policy with a view 

to improving public confidence in the criminal justice system.44  

 3.2 Functions of Sentencing Guidelines Bodies 

It has been proposed in Northern Ireland in relation to Options 1 that a sentencing 

guidelines mechanism will be tasked with producing, publishing and promulgating 

                                                 
39

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010) 15 
40

  http://www.sentencingcouncil.org.uk/about-us.htm  
41

  Section 2 of the Criminal Justice and Licensing (Scotland) Act 2010 
42

  Justice Committee Official Report 2, June 2009, Col 2015. Available at the Scottish Parliament‟s website. 
43

  An Overview of the United States Sentencing Commission. Available  at 

http://www.ussc.gov/About_the_Commission/Overview_of_the_USSC/USSC_Overview.pdf , last accessed on 22 March 

2011. 
44

  Section 8 of the Sentencing Council Act 2010 

http://www.sentencingcouncil.org.uk/about-us.htm
http://www.ussc.gov/About_the_Commission/Overview_of_the_USSC/USSC_Overview.pdf
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sentencing guidelines. In relation to Option 2 in the DOJ paper, the Sentencing 

Advisory Panel would have the function of drafting guidelines for the approval of the 

Court of Appeal. In relation to both options, the body would have public education and 

research roles. The DOJ has noted that the public education role could be a statutory 

duty placed on the council to promote public understanding or awareness of 

sentencing.45  

In England and Wales, the primary function of the Sentencing Council is to produce 

sentencing guidelines.46 However the Sentencing Council has other functions including 

to: publish a resource assessment in respect of guidelines;47 monitor the operation and 

effect of guidelines;48 publish information on sentencing practice in local areas;49 and 

promote awareness on sentencing matters including sentences imposed by courts and 

operation and effect of sentencing guidelines.50 The Council must also publish in its 

annual report: information on sentencing and non sentencing factors which are likely to 

have impact on prison places, probation provision and youth justice resources.51 Finally 

the legislation imposes a duty on the Council, when requested by the Lord Chancellor, 

to assess the impact of government policy proposals which the Lord Chancellor 

considers may have a significant effect on the resources required for prisons, probation 

and youth justice services.52 An example of a government policy proposal considered 

by the Sentencing Council was the government‟s Green Paper on sentencing reform.53  

Lord Justice Leveson, the Chair of the Sentencing Council has highlighted that the role 

of the Sentencing Council in assessing the impact of government‟s policy proposals is 

an „interesting‟ area for the Council, stating: 

 “legislation comes at a cost and it is vital that the true cost of proposals is 

publicly foreshadowed so that Parliament understands the figures and can 

be seen to balance benefit against the cost that must be met.”54 

The Scottish Sentencing Council has similar functions to those in England and Wales 

and as proposed for the Northern Ireland models. The Council may prepare guidelines, 

although for approval of the High Court of Justiciary.55 The Council must also prepare 

an assessment of the costs and benefits which may arise from implementation of 

guidelines.56 The Council may also publish and disseminate information about 

                                                 
45

  Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010), 28. 
46

  Section 120 of Coroners and Justice Act 2009 
47

  Section 127 (2) of the Coroners and Justice Act 2009 
48

  Section 128 (1) of the Coroners and Justice Act 2009 
49

  Section 129 (1) of the Coroners and Justice Act 2009 
50

  Section 129 (2) a-c of the Coroners and Justice Act 2009 
51

  Section 130 of the Coroners and Justice Act 2009 
52

  Section 132 of the Coroners and Justice Act 2009 
53

  Meeting of the Sentencing Council, 17 December 2010, Available at http://www.sentencingcouncil.org.uk/docs/web_17-

12-2010.pdf  
54

  Lord Justice Leveson  “ Sentencing in the 21
st
 Century”. Conkerton Lecture 2010, 13. Available  at 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/lj-leveson-conkerton-lecture-sentencing-in-the-21st-

century-21102010.pdf  
55

  Section 3 (1) of the Criminal Justice and Licensing (Scotland) Act 2010 
56

  Section  5 of the Criminal Justice and Licensing (Scotland) Act 2010. In New Zealand there is a similar function to take 

account of the overall costs and benefits of the guideline, see section 2 of the Sentencing Council Act 2007. 

http://www.sentencingcouncil.org.uk/docs/web_17-12-2010.pdf
http://www.sentencingcouncil.org.uk/docs/web_17-12-2010.pdf
http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/lj-leveson-conkerton-lecture-sentencing-in-the-21st-century-21102010.pdf
http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/lj-leveson-conkerton-lecture-sentencing-in-the-21st-century-21102010.pdf
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sentencing matters including sentencing guidelines and practices of the courts in 

relation to sentencing. The Council also may conduct research into sentencing 

matters.57 The Scottish Government considered in its policy consultation on a Scottish 

Sentencing Council and guidelines, that the Council should be able to develop 

guidelines on offences in reserved areas of law (equivalent to reserved and excepted 

matters in the Northern Ireland Act 1998) which remained under the remit of 

Westminster.58 The Scottish Government proposed to consider the role of the UK 

Government in being consulted by the Council on draft guidelines relating to reserved 

matters.59 Any such role would clearly require consultation with the UK Government 

and consideration of the legislative competence of the Assembly to enact such a 

provision. 

Some sentencing bodies have functions in relation to parole as well as sentencing 

matters. In New Zealand, the Sentencing Council Act 2007 sets out that the Sentencing 

Council‟s functions include producing guidelines, giving advice, collating and providing 

information about parole matters.60  Similarly, the Sentencing Advisory Council in New 

South Wales, Australia, has a function in advising the Attorney General on the 

minimum period prisoners jailed for certain serious offences must serve before being 

eligible for parole.61 In Northern Ireland, the Parole Commissioners are an independent 

body responsible for making the decisions on the release of all life sentence 

prisoners.62 

Some bodies also have functions in obtaining the views of the public as well as public 

education functions. In Victoria, Queensland and Tasmania, the sentencing advisory 

bodies may gauge public opinion on sentencing. Some bodies have functions in 

relation to legislation and crime policy development. In the United States, the United 

States Sentencing Commission can advise and assist Congress and the executive 

branch of government in the development of effective crime policy.63 Similarly in 

Minnesota, the Minnesota Sentencing Guidelines Commission can propose changes in 

sentencing for legislative consideration.64 

Some of the sentencing guidelines bodies examined have functions in respect of prison 

resources. The legislative framework in New Zealand sets out that the purposes of the 

Sentencing Council is provision of reliable information for the effective management of 

penal resources when drafting guidelines.65 Furthermore, the New Zealand Sentencing 

Council has a statutory function to state the effect of guidelines on the prison 
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  Section 11 of the Criminal Justice and Licensing (Scotland) Act 2010 
58

  The Scottish Government “Sentencing Guidelines and a Scottish Sentencing Council” (2010), 9 
59

  As cited above. 
60

  Section 9 of the Sentencing Council Act 2007. 
61

  Part 8B,Section 100J of the Crimes (Sentencing and Procedure)  Act 1999. 
62

  See the Parole Commissioners website  http://www.parolecomni.org.uk/intro.htm , last accessed 22 March 2011. 
63

  The United States Sentencing Commission “An Overview of the United States Sentencing Commission”, available at the 

following link: http://www.ussc.gov/About_the_Commission/Overview_of_the_USSC/USSC_Overview.pdf 
64

  Minnesota State Guidelines Agency Profile available at http://www.msgc.state.mn.us/index.htm 
65

  Section 8 of the Sentencing Council Act 2007 

http://www.ussc.gov/About_the_Commission/Overview_of_the_USSC/USSC_Overview.pdf
http://www.msgc.state.mn.us/index.htm
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population.66 The rational use of correctional resources is one of the policy drivers 

behind sentencing guidelines in Minnesota in the United States. 67 Effective 

management of penal resources was also a consideration by the South African Law 

Commission in the development of the Draft Sentencing Framework Bill 2000; the Law 

Commission was concerned about problems of prison overcrowding. 68 In Scotland, the 

Scottish Sentencing Council must, when preparing sentencing guidelines, prepare an 

assessment of the effect of sentencing guidelines on the criminal justice system 

generally.69 

The increased prison population was also considered by the Carter Review of Prisons 

in England and Wales in 2007.70 The Sentencing Council in England and Wales also 

has statutory duties in relation to prison resources: the council must publish a resource 

assessment in respect of the guidelines to include information on the likely impact of 

the guidelines on prison places, as is the case in New Zealand.71 Furthermore the 

Council must contain information in its annual report on sentencing factors including an 

assessment by the Council on changes in sentencing practice likely to have an effect 

on prison resources.72  During the Committee stage of the Coroners and Justice Bill 

Edward Garnier, a Conservative MP, raised concerns in relation to the relationship 

between sentencing and resources and argued that the issue of resources should not 

impinge on sentencing.73 Maria Eagle, Parliamentary Under Secretary of State for 

Justice, stated that judges would not be fettered in sentencing decisions and “there 

would not be an obligation on the individual sentencer in an individual case to take into 

account available resources such as the local prisons.”74 Mr Garnier suggested an 

amendment during the Committee stage that ”courts whilst having regard for 

correctional resources, could not pass a sentence wholly determined by resources 

assessments….”75 However the amendment was defeated by 10 votes to 7 

 3.3  Factors to be taken into account when drafting guidelines 

 In Northern Ireland, it is proposed in Options 1 and 2 that the guidelines body would 

have statutory requirements to consider various aspects of sentencing when drafting 

guidelines including: current sentencing practice; the need to promote consistency and 

                                                 
66

  Sections 9 of the Sentencing Council Act 2007 
67

  Minnesota State Guidelines Agency Profile available at http://www.msgc.state.mn.us/index.htm  
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  South African Law Commission Report “Project 82: Sentencing (A New Sentencing Framework) November 2000, xviii 
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  Section 3 of the Criminal Justice and Licensing (Scotland) Act  2010 
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  The Carter Review in 2007 was tasked with considering options for improving the balance between the supply of prison 

places and the demand for them. The report recommendation that the Government should establish a working group to 
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commission, see Lord Carter‟s Review of Prisons “Securing the Future: Proposals for the efficient, sustainable and 

effective use of custody in England and Wales,” 35. Available at http://www.justice.gov.uk/publications/docs/securing-

future.pdf  
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  Section 127 (3) of the Coroners and Justice Act 2009 
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  Section 130 of the Coroners and Justice Act 2009 
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  House of Commons Public Bill Committee Stage of the Coroners and Justice Bill , Col 22, 

http://www.publications.parliament.uk/pa/cm200809/cmpublic/coroners/090203/am/90203s01.htm   
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  As cited above 
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  As cited above, col 653 
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public confidence in sentencing; the effectiveness of sentencing in reducing offending 

and relative costs; and the impact of sentencing on victims. 76 

This is similar to the Sentencing Council in England and Wales which, when drafting 

guidelines, has to consider: sentences imposed by the courts; the need to promote 

consistency in sentencing; the impact of sentencing decision on victims; the need to 

promote confidence in the criminal justice system; the cost of different sentences and 

effectiveness to reoffending. The Sentencing Council in England and Wales is also 

under a statutory duty to have regard to the results of the monitoring on the 

effectiveness of guidelines.77   

 3.4  Format of Guidelines  

The consultation document published by the DOJ does not appear to make reference 

to what format the guidelines should take. In broad terms, guidelines can be either 

narrative or numerical and can be developed incrementally or in a comprehensive 

package. 

Sentencing guidelines in England and Wales are narrative guidelines in contrast to the 

sentencing guidelines in the United States which are numerical.78 Section 121 (2)-(9) of 

the Coroners and Justice Act 2009, sets out the format in which guidelines should be 

structured. The guidelines should contain different categories of offences which 

illustrate degrees of seriousness and include factors such as an offender‟s culpability 

and harm caused.79 The guidelines should also specify the range of offences and the 

starting points in the offence range.80 Furthermore guidelines should contain a list of 

aggravating or mitigating factors.81 Finally the guidelines should contain the criteria or 

guidance that should be given when determining the weight of previous convictions.82 

Examples of sentencing guidelines can be found at the Sentencing Council website.83 

Similarly in Scotland, the guidelines prepared by the Council may relate to: the 

principles and purpose of sentencing; sentencing levels; the particular types of 

sentences that are appropriate for particular offenders or offences; and the 

circumstances in which guidelines may be departed from.84 The Scottish Government 

stated in its consultation paper that it expected the format of guidelines would be 

varied, for example  some might provide narrative guidance on issues including 

aggravating factors or repeat offending and others may have a mixture of narrative and 

numerical guidance, setting out sentence ranges.85 It should be noted that the 
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  Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010),  27 
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  Section 120 (11) of the Coroners and Justice Act 2009. 
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  Sentencing Commission Working Group “Sentencing Guidelines in England  and  Wales: An Evolutionary Approach”, 24. 
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   Sections 121 (2) and (3)of the Coroners and Justice Act 2009 
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   Sections 121 (4) and (5) the Coroners and Justice Act 2009 
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  Section 121(6) (a)  the Coroners and Justice Act 2009 
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  Sections 121 (6) (c)  the Coroners and Justice Act 2009 
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  http://www.sentencingcouncil.org.uk/guidelines/guidelines-to-download.htm  
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  Section 3 (3) of the Criminal Justice and Licensing (Scotland) Act 2010 
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  The Scottish Government “ Sentencing Guidelines and a Scottish Sentencing Council: Consultation and Proposals”, 6. 
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legislation establishing the Scottish Sentencing Council does not provide for the 

structure of guidelines in the detailed way that the Coroners and Justice Act 2009 does. 

In contrast, models in the United States operate on a numerical type grid system. The 

United States Sentencing Commission, responsible for developing federal sentencing 

guidelines established a sentencing table.86 The point where the offence level and 

criminal history intersect determines the range of the offender‟s sentence. Guidelines in 

Minnesota are similar to the United States Federal Guidelines in that they operate a 

grid system with two axes, one setting out the severity of the offence and the other 

setting out the offender‟s criminal history.87 An example of the Minnesota guidelines 

grid is contained in Annex B.  

It is worth noting that the Sentencing Commission Working Group in England and 

Wales was established to consider the advantages, disadvantages and feasibility of 

structured sentencing frameworks operated particularly in Minnesota and North 

Carolina in the United States in response to Lord Carter‟s review on prisons. However 

the working group concluded that these mechanisms were “overly formulaic and 

mechanistic” and “are far too restrictive of judicial discretion to be acceptable.”88 One 

concern was that the weight put on previous criminal convictions had a 

“disproportionate effect in comparison with other factors such as aggravating and 

mitigating factors.” Furthermore, the Working Group highlighted concerns in relation to 

restrictions on the use of some mitigating factors.89   Other disadvantages have been 

highlighted including unwarranted uniformity, and the effect of stimulating plea-

bargaining.90 

Guidelines can be developed incrementally or as comprehensive set of guidelines. The 

DOJ has not set out in the consultation document how any Council would initially 

develop guidelines. In New Zealand it was proposed that the Sentencing Council would 

develop inaugural guidelines in contrast to England and Wales which has developed 

guidelines incrementally.91 However in South Africa, the Law Commission proposed 

that sentencing guidelines would be gradually developed and indicated that guidelines 

for major offences would be developed within five years.92 
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  For further information on the Sentencing table, see 
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  Minnesota Sentencing Guidelines Commission,2010, 57. Available at the following link: 

http://www.msgc.state.mn.us/guidelines/guide10.pdf  
88

  Sentencing Working Group Commission “Sentencing Guidelines in England and Wales: An Evolutionary Approach” (June 

2008), 13. 
89

  As cited above 
90

  M Hough and J Jacobsen “Creating a Sentencing Commission for England and Wales: an  opportunity to address the 

prisons crisis” (2008) viii. 
91
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 South African Law Commission  Sentencing (A new Sentencing Framework) Project 82 , 65. 
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 3.5 Membership and Structure of Sentencing Councils 

 3.5.1 Membership  

It has been proposed that a sentencing body in Northern Ireland would have between 

10 and 14 members for Option 1 and between 10 and 12 members for Option 2. Option 

3 provides for a membership of judicial members from all court tiers chaired by a judge 

from the Court of Appeal. Option 1 proposes to have a mix of judicial and non judicial 

members with a judicial chair. Option 2 proposes a greater number of non judicial 

members than judicial members as the Court of Appeal has the final decision on 

guidelines. Non judicial members would be drawn from criminal justice agencies, the 

Attorney General‟s Office, legal professionals, academics and those with experience of 

working with victim‟s issues. 

Looking at comparative models in other jurisdictions, membership ranges from 8 

members, for example in the proposed South African sentencing body and in the 

United States Sentencing Commission, to 14 members in England and Wales and in 

New South Wales. In England and Wales, a body with a greater percentage of judicial 

membership, there is a judicial chair, currently Lord Justice Leveson, a Court of Appeal 

judge. 93 Similarly in Scotland, where there is a balance between judicial and non 

judicial members, the chair Lord Justice Clerk is a judicial member. 94 

Interestingly there are comparative models which have no serving judicial members. 

For example in New South Wales, the legislation provides for a retired judicial officer, 

who is also chair.95 In Victoria, there are no judicial members with membership drawn 

from academics, prosecution and defence lawyers, and representatives from 

community organisations or community legal centres with experience in criminal justice 

matters, and members with experience of the operation of the criminal justice system.96  

Some models provide for members who have experience of working with particular 

groups. For example in New Zealand, the legislation sets out that non judicial members 

must have experience working in a number of specified areas including the effects of 

the criminal justice system on Maori and people from minority ethnic cultures.97 

Similarly in New South Wales, the model includes a member with expertise or 

experience in Aboriginal matters.98 The Department of Justice document does not 

make reference to the need or desirability to have representation from any particular 

minority group, although its section on equality does refer to the possibility of a 

disproportionate impact on men.99 Equality considerations have also been raised as an 

issue by CAJ who urge the Department to undertake an equality screening exercise, 
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  http://www.sentencingcouncil.org.uk/about-us.htm  
94

  See Schedule 1 of the Criminal Justice and Licensing (Scotland) Act 2010. Note that the Lord Justice Clerk is deputy to 

the Lord Justice General 
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  Part 8B, Section 100I, of the Crimes (Sentencing and Procedure) Act 1999 
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  Part 108 F of the Sentencing Act 1991 
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  Schedule 1 of the Sentencing Council Act 2007 
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  Part 12, Section 202 of the Penalties and Sentences Act 1992. 
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  Department of Justice “Consultation on a Sentencing Guidelines  Mechanism” (2010), 38. 

http://www.sentencingcouncil.org.uk/about-us.htm
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particularly focusing on the impact of those with caring responsibilities and dependents, 

young men and those convicted of scheduled offences who fall under the equality 

scheme on the basis of political opinion given the greater impact sentencing guidelines 

would have on these groups.100Other policies have noted the disproportionate effects of 

imprisonment on women in Northern Ireland.101 Consideration may therefore need to 

be given as to whether there is a need to include members with familiarity with any 

specific groups in the Northern Ireland model. 

Consideration also needs to be given to the terms of membership. In Northern Ireland, 

the Department of Justice propose that the terms of membership would be for a non 

renewable fixed term. Similarly in Scotland, the Criminal Justice and Licensing 

(Scotland) Act 2010 states that previous members may not be reappointed.102 However 

some bodies do allow for renewal of membership. The New Zealand model allows for a 

five year term, renewable for one further term.103 The proposed South Africa model 

would also allow for reappointment on expiration of a term of office.104 

Consideration may need to be given to the issue of remuneration of members which 

has not been included in the DOJ consultation document. In England and Wales, the 

Coroners and Justice Act provides that the Lord Chancellor may pay to any non judicial 

member such remuneration or expenses the Lord Chancellor determines.105 In New 

Zealand, the legislation also makes provision for remuneration and expenses for non 

judicial members and those members who are not an employee in any part of the state 

services.106 

 3.5.2  Appointment of Members  

Option 1 in the DOJ consultation document proposes that appointments of judicial 

members would be carried out in consultation with the Justice Minister and 

appointment of non judicial members would be made by the Justice Minister in 

consultation with the Lord Chief Justice. The document does not specify the 

arrangements for appointment of members in options 2 or 3. In England and Wales, 

Lord Chief Justice is responsible for appointing eight judicial members in agreement 

with the Lord Chancellor. The Lord Chancellor is responsible for appointing the six non 

judicial members in agreement with the Lord Chief Justice.107 In Scotland, the Lord 

Justice General is responsible for appointment of members other than the chair, the 
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  Committee on Administration of Justice (CAJ) “CAJ‟s response to the consultation on Sentencing Guidelines Mechanism” 

January 2011,  http://www.caj.org.uk/contents/793 
101

  Department of Justice “Strategy for the Management of Women Offenders and Thos Vulnerable to Offending Behaviour.” 

(2010) 
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  Schedule 1, para 4 of the Criminal Justice and Licensing (Scotland) Act 2010 
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  Schedule 1 of the Sentencing Council Act 2007. 
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  Clause 7 of the Draft Sentencing Framework Bill 2000. 
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  Schedule 15, para 9 of the Coroners and Justice Act 2009. 
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  Schedule 1, para 12 of the Sentencing Council Act 2007. 
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  Schedule 15, para 1 of the Coroners and Justice Act 2009. 
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Lord Justice Clerk and lay members in consultation with Scottish members.108 The 

Scottish Ministers are responsible for appointing lay members in consultation with the 

Lord Justice General.109 In New Zealand, legislation provides that judicial members are 

appointed by the President of the Court of Appeal (in respect of judicial members from 

the Court of Appeal) and the Chief High Court Judge (in relation to judicial members 

from the High Court). These appointments are made in consultation with the Chief 

Justice. Non judicial members are appointed by the Governor General on the 

recommendation of the House of Representatives.110 The three judicial members of the 

Minnesota Sentencing Guidelines Commission are appointed by the Chief Justice of 

the Supreme Court and the remaining eight members are appointed by the Governor to 

coincide with his term of office.111 In the United Sentencing Commission, the seven 

voting members are appointed by the President and confirmed by the Senate.112 

 3.5.3 Staffing Structure 

The DOJ consultation paper proposes a secretariat of seven staff for the sentencing 

guidelines body in Option 1 (The proposals are not as explicit regarding Option 2, but 

indicate that Option 2 does not offer any significant savings over Option 1 implying a 

similar staffing arrangement). The secretariat includes a Head of Secretariat, secretary 

to the Sentencing Council, 2 research/policy officers, a communication officer and 2 

administrative support staff.  

Bodies in other jurisdictions have a secretariat to support their work. In England and 

Wales there is a small staff structure, divided into 3 areas, each with a Head of the 

area: legal; analysis and research; and policy and confidence. There is also a Head of 

the Sentencing Council.113  The Victoria Sentencing Advisory Council has a secretariat 

of 16 which assists them in their functions including: research and analysis; managing 

community engagement; community education and administrative support.114 The New 

South Wales model is supported by an Executive Unit which consists of an Executive 

Officer, 3 researchers, 3 consultants and 2 student interns.115 Although a much larger 

model, the United States Sentencing Commission employs 100 staff which is organised 

into five offices supervised by a staff director, including: General Counsel; Education 

and Practice; Legislature and Public Affairs; and Administration.116 In Scotland, the 

body is yet to be established, however it was proposed that there would be a team of 
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  The Lord Justice General is the most senior judge in Scotland and head of the Scottish Judiciary, the Lord Justice Clerk is 

the deputy of the Lord Justice General, see http://www.scotland.gov.uk/Topics/Justice/legal/judiciarySee Schedule 1 of 

the Criminal Justice and Licensing (Scotland)Act 2010 
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  See Schedule 1 of the Criminal Justice and Licensing (Scotland) Act 2010 for process of appointments. 
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  Section 10 of the Sentencing Council Act 2007. 
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  http://www.msgc.state.mn.us/msgc5/commission.htm, last accessed 25 March 2011. 
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  An Overview of the United States Sentencing Commission, 

http://www.ussc.gov/About_the_Commission/Overview_of_the_USSC/USSC_Overview.pdf  
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  The United Stated Sentencing Commission , Annual Report 2009, 1. Available at 

http://www.ussc.gov/Data_and_Statistics/Annual_Reports_and_Sourcebooks/2009/chap1_09.pdf  
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support staff including legal specialists, researchers, analysts and administrators.117 It 

was also proposed that, whilst the body would have its own staff, the Council could 

also draw on the resources of the Scottish Court Service for matters such as IT support 

and human resources. 

 3.6 Relationships with Other Institutions 

 3.6.1 Relationships with legislatures 

The relationships between sentencing guidelines bodies and legislatures vary. Of 

course, legislatures have a role in setting penalties in criminal law, usually specifying 

maximum and sometimes minimum penalties.118 Apart from setting out this legal 

framework, there are other ways in which the Assembly could engage with a 

sentencing guidelines body. Comparative experience suggests that the strength of this 

relationship will depend on whether the emphasis is placed on the need to secure 

democratic accountability or the need to limit political influence in the judicial system. 

The DOJ consultation paper does not discuss any relationship between a sentencing 

guidelines body and the Assembly, though it does refer to relationships with the Justice 

Minister. In Option 1, the Council would act on referrals from the Justice Minister. In 

Option 2 in the DOJ document, the advisory panel would be able to propose to the 

Court of Appeal that guidelines be drafted at the direction of the Justice Minister as well 

as on its own initiative. Option 3 does not set out a role for the Justice Minister. 

In England and Wales, the Sentencing Council is required to consult the Lord 

Chancellor and the Justice Committee on draft sentencing guidelines.119 A report by the 

House of Commons Select Committee has noted that the legislation provides for the 

Parliamentary Select Committee to be consulted on draft guidelines but does not make 

provision for Parliamentary approval of guidelines.120  Whilst previous discussions 

considered the approval of guidelines by Parliament, the Government decided that 

guidelines would be referred to Ministers and the Justice Select Committee.121 The 

Government viewed this mechanism as effective in “importing sufficient democratic 

scrutiny without undue political influence.”122 The Justice Select Committee is currently 

holding an inquiry into a draft sentencing guideline on assault.123 

In other jurisdictions the legislature has a role in approving or vetoing guidelines. In 

New Zealand, the House of Representatives may disapply guidelines and, if this is 
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  The Scottish Government “Sentencing Guidelines and a Scottish Sentencing Council” (2010),14,15 
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  Department of Justice “Consultation on a Sentencing Guidelines Mechanism” (2010),4 
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  Section 120 of the Coroners and Justice Act 2009 
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  House of Commons Justice Committee “Sentencing Guidelines and Parliament: Building a Bridge” Sixth Report of 

Session 2008-09 (HC715),  5. 
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  A Ashworth “Sentencing Guidelines and the Sentencing Council” (2010) Criminal Law Review 389-401, 392 
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done, the Council must reconsider the guidelines.124 The NZ Law Commission 

concluded that Parliamentary involvement was essential for “democratic and 

governance reasons.”125 Similarly in relation to the United States federal guidelines, 

guidelines developed by the Commission are referred to Congress for final approval; 

Congress can modify or disapprove the guidelines.126 In Minnesota, the Commission 

places guidelines before the Minnesota legislature which have effect unless they are 

vetoed.127 The Sentencing Commission Working Group in England and Wales 

considered the issue of approval of guidelines by Parliament but concluded “it would be 

a fundamental departure from the accepted relationship between the judiciary and the 

legislature.”128 

As regards accountability to Parliament, in England and Wales, the Sentencing Council 

must submit an annual report to the Lord Chancellor who will lay the report before 

Parliament. 129 Similarly in Scotland, 130 New South Wales,131 and the bodies in the 

United States132 considered in this paper are required to report to their respective 

legislatures. 

 3.6.2 Relationships with the Courts 

The DOJ has proposed in Option 1 that the Council may act on referrals from the Court 

of Appeal. The DOJ consultation has also proposed in Option 2 that the Sentencing 

Advisory Panel would draft guidelines for the approval of the Court of Appeal.  

In England and Wales, the Court of Appeal may propose, when deciding an appeal 

concerning a particular offence, that the Sentencing Council adopts or revises 

sentencing guidelines relating to that offence. 133 In Scotland legislation provides that 

the Scottish Sentencing Council will also be able to prepare sentencing guidelines; 

however these guidelines must be approved by the High Court of Justiciary, otherwise 

they will have no effect.134 Some of the sentencing advisory  bodies in Australia may 

write to the Court of Appeal to state their views on the giving or reviewing of a 

guidelines judgment, for example in Victoria135 and Tasmania.136 

An issue to be considered is the duty of the court to the sentencing body when giving a 

guideline judgment. In England and Wales it was suggested that under new 
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arrangements of the unified body, the need for Criminal Appeal Court Division (CACD) 

guidance would be reduced as the new body would have capacity to develop 

guidelines more quickly than under the previous two body arrangement of the 

Sentencing Advisory Panel and Sentencing Guidelines Council.137 The importance of 

the need for a positive working relationship was highlighted which would be achieved 

by judicial membership and leadership of the body.138 In Victoria, the Court of Appeal is 

required to notify the Sentencing Advisory Council when giving or reviewing a guideline 

judgment.139 This was also proposed by the South African Law Commission in the 

drafting of the Draft Sentencing Framework Bill.140This is important given that the DOJ 

has proposed that the Court of Appeal would be able to continue giving guideline 

judgments.  

 3.7 Application of Sentencing Guidelines 

The DOJ has proposed that the courts in Northern Ireland will be under a duty to “have 

regard to” sentencing guidelines and, where the sentencing differs from the guideline, 

to state the reasons.  

In other jurisdictions, legislation sets out the duties of the court in applying sentencing 

guidelines; these have been described by the Sentencing Commission Working Group 

as “Departure Tests”.141  

In Scotland, the courts have the same duties to those proposed in Northern Ireland in 

that they must have regard to any sentencing guidelines applicable to the case and 

must state a reason when they depart from a guideline.142 

However in other jurisdictions there are more robust departure tests. In England and 

Wales, the court “must follow” sentencing guidelines unless it is satisfied that it would 

be contrary to the interests of justice to do so.143 The departure test under previous 

arrangements was the same as the duties of the court proposed in the Department of 

Justice consultation.144 The Sentencing Commission Working Group in looking at the 

New Zealand model which uses the “must follow” formula thought that there should be 

a strong presumption that the guidelines be applied. To this end they proposed the 

change in wording to ensure consistency, transparency and predictability.145 During the 

Committee stage of the Coroners and Justice Bill, one of the Committee members, 

Edward Garnier, noted the position of the Conservative party stating that “we do not 
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accept that the new sentencing council should have the power to require sentencers to 

follow its guidelines as opposed to taking them into account.”146 However the 

amendment suggested by Mr Garnier to change the wording of the clause from “must 

follow” to “have regard to” guidelines was defeated.147 It has been highlighted that the 

“must follow” requirement is arguably no stronger that the “have regard to” formula as it 

was applied fairly tightly by judges. Judges had to give reasoned decisions for 

departing from the guidelines and could not do so just because they disagree with the 

approach of the guideline.148  

In South Africa, the Law Reform Commission proposed in the Draft Sentencing 

Framework Bill 2000 that in order to ensure consistency, the courts may only depart 

from sentencing guidelines in the following circumstances:149 

(a) Upwards or downwards, in circumstances that increase or decrease  substantially 

the degree of harmfulness or risked harmfulness of the offence or culpability of the 

offender; or 

(b) Downwards where there are substantial and compelling circumstances, other than 

the degree of harmfulness or risked harmfulness of the offence or culpability of the 

offender, that justify such departure. 

Similarly the Minnesota Sentencing Guidelines Commission‟s guidelines manual 

provides that “the sentencing ranges provided in the sentencing guidelines grids are 

presumed to be appropriate for the crimes to which they apply.”150 The manual states 

that although the guidelines are advisory, the sentencing judge should only depart from 

the sentence set out in the guidelines where “substantial and compelling circumstances 

exist”.151 In relation to United States Federal guidelines, the sentencing guidelines 

manual provides that a court may depart from a guideline specified sentence only when 

it finds that there are certain aggravating or mitigating factors not taken into account by 

the United States Sentencing Commission (USSC) in developing the guideline.152 The 

manual also provides that a court may consider departing from a sentencing guideline 

in an atypical case, “one to which a particular guideline linguistically applies but where 

conduct differs from the norm.”153 The USSC states that one of the reasons for this 

departure policy is that “it is difficult to develop a single set of guidelines that 

                                                 
146
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encompasses the vast range of human conduct potentially relevant to a sentencing 

decision.”154 

 3.8 Costs  

The Department of Justice has noted in the consultation document that the annual 

running costs for Option 1 are estimated at £470,000 and that Option 2 will have no 

significant savings over Option 1.The document does not specify if there are any 

additional set up costs. The costs include members‟ fees and expenses, staff salaries, 

office expenditure, research and website. The document also highlighted that Option 3 

“would be delivered with limited extra cost to the criminal justice system.” 155  

In response to the Department of Justice‟s consultation on a sentencing guidelines 

mechanism, 9 respondents commented on the annual costs of the Sentencing Council, 

three respondents viewed this option as representing value for money, one respondent 

took the opposing view highlighting that the posts and associated salaries would 

concern the public. One respondent recommended that reductions should be sought on 

in administrative costs.156 

An impact assessment of the Sentencing Council in England and Wales has estimated 

that the average annual cost is £1,793,000.157 The annual running costs for the 

Scottish Sentencing Council are anticipated to be around £1.1 million.158 It was 

highlighted in the Finance Committee‟s report on the Financial Memorandum of the Bill 

that these costs included fees and expenses for  council members; cover for judicial 

absence as membership includes judicial members; support office costs including staff 

salaries; research, publications and website costs. It was also anticipated that there 

would be one-off set up costs amounting to £450,000.159 The Justice Committee in its 

Committee stage report noted the costs of establishing a sentencing council in 

Scotland and asked the Government “to consider further whether this cost is still a 

priority for the use of scarce Justice Department resources at a time of financial 

stringency.”160 A written question for the Justice Minister sought to ascertain when the 

provisions to establish the Sentencing Council would commence. In response, the 

Justice Minister Kenny MacAskill responded that further consideration was being given 
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to options for the establishment of the Sentencing Council in light of the current fiscal 

climate, stating “it is not the intention to commence the provisions prior to May 2011.”161  

In New Zealand, the proposed budget allocation for the Sentencing Council in 2008/09 

was $1.479m (approximately £713,000 GBP). 162  The Minnesota Sentencing 

Guidelines Commission has a budget allocation of $1,213,000 (approximately 

£750,819 GBP) for two years.163 The United States Sentencing Commission has a 

much larger annual budget at $16,225,000 (approximately £10,043,246 GBP).164 

 4 Alternatives to Sentencing Guidelines Bodies  

There are a number of countries that do not have sentencing guidelines bodies. In 

some of these there are codified penal codes or various pieces of criminal law which 

set out the purposes and principles of sentencing and sentencing, minimum and 

maximum sanctions for various offences.165 The following sections consider models in 

Germany, France, the Netherlands, the Republic of Ireland and Canada. 

 4.1 Germany, France and the Netherlands 

In Germany, criminal law is set out in federal and penal codes. The Penal Code sets 

out provisions with a broad range of sentences for particular offences. The Penal Code 

mostly contains maximum penalties however there are a number of provisions of the 

Code that provide for minimum penalties. Section 38 of the Code provides for a 

minimum fixed term imprisonment of one month and section 47 of the Code states that 

a term of imprisonment of less than six months shall only be imposed in extraordinary 

circumstances.166  In France, the Penal Code divides criminal offences into three 

categories according to their seriousness: felonies, misdemeanours and petty 

offences.167 The penalty for a felony offence is a minimum period of five years 

imprisonment with a maximum life term.168 Misdemeanours are punishable by a term of 

imprisonment ranging between two months and ten years or a fine not exceeding 1000 
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euros.169 In the case of petty offences, the penalties available are fines ranging from 38 

euros to 3000 euros in the case of persistent offenders.170  

In the Netherlands, the Penal Code enables judges to exercise discretion in sentencing 

as there are few limits contained within the Code on the type or severity of sanctions.171 

The Code sets out a statutory minimum sentence of imprisonment of one day which 

applies to all crimes irrespective of seriousness. The statutory maximum prison term is 

15 years which can be extended to 20 years in murder cases. Life sentences can be 

imposed for murder and in some manslaughter cases, although this is rare and can be 

replaced with a sentence of up to 20 years.172 It has been noted that there is wide 

inconsistency in sentencing practice however disparity has been reduced as 

Prosecutors in the Netherlands are required to propose a sentence in each case which 

is informed by sentencing directives issued by the Prosecution Service.173 

The following sections will focus on two common law systems, the Republic of Ireland 
and Canada. 

 4.2 Republic of Ireland 

The Republic of Ireland does not currently have sentencing guidelines or a sentencing 

guidelines body. The Irish Constitution provides for the independence of the judiciary 

and, therefore, there is significant judicial discretion in Irish Criminal Law with regards 

to sentencing matters.174 However there are some exceptions to judicial discretion 

sentencing such as a conviction for murder where the penalty is a mandatory life 

sentence.175  Furthermore there are some offences under Irish Criminal Law which 

have minimum sentences which must be handed down unless there are extenuating 

circumstances, for example in certain drug offences as set out in the Criminal Justice 

Act 1999.176 

The discussion paper highlights a pilot project developed by the judiciary, in particular a 

computerised system which provides information to judges on sentencing practices and 

other penalties imposed in criminal proceedings. This project known as the Irish 

Sentencing Information System (ISIS) has been piloted in Dublin, Cork, Limerick Circuit 

Criminal Courts, Dublin District Court and the Court of Criminal Appeal.  The project is 

overseen by a steering committee made up of judges and an expert in sentencing law. 
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Members are appointed by the Courts Service Board.177  In Dublin Circuit Criminal 

Court, two practising barristers have been retained as researchers to collect 

information on sentencing outcomes in cases, according to criteria approved by the 

steering committee.178  Sentencing information contained in the database includes 

offences that judges deal with on a daily basis including: robbery, burglary, motor 

offences and drug offences. Sentencing information has been included in less common 

offences such as possession of child pornography, threats to kill, possession of 

firearms, theft and fraud offences amongst others.179 Researchers for the pilot suggest 

that there can be complications in presenting sentencing information in certain cases, 

for example when dealing with cases where the accused is sentenced in several 

offences or where different accused are sentenced on the same offence. In order to 

deal with this, separate matters are dealt with separately on the database.180 

Literature suggests that sentencing information systems are of value and can be a 

“boon even to the most successful guideline systems”. 181 It is also suggested that they 

ensure judicial discretion, individualisation, transparency and principle decision 

making.182 However in responses to the Department of Justice and Equality‟s 

discussion paper on criminal sanctions, some consultees were concerned, that while 

the Irish Sentencing Information System was useful, there were limitations, for example 

the re-enforcement of questionable sentencing practices if used on a long term basis. 

The future of this pilot project is uncertain as it has been proposed that the project will 

be assessed and it has been suggested that the development of the website has 

resource implications which will have to be considered in the current financial 

context.183 

However the issue of sentencing guidelines has been the subject of recent policy 

discussions.  The Department of Justice Equality and Law Reform in a recent 

discussion paper on criminal sanctions has noted that current arrangements can result 

in criticisms of inconsistency.184 The discussion paper notes previous work undertaken 

by the Law Reform Commission which recommended the introduction of non statutory 

guidelines.185 The Department consulted on whether sentencing guidelines would have 

value and it has been reported that submissions favoured the introduction of 

sentencing guidelines as a means of addressing perceived inconsistency in sentencing 
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practices.186 However there were a number of suggestions for sentencing guidelines 

including a system of matrices like the sentencing guidelines model in the United 

States or a National Sentencing Body such as the model in England and Wales.187  It 

was suggested in the consultation responses that a sentencing council would avoid this 

issue. 188 It remains to be seen whether a sentencing guidelines mechanism or body 

will be established in the Republic of Ireland as the Justice Minister Alan Shatter T.D 

announced that the White Paper on Crime would lead to the development of a 

comprehensive framework for future crime policy in the form a national anti-crime 

strategy.189 

 4.3 Canada 

Canada does not have sentencing guidelines or a sentencing guidelines body; however 

the Canadian Criminal Code makes provision for principles and purposes of sentencing 

and establishes mandatory minimum sentences of imprisonment.190 Judges do not 

have discretion to reduce sentencing in cases where the offence carries a mandatory 

minimum sentence.191  

 4.3.1 Purposes and Principles of Sentencing 

In 1995, an amendment to the Criminal Code regarding sentencing was enacted.192 

Section 718.1 of the Canadian Criminal Code states: 

“The fundamental purposes of sentencing is to contribute, along with crime 

prevention initiatives, to respect for the law and the maintenance of a just and 

peaceful society by imposing just sanctions which must have one or more of the 

following objectives:  

• To denounce unlawful conduct; 

• To deter the offender and other persons from committing offences; 

• To separate offenders from society where necessary; 

• To assist rehabilitating offenders; 

• To provide reparations for harm done to victims or to the community; and 
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• To promote a sense of responsibility in offenders, and acknowledgement of the 

harm done to victims and the community.” 

Section 718.1 also states that the sentence must be proportionate to the offence and 

reflect the degree of responsibility of the offender. Section 718.2 also states that when 

a court imposes a sentence it shall take aggravating or mitigating factors into account 

including offences motivated by prejudice or hate, evidence of spousal abuse or 

offence against a child, abuse of position of authority, that the offence was committed 

for the benefit, at the direction of, or in association with a criminal organisation or if the 

offence was a terrorism offence. Section 718.2 also provides for consistency in 

sentencing in that a sentence should be similar to sentences imposed on similar 

offenders for similar offences in similar circumstances. 

 4.3.2 Mandatory Minimum Sentences  

There are a number of mandatory minimum sentences set out in the Canadian Criminal 

Code. There are four types of mandatory minimum sentences in Canada which can be 

broken down into four categories:193 

• Mandatory Life sentences for high treason, first degree and second degree 

murder; 

• Mandatory Minimum sentences  in offences involving firearms, trafficking and 

possession of weapons and living off the proceeds of child prostitution; 

• Repeat Offenders; 

• Hybrid offences which can proceed by way of summary or indictment. For 

summary offences, penalties are lower than on indictment therefore there are no 

mandatory minimum sentences. 

The mandatory minimum penalties for these offences are set out in more detail in 

Annex C of this paper. 

It has been suggested that although Canada has no „formal‟ system of sentencing 

guidelines, the Youth Criminal Justice Act (2002) takes a step in introducing 

sentencing guidelines into law.194 Section 38(1) of this legislation sets out the 

purposes of principles of sentencing  

“The purpose of sentencing under section 42 (youth sentences) is to hold a young 
person accountable for an offence through the imposition of just sanctions that have 
meaningful consequences for the young person and that promote his or her 
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rehabilitation and reintegration into society, thereby contributing to the long-term 
protection of the public.”195 

 

Section 38 (2) establishes a number of sentencing principles including that the 

sentence must not result in a punishment that is greater than the punishment that 

would be appropriate for an adult who has been convicted of the same offence 

committed in similar circumstances.196 Section 42 sets out a range of sentences that 

can be imposed on juveniles. For example in a case involving first degree murder the 

maximum sentence that can be imposed is ten years with a maximum of six years in 

custody and placement in the community under condition supervision.197  

The relevance of the Canadian approach, however, to Northern Ireland may be 

limited as Canada, unlike Northern Ireland, has a codified system of criminal law. 

 5 Conclusion 

The need to promote consistency and public confidence in the criminal justice system 

has led to the development of sentencing guidelines mechanisms in the United 

Kingdom, Australia, Canada and the United States. Mechanisms have also been 

considered but not implemented in New Zealand and South Africa. A number of issues 

have arisen in the examination of these models: 

 There are broadly similar objectives that bodies in England and Wales, Scotland and 

as proposed in Northern Ireland have to pursue when considering sentencing 

guidelines, including promoting consistency and improving public confidence.  

 The primary function of the sentencing bodies is to produce or advise on sentencing 

guidelines. Some bodies have other functions including matters relating to parole 

(New Zealand) and functions relating to development of legislation in relation to 

sentencing and crime policy (United States) or assessing impact of government‟s 

policy or legislative proposals on resources (England and Wales).  

 This research has identified two main types of guidelines: narrative guidelines such 

as the system in England and Wales and numerical guidelines as utilized in the 

United States models. The Sentencing Commission Working Group in England and 

Wales concluded that the numerical model adopted in Minnesota was far too 

restrictive of judicial discretion.  The research also identified that guidelines in 
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England and Wales have been adopted incrementally, whereas in New Zealand it 

was proposed that there would be a set of comprehensive inaugural guidelines. 

 Membership ranges from 8-14 members across the models. Some models have a 

greater percentage of judicial membership such as England and Wales, or a balance 

of non judicial membership such as the Scottish model. Other models provide for no 

judicial membership such as some of the models in Australia. 

  Non judicial members tend to include representatives with experience of the criminal 

justice system, legal professionals and victims groups. Some models include 

members with experience of working with particular groups such as indigenous or 

ethnic minority groups such as New Zealand and Australia. 

 In some models the members can at sit for one term only, but in others terms are 

renewable for another term such as New Zealand and South Africa. 

 Most of the sentencing bodies considered have a secretariat to support their work. 

The support functions include: legal expertise, research and analysis, community 

engagement and public education and administration. 

 This paper has identified that sentencing guidelines bodies have relationships with 

other institutions including legislatures and courts. In some models, bodies simply 

propose guidelines and it is for the legislatures or courts to approve or veto the 

guidelines. In other cases it is for the guidelines bodies to approve the guidelines after 

consultation with the legislatures or the courts. 

 In some of the models, courts must have regard to sentencing guidelines and state 

reasons for departure in court. Other models have what appear to be stronger duties, 

for example in England and Wales, the courts must follow sentencing guidelines 

unless satisfied it is contrary to the interests of justice to do so. In Minnesota and as 

proposed in South Africa there must be substantial and compelling circumstances for 

departure. In the US federal guidelines, system judges can depart from guidelines if 

there are certain aggravating or mitigating factors not taken into account by the body 

in developing the guideline which would result in a different sentence or if the 

sentencing guideline linguistically applies by the conduct differs from the norm. 

 Some jurisdictions do not have formal guidelines or guidelines bodies. In the Republic 

of Ireland judges largely have judicial discretion in sentencing matters, except in 

some cases where there are mandatory and minimum penalties. The Judiciary has 

also set up a pilot project which is an information exchange for judges on sentencing 

practice. Canada also does not have sentencing guidelines or a guidelines body but 

the Criminal Code establishes mandatory minimum sentences in a range of offences. 

Other European jurisdictions such as Germany, France and the Netherlands also 

provide sentencing ranges in penal codes, although judicial discretion in the 

Netherlands is very wide.  
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Annex A- Northern Ireland Court Service Structure
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 Information obtained from Northern Ireland Court Service website http://www.courtsni.gov.uk/en-

GB/AboutUs/OrganisationalStructure/  
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Annex B- Example of Sentencing Guidelines Grid- Minnesota, 

United States
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 Sentencing Grid obtained from Minnesota Sentencing Guidelines and Commentary, revised 2010, available at 

http://www.msgc.state.mn.us/guidelines/guide10.pdf  
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Annex C-Mandatory Minimum Sentences Canada
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