This Memorandum refers to the Justice (Sexual Offences and Trafficking Victims) Bill as introduced
in the Northern Ireland Assembly on 5 July 2021, (Bill 29/17-22)

JUSTICE (SEXUAL OFFENCES AND TRAFFICKING
VICTIMS) BILL

EXPLANATORY AND FINANCIAL MEMORANDUM

INTRODUCTION

1. This Explanatory and Financial memorandum has been prepared by the Department of
Justice in order to assist the reader of the Bill and to help inform debate on it. It does
not form part of the Bill and has not been endorsed by the Assembly.

2. The Memorandum needs to be read in conjunction with the Bill. Itis not, nor is it meant
to be, a comprehensive description of the Bill. So where a clause or part of a clause or
Schedule does not seem to require an explanation or comment, none is given.

BACKGROUND AND POLICY OBJECTIVES

3. The Bill gives effect to the Justice Minister’s desire to improve the operation and
effectiveness of the justice system. At its core are two key aims, which are:

a)  to enhance public safety by implementing certain elements of the Report of the
Gillen review of serious sexual offence cases and from a review of the law on child
sexual exploitation and sexual offences against children; and

b)  to improve services for victims of trafficking and exploitation.

CONSULTATION

4. All of the major components proposed for inclusion in the Bill have been the subject of
public consultation exercises while a number of the more technical and procedural
improvements were the subject of targeted or specialist consultation.

5. For each consultation exercise, the Justice Committee received presentations on
summaries of responses and ways forward. The various consultation and response
documents are available to view at the hyperlinks listed individually below.

Part 1: Sexual offences

Chapter 1: Criminal Conduct

6. The legislative provisions proposed for this area were consulted upon as part of the
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public consultation on the ‘Review of the Law on Child Sexual Exploitation’. This
consultation exercise ran for a period of 8 weeks from 19 February 2019 until 16 April
2019.

The consultation document is available to view at
https://consultations.nidirect.gov.uk/doj-corporate-secretariat/review-of-the-law-on-
child-sexual-exploitation/ and the report of summary of responses is available at
https://www.justice-ni.gov.uk/publications/child-exploitation-summary-responses

Chapter 2: Anonymity and Privacy

8.

10.

11.

The legislative provision proposed in this area emanates from an independent review
of arrangements around the delivery of justice in serious sexual offences, commissioned
by the Criminal Justice Board Northern Ireland in April 2018. This extensive review
was carried out by Sir John Gillen and involved significant stakeholder consultation
across a wide range of issues.

Sir John’s report into the Law and Procedures in Serious Sexual Offences in Northern
Ireland was published on 9 May 2019.

The report is available to view at: https://www.justice-
ni.gov.uk/sites/default/files/publications/justice/gillen-report-may-2019.pdf

Given the substantial consultation undertaken by Sir John in this area, no further public
consultation by the Department was considered necessary. However, a targeted policy
consultation was subsequently carried out with key criminal justice partners on specific
recommendations of the Review report, to help inform the development of legislative
proposals.

Part 2: Trafficking and Exploitation

12.

13.

A consultation on amendments to human trafficking and exploitation legislation ran for
8 weeks from 6 July 2020 to 1 September 2020.

The consultation document and summary of responses document are available to view
at: https://www.justice-ni.gov.uk/consultations/consultation-amendments-human-
trafficking-and-exploitation-legislation.

Aspects where consultation was not considered necessary

14.

A small number of provisions were not consulted upon prior to inclusion in the Bill.
This was because they had either been subject to full consultation or targeted
consultation with key stakeholders previously — in anticipation of provisions being
developed for inclusion in a suitable primary legislation vehicle — or because the
provisions closed a lacuna in law for which no other legislative solution existed.
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The individual circumstances for each of these aspects of the Bill are as set out below.

Part 3: Prevention Orders

16.

17.

The proposed provision in this area comprises minor legislative amendment to address
specific issues identified by operational partners in the use of both the Sexual Offences
Prevention Order (SOPO) and the Violent Offences Prevention Order (VOPO).

The proposed amendments seek to improve the effectiveness of the respective orders
and do not constitute a significant change in the core policy developed. The SOPO and
VOPO were fully consulted upon at the time of their original policy development and
no further consultation, in terms of this proposed provision, was therefore required.

OPTIONS CONSIDERED

Part 1: Sexual offences

Chapter 1: Criminal Conduct

18.

19.

20.

21.

22.

23.

The consultation on the ‘Review of the Law on Child Sexual Exploitation’ set out the
conclusions of a review carried out by the Department to assess the adequacy and
effectiveness of the current law and the extent to which current offences were
appropriate in this area.

The review originated from a number of previous initiatives, such as the ‘Report of the
Independent Inquiry on Child Sexual Exploitation in Northern Ireland’ (the “Marshall
Report” —2014) and the Justice Committee report on ‘Justice in the 21% Century’ 2015.

Additionally, the review considered legislative changes made in neighbouring
jurisdictions, as well as other issues which had been subject to media attention and
lobbying from stakeholders at that time. The review also engaged key criminal justice
partners to ensure their views were taken into consideration.

Whilst the review concluded that the law relating to Child Sexual Exploitation (CSE)
and sexual offences was generally robust and up-to-date, and that there were no
significant gaps where the law could be considered inadequate or inappropriate, it
identified some areas where the law could be strengthened.

The consultation, therefore, set out the analysis of conclusions drawn by the review
across the range of related issues, as well as proposals for legislative change where this
was considered necessary and appropriate.

The consultation posed a number of specific questions in a bid to aid discussion, with

the ultimate aim of better informing policy. The consultation attracted at total of 58
responses from across the statutory and voluntary sector.
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No specific policy options were made within the consultation document, but options
were considered on completion of the consultation exercise, following an analysis of
responses received.

The options available post-consultation were:

(1) Do nothing — this was not considered a viable option, as it would not fully safeguard
the interests of those young victims affected by CSE, whom we seek to protect;

(2) Implement measures as originally proposed within the consultation — whilst there was
broad agreement of original proposals, there were areas identified where further
adjustment could be made. The Department considered that relevant change should
be made where this was justified and necessary;

(3) Make some adjustment to the proposals originally consulted upon - this was
particularly relevant to the proposed masquerading offence where the original
proposal of the Department was not to legislate on the basis that the law was sufficient
in this area. However, a significant number of consultees disagreed with the
Department’s conclusion, including a key operational partner, who identified a
potential loophole in terms of perpetrator activity.

An additional area for consideration involved the inclusion of proposals for down-
blousing, alongside the proposed up-skirting provision. It was considered that
including this additional element, which along with up-skirting extends the current
voyeurism offence, would provide added protection in this area.

Specific legislative proposals arising from the review and its wider consultative
exercise for inclusion in this Bill therefore include: removal of legislative references to
‘child prostitution’ and ‘child pornography’ in the Sexual Offences (Northern Ireland)
Order 2008; inclusion of ‘live streamed’ images within the scope of child sexual
offences contained within the 2008 Order that currently relate to the recording of
images; and the creation of the new offences of up-skirting and down-blousing and
masquerading as a child.

Chapter 2: Anonymity and Privacy

28.

29.

The Criminal Justice Board Northern Ireland accepted the recommendations in the
Gillen Report to further protect the anonymity of the victims of sexual offences from
the risk of jigsaw identification and from the indignity and humiliation of having to
discuss intimate details in open court. The recommendation to protect the anonymity
of the suspect in sexual offence cases up to the point of charge was also accepted. A
Ministerial commitment was made that these would be implemented by legislative
change.

The Review also recommended that the anonymity of the victim of a sexual offence
was made permanent after death. However, as legislative proposals were developed,
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concerns were expressed by legal advisors that indefinite reporting restrictions might
contravene Article 10 ECHR (Freedom of Expression). The options were:

(1) Legislate in accordance with the Gillen recommendation;
(2) Not implement the recommendation;
(3) Limit the period of extended anonymity.

Legislating in accordance with the Gillen recommendation was not an option as the
potential for ECHR breach would have jeopardised the passage of the provision through
the Assembly.

Not proceeding with the recommendation was also not an option given the Ministerial
commitment to implement this recommendation, which sought to offer additional
safeguards covering a victim’s identity.

To minimise the potential for ECHR breach, the provision was amended to provide that
the restriction on the publication of anything that would identify a victim of a sexual
offence would end 25 years after their death. Within the 25 year period, an interested
party can apply to the courts to have the reporting restrictions extended for a further
period.

A similar limit has been applied to the provisions providing for the anonymity of a
suspect in a sexual offence case who has not been subsequently charged.

Part 2: Trafficking and Exploitation

34.

35.

In proposing to remove the requirement for an annual strategy, options ranging from a
requirement to produce a strategy once in every three years up to once in every five
years, were considered.

The majority of consultees supported the move to a three year strategy and it was
decided that this represented a sufficient balance between providing an appropriate and
proportionate level of assurance that partners can respond quickly to a changing
environment while also enabling a partnership approach to agreeing a longer term
vision for the protection and support of victims and the prosecution of traffickers.

OVERVIEW

Part 1: Sexual offences

Chapter 1: Criminal Conduct

36.

New offences are created that capture the highly intrusive behaviours known as “up-
skirting” and “down-blousing”. The up-skirting offence will occur where a person
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38.

39.

40.

41.

42.

43.

in the Northern Ireland Assembly on 5 July 2021, (Bill 29/17-22)

operates observational equipment, or takes a picture, beneath a person’s clothing in
order to observe, or record an image, of the person’s genitals, buttocks or underwear
without the person’s consent. The down-blousing offence will occur where a person
operates observational equipment, or takes a picture, beneath or above a person’s
clothing in order to observe, or record an image, of the person’s breasts or underwear
without the person’s consent. Up-skirting is an offence within the rest of the United
Kingdom, but the proposed offence within this Bill for down-blousing is unique to this
jurisdiction.

Provisions are also brought forward to strengthen the law on sexual offending to better
protect children from child sexual exploitation by implementing specific proposals
made during consultation on the ‘Review of the Law on Child Sexual Exploitation’

Under these new provisions, four new offences are created, all of which seek to deal
with an adult masquerading as a child and making a communication with a view to
sexually grooming a child under 16. The four offences, collectively, seek to cover all
possible angles of approach — communicating with an individual, communicating with
a group, communicating with a view to grooming a particular child and communicating
with a view to grooming any child under 16.

This builds upon existing child grooming and sexual communication with a child
offences contained within the 2008 Order (Articles 21, 22 and 22A). The proposals in
this area aim to address behaviour at an earlier stage, where offenders pretend to be
children as a precursor to grooming or carrying out other offences and where this
behaviour would constitute an indicator that they present a risk to children.

The offending behaviour is not limited to online activity. The act of pretending to be a
child does not fall within any of the existing offences contained within the 2008 Order
and therefore this provision seeks to bridge that gap. The proposed offence will be
unique to this jurisdiction.

Provisions also amend the 2008 Order to remove and replace existing references to
‘child prostitution’ and ‘child pornography’.

The Department considers that this terminology is outdated and that its use tends to
minimise the abuse suffered by children through such forms of exploitation. The terms
may be taken as implying that children are somehow responsible or willing participants
in their own abuse, which has the effect of stigmatising and ‘blaming’ victims for what
has happened to them.

It is hoped that amending the legislative references will go some way to helping raise
awareness of the status of children as victims of exploitation rather than as willing
participants or being complicit in the abuse perpetrated by others. This change reflects
particular recommendation made in the Marshall Report, as well as changes made in
England and Wales.
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Finally, the 2008 Order is also amended to widen the scope of the definition of ‘images’
relevant to specific offences within the 2008 Order to include ‘live streaming’. As it
currently stands, the legislation around indecent images of a child only relates to
‘recorded’ images. Specifying the use of live streaming in statute is designed to ensure
that the law in this regard is in keeping with updates in modern technology

Chapter 2: Anonymity and Privacy

45.

The provisions will implement four of the Gillen recommendations. These are:

(1) To extend the current lifelong anonymity of the victim of a sexual offence to
provide for their anonymity for 25 years after death. The provisions allow for
applications to be made to the court to discharge or modify reporting restrictions,
including to reduce or increase the period of 25 years;

(2) To provide for the anonymity of the suspect in a sexual offence case up to the point
of charge. Where a suspect is not subsequently charged, then the anonymity will
be protected during their lifetime and for 25 years after their death. The provision
allows for applications to be made to the court to dis-apply or modify reporting
restrictions, including to reduce or increase the period of 25 years;

(3) To increase the penalty for breach of anonymity. Currently a penalty of up to a
level 5 fine on summary conviction is available for breach of anonymity. The
provisions increase the penalty to a maximum of six months imprisonment, or a
fine, or both; and

(4) To exclude the public from hearings of serious sexual offence cases. Only the
complainant, the accused, persons directly involved in the proceedings, a witness
while giving evidence, any person required to assist a witness, jury members and
bona fide members of the press will be allowed to remain in the court during the
hearing of a serious sexual offence. The court also has discretion to permit any
other person to remain in the court where it considers it is in the interests of justice
to do so.

Part 2: Trafficking and Exploitation

46.

The Bill amends the Human Trafficking and Exploitation (Criminal Justice and Support
for Victims) Act (Northern Ireland) 2015 to:

(1) Change from annual to three-yearly reporting in relation to the Modern Slavery
Strategy; and

(2) Extend statutory assistance and support to adult potential victims of slavery,
servitude or forced or compulsory labour where there is no element of trafficking
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Part 3: Prevention Orders

47.  The proposed legislative provision seeks to strengthen the effectiveness of the Sexual
Offences Prevention Order (SOPO) and the Violent Offences Prevention Order
(VOPO) in certain areas identified by key operational partners.

48.  The provisions applicable to both are relatively minor in nature and comprise
adjustments to existing legislation. This is Schedule 5 to the Sexual Offences Act 2003
(“the 2003 Act”) for SOPO and section 57 of the Justice Act (Northern Ireland) 2015
(“the 2015 Act”) for VOPO.

49.  The amendment to the 2003 Act brings the offence under Article 68 of the Children
(Northern Ireland) Order 1995 (abduction of children in care, etc.) into the scope of
existing SOPO provision, by including the offence in the list of specified offences. This
would mean that a SOPO could be applied for in respect of persons who present a risk
of serious sexual harm where they have committed the offence now being specified.

50.  The amendment to the 2015 Act removes, in connection with a VOPO application, the
statutory six month time limit (under Article 78(1) of the Magistrates” Courts (Northern
Ireland) Order 1981) within which a civil complaint must normally be made to the court.
The amendment will ensure that behaviour of an offender evidenced more than six
months previous to the time when an application is being made for a VOPO could be
considered by the court.

COMMENTARY ON CLAUSES
Part 1: Sexual offences
Chapter 1: Criminal Conduct

Clause 1: Voyeurism: additional offences

This clause amends the Sexual Offences (Northern Ireland) Order 2008 to add new Articles
71A and 71B — Voyeurism: additional offences (genitals and buttocks) and Voyeurism
additional offences (breasts). It also introduces new Schedule 1 which lists the required
consequential amendments in this area.

New Article 71A deals with “up-skirting” and includes two offences of ‘operating equipment’
and ‘recording images’.

Under Article 71A (1) a person (A) commits an offence if they: operate equipment (e.g. phone
camera) beneath another person’s (B’s) clothing with the intention of enabling them or another
(C) to observe B’s genitals or buttocks, whether exposed or covered with underwear, or the
underwear covering the genitals or buttocks, where they wouldn’t ordinarily be visible; they
do so for the purpose of sexual gratification (for A’s or C’s) or to humiliate, alarm or distress
B; and without the consent of B and where they reasonably know that B had not consented
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Under 71A (2) a person (A) commits an offence if they: record an image beneath another
person’s (B’s) clothing; the image is of B’s genitals or buttocks, whether exposed or covered
with underwear, or the underwear covering the genitals or buttocks, where they wouldn’t
ordinarily be visible; with the intention of A or another (C) looking at the image for the purpose
of sexual gratification (for A’s or C’s) or to humiliate, alarm or distress B; and without the
consent of B and where they reasonably know that B had not consented.

The penalties proposed for offences committed under Article 71A are: for summary conviction,
imprisonment for a term not exceeding six months or a fine not exceeding the statutory
maximum or both; and on indictment, imprisonment for a term not exceeding two years.

New Article 71B deals with “down-blousing” and includes two offences of ‘operating
equipment’ and ‘recording images’.

Under Article 71B (1) a person (A) commits an offence if they: operate equipment (e.g. phone
camera) beneath or above another person’s (B’s) clothing with the intention of enabling them
or another (C) to observe B’s breasts whether exposed or covered with underwear, or the
underwear covering the breasts, where they wouldn’t ordinarily be visible; they do so for the
purpose of sexual gratification (for A’s or C’s) or to humiliate, alarm or distress B; and without
the consent of B and where they reasonably know B had not consented.

Under 71B (2) a person (A) commits an offence if they: record an image beneath or above
another person’s (B’s) clothing; the image is of B’s breasts, whether exposed or covered with
underwear, or the underwear covering the breasts, where they wouldn’t ordinarily be visible;
with the intention of A or another (C) looking at the image for the purpose of sexual
gratification (for A’s or C’s) or to humiliate, alarm or distress B; and without the consent of B
and where they reasonably know that B had not consented.

The penalties proposed for offences committed under Article 71B are: for summary
conviction, imprisonment for a term not exceeding six months or a fine not exceeding the
statutory maximum or both; and on indictment, imprisonment for a term not exceeding two
years.

Clause 2: Sexual grooming: pretending to be a child

This clause amends the Sexual Offences (Northern Ireland) Order 2008 to include new Articles
22B to 22G. This provision is not limited to online communication.

Under new Article 22B (communicating with a person with a view to grooming a particular
child) a person (A) commits an offence if they: are aged 18 or over; communicate with another
person (B); and intentionally present to B, to a group including B, or to the public at large, as
being under 18.

A’s intention in communicating with B must be to establish or participate in a communication
exchange with a ‘particular person’ (C) who they have in mind with a view to committing a
relevant offence against C. An example may be that A knows C and is acutely aware that they
are under 16. Equally, A may not be personally acquainted with C, or know they are under 16.
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Regardless of the scenario, A must reasonably believe that the person is 16 or over to have
committed an offence.

B (the person with whom A first communicates) does not have to be a child (under 16), but the
particular person with whom A seeks to engage (C) must be a child and A must reasonably
believe that C is a child.

‘Relevant offence’ is defined at Article 22F.

Under new Article 22C (communicating with a group with a view to grooming a particular
child) a person (A) commits an offence if they are aged 18 or over and A communicates with
a group of persons with a view to establishing, or participating in, an exchange of
communication with a particular person whom A has in mind (B), with a view to subsequently
committing a relevant offence against B.

At the time of the communication, A must intentionally present to the group or to the public at
large as being under 18 and B must be a child (under 16) and A must reasonably believe B is a
child.

The key difference with this provision and that provided for under Article 22B is the
perpetrator’s approach. Under Article 22B, the perpetrator is communicating with a particular
individual (who may or may not be a child) to reach a child they have in mind (who may or
may not be the same person as the individual communicated with). This may or may not be
within the context of a group setting.

However, with Article 22C, the perpetrator is communicating with a group specifically to find
achild they have in mind. It is considered that the inclusion of this additional provision ensures
a more robust protection should a perpetrator approach a particular child they have in mind,
but where they seek to do so by means of communicating with a group.

Under new Article 22D (communicating with a person with a view to grooming any child), a
person (A) commits an offence if they are 18 or over and A communicates with another person
(B) who may or may not be a child (under 16).

At the time of the communication, A must intentionally present to B (who does not have to be
under 16), or to a group of persons that includes B, or to the public at large, that they are under
18.

A’s intention in communicating with B must be to establish, or participate in, an exchange of
communication with any child with a view to subsequently committing a relevant offence
against them. In this case, A does not have a particular child in mind at the time of the
communication.

This particular provision differs from Articles 22B and 22C in that the perpetrator does not
have a particular child in mind, rather, they are communicating with someone for the purposes
of conducting a fishing exercise in the hope of finding any child with whom they can
communicate.
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Under new Article 22E (communicating with a group with a view to grooming any child), a
person (A) commits an offence if they are 18 or over and A communicates with a group of
persons. At the time of the communication, A must intentionally present to the group, or to the
public at large, as being under 18.

A’s intention in communicating with the group must be to establish or participate in an
exchange of communication with any child with a view to subsequently committing a relevant
offence against them. In this case, A does not have to have a particular child in mind at the
time of the communication.

As with Article 22D, this provision differs from Articles 22B and 22C in that the perpetrator
does not have to have a particular child in mind. This provision differs from Article 22D in
that the perpetrator is communicating with a group rather than an individual, but again with the
hope of finding any child with whom they can communicate. They are communicating with a
group and not an individual person.

New Article 22F (communication with a view to grooming: interpretation) provides a
‘reasonable person’ test in respect of whether A has presented themselves as being under 18.
It provides that for the purposes of Articles 22B to 22E, a person (A) presents to a person (or
persons) as being under 18 if a reasonable person would consider that, in all the circumstances,
A presents to that person as being under 18.

Relevant offence is defined at Article 22F as an offence under the 2008 Order, a human
trafficking offence under the Human Trafficking and Exploitation (Criminal Justice and
Support for Victims) Act (Northern Ireland) 2015 in so far as it relates to sexual exploitation
or anything done outside Northern Ireland which is not such an offence, but would be if done
in Northern Ireland.

New Article 22G (communication with a view to grooming: sentencing) sets out the penalties
for an offence committed under Articles 22B to 22E whereby those convicted summarily would
be liable to imprisonment for a term not exceeding six months or a fine not exceeding the
statutory maximum or both; and on indictment, they would be liable to imprisonment of a term
not exceeding two years.

Clause 3: Miscellaneous amendments as to sexual offences
Clause 3 introduces Schedule 2 to the Bill which:

(1) makes certain amendments to references in the Sexual Offences (Northern Ireland)
Order 2008 to certain forms of child abuse;

(2) extends offences that relate to the recording of indecent images so that they apply also
to streaming or other transmission of such images;

(3) makes minor amendments regarding the offences of engaging in sexual communication
with a child; and
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(4) makes a clarifying minor amendment relating to the offence of paying of sexual services
of a person.

Chapter 2: Anonymity and privacy
Anonymity of victims
Clause 4: Extended anonymity of victims

This clause amends section 1 of the Sexual Offences (Amendment) Act 1992 (the 1992 Act) to
extend the existing lifelong anonymity of the alleged victim of a sexual offence, or the
complainant in a sexual offence case, for a period of 25 years after the death of the alleged
victim or complainant.

Lifelong anonymity is provided under the 1992 Act by prohibiting the publication, during the
victim’s or complainant’s lifetime, of anything that would help to identify them. This clause
extends the reporting restrictions for a period of 25 years after their death. The sexual offences
to which the provisions apply are those listed in section 2 of the 1992 Act.

Clause 5: Disapplication of anonymity of victim after death

This clause amends the 1992 Act by inserting new sections 3A (Disapplication of section 1
after victim’s death) and 3B (Rules of Court). Section 3A(2) provides for interested parties to
make application to the court for an order dis-applying or modifying the reporting restrictions
under amended section 1 of the 1992 Act as they apply to the prohibition of reporting anything
that would lead to the identification of a victim for 25 years after their death.

Section 3A(4) clarifies that any order of the court to modify the reporting restrictions can
reduce or increase the 25 year period.

Under section 3A(4) an ‘interested party’ means a family member or a personal representative
of the deceased victim, or a person interested in publishing matters relating to the deceased
victim. Sections 3A(8) and 3A(9) further define ‘family member’.

Section 3A(5) places a duty on the court to make an order where an application has been made
and where it is in the interests of justice or the public interest to do so. Under section 3A(6),
any order made can be subsequently varied or revoked by the court on an application by an
interested party, where the court is satisfied that the same tests are met.

New section 3B makes express provision for the making of Court Rules relating to the process
of making applications to the court to dis-apply or modify reporting restrictions and the
consideration of these applications by the court.
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Clause 6: Increase in penalty for breach of anonymity

This clause amends section 5 of the 1992 Act to provide that a person guilty of breach of
anonymity will be liable, on summary conviction, to a term of imprisonment of up to six
months, or a fine not exceeding level 5 on the standard scale, or both.

Clause 7: Special rules for providers of information society services

This clause inserts a Schedule into the 1992 Act which sets out protections for certain online
service providers from legal responsibility for illegal publication where the online service
providers are a mere conduit for the relevant information, caching the information or hosting
the information.

Anonymity of suspects

Clause 8: Restriction on reports as to suspects of sexual offences

Subsections (1) and (2) of this clause provide anonymity to a person against whom an allegation
of having committed a sexual offence has been made to the police or a person who is being
investigated by the police in connection with a sexual offence — ‘the suspect’. Nothing can be
published that would lead to the identification of the suspect.

Subsection (5) details matters to which the reporting restrictions particularly apply. Subsection
(3) provides that the reporting restrictions apply only up to the point of charge and sets out
what constitutes a charge. Subsection (4) provides that where no charge is made, the reporting
restrictions apply for the life of the suspect and for 25 years after the suspect’s death.
Subsection (6) provides that the reporting restrictions will apply to a suspect regardless of
whether the allegation is made, or there is a police investigation, before or after commencement
of clause 8.

Clause 9: Meaning of sexual offence in clause 8

Subsection (1) lists the offences which fall within the meaning of ‘sexual offence’ for the
purposes of clause 8. Subsections (2) and (3) provide that the Department can amend the
meaning of ‘sexual offence’ by regulations which must be laid in draft before, and approved
by a resolution of, the Assembly.

Clause 10: Power to dis-apply reporting restriction

This clause provides that a ‘relevant person’ can apply to a magistrates’ court to dis-apply or
modify the reporting restrictions provided by clause 8. During the suspect’s lifetime, ‘relevant
person’ means the suspect or the Chief Constable. After the suspect’s death, ‘relevant person’
means a family member or a personal representative of the suspect, or a person interested in
publishing matters relating to the suspect. Subsection (3) clarifies that any order of the court
to modify the reporting restrictions can reduce or increase the 25 year period of anonymity
provided in clause 8(4) but cannot override the loss of anonymity upon charge.
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Subsections (8) and (9) define what is meant by ‘a family member’. Where an application has
been made, subsection (5) places a duty on the court to make an order where it is in the interests
of justice or the public interest to do so. An initial order can dis-apply or modify the reporting
restrictions. A further order can vary or revoke the reporting restrictions.

Clause 11: Magistrates’ courts rules

This clause makes express provision for the making of magistrates’ courts rules relating to the
making of applications to the Court to dis-apply or modify reporting restrictions and the
consideration of these applications by the Court.

Clause 12: Offence relating to reporting

Subsection (1) of this clause details those who are held accountable where information
identifying a suspect is included in a newspaper or periodical, in a relevant programme or in
any other publication. Subsections (2), (3) and (4) relate to the defences available to a person
charged with the offence.

Subsection (5) provides that a person guilty of an offence is liable on summary conviction to a
maximum of six months imprisonment, or to a fine not exceeding a level 5 fine on the standard
scale, or to both. Proceedings for an offence can only be brought with the consent of the
Director of Public Prosecutions.

Clause 13: Interpretation of clauses 8 to 12

This clause provides interpretation of the terms ‘picture’, ‘publication’, relevant programme,
‘statutory provision’ and ‘suspect’ for the purposes of clauses 8 to 12.

Clause 14: Consequential amendment

This clause makes a consequential amendment to section 44(4)(a) of the Youth Justice and
Criminal Evidence Act 1999 (restrictions on reporting alleged offences involving persons
under 18). Section 44(4)(a) prohibits the publication of matters that could identify a person as
involved in an offence while that person is under the age of 18.

The amendment excludes from section 44(4)(a), a suspect to whom new clause 8(2) applies to
ensure that the two legislative regimes do not overlap

Exclusion from proceedings

Clause 15: Serious sexual offences: exclusion of public from court

This clause amends the Criminal Evidence (Northern Ireland) Order 1999 by inserting new
Avrticles 27A to 27D to provide for the exclusion of the public from hearings of serious sexual
offences tried on indictment.

New Article 27A (Exclusion of public from trial) imposes a duty on the court to give an
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exclusion direction where a person is to be tried on indictment for a serious sexual offence.
The duty to give an exclusion direction also applies where the trial includes offences additional
to the serious sexual offence. Article 27A does not apply where the complainant has died.
Under an exclusion direction, all persons are excluded from the court with the exception of
those listed in Article 27A(2).

These are: members and officers of the court; persons directly involved in the proceedings; a
relative or friend of the complainant as nominated by the complainant; a relative or friend of
the accused as nominated by the accused; bona fide representatives of news gathering or
reporting organisations; and any other person excepted from the exclusion direction at the
discretion of the court.

Under Article 27A(5) an exclusion direction has effect from the beginning of the trial until the
proceedings have been determined or abandoned and does not apply during any time when a
verdict is being delivered. Article 27A(7) provides definitions for terms used in Articles 27A
to 27D. These include: ‘complainant’ which means any person who is the complainant in
respect of a serious sexual offence to which the trial relates; and ‘serious sexual offence” which
is defined as any offence listed in section 2(3) of the Sexual Offences (Amendment) Act 1992.

New Article 27B (Nomination etc. of persons to be excepted from exclusion) supplements
Article 27A(2)(c) and (d) which enable nominations to be made by the complainant and the
accused for a relative or friend to remain in the court. The court can specify the nominated
person as excepted from the exclusion direction and therefore allowed to remain in the court.
Under Article 27B(3) the court also has the power to refuse to specify the nominated person as
excepted from the exclusion direction.

The court can exercise this power either on application by a party to the proceedings or the
complainant, or of its own motion, where it is in the interests of justice to do so. Article 27B(5)
and (6) also supplement the power of the court under Article 27A(2)(f) to except other persons
from the exclusion direction. This power can be exercised either on an application or of the
court’s own motion, and only where excepting the person is in the interests of justice.

New Article 27C (Variation of exclusion directions given under Article 27A) provides that the
court may vary an exclusion direction either: by revoking the specification of a person
nominated in accordance with Article 27B; by specifying a person not already specified in the
exclusion direction as allowed to remain in the court; or by revoking a specification of any
person previously specified by the court as being allowed to remain in the court.

Variations may be made by the court only where it is in the interests of justice to do so and
either on application by a party to the proceedings or the complainant where there has been a
material change of circumstances, or of its own motion.

New Article 27D (Exclusion directions under Article 27A: general)

Article 27D(1) requires the court to state in open court its reasons for specifying or refusing to
specify persons to be excepted from an exclusion direction and varying or refusing to vary
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exclusion directions. The reference to ‘open court’ means the court from which the public are
excluded under Article 27A.

Avrticle 27D(4) details the provisions and the powers of the court which take precedence over
an exclusion direction.

Avrticle 27D(5) makes express provision for the making of Crown Court rules relating to the
process of making applications to the court under Articles 27B and 27C.

Part 2: Trafficking and exploitation
Clause 16: Support for victims of trafficking etc.

This clause has the effect of extending the statutory assistance and support provided under
section 18 of the Act to adult potential victims of slavery, servitude or forced or compulsory
labour where there is no element of trafficking.

Clause 17: Reports on slavery and trafficking offences

This clause removes the requirement to publish an annual strategy on offences under section 1
and 2 of the Act and replaces it with a requirement to publish such strategy at least once every
3 years.

Part 3: Prevention Orders
Clause 18: Qualifying offences for Sexual Offences Prevention Orders (SOPO)

Clause 27 amends provisions contained within the Sexual Offences Act 2003 by including
‘abduction of children in care’ (as provided for in Article 68 of the Children (Northern Ireland)
Order 1995) within the list of specified offences of Schedule 5 to that Act.

This is intended to improve the effectiveness of the SOPO by slightly widening the scope of
offences to which the SOPO provision apply.

Schedule 5 offences allow for a SOPO to be made in respect of offences specified therein (as
well as those specific to sexual offences and contained within Schedule 3) if they are committed
in the overall context of sexual crime and where there is evidence of a risk of serious sexual
harm.

Clause 19: Time limit for making Violent Offences Prevention Orders (VOPO)

Clause 28 amends provision contained within section 57 of the Justice Act (Northern Ireland)
2015 (VOPOs made on application by the Chief Constable) by inserting a new subsection (6)
to dis-apply statutory time limits provided for under Article 78 of the Magistrates Court
(Northern Ireland) Order 1981 (time within which civil complaint must be made to give
jurisdiction).
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Clause 28(2) ensures that provision made under 28(1) will apply to a complaint made after its
coming into operation even where the cause of complaint arose more than six months before
the making of the complaint.

Part 4: Final provisions
Clause 20: Ancillary regulations

This clause enables the Department to bring forward regulations to make any supplementary,
incidental, consequential, transitional, transitory or saving provision considered necessary for
the purposes of giving the full intended effect of the provisions of the Bill; and specifies the
Assembly control of any such regulations (i.e. whether the instrument is subject to negative
resolution or if a draft of the instrument must be laid before and approved by a resolution of
the Assembly.

Clause 21: Commencement

This clause sets out the commencement arrangements for the provisions of the Bill, specifying
those provisions that are to come into operation the day after Royal Assent and those that are
to come into operation on days to be appointed by order made by the Department of Justice.

Clause 22: Short title
This clause sets out the short title for the Bill.
SCHEDULES

Schedule 1: Consequential amendments: voyeurism (additional offences)

Schedule 1 contains amendments consequential to provisions in Clause 1 to bring the new
offences of up-skirting and down-blousing within the scope of the:

e Police and Criminal Evidence (Northern Ireland) Order 1989 — questioning and
treatment of persons by police: meaning of ‘qualifying offence’;

e Sexual Offences (Amendment) Act 1992 — offences under the law of Northern Ireland
to which the Act applies;

¢ Industrial Tribunals (Northern Ireland) Order 1996 — power to provide for restrictions
of publicity in certain cases;

e Sexual Offences Act 2003 — notification requirements, but only in so far as where the
offence is committed for the purpose of sexual gratification; and

e Criminal Justice (Northern Ireland) Order 2008 — specified sexual offences
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Schedule 2: Miscellaneous amendments as to sexual offences

Part 1: Amendment of references to certain forms of child sexual abuse

Part 1 of Schedule 2 makes amendments to the 2008 Order to remove the terms ‘prostitution’
and ‘pornography’ relating to child victims and to widen the scope of the three offences beyond
recording of images so as to capture live streaming and other transmission of the images.

It removes the terms from the various headings and text of Articles 37 to 41, substituting them
with “to offer or provide sexual services to a third person in return for payment” and “the
recording or streaming or transmission of an indecent image of a child” respectively.

Part 2: Amendments relating to the offence of engaging in sexual communication with a child

Part 2 amends Article 76(10)(a) of the Sexual Offences (Northern Ireland) Order 2008 which
relates to offences committed outside the United Kingdom, to bring Article 22A (sexual
communication with a child) within scope of extra territorial jurisdiction arrangements
available for certain offences within the 2008 Order.

The reference to Article 22A is omitted from Article 76(10)(a) of the 2008 Order; consequential
amendment is required to section 90(3) of the Justice Act (Northern Ireland) 2015. Adjustment
is also required to the ordering of the list of sexual offences for notification requirement
provision contained for this offence within Schedule 3 to the Sexual Offences Act 2003; in
consequence of that section 90(4) of the 2015 Act is also omitted.

Part 3: Amendment relating to the offence of paying for the sexual services of a person

Part 3 comprises a simple amendment to Article 64A of the 2008 Order to clarify an ambiguity
in the elements which constitute the offence under that provision.

Schedule 3: Offence of breach of anonymity: providers of information society services

This Schedule sets out protections for certain online service providers from legal responsibility
for illegal publication where the online service providers are a mere conduit for the relevant
information, caching the information or hosting the information.

FINANCIAL EFFECTS OF THE BILL

51.  In terms of financial effects, the Bill as a whole will primarily be delivered within
existing resources. Some provisions will be the subject of individual costs and benefits
analysis and subsequent proportionate business case requiring appropriate approvals,
which will be requested from the Department of Finance as required by individual
policy and business areas as and where appropriate.
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HUMAN RIGHTS ISSUES

52.  All proposals have been screened and are considered to be Convention compliant.

EQUALITY IMPACT ASSESSMENT

53.  All of the constituent parts of the proposed Bill have been screened out as not having
an adverse impact on any of the Section 75 categories in the Northern Ireland Act 1998.

SUMMARY OF THE REGULATORY IMPACT ASSESSMENT

54.  The Department considers that no direct costs will be created for the private or
voluntary sectors as a result of the provisions of the Bill.

DATA PROTECTION IMPACT ASSESSMENT/DATA PROTECTION BY DESIGN

55.  Data Protection screening exercises have been carried out in respect of each of the
constituent parts of the Bill.

56.  This noted that the Department of Justice will not collect, use, store or share any
personal data arising from the creation of any of the new offences or other provisions
contained in the Bill.

57.  However, criminal justice agencies investigating and prosecuting the new offences will
need to collect and process personal data on victims, witness and the accused. The data
will be processed in line with the robust procedures and protocols already in place for
investigating and prosecuting other existing criminal offences.

RURAL NEEDS IMPACT ASSESSMENT

58.  Rural screening exercises have been carried out in respect of each of the constituent
parts of the Bill. This noted that all of the provisions in the Bill were screened out as
having no impact on rural needs as all of the provisions of the Bill will apply equally to
all areas of Northern Ireland, both urban and rural.

LEGISLATIVE COMPETENCE

59. At Introduction, the Minister of Justice had made the following statement under section
9 of the Northern Ireland Act 1998:

“In my view the Justice (Sex Offences and Trafficking Victims) Bill would be within the legislative
competence of the Northern Ireland Assembly.”
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SECRETARY OF STATE CONSENT

60. A statement is required under section 8 of the Northern Ireland Act 1998, on Secretary
of State consent:

“The Secretary of State has consented under section 8 of the Northern Ireland Act 1998
to the Assembly considering this Bill.”
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