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Powers and Membership 

Powers and Membership 

The Committee for Justice is a Statutory Departmental Committee established in accordance 
with paragraphs 8 and 9 of the Belfast Agreement, Section 29 of the Northern Ireland Act 
1998 and under Standing Order 48. The Committee has a scrutiny, policy development and 
consultation role with respect to the Department of Justice and has a role in the initiation of 
legislation.

The Committee has the power to:

■■ consider and advise on Departmental budgets and annual plans in the context of the 
overall budget allocation;

■■ consider relevant subordinate legislation and take the Committee stage of primary 
legislation;

■■ call for persons and papers;

■■ initiate inquires and make reports; and

■■ consider and advise on any matters brought to the Committee by the Minister of Justice.

Membership 

The Committee has 11 members including a Chairperson and Deputy Chairperson and a 
quorum of 5.

The membership of the Committee during the current mandate has been as follows:

Mr Paul Givan (Chairman) 
Mr Raymond McCartney (Deputy Chairman) 
Mr Sydney Anderson1, 5 
Mr Stewart Dickson 
Mr Tom Elliott2 

Mr William Humphrey1 
Mr Séan Lynch	 
Mr Alban Maginness 
Ms Rosaleen McCorley3 

Mr Patsy McGlone4 

Mr Jim Wells

1  	 With effect from 1 October 2012 Mr William Humphrey and Mr Alex Easton replaced Mr Peter Weir and Mr Sydney 
Anderson.

2  	 With effect from 23 April 2012 Mr Tom Elliott replaced Mr Basil McCrea.
3  	 With effect from 10 September 2012 Ms Rosaleen McCorley replaced Ms Jennifer McCann.
4  	 With effect from 23 April 2012 Mr Patsy McGlone replaced Mr Colum Eastwood.
5	 With effect from 16 September 2013 Mr Sydney Anderson replaced Mr Alex Easton.
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Executive Summary

Executive Summary

1.	 This report sets out the Committee for Justice’s consideration of the Legal Aid and Coroners’ 
Courts Bill.

2.	 The Bill consists of 13 clauses and 3 schedules and proposes to make arrangements to 
dissolve the Northern Ireland Legal Services Commission and transfer its functions and staff 
to an Executive Agency to be established within the Department of Justice; sets in statute 
a number of safeguards to protect the independence of individual decisions on the granting 
of civil legal aid by the Director of Legal Aid Casework; and makes the Lord Chief Justice the 
President of the Coroners’ Courts and requires him to appoint a Presiding Coroner.

3.	 During the Committee Stage of the Bill, the Committee also considered a proposed new 
provision from the Attorney General for Northern Ireland to amend the Coroners Act (Northern 
Ireland) 1959, which provides him with the power to direct an inquest where he considers it 
‘advisable’ to do so, to confer on him a power to obtain papers and provide a clear statutory 
basis for disclosure in circumstances relating to deaths in hospital or where there was 
otherwise a suggestion that medical error may have occurred.

4.	 The Committee received written submissions from 20 organisations and held an oral 
evidence event on 14 May 2014 with 7 stakeholders to discuss various issues relating to the 
Bill and the Attorney General attended the Committee meeting on 28 May 2014 to discuss 
his proposed amendment. The Committee also explored the issues raised in written and oral 
evidence with departmental officials both in writing and in an oral briefing. The Committee 
also sought advice from the Examiner of Statutory Rules on the delegated powers within the 
Bill to make subordinate legislation and the choice of Assembly control provided for each 
power.

5.	 Given that the Bill is largely technical in nature and following a request from the Minister of 
Justice for a shorter Committee Stage to enable the Bill to receive Royal Assent by autumn 
2014, the Committee completed scrutiny of the Bill within a 10-week period.

Clauses of the Bill

Part 1

6.	 Part 1 of the Bill contains 6 clauses and 2 schedules the majority of which the Committee 
was content to support subject to two amendments proposed to regulation making powers 
contained in Schedule 2.

7.	 The Committee was content to support the primary aim of the creation of an Executive 
Agency within the Department of Justice to administer the delivery of legal aid as provided by 
Clause 1 recognising that this represented an opportunity to address issues associated with 
the Legal Services Commission, improve governance arrangements relating to legal aid and 
increase transparency, accountability and efficiency.

8.	 In relation to Clause 2(1) of the Bill, which requires the Department to designate a civil 
servant in the Department as the Director of Legal Aid Casework, in the evidence received 
by the Committee questions were raised regarding whether the post was only available to 
civil servants or whether a person outside the civil service could be appointed. Departmental 
officials clarified that the post did not have to be filled by a civil servant and there were a 
number of ways in which the post could be filled. Whilst the Committee agreed it was content 
with Clause 2 as drafted some Members expressed the view that it could be better worded to 
ensure that there is not a perception that a person within the Department must be appointed 
to the post of Director of Legal Aid Casework.
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9.	 A substantial number of those who provided written and oral evidence in relation to Clause 
3 raised concerns regarding whether there are adequate and sufficient safeguards included 
to protect and ensure the independence of decision-making once the Executive Agency is 
established and the Director of Legal Aid Casework appointed to take decisions on individual 
cases and the grant of civil legal aid. The Department of Justice in response outlined the 
range of safeguards in the legislation to protect the independence of individual decisions 
on the grant of civil legal services which it considered to be sufficient and would be fully 
compatible with ECHR Article 6(1).

10.	 The Committee was content to support Clause 3 with some Members indicating they were 
satisfied that any direction issued by the Minister or the Department could not override the 
provisions of the relevant primary or secondary legislation and noting that the requirement to 
follow directions and guidance issued by the Minister already exists.

11.	 Other Members however had reservations about the proposed framework to ensure the 
independence of the Director in relation to decisions in individual cases, whether policy 
constraints could impact negatively on the exercise of that independence because a category 
of cases could be excluded from consideration by the Director of Legal Aid Casework and 
whether proper safeguards were in place and indicated that they may wish to give further 
consideration to these issues and the two amendments proposed by the Law Centre (NI) at a 
later stage.

12.	 Clause 6 introduces Schedule 2 of the Bill which contains a large number of amendments 
relating to Part 3 of the 1981 Order in relation to representation in criminal proceedings and 
to the 2003 Order in relation to civil legal services and criminal defence services. While the 
majority of amendments are technical in nature, Schedule 2 also covers areas of substantial 
amendment including the establishment of Appeal Panels which will hear appeals against 
decisions taken on the provision of civil legal services.

13.	 The Assembly Examiner of Statutory Rules advised the Committee that both regulation 
making powers relating to new articles 36A, 36B and 38A(1) of the Legal Aid, Advice and 
Assistance (Northern Ireland) Order 1981 (as inserted by paragraph 1(5) and (6) of Schedule 
2 of the Bill) which makes provision for rules in respect of the assignment of solicitor and 
counsel where a criminal aid certificate has been granted and new Article 20A of the 2003 
Order (paragraph 6(22) of Schedule 2 of the Bill) which provides for rules for the constitution 
and procedure of Appeal Panels in respect of individual decisions relating to the granting of 
civil legal services were significant and should be subject to the draft affirmative procedure 
on the first and subsequent exercise of the powers rather than subject to the draft affirmative 
procedure on first exercise with subsequent rules being subject to the negative resolution 
procedure as currently provided for in the Bill. The Committee agreed with the Examiner’s 
assessment and indicated that it would support amendments to make the two changes.

14.	 The Department subsequently advised the Committee that, in light of its decision, the 
Department would instruct Legislative Counsel to draft the necessary amendments to be 
brought forward at the appropriate stage.

Part 2

15.	 The Committee supported the inclusion of the provisions in Part 2 of the Bill to make 
the Lord Chief Justice the President of the Coroners’ Courts and require the Lord Chief 
Justice to appoint a Presiding Coroner noting that they were intended to assist in the better 
administration of the Coroners’ Courts and case management of inquests.

Part 3

16.	 The 5 clauses contained in Part 3 and in Schedule 3 of the Bill cover technical issues and 
were supported by the Committee.
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Proposed New Provision

17.	 The Attorney General wrote to the Committee asking it to consider a proposed amendment 
to the Coroners Act (Northern Ireland) 1959 which provides him with the power to direct an 
inquest where he considers it ‘advisable’ to do so, to confer on him a power to obtain papers 
and provide a clear statutory basis for disclosure in circumstances relating to deaths in 
hospital or where there was otherwise a suggestion that medical error may have occurred. 
The Committee took the opportunity to seek views on the proposed provision when requesting 
written evidence on the Bill including from the Minister for Health, Social Services and Public 
Safety and the Health Trusts.

18.	 Having considered the responses received and discussed the proposed provision with the 
Attorney General the Committee agreed that it was generally supportive of the principle of the 
proposed provision. However, it was of the view that the proposal raised a number of issues 
which required further scrutiny and consideration which could not be undertaken within the 
timescale for completion of the Committee Stage of this Bill. The Committee agreed that if 
an alternative Bill could be found within which the amendment could be taken forward and 
considered properly in the foreseeable future the Committee would support that approach.

19.	 The Committee considered and agreed its report on the Legal Aid and Coroners’ Courts Bill at 
its meeting on 18 June 2014.
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Introduction

Background to the Bill
1.	 The Legal Aid and Coroners’ Courts Bill was introduced to the Northern Ireland Assembly on 

31 March 2014 by the Minister of Justice and was referred to the Committee for Justice for 
consideration, in accordance with Standing Order 33(1), on completion of the Second Stage 
on 8 April 2014.

2.	 The Bill (as introduced) has 13 clauses and 3 schedules.

3.	 The main purpose of the Bill, resulting from a recommendation of the Access to Justice 
Review and which forms part of the wider programme of reform of the legal aid system in 
Northern Ireland, is to make arrangements to dissolve the Northern Ireland Legal Services 
Commission (LSC) and transfer its functions and staff to an Executive Agency to be 
established within the Department of Justice. The Bill will also set in statute a number of 
safeguards to protect the independence of individual decisions on the granting of civil legal 
aid by the Director of Legal Aid casework.

4.	 Linked to the transfer of the LSC’s functions to the newly created Agency, the Bill will make 
a series of amendments to the Access to Justice (NI) Order 2003, only limited provisions of 
which have been commenced, to reflect the fact that the Department of Justice rather than 
the LSC will have statutory responsibility for the administration of legal aid.

5.	 The Bill will also make the Lord Chief Justice the President of the Coroners’ Courts and 
require him to appoint a Presiding Coroner. These provisions will formalise the Lord Chief 
Justice’s responsibilities in relation to the Coroners and Coroners’ Courts in line with existing 
arrangements for the other judiciary and courts in Northern Ireland and follows from a 
recommendation in the 2000 Review of the Criminal Justice System in Northern Ireland.

The Committee’s Approach
6.	 Following a request from the Minister of Justice for a relatively short Committee Stage to 

enable the Bill to receive Royal Assent by autumn 2014, and given the Bill is largely technical 
in nature, the Committee decided that a Committee Stage of 10 weeks would be sufficient 
to provide for appropriate scrutiny of the Bill. At its meeting on 30 April 2014 the Committee 
therefore agreed to seek an extension to the Committee Stage of the Bill until 20 June 2014 
and this was supported by the Assembly on 13 May 2014.

7.	 Prior to commencement of the Committee Stage of the Bill, the Attorney General for Northern 
Ireland wrote asking the Committee to consider a proposed new provision to the Bill to 
amend the Coroners Act (Northern Ireland) 1959. Under section 14(1) of the Act the Attorney 
General has the power to direct an inquest where he considers it ‘advisable’ to do so but 
has no powers to obtain papers or information that may be relevant to the exercise of that 
power. The Attorney General indicated that he had experienced some difficulty in recent years 
in securing access to documents that he needed and his proposed amendment to the 1959 
Act would confer a power on him to obtain papers and provide a clear statutory basis for 
disclosure. The Attorney General indicated that the principle focus of his concern was deaths 
that occur in hospital or where there was otherwise a suggestion that medical error may have 
occurred.

8.	 The Committee published a media sign-posting notice on 4 April 2014 seeking written 
evidence on the Bill and on the Attorney General’s proposed amendment and also wrote to a 
range of key stakeholders inviting their views. Stakeholders were asked to structure written 
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submissions to address the specific clauses of the Bill. In response to the call for written 
evidence the Committee received 20 written submissions and these are included at Appendix 4.

9.	 The Committee was first briefed by departmental officials on the principles and final content 
of the Legal Aid and Coroners’ Courts Bill on 13 March 2014. The Committee also held an 
oral evidence event on 14 May 2014 with representatives from seven organisations to discuss 
a range of issues relating to the Bill. The Committee explored the issues raised in the written 
and oral evidence both in writing and with departmental officials when they attended the 
meeting on 28 May 2014. The Committee also discussed his proposed amendment with 
the Attorney General for Northern Ireland at the meeting on 28 May 2014. The Minutes of 
Evidence are included at Appendix 2 and memoranda and papers from the Department 
of Justice are included at Appendix 3. The correspondence from the Attorney General for 
Northern Ireland and the Minister for Health, Social Services and Public Safety regarding the 
proposed amendment to the Coroners Act (Northern Ireland) 1959 are included at Appendix 5.

10.	 The Committee sought advice from the Assembly Examiner of Statutory Rules on the range of 
delegated powers within the Bill to make subordinate legislation and the choice of Assembly 
control provided for each power. The Examiner raised issues regarding new articles 36A, 
36B and 38A(1) of the Legal Aid, Advice and Assistance (Northern Ireland) Order 1981 (as 
inserted by paragraph 1(5) and (6) of Schedule 2 of the Bill) which makes provision for rules 
in respect of the assignment of solicitor and counsel where a criminal aid certificate has 
been granted and new Article 20A of the 2003 Order (paragraph 6(22) of Schedule 2 of the 
Bill) which provides for rules for the constitution and procedure of Appeal Panels in respect of 
individual decisions relating to the granting of civil legal services. The Examiner indicated that 
both regulation making powers were significant and should be subject to the draft affirmative 
procedure on the first and subsequent exercise of the powers rather than subject to the draft 
affirmative procedure on first exercise with subsequent rules being subject to the negative 
resolution procedure as currently provided for in the Bill. This issue is covered in detail in the 
main body of the report.

11.	 The Committee carried out an initial clause-by-clause scrutiny of the Bill at its meeting on 4 
June 2014 and undertook its formal clause-by-clause scrutiny on 11 June 2014.

12.	 At its meeting on 18 June 2014 the Committee agreed its report on the Bill and ordered that 
it should be printed. The relevant extracts from the Minutes of Proceedings are included at 
Appendix 1.
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Consideration of the Provisions and Schedules in 
the Bill

13.	 In response to its call for evidence, the Committee received 20 written submissions and held 
an oral evidence event which was attended by 7 organisations.

14.	 The organisations that provided written and oral evidence to the Committee outlined a range 
of views and raised a number of issues in relation to some of the clauses and schedules in 
the Bill. The Committee explored these with the Department of Justice both in writing and in 
the oral evidence session.

Part 1: Legal Aid

Clause 1 and Schedule 1:

Clause 1 - Dissolution of the Northern Ireland Legal Services 
Commission

Schedule 1 – Transfer of Assets, Liabilities and Staff of Commission
15.	 Clause 1 will dissolve the Northern Ireland Legal Services Commission (LSC) and transfer its 

functions and staff to the Department. On transfer it is intended that an Executive Agency will 
be created within the Department to administer the delivery of legal aid services in Northern 
Ireland.

16.	 Schedule 1 makes provision for the transfer of the assets, liabilities and staff of the 
Commission to the Department.

17.	 The Bar Council noted that the stated impetus for the formal dissolution of the LSC and the 
re-designation from a Non-Departmental Public Body (NDPB) to an Executive Agency was due 
to failings on the part of the Commission to manage its processes, budget and forecasting 
on legal aid expenditure. The Bar Council welcomed any improvements that could be made to 
ensure transparency, predictability and accountability.

18.	 In contrast KRW LLP outlined that it opposed the dissolution of the LSC due to concerns 
regarding independence and the potential for interference in decision making which are 
outlined in more detail under Clause 3 of the Bill. KRW LLP expressed the view that the 
present arrangement regarding legal aid funding was satisfactory in that the LSC is an 
independent public body and to dissolve it to create a Director of Legal Aid Casework 
within the Department of Justice (DoJ) would, in its opinion, give rise to a potential conflict 
of interest in the event that the DoJ was to be joined in litigation requiring publicly funded 
legal aid and the proposed arrangement would not therefore be sufficiently independent to 
satisfy human rights compliance in litigation engaging the European Convention on Human 
Rights (ECHR). KRW LLP asked the Committee to reflect on the particular circumstances of 
the recent past in Northern Ireland and to consider, in the context of the Bill, conflict-related 
legacy cases highlighting that mechanisms for dealing with the past continue to be subject to 
judicial challenge to ensure human rights compliance.

19.	 The LSC, in its written and oral evidence, supported the core proposal to transfer its 
responsibilities to the Department of Justice subject to effective arrangements to ensure that 
individual decisions on the granting of legal aid are taken independently.
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20.	 The Chairman of the Commission, in his oral evidence, highlighted that he had previously 
described the current arrangements as “faulty architecture”1 and the Commission had been 
of the view for some time that major changes are necessary.

21.	 The LSC was of the view that, while the structural change would not in itself solve all the 
issues around legal aid and access to justice, it would provide a more appropriate framework 
and assist in delivering improved transparency, effectiveness and accountability. It would 
also assist in better management of the challenges in forecasting legal aid spending and 
resourcing that spend.

22.	 The Commission also highlighted that the creation of an agency would provide improved 
career opportunities for staff currently employed by the Commission and assist in securing 
additional skills which the Agency may require to implement reforms to the legal aid 
arrangements.

23.	 The Information Commissioner’s Office (ICO) indicated that there were practical matters 
relating to the transfer of records from the Commission to the Department which needed to 
be considered in advance of the dissolution date and it would contact both the Commission 
and the Department regarding the transfer of records.

24.	 The Department confirmed that increased transparency, accountability and efficiency were 
one of the strategic drivers for the change in status of the LSC and improved financial 
modelling, monitoring and forecasting was another driver.

25.	 The Department also highlighted that career and development opportunities would open up 
for Commission staff when they transferred to the NI Civil Service (NICS) with potential for 
them to broaden their experience and express an interest or apply for posts in the wider 
NICS. The Agency would also benefit from having greater access to a wide range of skills and 
greater integration with the wider NICS. Consideration was also being given to the transfer of 
records and information and any advice provided by ICO would be welcome.

26.	 During the oral evidence sessions the Committee sought assurances that there were no 
outstanding issues to be resolved regarding the status of staff that were transferring from the 
LSC to the new Agency, pay issues or change of pension rights.

27.	 The Department stated that all staff would move under the Transfer of Undertakings 
(Protection of Employment) Regulations (Northern Ireland) 2006 to Northern Ireland Civil 
Service terms and conditions and the LSC indicated that all outstanding pay matters had 
been satisfactorily resolved.

28.	 The Committee is very well versed in the problems associated with the LSC, particularly 
in relation to inaccurate financial modelling and forecasting of legal aid spend, lack of 
accountability and significant budget overspends, and the inadequacies of the current 
structure. The Committee was also aware that there had been low staff morale within 
the LSC and equal pay issues which it was pleased to note had now been satisfactorily 
resolved.

29.	 The Committee noted the drivers for the change in status of the LSC and supported the 
creation of an Executive Agency within the Department of Justice, noting that this provided 
an opportunity to improve the governance arrangements relating to legal aid and increase 
transparency, accountability and efficiency.

30.	 The Committee agreed that it was content to support the inclusion of Clause 1 and 
Schedule 1 as drafted in the Bill.

1	 http://www.niassembly.gov.uk/Assembly-Business/Official-Report/Committee-Minutes-of-Evidence/
Session-2013-2014/May-2014/Legal-Aid-and-Coroners-Courts-Bill-Oral-Evidence-Event/

http://www.niassembly.gov.uk/assembly-business/official-report/committee-minutes-of-evidence/session-2013-2014/may-2014/legal-aid-and-coroners-courts-bill-oral-evidence-event/
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Clause 2: Designation Of Director Of Legal Aid Casework
31.	 Clause 2 makes provision for the appointment of a Director of Legal Aid Casework. The 

purpose behind the creation of this statutory position is to ensure that there will be no 
Ministerial involvement in individual decisions on civil legal aid funding. The Department will 
be required to designate a civil servant in the Department as the Director. The Director’s 
function will be to make decisions on the grant of civil legal aid in individual cases.

32.	 The Law Society, the Bar Council and the Association of Personal Injury Lawyers (APIL) stated 
that the Director of Legal Aid Casework should be legally trained or have experience in civil 
justice matters. The Bar Council and APIL indicated that a legally trained Director of Legal Aid 
Casework would have the requisite experience, understanding, knowledge and qualifications 
to make decisions on individual cases many of which are very complex and require detailed 
scrutiny. Both organisations were of the view that decisions made by a Director who was not 
legally trained could lead to more challenges through the appeals process, thereby increasing 
the workload and costs.

33.	 The LSC during the oral evidence event, stated that when previously advertising for the Chief 
Executive post, it required applicants to have appropriate experience and expertise but did 
not specifically require a legal qualification. The Commission highlighted that as well as being 
able to properly consider the legal issues relating to individual legal aid decisions the Director 
of Legal Aid Casework would also be managing a reasonably large organisation of over 100 
people and a budget in excess of £100 million. The Director would have access to legal 
expertise within the Agency itself.

34.	 During oral evidence the Law Society also questioned the rationale for specifying that the 
Director would come from the civil service and suggested that it may be better for the post 
to be filled by someone outside the civil service with no pre-existing loyalties within the 
Department. When questioned on how the appointment should be made the Law Society 
proposed that the appointments process should enable those outside the civil service as well 
as civil servants to apply for the post.

35.	 The Department, in its written evidence, stated that, as has been the case with the Head 
of the LSC and the Legal Aid Department of the Law Society, it does not consider that it is 
essential for the Director to be legally qualified. The Department outlined that the Director 
will have recourse to independent legal advice if, and when, required and will receive all 
necessary training to effectively discharge his functions which will include running a large 
Agency with a considerable budget.

36.	 In relation to whether the Director of Legal Aid Casework should be an externally recruited 
person, the Department advised that public appointments do not normally apply to 
Departments or their Executive Agencies but to appointments made to a public body listed in 
the Commissioner for Public Appointments (NI) Order.

37.	 The Committee, during the oral evidence session with departmental officials, sought further 
clarification regarding whether the post of Director could be filled by someone external to the 
Department or whether, given the wording of Clause 2(1), it had to be filled by a civil servant. 
The officials indicated that the post, which was a Senior Civil Service (SCS) post, did not 
necessarily have to be filled by a civil servant but a person who is employed in an Agency 
is normally a civil servant therefore the person to be recruited would be appointed to the 
Department first and the Minister would then designate them as the Director of Legal Aid 
Casework. The officials also outlined that there were a number of ways in which this type of 
post could be filled such as direct recruitment, competition within the existing grades of staff 
across the SCS in all Departments or a more managed move of a particular person within the 
Department or more generally across the SCS.

38.	 The officials indicated that the Department had no plans at this point to hold an external 
competition and highlighted that consideration needed to be given to the current Chief 
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Executive of the LSC and the potential for retaining the expertise over a transition period and 
then considering how to fill the post in the future.

39.	 Some Members expressed the view that Clause 2(1) could be better worded to ensure 
that there is not a perception that a person within the Department must be appointed to 
the post of Director of Legal Aid Casework. Other Members noted that the words “must 
designate a civil servant” did not preclude the recruitment of someone from outside who 
then becomes a civil servant.

40.	 The Committee agreed that it was content to support the inclusion of Clause 2 as drafted 
in the Bill.

Clause 3: Exercise of Functions by Director
41.	 Clause 3 includes a number of safeguards to guarantee and protect the independence of the 

Director and his decisions on the grant of civil legal aid in individual cases.

42.	 Subsection (1) requires the Director to comply with directions given by the Department and to 
have regard to guidance issued by the Department.

43.	 Subsection (2)(a) provides that the Department must not give a direction or guidance about 
the granting of civil legal aid in individual cases. Subsection (2)(b) places a duty on the 
Department to ensure that the Director acts independently of the Department when applying 
a direction or guidance under this section in relation to an individual case.

44.	 Subsection 3(3) requires the Department to publish any such directions or guidance.

45.	 Subsection 3(4) provides for directions and guidance under this section to be revised or 
withdrawn from time to time.

46.	 The primary concern of a range of organisations in relation to this Bill related to whether there 
are adequate and sufficient safeguards included to protect and ensure the independence 
of decision-making once the Executive Agency is established and the Director of Legal Aid 
Casework appointed to take decisions on individual cases and the grant of civil legal aid.

47.	 A number of respondents, including the Bar Council, the Law Society, the Law Centre (NI), 
the Northern Ireland Human Rights Commission and KRW LLP raised concerns regarding the 
need to ensure the independence of the Director and the potential for a conflict of interest 
and cited similar issues raised by the Westminster Joint Committee on Human Rights when it 
considered the provisions contained in the Legal Aid Sentencing and Punishment of Offenders 
Act 2012 which were similar to these provisions.

48.	 The Law Society, the Law Centre (NI), the Bar Council and KRW LLP also highlighted the fact 
that Clause 3 prevents the Department issuing direction or guidance about decisions by the 
Director in individual cases but is silent in relation to classes of cases. There was concern 
that any direction about a class of case could impact on individual cases and that there may 
be a need to ensure that legal aid could not be restricted by category.

49.	 The Law Society indicated that it was vital, in terms of securing independence, that the Bill 
prevented the potential for political interference in the patterns and norms of decision making 
in respect of legal aid. It also highlighted the concerns raised by the Westminster Joint 
Committee regarding the adherence of the Director of Legal Aid Casework, who was to be 
designated as a department official, to the Civil Service Code pledging loyalty to the Minister 
which, in its view, effectively trumped the practical arrangements for independence.

50.	 The Law Society stated that it was questionable whether the requirement for the Director to 
comply with guidance requires to be set out explicitly on the face of the Bill as this arguably 
places the primary duty of the Director as obedience to departmental direction, rather than 
to the impartial application of consistent principles in relation to legal aid decision making. 
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The Society considered that this removes the judicious distance provided by separation of 
the legislative power to determine broad principles of decision making from the operational 
responsibility for providing legal aid in a just manner which provides access to justice for all.

51.	 The NI Human Rights Commission (NIHRC) highlighted that the Westminster Joint Committee 
on Human Rights was not satisfied that comparative provisions contained in the Legal 
Aid Sentencing and Punishment of Offenders Bill to those in this Bill provided sufficient 
institutional guarantees of the independence of the Director to prevent any appearance of 
a conflict of interest arising. The NIHRC indicated that to ensure compatibility with Article 
6 of the ECHR a regime governing eligibility for legal aid must contain sufficient guarantees 
against arbitrariness. The NIHRC noted that Schedule 2 proposed the establishment 
of Appeal Panels to hear appeals against decisions taken by the Director and indicated 
that an appeal to an independent and impartial body is vital in ensuring that the overall 
decision-making framework is compatible with Article 6 of the ECHR. It recommended that 
the Committee should ask the Department to set out how it would ensure the institutional 
independence of the Legal Aid Agency and the Director to ensure full compliance with Article 
6 and it also suggested that the Committee may wish to consider whether the right of appeal 
is sufficiently robust.

52.	 Both the Law Society and the NI Human Rights Commission referred in their written 
submissions to the case in the European Court of Human Rights ‘Del Sol v France’ in which 
it was alleged that a refusal to grant legal aid constituted an infringement of the applicant’s 
rights to a fair hearing under Article 6 (1) ECHR in which it was said “the Court considers it 
important to have due regard to the quality of a legal aid scheme within a state. This scheme 
set up by the French legislature offers individuals substantial guarantees to protect them 
from arbitrariness”. The Law Society asserted that the above judgement demonstrates that 
the qualities of a legal aid scheme, including the degree of independence and provision for 
effective appeals against decisions taken, are relevant to the compliance of that scheme with 
Article 6 ECHR.

53.	 The Bar Council stated that legal aid has a defining role in upholding access to justice. It 
affords many individuals access to justice, enabling them to defend themselves and enforce 
their legal rights. In the Council’s view the administration of the system and its independent 
decision-making processes are vitally important and require robust protection from any form 
of interference.

54.	 The Bar Council did not believe that the provisions contained within Clause 3 would provide 
the operational independence required in making individual decisions on the granting of 
legal aid and was of the view that they were not sufficiently robust to enable the Director 
to challenge directions from the Department. While welcoming the inclusion in the Bill “the 
Department must not give a Direction or guidance about the carrying out of those functions 
in relation to an individual case” the Bar Council expressed the view that it would remain 
possible to compromise an individual decision through budgetary or financial guidance in 
relation to a certain class or type of legal case and therefore recommended the inclusion of 
a caveat at Clause 3(1)(a) which allows the Director to, whilst acting in a reasonable manner, 
initially challenge and ultimately, if necessary, choose not to comply where the Direction from 
the Department compromises the independence of decision-making.

55.	 The Bar Council indicated that it would be helpful to have more information on the sanctions 
available if the Department did not comply with the legislation and what reporting mechanism 
would be available to the Director of Legal Aid Casework in circumstances where he/she 
was concerned about the direction or involvement of the Department. It welcomed the 
commitment by the Department to publish any directions or guidance it gives.

56.	 The Law Centre (NI) highlighted that the Westminster Joint Committee was particularly 
concerned about preventing any conflict of interest arising when making decisions about 
the availability of legal aid to challenge decisions of the government. It also outlined that 
there appeared to be no impediment to the Department instructing the Director of Legal Aid 
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Casework in a way which restricts decision making across a class of cases which will impact 
indirectly on a particular case without specifically addressing the specific case itself.

57.	 The Law Centre indicated that it had two concerns about the independence of the Director of 
Legal Aid Casework. The first was around challenges to government and the second around 
cases which may have significant financial consequences to the legal aid fund (for example a 
lead public interest case where many other cases may follow).

58.	 To provide further safeguards to the independence of the Director, the Law Centre proposed 
two amendments to the Bill:

3(1) The Director must –

Comply with directions given by the Department about the carrying out of the Director’s 
functions with the additional words as follows:

a.	 “save where this compromises the Director’s independence”

and

b.	 3(2) “But the Department-

must not give a direction or guidance about the carrying out of those functions in relation to 
an individual case “

c.	 with the additional words as follows:

“or to a class of cases where it unreasonably impinges on the Director’s ability to act 
independently in an individual case”.

59.	 The Law Centre welcomed the commitment for the Department to publish any directions 
or guidance and suggested that clarity should be provided regarding where these will be 
published so that they are widely available and accessible to interested parties.

60.	 KRW LLP stated that it was not clear how independence is to be achieved and recommended 
that the Committee clarify with the Department the protocols, procedures and systems to 
ensure rigorous independence. It highlighted that there is nothing in the Bill to prevent the 
Minister from issuing guidance or directions in relation to categories of case. KRW LLP used 
the example of judicial review in which it indicated that the NI Executive and the Assembly 
would clearly have a direct interest thus giving rise, in its opinion, to a conflict of interest.

61.	 KRW LLP also indicated that the Bill did not contain any right of appeal to an independent 
body against a determination by the Director of Legal Aid Casework of whether a person 
qualified for legal aid and was concerned that the absence of such a provision, when a legal 
aid decision which may lay against the state e.g. in terms of a breach of an Article 2 conflict 
related legacy case when state collusion is an issue, had been determined as not eligible by 
the state, may be incompatible with Article 6 of the ECHR.

62.	 In contrast to the concerns raised the Children’s Law Centre indicated that it was satisfied 
that the legislation reflected the independent role of the Executive Agency from the 
Department in considering individual legal aid applications and noted that an appeals 
procedure had been developed.

63.	 The Association of Personal Injury Lawyers (APIL) welcomed the assurance in the Explanatory 
and Financial Memorandum that there would be no ministerial involvement in individual 
decisions on civil legal aid funding. The Association stated that legal aid should always be 
awarded on a case by case basis and funding should be awarded based on the merits of a 
case and not based on a political agenda.

64.	 The LSC indicated that it supported the measures proposed to ensure that individual 
decisions in respect of legal aid are, and are seen to be, taken independently of Government, 
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including the concept of the Agency’s Chief Executive being a statutory office holder. The 
Commission also supported the creation of an independent appeals mechanism and the 
requirement for all ministerial guidance to the Agency to be published.

65.	 The Commission highlighted in oral evidence that, in the 10 years of the Commission’s 
existence, both under the Lord Chancellor’s Department initially, and under the Department 
of Justice since devolution, there had been no case in which a Minister tried to influence a 
decision taken therefore the evidence suggested that this was not a problem. It also drew 
attention to the fact that the Board of the new organisation would have three independent 
members and one of their roles would be to focus on any situation in which the Director was 
being asked to do something he/she did not believe to be right.

66.	 The Commission suggested that the Committee should seek an accommodation with the 
Minister that he would always consult the Committee in advance of making any significant 
direction which might provide an additional safeguard. This proposal was supported by the NI 
Human Rights Commission.

67.	 The Information Commissioner’s Office also welcomed the transparency afforded by the 
statutory requirement for the Department of Justice to publish directions and guidance given 
to the Director of Legal Aid Casework in respect of his functions.

68.	 In response to the concerns raised the Department, in both written and oral evidence, set 
out the range of safeguards in the legislation to protect the independence of the individual 
decisions on the grant of civil legal services which it considered to be sufficient and which 
included a requirement that the Department cannot give direction or guidance in relation to 
an individual case, that directions and guidance must be published, imposes a duty on the 
Department to ensure that the Director acts independently of it when applying any guidance 
or direction to an individual case and provides for the establishment of an independent 
appeals process.

69.	 The Department indicated that under the proposed new arrangements the independence of 
the Director’s decision-making in any individual case would be no less than the independence 
of the LSC’s decision-making under the current arrangements and it was satisfied that the 
new arrangements would be fully compatible with ECHR Article 6(1).

70.	 In the Department’s view the mandatory requirement that any directions and guidance must 
be published would ensure transparency and provide a robust protection against any attempt 
to influence the Director’s decision-making in an inappropriate manner. The directions and 
guidance would be published for example on the Agency’s webpage and they would also 
be reported on in the Agency’s Annual Reports which would be published and laid in the 
Assembly. Any directions or guidance may be challenged in the courts. Furthermore, in the 
normal way, any funding decision by the Director of Legal Aid Casework would be subject to 
the exercise of the High Court’s supervisory jurisdiction by way of an application for judicial 
review.

71.	 The Department emphasised that any direction or guidance could not override the provisions 
of the relevant primary or secondary legislation and highlighted that the requirement to follow 
directions and guidance issued by the Minister already exists. It also stated that it was not 
its intention to place the primary duty of the Director as obedience to departmental direction, 
and all the safeguards are of equal importance.

72.	 The Department outlined that, subject to any delegation of his/her functions under Clause 
4 of the Bill, the Director of Legal Aid Casework would consider applications for funding to 
challenge decisions of the government in accordance with the provisions in the legislation 
and the requirements of the scheme, including any published directions or guidance. In its 
view the robust, transparent arrangements provided for in the Bill would ensure there is no 
conflict of interest. All applications for civil legal services would be dealt with individually with 
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the decisions taken on the merits of the case and not influenced by political or budgetary 
considerations.

73.	 The Department indicated that the concerns of the Westminster Joint Committee on Human 
Rights were in the context of the absence of the right to appeal to an independent appeals 
body. This has been addressed by including in Schedule 2 of the Bill a requirement for 
the Department to make regulations that will provide for an independent Appeal Panels to 
determine appeals and for the decisions of the Appeal Panels to be final.

74.	 At the request of the Committee the Department considered what effect the two amendments 
proposed by the Law Centre (NI) would have if they were adopted. In relation to the proposed 
amendment to Clause 3(1)(a), the Department indicated that Part 1 of the Bill is designed to 
create the statutory office of the Director of Legal Aid Casework and to provide protection for 
this office when taking decisions in respect of individual cases. The concept of independence 
is therefore limited to the Director’s decision-making in individual cases. The Department 
was of the view that the proposed amendment would widen the scope of the Director’s 
independence considerably and would go beyond individual decisions in respect of civil legal 
aid. It could also lead to uncertainty in the law.

75.	 With regard to the proposed amendment to Clause 3(2)(a), the purpose of the Clause as 
currently drafted is to preclude the Department from giving a direction or guidance in relation 
to an individual case, but it is intended that a direction or guidance may be given in other 
aspects of the Director’s work, including in relation to a class of cases. The Department 
noted that the proposed amendment appeared to seek to manage the risk that it would give a 
direction impinging on the Director’s ability to act independently in a class of cases resulting 
in inappropriate Departmental interference in the Director’s decisions in individual cases 
within that class. The Department highlighted that the shape of the present law meant that 
such a concern is misplaced and the only way to restrict the availability of funding in relation 
to a class of cases is by way of an amendment to the 2003 Order which must be done by 
regulations which are subject to Assembly control by way of the draft affirmative procedure.

76.	 When considering Clause 3 some Members expressed reservations about the proposed 
framework to ensure the independence of the Director in relation to decisions in individual 
cases, whether policy constraints could impact negatively on the exercise of that 
independence because a category of cases could be excluded from consideration by 
the Director of Legal Aid Casework and whether proper safeguards were in place. They 
indicated that they may wish to give further consideration to these issues and the two 
amendments proposed by the Law Centre (NI) at a later stage.

77.	 Other Members were satisfied that any direction issued by the Minister or Department 
could not override the provisions of the relevant primary or secondary legislation and noted 
that the requirement to follow directions and guidance issued by the Minister already 
exists.

78.	 The Committee agreed that it was content to support the inclusion of Clause 3 as drafted 
in the Bill.

Clause 4: Delegation of Functions of Director
79.	 This Clause makes provision about the delegation of the Director’s functions.

80.	 The Association of Personal Injury Lawyers (APIL) noted that Clause 4 enables the Director 
of Legal Aid Casework to delegate functions to other individuals in the Department of 
Justice while regulations under Schedule 2 create Appeal Panels. APIL was of the view that 
it was important that anyone in the Department of Justice who is involved in considering 
an application for legal aid funding, as well as those on Appeal Panels, should be legally 
qualified and have legal knowledge, experience or training.



Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

14

81.	 The Bar Council indicated that the current system of panels of practising lawyers works well 
in the context of considering an application for legal aid funding and believed that it was 
important to continue to constitute Appeal Panels with suitably qualified, presently practising 
legal representatives who have experience in the area of law under consideration.

82.	 KRW LLP raised concerns regarding the independence of the Department of Justice civil 
servants who would be provided to the Director of Legal Aid Casework. In the view of KRW 
LLP, even if accountable to the Director when exercising functions delegated to them by 
the Director, they are ultimately accountable to the Minister of Justice and would remain 
accountable to the Minister in respect of their other functions as civil servants.

83.	 The Department indicated that any staff involved in considering an application for civil legal 
aid will receive the necessary training to discharge the function effectively and will have 
recourse to independent legal advice if, and when, required. The Department highlighted 
that, following consultation, it had revised its position regarding the Appeal Panels and had 
decided that appeals would be considered by a panel of 3 with the presiding officer being a 
lawyer. The Department still intended to open up membership of Appeal Panels to lay people 
from a range of professional backgrounds with experience of the types of issues involved, 
who would be appointed through a public appointments process. In its view this approach 
would introduce a multi-disciplinary approach to decision making thereby strengthening the 
process.

84.	 The Committee noted that the effect of this provision was to provide for the Director of 
Legal Aid Casework to delegate decisions to his staff and solicitors under the green form 
scheme to facilitate decisions to be taken at the right level. This process already occurs 
under the current legislative framework.

85.	 The Committee agreed that it was content to support the inclusion of Clause 4 as drafted 
in the Bill.

Clause 5: Annual Report of Director
86.	 Clause 5 concerns the production of an Annual Report by the Director of Legal Aid Casework.

87.	 The Information Commissioner’s Office welcomed the requirement for the Director to produce 
an Annual Report to be laid before the Assembly.

88.	 The Law Centre (NI) stated that the Annual Reports of the LSC had regularly been published 
more than twelve months after the end of the relevant financial year covered by the report. It 
therefore suggested an amendment to require the report to be published within nine months 
to copper fasten the commitment to provide a timely report.

89.	 The Bar Council also highlighted that the publication of the Annual Report of the LSC had 
in recent years been fraught with difficulties and challenges. It therefore welcomed the 
provision, expecting that the information in the report would improve in content and accuracy. 
The Bar Council also suggested a time limit for the laying of the report before the Assembly 
to ensure timely receipt of it.

90.	 During oral evidence the LSC indicated that there is a requirement on public authorities to 
make annual reports but the key issue was how the Director reports on the discharge of his 
functions. The LSC expressed the view that, if any directions are issued that impinge on the 
independence of the decision making process or if any inference or influence is brought to 
bear on it, it is critical that the report is clear regarding how the functions are discharged not 
only by the Director but others involved in the day-to-day processing of decisions. This was key 
to the integrity of the post.

91.	 During the oral evidence event the Committee sought opinions on whether the clause 
could be improved by including additional information in the legislation on what the Report 
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should cover. The views expressed noted that there were established protocols about the 
content of annual reports that would apply and there was no need to include that detail in 
the legislation. It may however be useful to establish by way of correspondence with the 
Department the parameters or framework of the expected content of the Report.

92.	 In response to the suggestions made, the Department advised that there were already 
statutory obligations covered under the Government Resources and Accounts Act (Northern 
Ireland) 2001 to lay the Departmental, including Agency, Annual Report and Accounts in the 
Assembly. The statutory deadline is 15 November. The Department indicated that, while 
there was a question mark over whether this report would form part of the annual report and 
accounts, or form a separate report, the Department envisaged that it would be published in 
line with the timing of those and an amendment to Clause 5 was not necessary.

93.	 The Committee noted the requirements regarding the publication of the Annual Report 
as outlined by the departmental officials and agreed that it was content to support the 
inclusion of Clause 5 as drafted in the Bill.

Clause 6 and Schedule 2

Clause 6 - Amendment of Law Relating to Legal Aid, Civil Legal 
Services and Criminal Defence Services

Schedule 2 – Amendments
94.	 Clause 6 introduces Schedule 2 which contains a large number of amendments. The 

amendments relate to Part 3 of the 1981 Order in relation to representation in criminal 
proceedings and to the 2003 Order in relation to civil legal services and criminal defence 
services.

95.	 Schedule 2 sets out a large number of amendments to the Legal Aid, Advice and Assistance 
(Northern Ireland) Order 1981 and other pieces of legislation. The majority of amendments 
are purely technical in nature and necessary to reflect the transfer of functions regarding the 
administration of legal aid from the LSC to the Department of Justice.

96.	 Areas of substantial amendment relate to:

■■ the assignment of counsel and solicitors, registration of solicitors and counsel eligible to 
be assigned and the restriction of disclosure of information for criminal legal aid.

■■ pending the commencement of criminal defence services under the 2003 Order, advice 
and assistance in criminal matters will be provided under civil legal services. For this 
purpose, paragraph 6(9) of Schedule 2 inserts a new definition for the term civil legal 
services.

■■ the provision of legal aid funding in ‘exceptional cases’.

■■ the removal of the requirement to have a statutory funding code, setting out the criteria 
according to which any decision is to be taken whether to fund (or continue to fund) civil 
legal services for an individual. Instead, decision-making on the funding of civil legal 
services in respect of any individual case will be on the basis of a uniform prescribed 
merits test as provided for by the amendment under paragraph 6 (15)(c) of Schedule 2.

■■ the Department must make regulations to provide for Appeal Panels which will hear 
appeals against prescribed decisions taken on the provision of civil legal services.

97.	 A range of issues were raised by the key stakeholders in both written and oral evidence.

98.	 The Bar Council informed the Committee that it had requested a legal opinion to ascertain 
the impact of the amendments relating to the legal aid, civil legal services and criminal 



Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

16

defence services which it indicated it would share with the Committee. At the time of the 
completion of the Committee Stage of the Bill a copy of the legal advice had not been 
received.

Statutory Exceptional Grant Funding
99.	 A number of respondents raised the issue of the importance of independence in decision 

making in relation to Statutory Exceptional Grant funding.

100.	 The Law Society stated that, in the case of the Statutory Exceptional Grant Funding provision, 
the importance of independence in decision-making is paramount. It outlined concerns that 
it had raised during the Department’s initial consultation that caution should be taken in 
ensuring the effective operational independence of decision making in inquest/legacy cases 
and civil actions in terrorist cases and asserted that this is particularly the case in a post-
conflict society in which the application of clear, consistent and impartial legal principles to 
some controversial cases is necessary to ensure widespread confidence in the administration 
of justice.

101.	 KRW LLP noted that under the Schedule of Amendments to existing legislation the Access 
to Justice (Northern Ireland) Order 2003 Article 12A is amended to bring into the Bill 
matters relating to exceptional funding provisions. KRW LLP pointed out that the state has a 
responsibility to ensure that legal aid is available to secure access to justice for those with 
insufficient resources in relation to legally complex disputes including matters of human 
rights and was concerned that exceptional funding decisions made by the Director of Legal 
Aid Casework may not be prompt or fair or may be subject to interference because of policy 
guidance, compliance structures or directions as issued by the Department of Justice.

102.	 KRW LLP stated that the Committee should reflect on the particular circumstances of 
Northern Ireland in relation to litigation issued, pending and proposed, in relation to the 
conflict related legacy cases both of the families of the deceased victims of the conflict 
and those surviving as the injured of the conflict and the need to ensure compliance with 
human rights legislation. It suggested that the legacy of conflict related violence is specific 
to Northern Ireland and a mirror Bill to England and Wales should not pass without intense 
scrutiny including broader political consideration as to how to litigate the past. It also outlined 
the need for effective resourcing to ensure access to justice particularly in conflict related 
legacy cases.

103.	 In oral evidence KRW LLP highlighted that there were concerns about the current system 
and noted that the provisions mirror some provisions in England and Wales where only 5% of 
applications were approved.

104.	 The Northern Ireland Human Rights Commission (NIHRC) highlighted that it had previously 
queried why funding for inquests raising issues with regard to Article 2 of the ECHR are not 
within the scope of the mainstream legal aid system. It advised the Committee to seek an 
assurance that the requirement on a family member seeking legal assistance in inquest 
proceedings to apply for legal aid by way of the exceptionality provisions will not unnecessarily 
burden them.

105.	 The NIHRC also recommended that the cases to be funded by way of the exceptionality 
provision should be categorised and it would be useful for the Committee to have an 
indication from the Department of the number of applications that it thinks will be received 
each year and the number that will be granted given that the number of applications in 
England and Wales, with comparable provisions, has been extremely low and the number of 
successful applications even lower.

106.	 The Department indicated that the provisions relating to exceptional funding give effect to 
the recommendation of the Access to Justice Review that the Department/Minister should 
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have no role in decisions on exceptional funding and that the appeals process also applies to 
applications for exceptional funding.

107.	 The Department also outlined that the Northern Ireland Courts and Tribunals Service is 
developing proposals to establish a Legacy Inquest Unit which will be organised along the 
lines of the inquest into the London bombings on 7 July 2005, and comprise: Senior Coroners 
assigned to Article 2 cases; specialist investigative support (e.g. Coroners’ Investigators, 
medical examiners etc.) to support the Coroners’ investigations; dedicated legal support – 
including in-house legal and paralegal staff; and dedicated administrative support, including 
a secure IT platform for managing sensitive material. Subject to securing the necessary 
resources, the Department expects to start putting the arrangements in place later this year.

108.	 The Department indicated that the categorisation of funding decisions would be considered 
as part of governance arrangements with the new Agency.

Funding of Civil Legal Services by the Department
109.	 The Law Society stated that the revised Article 11 of the 2003 Order to provide the 

Department with an explicit aim to “obtain the best possible value for money” in funding civil 
legal services should be clarified in statute. The Law Society outlined that this phrase is not 
defined or qualified in any way, nor its relationship to the other clauses in the 2003 Order set 
out in the subsequent sections, leaving its meaning vague and open to interpretation.

110.	 The Law Society stated that this Clause has the potential to tip the balance of decision-
making priorities over the long-term towards cost-cutting rather than ensuring access 
to justice as the core principle. The Law Society highlighted that there were various 
accountability mechanisms built into the framework of legal aid governance which have the 
effect of rationing resources to cases of genuine need, such as the means and merits test 
and which strike the balance between preserving access to justice for meritorious cases and 
applicants in socio-economic need under Article 6 ECHR with the reality of scarce resources.

111.	 The Law Society expressed the view that a broad ‘value for money’ clause cannot avoid those 
public law requirements and recommended that, if the Department is committed to proceed 
with this clause, it should be clarified to include matters to be taken into account.

112.	 In response, the Department of Justice indicated that substantively there is no change 
being made to the provision in Article 11 of the 2003 Order and the provision reproduces an 
already existing provision. In taking decisions in individual cases, the Director will be applying 
the relevant legislation relating to the specific scheme and the proposed change is simply to 
reflect the change of status from the LSC to an Executive Agency.

Appeal Panels
113.	 The Law Society welcomed the fact that the Department had moved away from its original 

proposal for a single member appeals process but expressed concern that the Appeal Panels 
would not be composed of externally recruited lawyers, which it stated was considered by the 
Commission as a vital safeguard in terms of independence. The Law Society indicated that, 
given the need for knowledge of the legal issues involved and the failure to require that the 
Director has a background in civil justice affairs, the new arrangements may be lacking in the 
expertise and distance necessary to create a balanced, arms-length relationship between the 
Department and the new Agency.

114.	 The Law Society stated that for the appeals mechanism to have confidence it must be seen 
to be fair, accessible and rigorous and expressed the view that Schedule 2 should specify 
that Appeal Panels would be made up of a majority of legal members with provision for the 
third member of a panel to be drawn from other relevant backgrounds. It also recommended 
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that the Committee pay close attention to the regulations relating to the appeals mechanism 
that would come forward in due course.

115.	 The Association of Personal Injury Lawyers, at the oral evidence event, stated that the current 
legal aid committees operate extremely well because there are qualified solicitors and 
barristers who are trained to know all the issues with the applications and appeals that they 
are dealing with.

116.	 The Northern Ireland Human Rights Commission questioned whether the appeals process 
was sufficiently robust and advised the Committee to seek further information on the 
proposed appeals body, including the manner of appointment of members, the terms on 
which they would be appointed, terms for any disqualifications and what guarantees of 
independence will be provided to exclude any legitimate doubt as to the independence or 
impartiality of the appeals body.

117.	 The Assembly Examiner of Statutory Rules, when providing advice to the Committee on the 
range of delegated powers within the Bill to make subordinate legislation and the choice 
of Assembly control provided for each power, indicated that the provision in Schedule 2, 
paragraph 6(22)/new Article 20A of the 2003 Order is clearly significant, providing the 
framework for the constitution and procedure of Appeal Panels (deciding appeals on individual 
applications for civil legal services). He expressed the view that if Article 20A of the 2003 
Order was to remain as a regulation-making power, rather than placing some of the most 
significant provisions on the face of the Bill, then the regulation-making power is of some 
great significance to the Bill and should be subject to the draft affirmative procedure on the 
first and subsequent exercise of the powers rather than, as provided in the Bill as drafted, on 
the first occasion with subsequent regulations subject to the negative resolution procedure.

118.	 The Department outlined that its intention was to seek individuals from a range of 
professional backgrounds including legally qualified individuals and practising lawyers 
(solicitors and barristers) with experience of the types of issues involved who would be able 
to bring this experience to the appeals process. In oral evidence the Department explained 
that they were keen to include people who have experience in relevant areas, for example, 
social care in relation to family matters.

119.	 The Department indicated that the panel would be appointed through a public appointments 
process following the principles set out by the Commissioner for Public Appointments 
Northern Ireland. The decision to move to a panel of three persons, rather than one, meant 
that each appeal could be heard by individuals from a range of backgrounds. An explicit 
requirement in the Appeal Regulations would be for the presiding officer to be a lawyer.

120.	 The Department outlined that all applicants would retain the right of appeal if their application 
for civil legal services was refused and that applicants would be given reasons and would 
have the opportunity to address those reasons before and when going to appeal.

121.	 In response to the issue raised by the Examiner of Statutory Rules, the Department outlined 
that the regulations would be very detailed and include provisions relating to operational 
matters and highlighted that, as currently drafted, the new clause gave the Assembly a say 
in the initial setting up of the relevant regime but did not require every minor or technical 
amendment to that regime to be subject to debate in the Assembly. The Department 
indicated that if the Committee was minded to accept the Examiner’s advice it would not wish 
to argue against it.

Oral Hearings
122.	 The Law Society noted that Schedule 2 provided that oral appeals would be available only 

in circumstances to be prescribed in regulations to follow under the proposed new Article 
20A(2)(f) of the 2003 Order and expressed the view that provision should be made for 
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oral appeals when it is considered that the complexity of the circumstances render this 
appropriate. The Law Society suggested that the proposed new Article 20A(2)(f) of the 2003 
Order should be redrafted to remove the phrase “except in such cases as may be prescribed” 
in favour of a phrase along the lines “except in cases where the complex issues of law or 
fact requires an oral appeal”. The Law Society argued this would provide greater flexibility 
than a prescriptive list of hurdles. It also suggested that natural justice would indicate that 
appellants should always be allowed to appear in person unless they determine that they do 
not wish to do so.

123.	 In response the Department outlined that robust arrangements would be introduced to 
consider applications for civil legal services. This would include a review process and, when 
an application for funding is refused, clear reasons will be given. If the decision is appealed 
it will be subject to further consideration to see if approval can be granted before going 
to an Appeal Panel. The Department therefore anticipated that the quality of applications 
for funding would improve and the number of appeals reduce. The provision of reasons for 
refusing an application (which an appellant will be required to address in writing as part of 
the appeals process) means that, in most situations, it would be appropriate to deal with the 
appeal on paper. The Department explained that, under the current arrangements, a large 
number of appeals are dealt with on paper. The Appeal Regulations will however include 
provision for oral representation in appropriate cases. The criteria for allowing oral hearings 
would be set out in the regulations, which would be subject to the Assembly’s control by way 
of the draft affirmative procedure.

Assignment of counsel and solicitors; registration of solicitors and 
counsel eligible to be assigned; and disclosure of information

124.	 The Bar Council highlighted that the Bill replicated 36(1)(4) of the 2003 Order but 
unfortunately 36(5) had not been transferred. This required the Department to “consult the 
Lord Chief Justice, the Law Society and the General Council of the Bar of Northern Ireland 
and undertake such other consultation as appears to him to be appropriate”. The Bar Council 
asserted that it is important that the profession and key stakeholders have a role in the 
development of any registration scheme and asked the Committee to propose the replication 
of 36(5) within the draft Bill.

125.	 The Bar Council outlined that the Department had yet to discuss the matter of registration 
in detail with the Bar and it would welcome the opportunity to do so. It noted that the 
Department was preparing a public consultation on the matter.

126.	 The Assembly Examiner of Statutory Rules advised the Committee that the rules in respect 
of the assignment of solicitor and counsel where a criminal aid certificate has been granted, 
which are provided for in new Articles 36A, 36B and 38A (1) of the Legal Aid Advice and 
Assistance (Northern Ireland) Order 1981 as inserted by paragraph 1 (5) and (6) of Schedule 
2, were significant powers in themselves and were also intended to replicate provisions in 
the 2003 Order. That Order recognises their significance by making them subject to the draft 
affirmative procedure on first and subsequent occasions and, in the Examiner’s view, the Bill 
should provide for them to be subject to that same control rather than, as provided in the Bill 
as currently drafted, on the first occasion with subsequent regulations subject to the negative 
resolution procedure.

127.	 In response to the issue raised by the Bar Council, the Department outlined that the 
amendment referred to, which is contained in paragraph 1(5) of Schedule 2 to the Bill, is 
to insert a new Article 36B provision into the 1981 Order. It is to provide for a register of 
solicitors and counsel eligible to be assigned under criminal legal aid. The Department 
explained that the new provision refers, in Article 36B(1), to rules under the existing general 
rulemaking power in Article 36(3) of the 1981 Order. In its current form, Article 36(3) of the 
1981 Order prescribes a number of statutory consultees, including the Lord Chief Justice 
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and the Attorney General. When bringing forward rules under this rule-making power, in 
compliance with its obligation under common law, the Department has always – without fail –
consulted with both the Law Society and the Bar Council. On that basis, it was the view of the 
Department that it was not necessary to make the amendment proposed by the Bar Council.

128.	 The Department confirmed that it would separately bring forward proposals for a registration 
scheme and would be consulting with the Bar Council as a key stakeholder.

129.	 With regard to the issue raised by the Examiner of Statutory Rules, the Department 
acknowledged that, in relation to their respective ‘matching provisions’ in the 2003 
Order, they are subject to the Assembly’s control by way of the draft affirmative procedure 
throughout. The Department stated that the draft clauses involved here follow the approach 
adopted in respect of the relevant amendments made to its legal aid legislation by the Justice 
Act (Northern Ireland) 2011. The Department indicated that if the Committee was minded to 
accept the Examiner’s advice it would not wish to argue against it.

Disclosure of information
130.	 The Information Commissioner’s Office noted the statutory bar on the disclosure of 

information contained within draft Article 38A. The bar would not apply where the consent 
of the person who provided the information had been obtained or unless permitted by rules 
made under Article 36. The Information Commissioner recommended that, unless otherwise 
contained in the legislation, the Bill should be amended to require that the rules made under 
Article 36 be published.

131.	 The Department explained that, as with all other secondary legislation, the Disclosure 
of Information Regulations to be made under Article 32 of the 2003 Order and also any 
corresponding Disclosure of Information Rules made under Article 38A of the 1981 Order will 
be published and laid before the Assembly.

132.	 When the Committee discussed Clause 6 and Schedule 2 one Member expressed some 
reservations about the proposed make-up of the Appeal Panels and the intention to include 
lay persons as well as legally qualified persons. While content with a panel of three members 
and a lawyer chairing the panel, they questioned what lay people could bring to the evaluation 
of appeals given the Panel would deal primarily with legal issues that require a thorough 
understanding of the law and the facts relating to the law. The Committee noted that the 
detail of the appeals mechanism, including the make-up and procedures of the panels, would 
be set out in subordinate legislation which would provide an opportunity for in-depth scrutiny.

133.	 The Committee agreed with the assessment of the Assembly Examiner of Statutory Rules 
that both regulation making powers relating to new articles 36A, 36B and 38A(1) of the 
Legal Aid, Advice and Assistance (Northern Ireland) Order 1981 (as inserted by paragraph 
1(5) and (6) of Schedule 2 of the Bill) which makes provision for rules in respect of the 
assignment of solicitors and counsel where a criminal aid certificate has been granted 
and new Article 20A of the 2003 Order (paragraph 6(22) of Schedule 2 of the Bill) which 
provides for rules for the constitution and procedure of appeals panels in respect of 
individual decisions relating to the granting of civil legal services were significant and 
should be subject to the draft affirmative procedure on the first and subsequent exercise 
of the powers rather than subject to the draft affirmative procedure on first exercise with 
subsequent rules being subject to the negative resolution procedure as currently provided 
for in the Bill. The Committee agreed that it would support amendments to make these 
changes to Schedule 2.

134.	 The Department subsequently wrote to the Committee indicating that, in light of its 
decision, the Department would adopt the same approach and instruct Legislative Counsel 
to draft the necessary amendments to be brought forward at the appropriate stage. On 17 
June 2014 the Department provided the proposed wording of the two amendments for the 
Committee’s information.
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Part 2: Coroners’ Courts

Clause 7: Lord Chief Justice to be President of Coroners’ Courts

Clause 8: Presiding Coroner
135.	 Clause 7 makes provision for the Lord Chief Justice to be the President of the Coroners’ 

Courts by amending section 12(1D) of the Justice (Northern Ireland) Act 2002.

136.	 Clause 8 requires the Lord Chief Justice to appoint a Presiding Coroner with responsibility for 
the Coroners’ Courts and the other coroners and deputy coroners.

137.	 These clauses were generally supported by those organisations who commented on them 
in written and oral evidence. The Lord Chief Justice noted that the provision to appoint him 
President of the Coroners’ Courts was consistent with his judicial leadership role for other 
judicial tiers and he therefore welcomed the provision as did both the Bar Council and the 
Law Centre (NI).

138.	 Both the Northern Ireland Human Rights Commission and the NI Policing Board, noting the 
issue of delays in relation to legacy inquests, were interested in whether the appointment 
of the Lord Chief Justice as President of the Coroners’ Courts would have any positive 
implications for addressing delay in the Coroners’ Courts and what role, if any, he would have 
in managing such delays.

139.	 The Department of Justice outlined that the new arrangements were intended to assist in the 
better administration of the Coroners’ Courts and case management of inquests including 
legacy inquests, and would allow the Lord Chief Justice to introduce improved judicial case 
management in those courts. The Department also highlighted that the new powers had also 
been referred to as part of a package of measures put forward to the Committee of Ministers 
in Strasbourg on 16 April 2014 specifically directed at helping to address delay in legacy 
inquests.

140.	 During the oral briefing by departmental officials on the principles of the Bill, the 
Committee noted that the provisions regarding the Coroners’ Courts arose as a result 
of a recommendation in the Review of the Criminal Justice System in Northern Ireland in 
2000 that the Lord Chief Justice should have a clearly defined position as head of the 
judiciary and that each tier of the judiciary should have a representative in order to facilitate 
the co-ordination and management of court business and to provide a figurehead. While 
those recommendations had been implemented in the Justice (Northern Ireland) Act 2002 
arrangements were not included at that time for the Coroners’ Courts. The Committee 
questioned the delay in bringing forward legislative changes relating to the Coroners’ Courts 
given that the other related changes had been made at a much earlier stage.

141.	 The Department explained that, while the reason for not including the Coroners’ Courts in the 
relevant provision of the 2002 Justice Act was not entirely clear, the ‘Luce’ Review which was 
a fundamental review of death certification and investigation in England, Wales and Northern 
Ireland and the Shipman Inquiry were underway at that time and it may have been considered 
that the outcome of these Reviews had the potential to raise wider issues and it would have 
been more appropriate to deal with all such matters together.

142.	 The Department also highlighted that alternative non-statutory arrangements were put in 
place in 2006 which were intended to provide senior judicial leadership for the Coroners’ 
Courts. Under these administrative arrangements a High Court Judge, Mr Justice Weir, 
became the Presiding Judge.

143.	 The Committee, noting that the provisions were intended to assist in the better 
administration of the Coroners’ Courts and case management of inquests, agreed that it 
was content to support the inclusion of Clause 7 and Clause 8 as drafted in the Bill.
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Part 3: Supplementary

Clause 9: Application to the Crown

Clause 10: Supplementary, incidental or consequential provision

Clause 11: Repeals

Clause 12: Commencement

Clause 13: Short title
144.	 Clauses 9 to 13 are largely technical in nature. There were no comments received in relation 

to Clauses 9, 10, 11 or 13.

145.	 The Committee agreed that it was content to support the inclusion of Clauses 9, 10, 11 
and 13 as drafted in the Bill.

146.	 Clause 12 sets out when the provisions of the Bill will come into operation. It is intended that 
civil legal services will be implemented on the same date that the Legal Services Commission 
is dissolved and the new Agency set up within the Department of Justice. For this reason 
various provisions and consequential amendments will be coming into operation on the 
day after Royal Assent to enable the Department to bring forward the necessary secondary 
legislation to implement civil legal services and have them commence on the dissolution date.

147.	 The Assembly Examiner of Statutory Rules, in his advice to the Committee on the delegated 
powers in the Bill, indicated that it seemed better that if what was in Clause 12(3) regarding 
transitional and transitory provisions was worked into Clause 10 (supplementary, incidental, 
or consequential provision) instead. Orders under Clause 10 are subject to negative 
resolution unless they amend or repeal a provision of primary legislation, in which case they 
are subject to the draft affirmative procedure. His views were based on criticism the Scottish 
courts had on occasion levelled at the Scottish Government for framing defective transitional 
provisions in commencement orders.

148.	 In response the Department highlighted that it had sought advice on this technical issue from 
Legislative Counsel who had drafted the Bill. Legislative Counsel had indicated that it was 
extremely common for commencement orders to contain transitional or saving provisions and, 
in his view, it would be difficult to deal with transitional issues in a separate Statutory Rule 
subject to approval as it is often not clear until the commencement order is being drafted 
what is needed by way of transitional provisions. He also noted that commencement and 
transitional provisions go together and complement each other and it is helpful to the reader 
to find them in the same document rather than having to look at the commencement order to 
find out what date something came into force and then look at a separate document to see 
to what extent the new provision applied to transactions which had begun but not finished on 
that date, or whether, and if so how, the provision applied to events which happened before 
commencement.

149.	 The Committee noted the explanation provided by the Department and agreed that it was 
content to support the inclusion of Clause 12 as drafted in the Bill.

Schedule 3: Repeals
150.	 Schedule 3 reflects the amendments made under Schedule 2 to the Bill.

151.	 Schedule 3 is technical in nature and no comments were received in relation to it.

152.	 The Committee agreed that it was content to support the inclusion of Schedule 3 as 
drafted in the Bill.
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Consideration of a proposed New Provision for 
inclusion in the Bill

153.	 Prior to the commencement of the Committee Stage of the Bill, the Attorney General for 
Northern Ireland wrote asking the Committee to consider a possible amendment to the Bill.

154.	 The Attorney General outlined that, under section 14(1) of the Coroners Act (Northern Ireland) 
1959, he has the power to direct an inquest where he considers it ‘advisable’ to do so but 
has no powers to obtain papers or information that may be relevant to the exercise of that 
power. He indicated that he had experienced some difficulty in recent years in securing 
access to documents that he has needed such as serious adverse incident report forms 
from Health and Social Care Trusts and the proposed amendment to the 1959 Act would 
confer a power on him to obtain papers and provide a clear statutory basis for disclosure. 
The Attorney General stated that the principle focus of his concern was deaths that occur in 
hospital or where there was otherwise a suggestion that medical error may have occurred and 
he provided the draft wording of the proposed new provision.

155.	 The Attorney General subsequently wrote to the Committee on 30 April 2014 suggesting a 
revised text for the amendment. The main change was to clearly provide a statutory basis 
for disclosure to the Attorney General of papers relating to deaths e.g. in a hospital or over a 
certain period so that he could consider whether he should exercise his section 14(1) power 
to direct an inquest in any particular case as the original text of the amendment could have 
been interpreted as only applying to papers relating to a specific death of which the Attorney 
General was already aware. The second change was designed to restrict the scope of the 
power to information or documents which relate to the health or social care provided to the 
deceased.

156.	 The Committee took the opportunity when requesting written evidence on the Bill to seek 
views on the Attorney General’s proposed amendment. The Committee also discussed the 
proposal with the Attorney General at the meeting on 28 May 2014 and sought advice on the 
scope of the Bill as currently drafted.

157.	 The Law Society agreed in principle that, in order for the Attorney General to take reasonable 
decisions under the Wednesbury standard in respect of directing an inquest under Section 
14 of the Coroners Act 1959, he must have adequate powers in order to provide him with 
sufficient information to take such decisions. Noting that the Bill proposes to install the Lord 
Chief Justice as President of the Coroners’ Courts and create a Presiding Coroner, the Law 
Society expressed the view that any such amending clause should clarify the procedures 
between the Attorney General and the Courts and that there was a need to look at any new 
powers in detail to ensure that they are procedurally appropriate and clear. Doing so would 
ensure that any clause operates as a safety valve to provide for exceptional circumstances or 
circumstances in which it would be in the public interest for the Attorney General to exercise 
his powers under the 1959 Act.

158.	 The Law Society also believed that any proposed new arrangements should provide for the 
Attorney General to make an application to the High Court to exercise such discretion to call 
for evidence outlining that there is a similar provision provided for the Attorney General for 
England and Wales and that this would bring the jurisdiction of the Attorney General within 
the supervision of the Court and guarantee a collaborative, joined-up approach to policy on 
inquests.

159.	 A similar view was also expressed by the Lord Chief Justice who indicated that it would be 
helpful if, as in England and Wales, the Attorney General made an application to direct an 
inquest through the High Court which would assist the Coroners in understanding why an 
inquest was directed.
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160.	 The Association of Personal Injury Lawyers stated that it was important that inquests are 
conducted thoroughly and concluded as quickly as possible so that a bereaved family can 
rebuild their lives following the loss of a loved one. The Association supported, in principle, 
any measures which ensure that those families are able to have all the answers to their 
questions as to why their loved ones needlessly died.

161.	 Castlereagh Borough Council indicated that the proposed amendment would be welcome 
as it would put in place a more structured process for dealing with medical errors which 
result in death. The Council’s Registrar was of the view that it adds to the bereaved relative’s 
pain when an acknowledgement of medical mistakes is not forthcoming and that greater 
transparency in the process is a positive step.

162.	 The Law Centre (NI) highlighted that the recent experience of public inquiries has been that it 
is not always easy to access all relevant material in a timely and straightforward manner and, 
in the interests of openness, administrative and financial efficiency it supported the proposed 
amendment. The Law Centre (NI) also stated that the power should not only cover deaths 
in hospital but should apply to other deaths that may fall within the ambit of the Attorney 
General’s powers to direct an inquest.

163.	 The Information Commissioner’s Office highlighted that, although a substantial amount of the 
information sought by the Attorney General will relate to the deceased persons and be of no 
relevance under the Data Protection Act, other information may be personal data relating to 
family and friends of the deceased as well as to medical staff. The Information Commissioner 
indicated that, given the public interest involved and the difficulties which the Attorney 
General had found in obtaining the papers or other information, it would appear appropriate 
to invest an explicit power on him and provide a statutory basis for disclosure. Consideration 
should, however, be given to limiting such power solely to cases involving deaths which have 
occurred in hospital or where medical error is thought to have led to a death.

164.	 The Northern Ireland Human Rights Commission noted that the Attorney General had raised 
concerns regarding deaths in which there is a suggestion that a medical error has occurred 
and advised that the procedural obligation under Article 2 of the European Convention on 
Human Rights extends to deaths in a medical context.

165.	 KRW LLP stated that, while the Attorney General’s proposal had a principle focus relating 
to deaths that occurred in hospital or where there was a suggestion of medical error, it 
considered that it had a broader effect especially in relation to conflict related legacy cases. 
KRW LLP supported the proposal on the basis of a clear statutory basis for disclosure 
and wished to see the clause drafted to put in place provisions that disclosure of material 
directly relating to the deceased is automatically made to the families of the bereaved 
being so considered for a new inquest by the Attorney General to comply with the next of kin 
participation requirement of the Article 2 procedural investigatory obligation arising following 
a breach. This, it suggested, would be in the form of a presumption of disclosure following an 
Article 2 assessment of risk by the Attorney General.

166.	 The NI Policing Board noted that the Attorney General’s power to direct an inquest was not 
limited to deaths involving hospital/medical failings and there is no time limit as regards the 
date of death. It wished to see further clarity regarding the proposed amendment and whether 
it would empower the Attorney General to obtain any documents connected with any death 
in respect of which he was considering directing an inquest or whether his power should be 
restricted to certain types of documents, such as medical records, and only in respect of 
certain types of cases.

167.	 The PSNI also questioned whether the provision could potentially extend the power to police 
records in which case it would wish to consider the implications for policing.

168.	 The South Eastern Health and Social Care Trust stated that it had no objection to the 
amendment suggested by the Attorney General which would provide a clear statutory basis 



25

Consideration of a proposed New Provision for inclusion in the Bill

for disclosure of papers to assist the Attorney General in relation to direction of an inquest 
under Section 14(1) of the Coroners Act (Northern Ireland) 1959. In its view the proposed 
amendment would assist the Trust, where required, to be clear about what documentation 
could be released to the Attorney General.

169.	 Both the Southern Health and Social Care Trust and the Northern Health and Social Care 
Trust indicated that, in principle, where the Coroner has decided not to hold an inquest, 
it would be necessary for the Attorney General to have access to relevant information to 
allow him to reach an informed decision as to whether to direct that an inquest be held. 
Both Trusts highlighted that it would be important that the legislation clearly sets out what 
information the Attorney General is entitled to access and also expressed concerns about 
duplication of process and the consequent impact on resources if the Attorney General were 
to exercise the power to request information while the death is still under investigation by the 
Coroner and a decision to hold an inquest had not yet been taken.

170.	 The Minister for Health, Social Services and Public Safety, in correspondence to the 
Committee, highlighted a number of issues regarding the proposed provision.

171.	 The Health Minister outlined that, in principle, he had no objection to the Attorney General 
having the power to access the information necessary to allow him to discharge his 
functions under section 14 of the Coroners Act (Northern Ireland) 1959. He however outlined 
that his Department promotes a culture of learning, openness and transparency and he 
wanted to ensure that when things go wrong the necessary learning is applied across the 
Health and Social Care system. He had concerns that a legislative requirement to produce 
documentation may have an adverse impact on staff coming forward to provide relevant 
information which could in turn damage the potential to identify and share learning from 
serious adverse incidents or deaths in hospital.

172.	 The Minister also stated that it would be important to have more policy clarity as to 
the precise intent of the provision and how it would be used in practice if the proposed 
amendment was to provide a power for the Attorney General to obtain information in relation 
to any death occurring within the Health and Social Care system, even where the Attorney 
General has no reason to believe an inquest would be advisable.

173.	 The Minister indicated that, as the proposed amendment impacts on at least two 
Departments, the revised policy position would need to be considered by the Executive 
as required under the Ministerial Code. He also noted the concerns of others about the 
appropriateness of using the Legal Aid and Coroners’ Courts Bill as a vehicle to make the 
proposed amendment and the question that had been raised regarding whether it fell within 
the scope of the Bill.

174.	 The Attorney General, when he discussed the proposed provision with the Committee on 28 
May 2014, indicated that the text of the amendment makes it clear that it is confined to 
deaths occurring within a Health and Social Care setting. He did not believe it would create 
a burden on the Health Service and stated that the issue that the amendment seeks to 
address is reasonably urgent given recent media reports about deaths occurring without 
being referred to the Coroner. The Attorney General highlighted that there appears to be a 
gap in potential investigation for accountability purposes and the proposed amendment is 
designed to close that gap.

175.	 The Attorney was of the view that the amendment fell squarely within the Bill as it dealt with 
an aspect of coronial procedures.

176.	 The Department of Justice, in correspondence to the Committee, outlined that the Attorney 
General had raised the question of an amendment with the Department earlier in the year, 
when preparation for the Bill’s introduction was at an advanced stage. While the Department 
stated that it had no objection to considering his request in principle, it was of the view that 
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the amendment would require further consideration, and might be better examined in the 
context of a wider review of coronial law.

177.	 The Department outlined that it had given a commitment to review the coronial law as part 
of the package of measures put forward to the Committee of Ministers in Strasbourg on 
16 April 2014 to help address the issue of delay in legacy inquests and is now considering 
how the review might be taken forward. One option was to refer the matter to the Law 
Commission which would facilitate proper consideration of the problems the Attorney General 
has encountered, and the most appropriate solution in the context of coronial law generally. 
The Department also raised a question regarding whether the proposed amendment may 
be technically outside the scope of the Bill and noted that, as it raised cross-cutting issues 
particularly for the Department of Health, Social Services and Public Safety, it is a matter 
which should be determined by the Executive. The Department concluded that it was not 
convinced that the Bill was the appropriate legislative vehicle for the Attorney General’s 
request.

178.	 The Department of Justice subsequently wrote outlining the existing statutory framework 
regarding the duty to report deaths to the Coroner under Section 7 of the Coroners Act 
(Northern Ireland) 1959 and also setting out the powers which exist in Ireland and in England 
and Wales in relation to directing an inquest. The Department explained that, under section 
24 of the Coroners Act 1962, the position in Ireland is almost identical to the current position 
here; the Coroner may direct an inquest where he has reason to believe that a person died in 
circumstances which, in his opinion, make the holding of an inquest advisable. The power of 
the Attorney General for England and Wales (AGEW) differs slightly, in that, under section 13 
of the Coroners Act 1988, the AGEW may apply to the High Court for an order that an inquest 
(or another inquest) be held. The Department stated that in neither of those jurisdictions is 
there a specific ancillary power for the Attorney General to require information nor is there an 
intention to introduce such a power.

179.	 The Committee was generally supportive of the principle of the proposed amendment and 
the need for the Attorney General to have access to the necessary information to enable 
him to properly discharge his functions under Section 14 of the Coroners Act (Northern 
Ireland) 1959.

180.	 However, the Committee was of the view that the proposed additional provision to the Bill 
raised a number of issues that required further scrutiny and consideration. Unfortunately it 
was not possible to undertake such scrutiny in the timescale within which the Committee 
was required to complete the Committee Stage of the Legal Aid and Coroners’ Courts 
Bill. The Committee agreed that if an alternative Bill could be found within which the 
amendment could be taken forward and considered properly in the foreseeable future the 
Committee would support that approach.
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Clause by Clause Consideration of the Bill

181.	 Having considered the written and oral evidence received on the Bill, the Committee 
deliberated on the clauses and schedules of the Bill at its meeting on 4 June and undertook 
its formal clause-by-clause consideration at its meeting on 11 June 2014 – see Minutes of 
Proceedings in Appendix 1 and Minutes of Evidence in Appendix 2.

182.	 The Committee supported two amendments to Schedule 2 of the Bill, which will be brought 
forward by the Department of Justice, to address issues raised by the Assembly Examiner 
of Statutory Rules regarding the Assembly control provided in the Bill in relation to two 
regulation making powers.

183.	 Some Members expressed reservations about the proposed framework to ensure the 
independence of the Director regarding decisions in individual cases, whether policy 
constraints could impact negatively on the exercise of that independence because a category 
of cases could be excluded from consideration by the Director of Legal Aid Casework, the 
proposed make-up of the Appeal Panels and whether proper safeguards are in place and 
indicated that they may wish to give further consideration to these issues at a later stage.

184.	 Some Members also expressed the view that Clause 2(1) which states “The Department 
must designate a civil servant in the Department as the Director of Legal Aid Casework” 
could be better drafted, and indicated that they may wish to consider this further at a later 
stage.

185.	 Information on the Committee’s deliberations on the individual clauses and schedules in the 
Bill can be found in the previous section of this report.

Clause 1 - Dissolution of the NI Legal Services Commission

186.	 Agreed: the Committee is content with Clause 1 as drafted.

Clause 2 - Designation of Director of Legal Aid Casework

187.	 Agreed: the Committee is content with Clause 2 as drafted.

Clause 3 - Exercise of Functions by Director

188.	 Agreed: the Committee is content with Clause 3 as drafted.

189.	 Some Members expressed some reservations.

Clause 4 - Designation of Functions of Director

190.	 Agreed: the Committee is content with Clause 4 as drafted.

Clause 5 - Annual Report of Director

191.	 Agreed: the Committee is content with Clause 5 as drafted.

Clause 6 - Amendment of law relating to legal aid, civil legal services and criminal defence 
services

192.	 Agreed: the Committee is content with Clause 6 as drafted.

Clause 7 - Lord Chief Justice to be President of the Coroners’ Courts

193.	 Agreed: the Committee is content with Clause 7 as drafted.

Clause 8 - Presiding Coroner

194.	 Agreed: the Committee is content with Clause 8 as drafted.
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Clause 9 - Application to the Crown

195.	 Agreed: the Committee is content with Clause 9 as drafted.

Clause 10 - Supplementary, incidental or consequential provision

196.	 Agreed: the Committee is content with Clause 10 as drafted.

Clause 11 - Repeals

197.	 Agreed: the Committee is content with Clause 11 as drafted.

Clause 12 - Commencement

198.	 Agreed: the Committee is content with Clause 12 as drafted.

Clause 13 - Short Title

199.	 Agreed: the Committee is content with Clause 13 as drafted.

Schedule 1 - Transfer of assets, liabilities and staff of Commission

200.	 Agreed: the Committee is content with Schedule 1 as drafted.

Schedule 2 - Amendments

201.	 Agreed: the Committee is content with Schedule 2 subject to two amendments to be brought 
forward by the Department of Justice to provide for all rules made under the provisions in 
respect of the new Article 36A, 36B and 38A provisions in the 1981 Order, and the Article 
20A provision in the 2003 Order in respect of appeal panels, to be subject to the draft 
affirmative resolution procedure on the first and subsequent occasions.

Schedule 3 - Repeals

202.	 Agreed: the Committee is content with Schedule 3 as drafted.

Long Title

203.	 Agreed: the Committee is content with the Long Title of the Bill.
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Thursday 13 March 2014 
Room 30, Parliament Buildings

Present:	 Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Stewart Dickson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Mr Alban Maginness MLA 
Ms Rosaleen McCorley MLA 
Mr Patsy McGlone MLA 
Mr Jim Wells MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Mrs Roisin Donnelly (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer)

Apologies:	 Mr Paul Givan MLA (Chairman)

The meeting commenced at 2.05 p.m. in public session.

5.	 Legal Aid and Coroners’ Courts Bill

2.11 p.m Mr Mark McGuckin, Deputy Director, Public Legal Services Division and Ms Carol 
Graham, Bill Manager, Department of Justice joined the meeting.

2.14 p.m. Mr McGlone joined the meeting.

Mr McGuckin outlined the main principles of the Legal Aid and Coroners’ Courts Bill.

A question and answer session followed covering issues including: the delay in bringing 
forward the provisions relating to the Coroners’ Courts given the changes arose from the 
Review of the Criminal Justice System in 2000; whether the new structure will improve 
accountability and forecasting of legal aid spend; budgetary control and oversight 
arrangements; the transfer of staff from the Legal Services Commission to the Department 
of Justice; implications for staff pension entitlements; job opportunities for those outside 
the civil service; anticipated levels of efficiencies and cost saving opportunities; whether 
an application for legal aid can be made on-line; staff turnover within the Legal Services 
Commission; whether there will be a new management structure; the proposed new legal aid 
appeals process; the proposed composition of the appeals panel; whether appeals can be 
made in person or are always in writing; the main concerns expressed during the consultation 
process; the legislative timescale for the progress of the Bill; whether there is a financial 
benefit in bringing the Bill through by October 2014; the outcome of the consultation on a 
Review of the Statutory Exceptional Grant Funding Scheme and the reason for the delay in 
publishing the results of this consultation; and whether the provisions in the Bill will address 
the more root and branch difficulties that have been identified in a number of reviews and 
reports in relation to the provision and cost of legal aid.

The officials agreed to provide the Committee with additional information regarding the 
provisions relating to the Coroners’ Courts.

The briefing was recorded by Hansard.

The Chairman thanked the officials and they left the meeting.
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Agreed:	 The Committee agreed that it was content to support the principles of the Bill 
and the Chairman would indicate this at Second Stage.

6.	 Proposals for Handling the Committee Stage of the Legal Aid and Coroners’ Courts Bill

The Committee considered proposals to facilitate early completion of the Committee Stage of 
the Legal Aid and Coroners’ Courts Bill.

The Committee also considered correspondence from the Attorney General for Northern 
Ireland requesting that the Committee considers a potential amendment to the Bill relating to 
his powers under the Coroners Act (Northern Ireland) 1959.

Agreed:	 The Committee agreed in principle to undertake a 10-week Committee Stage and 
noted the provisional timetable.

Agreed:	 The Committee agreed a media sign-posting notice, a list of key stakeholders, 
and a letter, which included a request for views on the Attorney General’s 
proposal, to issue seeking written evidence following the introduction of the Bill.

Agreed:	 The Committee agreed to hold an evidence event on the Bill.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Thursday 10 April 2014 
Room 30, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Stewart Dickson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Ms Marie Austin (Assistant Assembly Clerk) 
Mrs Roisin Donnelly (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer)

Apologies:	 Mr Sydney Anderson MLA 
Mr Patsy McGlone MLA

The meeting commenced at 2.10 p.m. in public session.

10.	 Update on the Committee Stage of the Legal Aid and Coroners’ Courts Bill

The Committee noted that the Committee Stage of the Legal Aid and Coroners’ Courts 
Bill had commenced on 9 April 2014, written evidence was being sought from the key 
stakeholders and an oral evidence event would be scheduled for 14 May 2014. The 
Committee also noted a copy of the Delegated Powers Memorandum provided by the 
Department of Justice.

Agreed:	 The Committee agreed to forward a copy of the Delegated Powers Memorandum 
to the Examiner of Statutory Rules for his views/comments.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 30 April 2014 
Room 21, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

In Attendance:	 Mr Peter Hall (Assembly Clerk) 
Mrs Roisin Donnelly (Assistant Assembly Clerk) 
Mrs Sinead Kelly (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer)

Apologies:	 Mr Stewart Dickson MLA 
Mr Patsy McGlone MLA

The meeting commenced at 2.05 p.m. in closed session.

6.	 Legal Aid and Coroners’ Courts Bill – Timetable for Committee Stage of the Bill

The Committee considered proposals for handling the Committee Stage of the Legal Aid and 
Coroners’ Courts Bill and noted a summary of the submissions received and the key issues 
raised by respondents on the Bill.

Agreed:	 The Committee agreed the organisations to be invited to the oral evidence event 
which will take place on Wednesday 14 May 2014 in the Long Gallery, Parliament 
Buildings.

Agreed:	 The Committee agreed to invite the Department of Justice to give oral evidence 
on the Bill at the meeting on 28 May 2014.

Agreed:	 The Committee agreed to publish the written evidence in relation to the Bill on 
the Committee webpage.

Agreed:	 The Committee agreed to forward correspondence from the Attorney General 
for Northern Ireland regarding his proposed amendment to the Bill to the 
respondents who have commented on this proposal.

The Committee considered a motion to extend the Committee Stage of the Legal Aid and 
Coroners’ Courts Bill.

Question put and agreed:

That, in accordance with Standing Order 33(4), the period referred to in Standing Order 
33(2) be extended to 20 June 2014, in relation to the Committee Stage of the Legal Aid and 
Coroners’ Courts Bill (NIA 33/11-15).

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 7 May 2014 
Room 21, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Stewart Dickson MLA 
Mr William Humphrey MLA 
Ms Rosaleen McCorley MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Mrs Marie Austin (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer)

Apologies:	 Mr Tom Elliott MLA 
Mr Seán Lynch MLA 
Mr Patsy McGlone MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

The meeting commenced at 2.05 p.m. in public session.

9.	 Matters Arising

ii.	 The Committee noted an updated timeline for the Committee Stage of the Legal Aid 
and Coroners’ Courts Bill and further information provided by the Department of 
Justice regarding the delay in bringing forward the provisions to make the Lord Chief 
Justice the President of the Coroners’ Courts and Keeling Schedules for the Bill which 
show the Legal Aid legislation as it would appear following enactment of the Bill.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 14 May 2014 
Long Gallery, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Stewart Dickson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Ms Marie Austin (Assistant Assembly Clerk) 
Mrs Roisin Donnelly (Assistant Assembly Clerk) 
Mrs Sinead Kelly (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer)

Apologies:	 Mr Patsy McGlone MLA

The meeting commenced at 2.03 p.m. in public session.

1.	 Apologies

Apologies are detailed above.

2.	 Legal Aid and Coroners’ Courts Bill – Oral Evidence Event

The Chairman welcomed the witnesses to the meeting and outlined the structure of the 
evidence session.

2.05 p.m. Stewart Dickson and William Humphrey joined the meeting.

The Chairman invited the witnesses to outline issues in relation to the clauses in the Legal 
Aid and Coroners’ Courts Bill and Members asked questions.

Clause 1: Dissolution of Northern Ireland Legal Services Commission

Ronnie Spence and Paul Andrews, NI Legal Services Commission and Niall Murphy, KRW Law 
LLP raised a number of issues regarding Clause 1 of the Bill.

2.26 p.m. Tom Elliott joined the meeting.

Clause 2: Designation of Director of Legal Aid Casework

Martin Hanna, Association of Personal Injury Lawyers, Arleen Elliott, Law Society NI, Ronnie 
Spence, NI Legal Services Commission and David Mulholland, Bar Council of Northern Ireland 
raised a number of issues regarding Clause 2 of the Bill.

Clause 3: Exercise of functions by Director

Les Allamby, Law Centre NI, Arleen Elliott, Law Society NI, Colin Caughey, NI Human Rights 
Commission and Ronnie Spence, NI Legal Services Commission raised a number of issues 
regarding Clause 3 of the Bill.
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Clause 4: Delegation of functions of Director

Colin Caughey, NI Human Rights Commission, and Martin Hanna, Association of Personal 
Injury Lawyers raised a number of issues regarding Clause 4 of the Bill.

Clause 5: Annual Report of Director

Paul Andrews, NI Legal Services Commission and Les Allamby, Law Centre NI raised a number 
of issues regarding Clause 5 of the Bill.

2.56 p.m. Jim Wells joined the meeting.

Clause 6: Amendment of law relating to legal aid, civil legal aid services and criminal 
defence services and Schedule 2: Amendments

Jerry Hyland, KRW Law LLP, Paul Andrews, NI Legal Services Commission, Arleen Elliott, Law 
Society NI, Martin Hanna, Association of Personal Injury Lawyers, Colin Caughey, NI Human 
Rights Commission, and David Mulholland, Bar Council of Northern Ireland raised a number of 
issues regarding Clause 6 and Schedule 2 of the Bill.

Clause 8: Presiding Coroner

Colin Caughey, NI Human Rights Commission raised an issue regarding Clause 8 of the Bill.

Clause 12: Commencement

Paul Andrews, NI Legal Services Commission commented on the arrangements required to 
implement Clause 12 of the Bill.

Schedule 1: Transfer of assets, liabilities and staff of Commission

Paul Andrews and Ronnie Spence, NI Legal Services Commission and Arleen Elliott, Law 
Society NI raised a number of issues regarding Schedule 1 of the Bill.

Proposed Amendment to the Bill by the Attorney General for Northern Ireland

Les Allamby, Law Centre NI, Colin Caughey, NI Human Rights Commission and Niall Murphy, 
KRW Law LLP commented on the Attorney General for Norther Ireland’s proposed amendment 
to the Bill.

The Chairman thanked the witnesses for their evidence.

The evidence event was recorded by Hansard.

3.15 p.m The meeting was suspended.

3.24 p.m The meeting resumed.

5.	 Legal Aid and Coroners’ Court Bill – Advice by the Examiner of Statutory Rules on the 
Delegated Powers Contained in the Bill

The Committee considered advice provided by the Assembly Examiner of Statutory Rules on 
the delegated powers in the Legal Aid and Coroners’ Court Bill which highlighted a number of 
issues regarding the powers and proposed Assembly controls.

Agreed:	 The Committee agreed to refer the issues raised by the Examiner of Statutory 
Rules to the Department of Justice for a response.

The Chairman advised the Committee that the Attorney General for Northern Ireland had 
offered to attend a meeting to discuss his proposed amendment to the Legal Aid and 
Coroners’ Court Bill with the Committee.
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Agreed:	 The Committee agreed that arrangements should be made for the Attorney 
General to attend to discuss his proposed amendment.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 28 May 2014 
Room 21, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Ms Marie Austin (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer)

Apologies:	 Mr Stewart Dickson MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

2.06 p.m The meeting commenced in public session.

4.	 Legal Aid and Coroners’ Courts Bill – Oral Evidence from the Department of Justice

Mark McGuckin, Deputy Director, Public Legal Services Division, Siobhan Broderick, Deputy 
Director, Civil Justice Policy and Legislation Division, Carol Graham, Bill Manager and Padraig 
Cullen, Principle Legal Officer, Public Legal Services Division, Department of Justice joined the 
meeting at 2.09 p.m.

Mr McGuckin outlined each of the clauses and schedules of the Legal Aid and Coroners’ 
Courts Bill and the Department’s position in relation to the issues raised in the written and 
oral evidence received by the Committee.

A question and answer session followed covering issues including: the recruitment 
process for the Director of Legal Aid Casework and who would be eligible to apply; the 
independence of the Director of Legal Aid Casework; the Law Centre’s proposed amendments 
to Clause 3 and whether they would strengthen the Bill and mitigate concerns in relation 
to independence; the impact of the Law Centre’s proposed amendments to Clause 3; the 
status of the Department’s directions and guidance and whether they could compromise 
independence or override the legislation; the Director’s authority to delegate functions and to 
whom functions can be delegated; the Assembly controls in relation to Rules made under the 
legislation; the appeals mechanism; whether the appeal panel’s decisions are final; and the 
composition of the appeals panel.

The briefing was recorded by Hansard.

The Chairman thanked the officials and they left the meeting.

Agreed:	 The Committee agreed that the Assembly Examiner of Statutory Rules should 
attend a meeting to discuss his advice on the delegated powers in the Legal Aid 
and Coroners’ Courts Bill and the Department of Justice’s response.

5.	 Legal Aid and Coroners’ Courts Bill - Oral Evidence from the Attorney General for Northern 
Ireland

3.04 p.m The Attorney General for Northern Ireland, Mr John Larkin Q.C. joined the meeting.
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The Attorney General outlined his proposed amendment to the Legal Aid and Coroners’ 
Courts Bill which would provide him with the power to obtain information or documents from 
Health and Social Care Trusts for the purposes of considering whether or not to direct an 
inquest under Section 14(1) of the Coroners’ Act (Northern Ireland) 1959.

A question and answer session followed covering issues including: the confines of the 
Attorney General’s proposed amendment; the rationale for including the provision in the Legal 
Aid and Coroners’ Courts Bill; whether there are other legislative vehicles that could be used 
to carry this provision; how the Attorney General would identify when it was applicable to use 
the power; whether use of the power would be confined to Health and Social Care Trusts; and 
whether counsellors could be held accountable for deaths by suicide.

The briefing was recorded by Hansard.

The Chairman thanked the Attorney General and he left the meeting.

Agreed:	 The Committee agreed to request advise from the Assembly Bill Clerk regarding 
the scope of the Legal Aid and Coroners’ Courts Bill.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 4 June 2014 
Room 21, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Stewart Dickson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Alban Maginness MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Mrs Roisin Donnelly (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor) 
Miss Marianne Doherty (Clerical Officer) 
Miss Aoibhinn Treanor (Assembly Bill Clerk) 
Ms Eilís Haughey (Assembly Bill Clerk)

Apologies:	 None

4.31 p.m The meeting moved into closed session.

5.	 Legal Aid and Coroners’ Courts Bill - Advice from the Bill Clerk

The Assembly Bill Clerk joined the meeting at 4.31 p.m. and provided preliminary advice 
to the Committee on the scope of the Legal Aid and Coroners’ Courts Bill and answered 
Members’ questions.

The Chairman thanked the Assembly Bill Clerk for the briefing.

4.43 p.m. Mr Sydney Anderson left the meeting.

4.51 p.m The meeting was suspended.

5.01 p.m The meeting resumed in public session.

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Stewart Dickson MLA 
Mr Tom Elliott MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Alban Maginness MLA

6.	 Legal Aid and Coroners’ Courts Bill – Clause by Clause Consideration

The Committee noted correspondence from the Department of Justice on the Attorney 
General for Northern Ireland’s proposed amendment to the Bill and on Clause 3 of the Bill.

The Committee considered the clauses and schedules of the Legal Aid and Coroners’ Courts 
Bill. The Committee also discussed the issues raised by the Examiner of Statutory Rules in 
relation to several of the delegated powers and Assembly controls contained in the Bill and 
the Attorney General’s proposed amendments to the Bill.
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Agreed:	 The Committee agreed that regulation making powers within Schedule 2 of the 
Bill in respect of the assignment of solicitor and counsel where a criminal and 
certificate has been granted and for the constitution and procedure of appeals 
panels in respect of individual decisions relating to the granting of civil legal 
aid services should be subject to draft affirmative procedure on the first and 
subsequent exercise of the power and the Bill should be amended accordingly.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 11 June 2014 
Room 21, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Tom Elliott MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Patsy McGlone MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Ms Marie Austin (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor)

Apologies:	 Mr Stewart Dickson MLA 
Mr William Humphrey MLA

2.45 p.m The meeting commenced in public session.

6.	 Legal Aid and Coroners’ Courts Bill – Formal Clause by Clause Consideration

The Committee commenced its formal clause-by-clause consideration of the Legal Aid and 
Coroners’ Courts Bill.

Clause 1 – Dissolution of the NI Legal Services Commission

The Committee considered Clause 1 as drafted.

Question:	 “That the Committee is content with Clause 1 put and agreed to”.

Clause 2 – Designation of Director of Legal Aid Casework

The Committee considered Clause 2 as drafted and noted that some Members had 
expressed the view that Clause 2(1) which states “The Department must designate a civil 
servant in the Department as the Director of Legal Aid Casework” could be better drafted, 
and had indicated that they may wish to consider this further at a later stage.

Question:	 “That the Committee is content with Clause 2 put and agreed to”.

Clause 3 – Exercise of Functions by Director

The Committee considered Clause 3 as drafted and noted that some Members expressed 
some reservations about the framework in place to ensure the independence of the Director 
regarding decisions in individual cases, whether policy constraints could impact negatively 
on the exercise of that independence because a category of cases could be excluded from 
consideration by the Director and whether proper safeguards are in place.

Other Members were satisfied that any direction issued by the Department could not override 
the provisions of the relevant primary or secondary legislation and noted that the requirement 
to follow directions and guidance issued by the Minister already exists.

Question:	 “That the Committee is content with Clause 3 put and agreed to”.



45

Minutes of Proceedings (Extracts)

Clause 4 – Designation of Functions of Director

The Committee considered Clause 4 as drafted and noted that the Appeals Panel is covered 
under Schedule 2.

Question:	 “That the Committee is content with Clause 4 put and agreed to”.

Clause 5 – Annual Report of Director

The Committee considered Clause 5 as drafted.

Question:	 “That the Committee is content with Clause 5 put and agreed to”.

Clause 6 – Amendment of law relating to legal aid, civil legal services and criminal defence 
services

The Committee considered Clause 6 as drafted.

Question:	 “That the Committee is content with Clause 6 put and agreed to”.

Clause 7 – Lord Chief Justice to be President of the Coroners’ Courts

The Committee considered Clause 7 as drafted.

Question:	 “That the Committee is content with Clause 7 put and agreed to”.

Clause 8 – Presiding Coroner

The Committee considered Clause 8 as drafted.

Question:	 “That the Committee is content with Clause 8 put and agreed to”.

Clause 9 – Application to the Crown

The Committee considered Clause 9 as drafted.

Question:	 “That the Committee is content with Clause 9 put and agreed to”.

Clause 10 – Supplementary, incidental or consequential provision

The Committee considered Clause 10 as drafted.

Question:	 “That the Committee is content with Clause 10 put and agreed to”.

Clause 11 - Repeals

The Committee considered Clause 11 as drafted.

Question:	 “That the Committee is content with Clause 11 put and agreed to”.

Clause 12 - Commencement

The Committee considered Clause 12 as drafted.

Question:	 “That the Committee is content with Clause 12 put and agreed to”.

Clause 13 – Short Title

The Committee considered Clause 13 as drafted.

Question:	 “That the Committee is content with Clause 13 put and agreed to”.

Schedule 1 – Transfer of assets, liabilities and staff of Commission

The Committee considered Schedule 1 as drafted.
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Question:	 “That the Committee is content with Schedule 1 put and agreed to”.

Schedule 2 - Amendments

The Committee considered Schedule 2 as drafted and noted that a Member had expressed 
some reservations about the proposed make-up of the Appeals Panel and the intention to 
include lay persons as well as legally qualified persons. The Committee also noted that the 
detail of the appeals mechanism including the make-up and the procedures of the panels 
would be set out in subordinate legislation which would be forwarded for scrutiny by the 
Committee and the Assembly.

The Committee considered correspondence from the Department of Justice indicating its 
intention to bring forward two amendments to address the concerns which were raised by 
the Assembly Examiner of Statutory Rules, and which the Committee had agreed to support 
at the meeting on 4 June, which would provide for all rules made under the provisions in 
Schedule 2 in respect of the new Article 36A, 36B and 38A provisions in the 1981 Order, and 
the Article 20A provision in the 2003 Order in respect of appeal panels, to be made under 
the draft affirmative resolution procedure on the first and subsequent occasions.

Agreed:	 The Committee was content with the proposed amendments to be brought 
forward by the Department of Justice to ensure that all rules made under the 
provisions in respect of the new Article 36A, 36B and 38A provisions in the 
1981 Order and Article 20A provision in the 2003 Order in respect of appeal 
panels should be subject to the draft affirmative resolution procedure on the 
first and subsequent occasions.

Question:	 “That the Committee is content with Schedule 2 subject to the Department of 
Justice’s proposed amendments put and agreed to”.

Schedule 3 - Repeals

The Committee considered Schedule 3 as drafted.

Question:	 “That the Committee is content with Schedule 3 put and agreed to”.

Long Title

The Committee considered the Long Title of the Bill as drafted.

Question:	 “That the Committee is content with the Long Title put and agreed to”.

The Chairman advised the Committee that the draft Report on the Legal Aid and Coroners’ 
Courts Bill would be prepared for consideration at the meeting on 18 June 2014.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 18 June 2014 
Room 21, Parliament Buildings

Present:	 Mr Paul Givan MLA (Chairman) 
Mr Raymond McCartney MLA (Deputy Chairman) 
Mr Sydney Anderson MLA 
Mr Stewart Dickson MLA 
Mr Tom Elliott MLA 
Mr William Humphrey MLA 
Mr Seán Lynch MLA 
Ms Rosaleen McCorley MLA 
Mr Patsy McGlone MLA 
Mr Alban Maginness MLA 
Mr Jim Wells MLA

In Attendance:	 Mrs Christine Darrah (Assembly Clerk) 
Mrs Roisin Donnelly (Assistant Assembly Clerk) 
Miss Leanne Johnston (Clerical Supervisor)

Apologies:	 None

2.05 p.m The meeting commenced in public session.

4.16 p.m. Mr William Humphrey left the meeting.

4.22 p.m. Mr Sydney Anderson left the meeting.

4.48 p.m. Mr Patsy McGlone left the meeting.

4.48 p.m. Mr Seán Lynch left the meeting.

7. 	 Committee Stage: Legal Aid and Coroners’ Courts Bill - Consideration and agreement of 
the draft Report

The Committee considered the draft report on the Legal Aid and Coroners’ Courts Bill.

Agreed:	 The Committee agreed to include the following additional line at the end of 
paragraph 134: “On 17 June the Department provided the proposed wording of 
the two amendments for the Committee’s information.”

Agreed:	 The Committee agreed to include the letter dated 17 June 2014 from the 
Department of Justice in Appendix 3 of the Report.

Title Page, Committee Membership and Powers, Table of Contents and List of Abbreviations

The Committee considered the Title Page, Committee Membership and Powers, Table of 
Contents and List of Abbreviations.

“Question: 	 That the Committee is content with the Title Page, Committee Membership and 
Powers, Table of Contents and List of Abbreviations as drafted put and agreed to”.

Introduction

The Committee considered the Introduction section of the report.

“Question: 	 That the Committee is content with the Introduction, paragraphs 1 to 12, as 
drafted put and agreed to”.
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Consideration of the Provisions of the Bill

The Committee considered the Consideration of the Provisions of the Bill section of the 
report.

“Question: 	 That the Committee is content with the Consideration of the Provisions of the 
Bill section of the report, paragraphs 13 to 133, as drafted put and agreed to”.

“Question: 	 That the Committee is content with paragraph 134 as amended put and agreed 
to.

“Question: 	 That the Committee is content with paragraphs 135 to 152 as drafted put and 
agreed to.

Consideration of a New Proposed Provision for Inclusion in the Bill

The Committee considered the Consideration of a New Proposed Provision for Inclusion in the 
Bill section of the report.

“Question: 	 That the Committee is content with the Consideration of a New Provision for 
Inclusion in the Bill section of the report, paragraphs 153 to 180, as drafted put 
and agreed to”.

Clause by Clause consideration of the Bill

The Committee considered the Clause by Clause consideration of the Bill section of the 
report.

“Question: 	 That the Committee is content with the Clause by Clause consideration of the 
Bill section of the report, paragraphs 181 to 203, as drafted put and agreed to”.

Appendices

The Committee considered the Appendices section of the report.

“Question: 	 That the Committee is content with the contents of Appendices 1 and 2 to be 
included in the report put and agreed to”.

“Question: 	 That the Committee is content with the contents of Appendix 3 as amended to 
be included in the report put and agreed to”.

“Question: 	 That the Committee is content with the contents of Appendices 4 and 5 to be 
included in the report put and agreed to”.

Executive Summary

The Committee considered the draft Executive Summary of the report.

“Question: 	 That the Committee is content with the Executive Summary as drafted put and 
agreed to”.

Agreed:	 The Committee agreed that it was content for the Chairman to approve the 
extract of the Minutes of Proceedings of today’s meeting for inclusion in 
Appendix 1 of the report.

Agreed	 The Committee agreed to order the Report on the Legal Aid and Coroners’ 
Courts Bill (NIA 174/11-15) to be printed.

Agreed:	 The Committee agreed that an electronic copy of the Bill report should be sent 
to all organisations and individuals who provided evidence to the Committee on 
the Bill.

4.52 p.m. Mr Jim Wells left the meeting.
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The Chairman thanked the Committee Members for their cooperation in completing the 
Committee Stage of the Bill in 10 weeks and the Committee team, Hansard and all other 
Assembly staff who had assisted the Committee during its scrutiny of the Bill.

Mr Paul Givan MLA 
Chairman, Committee for Justice

[EXTRACT]
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Minutes of Evidence 

13 March 2014 	 Department of Justice

14 May 2014	 Oral evidence event with:- 
	 Association of Personal Injury Lawyers 
	 Bar Council of Northern Ireland 
	 KRW Law LLP 
	 Law Centre NI 
	 Law Society Northern Ireland 
	 Northern Ireland Human Rights Commission 
	 Northern Ireland Legal Services Commission

28 May 2014	 Department of Justice

28 May 2014	 The Attorney General for Northern Ireland

4 June 2014	 Committee Clause-by-Clause Consideration

11 June 2014	 Committee Clause-by-Clause Consideration
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Minutes of Evidence — 13 March 2014

13 March 2014

Members present for all or part of the 
proceedings:

Mr Raymond McCartney (Deputy Chairperson) 
Mr Sydney Anderson 
Mr Stewart Dickson 
Mr Tom Elliott 
Mr William Humphrey 
Mr Seán Lynch 
Mr Alban Maginness 
Ms Rosaleen McCorley 
Mr Patsy McGlone 
Mr Jim Wells

Witnesses:

Ms Carol Graham 
Mr Mark McGuckin

Department of Justice 

1.	 The Deputy Chairperson: I welcome Mr 
Mark McGuckin, deputy director of the 
Department of Justice’s public legal 
services division, and Ms Carol Graham, 
the Department’s Bill manager. This 
session will be recorded by Hansard 
and published on the Committee’s web 
page. Mark has been here on a number 
of occasions, so he knows the format. 
Please make your opening remarks, 
after which members will ask questions.

2.	 Mr Mark McGuckin (Department of 
Justice): Thank you very much for your 
introduction and for the opportunity 
to present to the Committee today. I 
will keep my comments fairly brief, as 
the detail is in the Bill itself and its 
explanatory and financial memorandum.

3.	 The Committee may be aware that the 
Justice Minister sought the Executive’s 
agreement for the introduction of the 
Legal Aid and Coroners’ Courts Bill. 
Unfortunately, the paper has not made it 
onto the Executive’s agenda yet. Earlier 
this week, the Minister wrote seeking to 
proceed on the urgent procedure but we 
have not yet had a response to that and 
we await the outcome. In the meantime, 
this briefing is being presented on 
that basis.

4.	 The main purpose of the Bill is to 
dissolve the Northern Ireland Legal 
Services Commission and transfer its 
functions and staff to an executive 
agency which is to be established 
within the Department of Justice. The 
Bill will also set in statute a number of 
safeguards to protect the independence 
of the individual decisions on the grant 
of civil legal aid.

5.	 There are several key safeguards in 
the Bill. The first is the designation of 
a civil servant as the director of legal 
aid casework who will be responsible 
for individual decisions in the award of 
public funding in civil cases. In taking 
these decisions, the director will act 
independently of the Department and 
the Minister. The Department and 
the Minister may issue guidance and 
directions on how the director carries 
out his functions and any guidance 
and directions must be published. 
However, the Bill expressly provides 
that the Department and the Minister 
are prohibited from issuing guidance 
or direction in respect of individual 
decisions. The Bill imposes a duty 
on the Department to ensure that 
the director acts independently of 
the Department when applying any 
general guidance or direction to an 
individual case.

6.	 Secondly, the Bill contains a 
regulation-making power to enable 
the appointment of a robust and 
independent appeals panel to hear 
appeals against decisions taken by the 
director. This will help to ensure that 
there is an opportunity to challenge the 
decisions of the director to refuse to 
award funding or, indeed, further funding 
in an individual case. The regulations 
must require an appeals panel to 
provide written reasons for its decision 
on appeal. We will be supporting this 
with robust administrative procedures 
to ensure that a reasoned explanation 
is given for the refusal to award funding 
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in the first place. The Bill also makes 
provision for the transfer of staff from 
the commission to the employment of 
the Northern Ireland Civil Service.

7.	 The main statutory provisions governing 
legal aid are the Legal Aid, Advice 
and Assistance (Northern Ireland) 
Order 1981 and the Access to Justice 
(Northern Ireland) Order 2003. The 
2003 Order will, ultimately, replace 
the 1981 Order but, in large part, 
it remains uncommenced. This has 
been a complicating factor in bringing 
forward the Bill, as it is necessary to 
make amendments to both orders to 
reflect the transfer of responsibilities 
away from the commission to either 
the Department or the director of legal 
aid casework. Those are reflected in 
some of the lengthy schedules in the 
Bill. Therefore, the Bill makes changes 
to both orders to reflect the transfer of 
responsibilities and to support the wider 
legal aid reform programme.

8.	 At this point, I would like to make it 
very clear that the amendments to the 
existing legislation do not have any 
impact whatsoever on the parameters 
of those who are eligible for legal aid. 
In order to support the legal aid reform 
programme, the provisions in articles 
10 to 14 and 17 to 20 of the 2003 
Order regarding civil legal services will 
be commenced on the same date that 
the commission is dissolved and the 
agency created.

9.	 Articles 15 and 16 relate to the funding 
code, and we do not propose to proceed 
with the funding code, which was 
originally intended to set out the criteria 
for determining whether civil legal aid 
services should be provided in a specific 
case and what service was appropriate. 
Following extensive work and research, 
and taking on board experience 
elsewhere, we have concluded that the 
funding code is an overcomplicated 
approach that would not best serve the 
needs of individual legal aid clients. 
Consequently, the existing arrangements 
for the merit test remain.

10.	 The benefit of commencing civil legal 
services under the 2003 Order is 

that that legislation provides greater 
flexibility regarding the people eligible 
to receive public funding in civil cases 
and how that funding is delivered 
than is currently provided in the 1981 
Order. For example, it provides for 
regulations that may prescribe that 
certain proceedings may be funded 
without reference to an individual’s 
financial resources or regulations could 
delegate decision-making on financial 
eligibility to a solicitor or other provider. 
It helps to regularise issues such as 
funding for non-court-based solutions, 
such as mediation or telephone advice, 
or to enable better use of the private 
or voluntary sector to provide services, 
for example, through the Law Centre 
or the Housing Rights Service, which 
are currently enabled only by way of 
authorisations.

11.	 All of those provisions already exist 
in the 2003 Order but have not yet 
been commenced. In order for civil 
legal services to be implemented, a 
suite of subordinate legislation will be 
required. That subordinate legislation 
will be subject to further scrutiny by 
the Assembly, including the Justice 
Committee. Some of the legislation 
will involve the Assembly’s affirmative 
resolution procedure.

12.	 Pending commencement of the 
provisions in articles 21 to 31 of the 
2003 Order regarding criminal defence 
services, representation in criminal 
cases will continue to be provided under 
Part III of the 1981 Order. Accordingly, 
as an interim measure, the Bill will also 
amend Part III of the 1981 Order to 
replicate some of the provisions in the 
2003 Order regarding the assignment of 
solicitors and counsel, to provide for a 
registration scheme and place restriction 
on the disclosure of information in 
relation to legal aid applications. 
The Bill will also make the Lord Chief 
Justice president of the Coroners’ 
Courts and require him to appoint a 
presiding coroner, thus formalising his 
responsibilities in relation to coroners 
and the Coroners’ Courts in line with 
the existing arrangements for the other 
judiciary and courts in Northern Ireland.
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13.	 Further detail on the content of the 
Bill is set out in the paper and the 
explanatory and financial memorandum. 
I am happy to address any questions 
that the Committee might have with 
regard to the content of the Bill.

14.	 The Deputy Chairperson: Thank you very 
much for that, Mark. With regard to the 
urgent procedure, when do you expect 
that to be finalised so that it can be 
advanced?

15.	 Mr McGuckin: That is out of our hands. 
The Minister has written to the First 
Minister and the deputy First Minister, 
whom you know are out of the country 
at the moment, and I am not sure what 
the arrangements are to process it while 
that is happening.

16.	 Mr McCartney: It is a narrow enough 
one, and it would need to be as speedy 
as possible.

17.	 Mr McGuckin: It is, and they have been 
apprised of that.

18.	 Mr McCartney: This was one of the 
recommendations of the review in 2000.

19.	 Mr McGuckin: Yes, the Coroners’ Courts 
was.

20.	 Mr McCartney: We are only doing it 
now. Is there any explanation for that?

21.	 Mr McGuckin: I think the explanation is 
that there was an oversight at the time. 
Since it was identified, this is effectively 
the first opportunity to remedy that.

22.	 Mr Wells: I am hoping that this change, 
which I am sure we will be supporting, is 
in response to the clear inadequacies in 
the present structures and the fact that 
year after year in monitoring rounds we 
have to find money because the Legal 
Services Commission has gone over 
budget. How will these new structures 
make the disbursement of legal aid 
more accountable to the Assembly and 
the Department of Justice?

23.	 Mr McGuckin: It is currently accountable 
and I am not sure that these arrangements 
will make it any more accountable. We 
hope to improve the governance of the 
arrangements and the process of 

implementing the reform programme 
that we are undertaking. That would 
bring it in closer to the Department and 
make the decision-making processes 
that much easier in terms of driving 
forward the reforms. It will cut out some 
of the governance streams and make 
that a much simpler process.

24.	 Mr Wells: Will it enable the Department 
to keep a much tighter watch on budget 
overruns and make certain that we do 
not have these annual further requests 
for more money from scarce budget 
allocations basically to put into the 
pockets of solicitors and barristers, as 
we have had this year?

25.	 Mr McGuckin: There are two aspects 
to that. The first is to bring the spend 
down within the level of the budget. 
Some of the other reforms that we have 
presented to the Committee and have 
progressed are intended to do that. The 
second element is forecasting to ensure 
that we have the right forecast to start 
with and are not hit in the middle of year 
with unexpected consequences. That is 
a major project that was initially taken 
forward by the Commission but was 
brought into the Department towards the 
end of last year.

26.	 We have gone a long way in developing 
the methodology for that new 
forecasting mechanism and, crucially, 
making the necessary connections and 
relationships with other parts of the 
criminal justice system and more widely 
so that we are alert at a much earlier 
stage to any changes that could impact 
on that forecast.

27.	 Mr Wells: Will this be simply a transfer 
of staff from the existing body into 
the new model or will a new team be 
recruited?

28.	 Mr McGuckin: This will be a transfer 
across of existing staff. The Bill makes 
provision for them to come across 
under TUPE, so they will transfer across 
into the new organisation. There will 
then be an opportunity to look at the 
management structure and how that 
operates as an agency within the 
Department.
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29.	 Mr Wells: Will that aspect of the staff be 
a new team or simply a transfer across 
of the senior management?

30.	 Mr McGuckin: It is too early to say 
precisely what will happen, and there 
have been a number of changes within 
the top team in the organisation already. 
For example, the director of corporate 
services recently moved on to take up 
a new opportunity outside the Legal 
Services Commission. We seconded 
an experienced civil servant into that 
position to help to manage the change 
process. Because we are taking the 
steps towards the creation of the 
agency, we are already beginning to see 
new people coming into the organisation 
from a Civil Service background and with 
that experience.

31.	 Mr Wells: This is the third major change. 
Recently, it was the Law Society, then 
the Legal Services Commission, and it is 
now moving to a new body. If that does 
not address the fundamental problems 
of budgets and budget overruns, 
then the public, and indeed the 
Department of Finance, will be extremely 
disappointed because that is an issue 
that has bedevilled this organisation for 
many years.

32.	 Mr McGuckin: In of itself, it will not 
address the issues with forecasting the 
budget. It will assist that process but it 
has to be tied in with the wider range of 
reforms that are ongoing to reduce the 
cost in the system. It is a demand-led 
service in terms of legal aid and you 
need to continue to respond. That will 
be the same in the future.

33.	 Mr Wells: As I said to you before, the 
costs should be brought down to the 
same as every other part of the United 
Kingdom, a system that has worked for 
many years. I do not see now that we 
are post-Troubles why we should have 
a situation in Northern Ireland where it 
costs much more to defend most cases 
than in the rest of the UK. You need to 
be braver, and this new organisation is 
an opportunity to deal with that issue 
like-for-like. Somebody should not be 
paying any more in Belfast than they are 
in Birmingham.

34.	 Mr McGuckin: We will be continuing to 
bring forward reforms to the Committee 
and the Assembly as we progress this 
work with the Bill and the changing 
status of the organisation.

35.	 Mr A Maginness: Thank you very much 
for your submission. How much a year 
does the Legal Services Commission 
cost — roughly, a ballpark figure?

36.	 Mr McGuckin: The commission itself or 
the commission and its staff?

37.	 Mr A Maginness: The commission and 
its staff.

38.	 Mr McGuckin: About £7 million a year.

39.	 Mr A Maginness: About £7 million, and 
would you hope that you could reduce 
that cost?

40.	 Mr McGuckin: There will be some 
efficiencies in this exercise, as we 
go forward. At this stage, it would be 
difficult to say precisely what those will 
be. The commission is already looking at 
how it delivers its business model and 
at trying to improve its efficiency as well, 
so that we reduce the administration. 
A number of measures are in place to 
try to take that forward. For example, 
the commission is starting to develop 
the business case for a new IT-based 
case management system, which would 
benefit the administration within the 
commission and bring wider benefits 
to solicitors who have to interface and 
interact with the commission on an 
ongoing basis. Those sorts of measures 
should help improve efficiency. We will 
continue to do those when the agency is 
created and look for other opportunities.

41.	 Mr A Maginness: A thought comes to 
mind: can you, at this moment, make an 
application online?

42.	 Mr McGuckin: No.

43.	 Mr A Maginness: But that is the type of 
thing that could be done.

44.	 Mr McGuckin: Absolutely, and work is 
being done now to see whether we could 
bring that in in advance of the case 
management system.
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45.	 Mr A Maginness: That would obviously 
improve organisation’s efficiency.

46.	 Mr McGuckin: Absolutely.

47.	 Mr A Maginness: What you are doing, if 
this materialises, is transferring the 
commission from being an arm’s-length 
body into being part of the Department. 
Leaving aside the whole issue of 
independence and so forth, how will that 
transform the workings of the commission 
in terms of its efficiency, productivity, 
and doing a better job, because it has 
had a very bad press over the Criminal 
Justice Inspection report and so forth? 
How is that going to —

48.	 Mr McGuckin: There is no single key to 
improving efficiency and making it work 
better. Creating the agency and bringing 
it closer to the Department allow a 
number of steps to be taken to look 
at efficiency, processes and practices 
within the organisation. They will come 
under a common set of terms and 
conditions of service, so, for example, 
there is clarity about what those are and 
they apply across the broader Northern 
Ireland Civil Service (NICS), and you do 
not have a small organisation trying to 
manage all those itself. It will allow you 
to draw on experience elsewhere, to 
second people in and to refresh, if you 
like, arrangements within the agency in 
a way that is not really possible as a 
non-departmental public body (NDPB). 
There are a range of factors there that, 
cumulatively, will help support improving 
efficiency and effectiveness.

49.	 Mr A Maginness: But simply bringing it 
in does not necessarily do that —

50.	 Mr McGuckin: No, absolutely —

51.	 Mr A Maginness: There is a lot of work 
to be done.

52.	 Mr McGuckin: There is a lot of work to 
be done. As I mentioned in response 
to Mr Wells’s question, that was one 
of the reasons, when the director of 
corporate services moved on, that 
we took the opportunity to bring in 
somebody who has experience and a 
background in change management 
to help the organisation prepare itself 

for the transition to its new status 
and to bring the staff along. There is a 
significant programme of work, which 
Carol is also leading on, across a range 
of factors that will affect the way that 
the organisation works and the way 
that staff see themselves within the 
organisation.

53.	 Mr A Maginness: Just talking about 
staff: is one of the problems the large 
turnover in staff? Or is there a large 
turnover? I understand that there is, 
but —

54.	 Mr McGuckin: There has not necessarily 
been a large turnover in staff. Some staff 
have been there for a long time and are 
very experienced in legal aid requirements 
and so on. There is a turnover at certain 
levels, and that has been increasing 
recently. It is not necessarily one of the 
problems, and when we become an agency 
the turnover will give us the opportunity 
to refresh. That is one of the opportunities 
that we have.

55.	 Mr A Maginness: I will not press you on 
that point, but I have a couple of other 
points, Chair, if you will allow me, about 
the whole issue of decision-making. 
Obviously the Department cannot make 
decisions, and the commission, in its 
new form, will make decisions. The 
director of the commission will have the 
ultimate responsibility for doing that, 
and he or she will be separate from 
the Minister in doing that for individual 
applications. At first instance, I assume 
that the applications are made on paper 
or online, as the case may be, and a 
rejection is then subject to an appeal. 
Now, we have had some discussion 
about this in the past. The appeal is to 
three people, is that correct?

56.	 Mr McGuckin: That is correct.

57.	 Mr A Maginness: Are those three 
people lawyers and laypeople? What is 
the position?

58.	 Mr McGuckin: The position is that we 
are seeking to recruit a mixed group of 
people from which to draw the appeals 
panel. Each individual appeal panel will 
be made up of three individuals. We 
intend that the chair will always be a 
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lawyer; that is one of the points that 
came out in the consultation. In the 
consultation, we had suggested that 
it could be a single person and not 
necessarily a lawyer, and we responded 
to the consultation. Instead of going 
for a single individual, we have gone 
for three people sitting on the panel. 
The chair will always be a lawyer, and 
depending on the make-up of the people 
who apply to take on this role, it could 
be that most appeal panels will be made 
up entirely of lawyers, but we would like 
to try to bring in experienced people who 
might be involved in family situations 
and so on, if that is at all possible. That 
might be a process that will take some 
time to work through.

59.	 Mr A Maginness: So, you are trying to 
establish some sort of balance between 
lay members and legal persons.

60.	 Mr McGuckin: Absolutely.

61.	 Mr A Maginness: It will be a three-
person panel.

62.	 Mr McGuckin: It will be a three-person 
panel, with the chair always being —

63.	 Mr A Maginness: One further point of 
detail in relation to this, Chair. Will the 
appeal be on paper or will the appeal 
be in person — obviously, the solicitor 
or barrister making a representation to 
the panel?

64.	 Mr McGuckin: Can I answer that by 
taking a step back to look at the broader 
process? The broader process currently 
is that solicitors, on behalf of their 
clients, will make an application for legal 
aid. That will be considered and either 
rejected or accepted. If it is rejected, 
quite often there are reasons why — 
some deficiencies in the way in which 
the application has been made. In the 
current environment, quite frequently 
they just go straight to appeal. What 
we want to try to do is to introduce a 
much more robust system where we 
start in the initial adjudication of the 
request or the application, and we give 
reasons for the refusal, so that, if there 
are deficiencies, they can be addressed 
and the application resubmitted without 
having to go to the appeals panel. We 

would therefore see the number of 
appeals going to the panel being much 
reduced. Because we have been giving 
reasons, then, and will continue to 
give reasons right up to the appeal’s 
being lodged, it will be for the solicitor 
involved to address the reasons for 
the refusal as part of the appeal. From 
that perspective, we envisage that most 
appeals could be heard on the basis of 
papers, but we will make provision in 
the regulations for the appeals panel 
to allow an oral hearing where that is 
considered appropriate.

65.	 Mr A Maginness: So you have a sort 
of filtering process: once there is a 
rejection, it is looked at by a panel on 
paper and then a decision is made — 
and, in extremis, there will probably be 
an oral hearing.

66.	 Mr McGuckin: There is the possibility 
of an oral hearing in appropriate 
circumstances.

67.	 Mr A Maginness: One final point, Chair, 
and thank you for your indulgence, about 
the funding code. I am not quite certain 
what that is all about. There is an SL1 
coming to the Committee about eligibility 
for criminal and civil legal aid. Is that 
anything to do with that?

68.	 Mr McGuckin: No.

69.	 Mr A Maginness: That is a separate 
process.

70.	 Mr McGuckin: Absolutely, yes.

71.	 Mr A Maginness: OK. So the funding 
code is a separate procedure, which you 
have rejected.

72.	 Mr McGuckin: The funding code was an 
attempt to get a very detailed arrange
ment for how civil legal aid is awarded 
and the merits and so on, and it became 
overly complex and complicated. The 
paper in front of the Committee on 
financial eligibility is about adjusting the 
existing merits tests, and, as ever, those 
sorts of things will come before the 
Committee for any change.

73.	 Mr Elliott: Thanks very much for the 
presentation. Quickly explain again how 
it has been on the books since 2004 
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but is now coming forward at the speed 
of a train.

74.	 Mr McGuckin: I am not in the lead 
on the policy in relation to that, Mr 
Elliott, but my understanding is that a 
lot of changes were made — probably 
in 2000, when the review was first 
published — in respect of the judiciary, 
and this aspect was overlooked. I am 
not sure when it came to light, but the 
Lord Chief Justice raised it fairly recently, 
and this is the first opportunity that we 
have had to address it.

75.	 Mr Elliott: Chair, it would be useful if the 
Committee were to get an explanation 
as to why. There is probably a perfectly 
good explanation. It would be useful for 
us to know.

76.	 My second question is about the staff. 
We are talking about a transfer of staff 
from the Legal Services Commission to 
the new body.

77.	 Mr McGuckin: Into the Northern Ireland 
Civil Service, yes.

78.	 Mr Elliott: So it is just moving the 
deckchairs a little.

79.	 Mr McGuckin: I would not necessarily 
describe it in those terms, no. As I said 
to Mr Maginness, there are an awful 
lot of very experienced staff in the 
commission, and we want to put them 
into a slightly different environment 
in an agency with the governance 
arrangements there to support them to 
deliver their responsibilities effectively 
and efficiently.

80.	 Mr Elliott: You said something like there 
would be opportunities for personnel 
from a Civil Service background to go 
in there. Are there any opportunities for 
people from the private sector to go into 
such an organisation?

81.	 Mr McGuckin: Into an organisation such 
as an NDPB or an agency?

82.	 Mr Elliott: Particularly into the new agency.

83.	 Mr McGuckin: It depends on the 
nature of the staff, and the terms and 
conditions. There are currently a number 
of recruitment exercises which occur 

at different levels in the Civil Service, 
and they bring people in from the 
private sector at all levels of the Civil 
Service, from the administrative grades 
right up to the Senior Civil Service 
competition that is currently under way, 
which is bringing people from outside 
the Northern Ireland Civil Service into 
the organisation. There will be those 
types of opportunities. There are some 
specialist grades; for example, you find 
that accountants are recruited at various 
levels in the Civil Service and go straight 
into organisations such as an agency at 
that stage.

84.	 Mr Elliott: It is not just to do with this 
Department, but I often wonder how 
people who do not have a Civil Service 
background can actually get into the 
system. At least elected representatives 
can stand for election and either get 
elected or not but, in the Civil Service, 
it quite often seems to be a closed 
process with no opportunities for 
people who have good experience 
and knowledge of the wider world to 
be of significant assistance to that 
Department. I am not just referring to 
this Department; it is in a wider context.

85.	 Ms McCorley: Go raibh maith agat, 
a Cathaoirleach. Thanks for the 
presentation. In the consultation, what 
were the main difficulties, if there were 
any, expressed about the changeover?

86.	 Mr McGuckin: I think that the main 
concerns were around the appeals 
panel. As I said to Mr Maginness, in the 
original proposals that we consulted on 
to do with the safeguards, we suggested 
that the appeals panel could be limited 
to one person, drawn from within a 
number of people, sitting hearing 
appeals, and that that person would 
not necessarily always be a lawyer. We 
got some convincing arguments coming 
back to us to suggest that, for the types 
of decisions that were being taken, it 
would be appropriate that a lawyer be 
involved, and that it would assist if there 
was more than one person sitting on 
the panel. So, we responded to that. 
It is all lawyers involved in the existing 
panels, and they sit, largely, as a panel 
of five. We have brought it down to 
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three, with the aim, if at all possible, to 
get some lay experience onto that panel. 
Essentially, it will be chaired by a lawyer, 
so there will still be a very legal aspect 
to it.

87.	 Ms McCorley: Are there any issues to 
do with the pensions of staff moving 
across? This subject comes up 
frequently. Staff in organisations are 
concerned that, when changes happen, 
their pensions will be affected. Are there 
any implications for pensions?

88.	 Mr McGuckin: There certainly are. The 
Legal Services Commission staff are 
currently part of the NILGOSC local 
government pension scheme. When they 
become part of the Northern Ireland 
Civil Service, they will become eligible to 
join the Northern Ireland principal Civil 
Service pension scheme, so they will 
come under the same pension scheme 
as civil servants. They will be given 
the choice, at the time that they move 
across, about whether they retain their 
existing service in the NILGOSC scheme 
or transfer it across to the principal Civil 
Service pension scheme. They will be 
given an awful lot of detailed information 
that actuaries work out in an information 
pack to help them to make the best 
decision that meets their particular 
needs. I understand that, for most 
people, it will be attractive to make the 
transfer across.

89.	 Ms McCorley: So nobody will have 
anything forced upon them.

90.	 Mr McGuckin: No. The only change that 
will happen is that, from the point that 
they join the Civil Service, they will go 
onto the Civil Service pension scheme. 
How their past service is treated is 
where they get the opportunity to take 
the choices.

91.	 Ms McCorley: OK then.

92.	 The Deputy Chairperson: No one else 
is indicating. I have a couple of final 
questions. The timeline for this is to 
have it enacted for October. Is there a 
financial benefit to that timeline, or is it 
a case of getting this done as quickly as 
we can?

93.	 Mr McGuckin: The way that we are 
looking at it now is that it is tied up 
with a financial issue, and there is a 
cost associated with addressing the 
pensions issue. We currently have an 
arrangement that would allow that to 
happen within the next financial year. It 
would be preferable to try to get it done 
by 1 October.

94.	 The Deputy Chairperson: Is there any 
financial imperative to doing it, or is it 
that that is the best timeline possible?

95.	 Mr McGuckin: It is the best timeline 
that we have currently.

96.	 The Deputy Chairperson: The 
Department’s briefing mentions that 
there was a consultation on the review 
of the statutory exceptional grant 
funding scheme.

97.	 Mr McGuckin: Yes.

98.	 The Deputy Chairperson: The Clerk and 
the Committee staff could not find any 
publication for us to use for scrutiny. Is 
there any particular reason for that?

99.	 Mr McGuckin: There was a consultation 
on the exceptional grant scheme last 
year. It has not come back to you yet, 
no. Other pressures have meant that we 
have set that to the side slightly. That 
is largely to do with the remuneration 
scheme in respect of that, and we will 
be coming to you hopefully around May 
with something on that. It is still on the 
agenda.

100.	 The Deputy Chairperson: There is no 
crossover with the scrutiny of this Bill.

101.	 Mr McGuckin: No, there should not be. 
This Bill will move responsibility for 
taking decisions on the exceptional grant 
scheme from the Minister to the new body. 
That was part of the recommendation in 
the access to justice review that was 
accepted at an early stage.

102.	 Mr A Maginness: Just a point of 
information arising out of Ms McCorley’s 
question —

103.	 The Deputy Chairperson: Go ahead.
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104.	 Mr A Maginness: — which related 
to pensions. I thought that there was 
some dispute within the commission 
about pay rates. Is there any difference 
between Northern Ireland Civil Service 
pay rates and the commission’s?

105.	 Mr McGuckin: There certainly is. We 
have a business case approval from the 
Finance Minister to bring the existing 
staff in the Legal Services Commission 
on to the Northern Ireland Civil Service 
pay scales, with effect from the point of 
devolution. We are working through the 
final stage of that process, which is to 
present the pay remits to DFP and to the 
Finance Minister. We hope to conclude 
that very shortly. We have been working 
quite hard on that for the past weeks. 
That will bring those staff directly into 
line with NICS pay scales and help the 
process of moving those across to an 
agency.

106.	 Mr A Maginness: Staff will be happy, 
anyway.

107.	 Mr McGuckin: I hope so. [Laughter.]

108.	 Mr Wells: Mr Maginness and Ms McCorley 
both indicated — I think Mr Maginness 
used the phrase “rearranging the 
deckchairs” —

109.	 Mr A Maginness: No, I did not. 
[Laughter.]

110.	 Mr Wells: Sorry, it was Mr Elliott. I 
apologise. It was a good one-liner.

111.	 Mr Elliott: You are all right.

112.	 Mr A Maginness: I am not into clichés. 
[Laughter.]

113.	 Mr Wells: I am sure that the ‘Impartial 
Reporter’ was tipped off about what 
was coming. No, but to be serious, I 
do not get the impression that there 
is the required degree of urgency in 
this organisation. We have already had 
the damning report from the auditors, 
who said that this organisation was 
completely dishevelled and was just not 
working at all. It was spending far too 
much money, budgets were completely 
out of line and you had to rob much-
needed services in DOJ to pay for it. I do 
not get the impression that there is real 

urgency in dealing with an organisation 
that was not fit for purpose. The only 
impression I am getting is that you are 
simply moving it across lock, stock and 
barrel into a different structure, but you 
have not tackled the root-and-branch 
problems that occurred previously.

114.	 Mr McGuckin: As I said in response 
to your earlier questions, there are a 
number of factors involved and pieces 
of work going on. The actual spend 
has to be brought down to meet the 
budget, and that work, as you are well 
aware, is going on. Within that, we are 
also working with the commission to 
improve its procedures. As part of that 
process, I mentioned that the director of 
corporate services was one post where 
we have started to bring in a different 
perspective. We have also got a new IT 
manager in there. In addition, within my 
division, we have brought some of the 
experienced staff from the commission 
to help us inform our future policy work. 
So, there is an exchange going on there 
which is, hopefully, starting to address 
the issues. It certainly is not about 
moving deckchairs around.

115.	 Mr Wells: It will be very uncomfortable 
if, after three years of this being up 
and running, we are back to exactly the 
same problems as have bedevilled legal 
aid in the Province for the past dozen 
years.

116.	 Mr McGuckin: I will seek to avoid that 
on my watch.

117.	 The Deputy Chairperson: OK. Thank you 
very much, Mark.
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118.	 The Chairperson: I welcome everybody 
who has joined us here today to speak 
to us. The Bill, as you will hopefully all 
know, was introduced on 31 March. 
The Second Stage was passed on 8 
April, and we began our scrutiny role 
on 9 April. That will complete on 20 
June, and then we will provide a report 
to the Assembly. In response to the 
Committee’s call for evidence there 
were 20 written submissions from 
stakeholders. Obviously, a number 
of you have come to today’s event to 
provide oral evidence to us. For the 
evidence session, everyone should 
switch off their mobile phone. Do not 

put it on silent. If you keep it on, it will 
interfere with the recording, and that will 
make it more difficult to get an accurate 
transcript of what everybody says.

119.	 Hopefully, everyone has received a 
paper outlining the way in which the 
evidence session will take place. If you 
do not have that paper, please indicate, 
and the Committee staff will provide 
you with the way in which the evidence 
session will be structured. There will 
be a microphone provided, so do not 
speak until the microphone gets to you, 
and then introduce yourself and the 
organisation you are from.

120.	 I will work through each clause of the 
Legal Aid and Coroners’ Courts Bill 
in the order that has been outlined 
in the folder. I will take each one in 
turn. When we get to clause 1, it will 
only be clause 1, and I will call those 
who have indicated that they want to 
speak on clause 1 to do so. Once the 
initial organisations have made their 
contribution, if anyone else wants to 
make a comment on it they will be 
invited to do so. If you do not have any 
comment to make, do not make it — 
allow the event to move on. If the point 
has already been made, do not repeat 
it, but, if it is different, please feel free 
to share your view on it. A number of 
the organisations want to speak on 
particular clauses, and you will have the 
opportunity to do that, but you are at 
liberty to make comments on some of 
the other clauses as they arise.

121.	 OK, we will move on to clause 1. I 
will try to keep us right as we get 
through the structure. It has worked 
on previous occasions, so hopefully it 
will work today. On clause 1, which is 
the dissolution of the Northern Ireland 
Legal Services Commission (LSC), I am 
first going to call the Legal Services 
Commission to speak.

122.	 Mr Ronnie Spence (Northern Ireland 
Legal Services Commission): Thank 
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you, Mr Chairman. My name is Ronnie 
Spence; I am the chairman of the 
commission. The commission supports 
the core proposal in the Bill to transfer 
its responsibilities to the Department 
of Justice, subject to effective 
arrangements to ensure that individual 
decisions on the granting of legal aid 
are taken independently. I will come 
back to that point later in the afternoon. 
It may seem very strange for a public 
body to support its own abolition or 
dissolution. However, the commissioners 
have believed for some time that the 
arrangements for legal aid in this 
jurisdiction require major changes. 
Some years ago, I described those 
arrangements as the faulty architecture 
— the John Cleese version of it.

123.	 Around the time of devolution 
of responsibility for justice, the 
commissioners pressed the need for 
a radical review again, and that was 
accepted by the new Justice Minister. 
Jim Daniell, who was then our chair, was 
released from that role to conduct the 
access to justice review. We supported 
his work and have subsequently 
supported the Department in carrying 
forward the action to implement the 
review. We also agree with the Justice 
Minister’s decision last autumn to 
initiate a second phase of the access to 
justice review. We believe that it makes 
sense in the Northern Ireland context to 
bring together, in one body answerable 
to the Assembly, the responsibilities 
for policy, finance and delivery in this 
area. That structural change will not in 
itself solve all of the very difficult issues 
around legal aid and access to justice, 
but we believe that it should provide 
a more appropriate framework and 
help to deliver improved transparency, 
effectiveness and accountability.

124.	 The Chairperson: Thank you. Next is 
KRW Law.

125.	 Mr Niall Murphy (KRW Law LLP): 
My name is Niall Murphy, and I am 
a partner in KRW Law, a solicitors’ 
firm in Belfast. I am obliged to the 
Chair for the invitation to address the 
Committee. We oppose the dissolution 
of the Legal Services Commission. The 

present arrangement regarding legal aid 
funding is satisfactory in that the Legal 
Services Commission is an independent 
public authority. To dissolve the LSC to 
create the office of a director of legal 
aid casework within the DOJ would be 
to give rise to a potential conflict of 
interest, in our opinion, in the event that 
the DOJ was to be joined in litigation 
requiring publicly funded legal aid. The 
proposed arrangement would therefore 
not be sufficiently independent to satisfy 
human rights compliance in litigation 
engaging the European Convention on 
Human Rights.

126.	 We request that the Committee reflect 
on the particular circumstances of 
the recent past in this jurisdiction 
and, in particular, consider conflict-
related legacy cases, including pending 
litigation. The Committee will be 
intensely aware that the mechanisms 
for dealing with the past continue to 
be subject to judicial challenge to 
ensure human rights compliance. We 
specifically draw your attention to the 
package of measures accepted by the 
Council of Ministers of the EU following 
the McKerr group of cases in 2001 from 
the European Court of Human Rights, 
namely the Police Ombudsman, the 
Historical Enquiries Team (HET), the 
coronial process and inquiries.

127.	 It is our analysis that the unique legal 
imperative and responsibility that arises 
from the McKerr cases and package of 
measures, in our respectful submission, 
is such that this Committee must 
ensure intense scrutiny of the Bill so 
that bereaved families of victims and 
survivors who are forced to resort to 
litigation because of state failings to 
expedite dealing with the past are able 
to do so with appropriate mechanisms, 
systems and resources in a human 
rights-compliant manner.

128.	 Can you hear me OK?

129.	 The Chairperson: Yes.

130.	 Mr Murphy: One of the main issues 
is independence. The cornerstone of 
access to justice is the right to ensure 
that the ability of a next of kin to take 
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a case against an agency of the state 
will not be prejudiced by the interference 
of another agency of the state. The 
dissolution of the independence of the 
LSC provides for that. As a civil servant 
within the DOJ, the director of legal aid 
casework will be responsible to the 
Minister. In the event that the DOJ is 
joined as a respondent or a defendant 
in litigation which is publicly funded, 
there would be a conflict of interest, in 
the absence of a rigorous mechanism 
to ensure independence in decision-
making. We do not consider that that 
exists appropriately in the mechanism 
proposed.

131.	 I will afford the Committee potential 
examples of where the DOJ could 
become a respondent or joint 
respondent in proceedings. If, for 
example, the Police Ombudsman were 
to advice a citizen that they could not 
undertake an investigation on the basis 
of insufficient funds being available, 
the Minister would be a respondent to 
judicial review challenge. Similarly, if 
the coroner was unable to adequately 
resource an inquest to permit a 
timeous convention, the DOJ could be a 
respondent to proceedings. There could 
be a judicial review, as is the case at 
present, of the failure by the Minister to 
consider a recommendation — which, 
at present, is a referral from LSC — to 
exceptionally grant fund a case, as 
happened in Omagh. Existing case 
examples with months of no decision 
are the likes of Bridie Brown, who is 
engaged in an inquest on behalf of her 
husband, Sean Brown; James O’Donnell, 
who is engaged in an inquest on behalf 
of his son Kevin Barry O’Donnell; and 
Martina Dillon on behalf of her husband 
Seamus Dillon. Similarly, there could 
be a judicial review of the failure to 
adequately resource the PSNI legacy 
unit. Recently, we received a letter 
in the case of Teresa Slane, a case 
considered by Sir Desmond De Silva. It 
will take up to nine months to complete 
consideration of the papers on that case.

132.	 Although the Bill states — articles 
2(a) and (b) — that there can be no 
ministerial interference, there could be 

a direction in relation to categories of 
cases, such as judicial review, which the 
Executive and the Assembly would have 
direct interest in. That could also give 
rise to a conflict of interest.

133.	 The second issue that I would like to 
address is the effective resourcing of 
the mechanisms, which Europe has 
prescribed as the appropriate article 2 
discharge of the state’s responsibilities. 
All persons affected by our recent past 
should receive the support of the state, 
and the relevant institutions of the 
state should be effectively resourced to 
discharge the investigatory procedural 
obligations arising under article 2. 
Without effective resourcing of the 
means to investigate legacy cases, 
litigation, when systems fail, will be an 
inevitable consequence, further delaying 
truth and access to justice. That is a 
quote from Mr Justice Stephens in the 
case of Jordan, which was decided at 
the end of January.

134.	 The inability of the Minister of Justice 
to provide for effective resourcing does 
not, therefore, augur well for the best 
intentions of the Bill, specifically with 
regard to the Coroners’ Court. The 
Committee should be aware of recent 
correspondence from the senior coroner 
to the Minister in relation to the ongoing 
Stalker and Sampson inquests, wherein 
considerable frustration of the senior 
coroner was clear to see, specifically 
with regard to the inability of the PSNI 
and Court Service to provide necessary 
resourcing in terms of funding, 
personnel and practical arrangements. 
Indeed, the senior coroner stated that it:

“should be viewed as an enormous source 
of embarrassment to the State that these 
Inquests have not been held.”

135.	 He further stated that the question of 
resourcing lay with the Minister and that 
this was not being asserted, so much 
so that the senior coroner intended to 
pursue the matter directly with central 
government.

136.	 The letter went on to say:

“The Senior Coroner is of the view that the 
Inquests are being funded on a drip feed 
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basis and that there is no demonstrable 
commitment to ensure that these Inquests are 
properly resourced and otherwise facilitated 
so that they can take place timeously.”

137.	 He went on to say:

“The delay for the families of the deceased 
and for many of the witnesses involved must 
be nothing short of intolerable.”

138.	 I regret to inform the Committee that the 
delay was more than intolerable for two 
of our clients, the parents of Seamus 
Grew, who both passed away last year. 
After the inquest having been open for 
seven years, they were in effect denied 
access to justice and the convention of 
a timeous inquest, in accordance with 
the state’s obligations under article 2.

139.	 The letter goes on to say:

“the obligation of the Senior Coroner’s Office 
is to satisfy an unconditional obligation 
imposed on the United Kingdom to carry 
out an Article 2 Investigation into the 
circumstances of these deaths. It is not a 
task that can be avoided because there is 
no or insufficient money ... money has to 
be prioritised to the completion of these 
Inquests. Otherwise, the further sanction of 
the European Court of Human Rights awaits.”

140.	 I take it that the Committee has that 
letter, but I have copies with me.

141.	 The Chairperson: Was it the Legal 
Services Commission that did not fund 
the Coroner’s Court to allow those 
inquests?

142.	 Mr Murphy: It was the Minister.

143.	 The Chairperson: Yes, but this is about 
the dissolution of the Legal Services 
Commission, so I am trying to link it in 
with what you are saying about those 
inquests.

144.	 Mr Murphy: I use the inquests as 
an example. Our concern is that the 
independence of the Legal Services 
Commission would be lost if it became 
an in-house body within the DOJ. 
There already exists a concern that 
the Minister has not been able to 
discharge his obligations when it comes 
to effectively resourcing other limbs of 
justice, such as the Office of the Police 

Ombudsman, the legacy unit of the 
PSNI and, as that letter describes, the 
coroner system. It does not augur well if 
one considers that as an example that 
is in existence already.

145.	 In conclusion, we are concerned that the 
provisions of the Bill are unsatisfactory 
when considered in relation to conflict-
related cases and prospective litigations 
thereon, in the absence of an alternative 
human rights-compliant mechanism of 
truth recovery, justice and accountability. 
I appreciate that there is a wider political 
and societal debate surrounding that.

146.	 The inherent concern in relation to a 
conflict of interest will manifest itself 
in circumstances whereby the DOJ is 
joined as a respondent and the state is 
tasked with discharging its procedural 
obligations to investigate, in compliance 
with both domestic and Strasbourg 
jurisprudence. It is foreseeable, 
therefore, that if the Bill proceeds as 
proposed, the legal aid funding decision 
could form part of a challenge as part 
of a matrix of public resource policy, 
combined with other components such 
as a thematic concern about collusion, 
generalities of disclosure and public 
interest immunity. The decision to grant, 
or not grant, legal aid from a ministerial 
perspective would therefore be a key 
point of contest. To ensure fairness, the 
office that is making those key legal aid 
funding decisions must be independent 
from the executive arm of the state.

147.	 The Chairperson: Do any members want 
to ask any questions of the two people 
who have spoken? Does anyone in the 
Gallery want to make any comments 
about the clause beyond what has 
already been stated?

148.	 Mr Paul Andrews (Northern Ireland 
Legal Services Commission): This is an 
attempt to be helpful to the commission. 
The current legal aid legislation and 
the proposed legislation do not require 
the availability of funding to be taken 
into account. [Interruption.] I hear Mr 
Murphy’s points, but I want to make 
it clear that currently, and under the 
proposed Bill, the availability of funding 
will not be a factor that the commission 



69

Minutes of Evidence — 14 May 2014

or the agency can have regard to in 
making a funding decision. It will have 
to be made on the basis of the statutory 
tests that are set out in the legislation. 
[Interruption.]

149.	 The Chairperson: Is that your phone or 
someone else’s?

150.	 Mr Andrews: Mine is off, I hope.

151.	 If I may indulge one second point, 
there is a technical issue that needs 
to be addressed. Under the existing 
exceptional grants scheme, in certain 
circumstances, the commission has 
to require authority from the Minister 
to make funding decisions. That 
requirement is not part of the Bill that is 
before you; it follows a recommendation 
of the access to justice review, which 
was undertaken by Mr Daniell, for that 
link to be severed. Those observations 
may be of assistance to the Committee. 
[Interruption.]

152.	 The Chairperson: Thank you very much. 
We will be asking the Department to 
respond to all of the concerns that are 
being raised about independence and 
the comments that have been made.

153.	 Mr McCartney: That is the point that I 
am making. The Department will get a 
transcript of today’s meeting. That is OK.

154.	 Mr A Maginness: Will the Department 
respond today? No?

155.	 The Chairperson: Not today. Members 
will be able to pursue those points 
when the Department comes to the 
Committee.

156.	 Mr A Maginness: Can I ask one 
question then, Chair? It relates to what 
Mr Murphy said. I can understand the 
problem of independence. However, 
under the scheme that is being put 
forward, there will be operational 
independence as far as legal aid grant 
is concerned. The point that you have 
raised, which is an interesting one, is 
that you accept that that may well be but 
categories of cases might be excluded 
under the new arrangements. Is there 
any way to protect categories of cases 

or ensure that legal aid is not restricted 
by category?

157.	 Mr Murphy: I trust that that would be a 
matter for a parliamentary draftsman. 
However, from a practitioner’s perspective, 
we are concerned that categories of 
practice, such as judicial review or 
representation at the coronial court, 
could be subject to ministerial discretion 
and that that, in and of itself, could 
represent an Executive fettering of what 
should be unfettered independence.

158.	 Mr A Maginness: Thank you very much, 
Chair.

159.	 The Chairperson: Clause 2 relates to 
the designation of a director of legal aid 
casework.

160.	 Mr Martin Hanna (Association of 
Personal Injury Lawyers): Good 
afternoon, members. My name is Martin 
Hanna. I am speaking on behalf of the 
Association of Personal Injury Lawyers 
(APIL), an association that effectively 
represents genuinely injured victims of 
accidents, disease, etc.

161.	 At the outset, I want to say that it 
is vital that all applications for legal 
aid funding are considered diligently 
and carefully. In Northern Ireland, the 
provision of legal aid has been vital 
to the most vulnerable in society, the 
people whom we represent, such as 
children and the elderly, who have little 
or no finance resource to fall back on 
to investigate matters. Members have 
already welcomed the safeguards to 
protect individual decision-making in the 
granting of legal aid. That is something 
that we support as it obviously goes 
without saying, as far as we are 
concerned, that there should be no 
political involvement in the granting of 
a legal aid certificate to a genuinely 
injured victim.

162.	 APIL is concerned, however, that 
no detail is contained in the Bill to 
ensure that the director of legal aid 
casework is legally trained or has legal 
experience. We say that it has to be a 
minimum requirement that a director 
of legal aid casework has the requisite 
experience, understanding, knowledge 
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and qualifications to make decisions on 
individual cases. Decisions being made 
by a director without legal training will, 
in our view, lead to inevitable challenges 
through the appeals process, thereby 
increasing the administrative workload 
and costs.

163.	 We represent people with personal injury 
cases, many of which are very complex 
and need detailed scrutiny to decide 
what chance of success they have. 
Without the necessary knowledge and 
experience, the director would be unable 
to give any application the detailed 
scrutiny that it requires. I can give a 
number of examples to demonstrate 
the point. In clinical negligence cases, 
particularly those that involve children 
who were brain-damaged at the time of 
their birth, those brain-injured children 
require intensive care and have other 
very complex day-to-day needs which 
require specialist input for the rest of 
their life. There are many such cases in 
the court system. Indeed, I have been 
involved personally in three such cases 
that have come before the courts within 
the past 12 months. Each of those 
cases was ultimately resolved for a very 
substantial amount of money and at no 
cost whatsoever to the legal aid fund, 
as the unsuccessful defendant — the 
relevant hospital trust — also had to 
meet the costs. Although there was no 
cost to the legal aid fund per se, without 
the benefit of legal aid, those vulnerable 
children and their families would not 
have been able to investigate what are 
extremely complex cases with regard to 
establishing legal liability and causation. 
Therefore, it is vital in our view that 
the director be legally qualified and 
trained to determine these applications 
properly. They are difficult cases for 
experienced and qualified lawyers in 
any event. It is, therefore, essential 
that applications in this type of case 
be assessed and determined by legally 
qualified individuals. We must always 
remember that these cases are brought 
by the most vulnerable individuals 
in society. They rely very much on 
legal aid to enable them to instruct 
the appropriate specialist lawyers — 

solicitors and barristers — to properly 
investigate claims.

164.	 The granting of legal aid has been 
and must continue to be awarded on 
a case-by-case basis, based solely on 
the merits of each case and without 
reference to any budgetary or political 
agenda. The assurance of no ministerial 
involvement in individual decisions 
is contained in the explanatory and 
financial memorandum. If the director is 
not legally trained, his decisions could 
be more liable to a challenge. Those 
appeals would mean an additional cost 
to the taxpayer.

165.	 The Chairperson: Thank you.

166.	 Ms Arleen Elliott (Law Society Northern 
Ireland): Good afternoon. I am junior 
vice-president of the Law Society. I will 
pick up some themes that have been 
raised by previous contributors. Can you 
hear me?

167.	 The Chairperson: Yes.

168.	 Ms A Elliott: I share similar concerns to 
those of previous contributors about the 
independence of the role of the director. 
Essentially, we will have a director who is 
a civil servant and whose loyalty will be 
to the Minister. That will automatically 
place him in a conflicting position should 
he make decisions that are potentially 
adverse to the Minister’s interests — 
[Inaudible.]

169.	 The Chairperson: We will let you swap 
microphones because we are not picking 
you up. That one is not working. The 
staff will get another.

170.	 Ms A Elliott: Is that better?

171.	 The Chairperson: No. We will use 
another one.

172.	 Ms A Elliott: Hello.

173.	 The Chairperson: That is much better. 
Apologies for that.

174.	 Ms A Elliott: I do not intend to repeat 
myself unless anybody would like me 
to. Turning to clause 3, you will see 
that the drafting of the clause deals 
primarily with loyalty to the Department 
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and states that the director must 
comply with its directions and guidance. 
Secondly, the clause deals with 
independence in individual decisions. 
Therefore, I am saying to the Committee 
that the drafting of the clause suggests 
that loyalty, in essence, comes before 
independence.

175.	 Thinking more closely about the issue 
of loyalty, we see that clause 2 states 
that the director will come from the 
Civil Service. As we all know, it can 
be very difficult to make decisions in 
an objective and independent manner 
when those decisions may be subject to 
criticism or disapproval from colleagues 
or superiors. The Committee will be 
well aware of the experience of some 
whistle-blowers both in the Republic of 
Ireland and across the water, which has 
been quite topical recently. Those cases 
are examples of how difficult it can be to 
go against the grain or the culture of an 
organisation.

176.	 Bearing that in mind, I ask the 
Committee to consider why the 
Department wishes the director to 
come from a Civil Service background. 
If independence is a real consideration, 
is it not better to appoint someone from 
outside the Civil Service who does not 
have pre-existing loyalties within the 
Department?

177.	 If we adopt the position that the director 
is fit to carry out his role in a fair, 
objective and rigorous manner — picking 
up on the point that Mr Maginness 
made earlier — the Committee should 
consider that the Department cannot 
issue guidance or directions in relation 
to a class or classes of cases. If the 
Department were able to do that, it 
would clearly drive a coach and horses 
— [Interruption.] That is not my phone. It 
would drive a coach and horses through 
the whole decision-making process and 
the independence of the director.

178.	 On the point that was raised by the 
Chairman, I take the view that the 
establishment of the power of the 
director to make decisions in respect 
of exceptional funding is probably 
a progressive step in so far as that 

decision will not be made by the 
Department, which is the case presently. 
However, that will have integrity only if 
the director is fit to exercise his role in a 
very independent manner.

179.	 Mr Spence: I will make just a couple 
of supplementary points. It is, of 
course, for the Department to decide 
what qualifications are required when 
advertising the post, but I will point 
out that, when we in the commission 
advertised for the chief executive post 
that Mr Andrews occupies, we stated 
that the person should have appropriate 
experience and expertise. We did not 
specifically require a legal qualification.

180.	 You have to bear in mind that, as well as 
being able to properly consider the legal 
issues that are under consideration, 
the person will be managing quite a 
big organisation of probably over 100 
people and a budget of over £100 
million. If that person does not have 
legal expertise, they have, of course, 
access to lots of legal expertise in the 
organisation itself. To repeat an earlier 
point, it is a matter for the Department 
rather than the current commission to 
decide what the qualifications should 
be.

181.	 The Chairperson: Ronnie, was the 
commission ever challenged because 
the chief executive did not have a legal 
qualification? Was that ever a reason to 
challenge decisions not to fund cases?

182.	 Mr Spence: No. That has not been an 
issue.

183.	 Mr Humphrey: Arleen, I listened carefully 
to what you said. You are talking about 
someone being appointed from outside 
the Civil Service because you are 
concerned that there may be sympathies 
with the Minister, for example.

184.	 Ms A Elliott: The concern that I am 
raising is really one of independence. 
There is, first, the legal position and, 
secondly, the practical position. I 
think that, in practical terms, it will be 
very difficult for any person to come 
from the Department or from a Civil 
Service background and carry out 
that role, which may be quite difficult 
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or controversial, in an environment 
where he or she may have pre-existing 
loyalties. I suppose that it is an 
expansion of the issue of whether the 
director can, in effect, carry out his role 
in an independent manner.

185.	 Mr Humphrey: How does the Law 
Society of Northern Ireland propose that 
the person be appointed?

186.	 Ms A Elliott: I am quite sure that the 
Civil Service is very adept at setting up 
an appointments procedure. Obviously, 
the appointment could be open not only 
to those in the Civil Service but to those 
outside it. I do not see a reason why 
that cannot be done in this instance.

187.	 Mr Humphrey: Are you perhaps 
suggesting that you would like to see 
the post put out to public appointment, 
like the chair of the Parades 
Commission or something like that?

188.	 Ms A Elliott: Yes.

189.	 Mr McCartney: The Department will 
be provided with the transcript of this 
meeting, but there does not seem to 
be anything, either in the Bill as tabled 
or the explanatory notes, on why the 
Department is insisting that it has to 
be a civil servant. I would like to hear 
why the Department is insisting on that 
because, when it comes to clause 3 
on the exercise of functions, the issue 
of independence becomes starker, 
particularly in respect of how the person 
who is appointed is expected to carry 
out their role and challenge whatever 
guidance comes from the Department. 
That is why we need an explanation for 
the insistence on a civil servant.

190.	 The Chairperson: Does anyone who has 
not yet spoken want to comment on 
clause 2?

191.	 Mr David Mulholland (Bar Council 
of Northern Ireland): I endorse the 
previous comments about concerns on 
independence, but I will not repeat them 
all. I would like to draw attention to the 
need to demonstrate independence. 
The Bill touches on a few areas in which 
independence could be demonstrated. 
Accepting that this is primary legislation, 

how could each of those areas be 
expanded on? The first area would be 
the appeals mechanism. That could 
offer a means to test and ensure 
independence or appeal if there is a 
decision that people find unsatisfactory. 
However, there is not sufficient detail 
to assess how adequate that would be. 
The second area relates to clause 3 
and is akin to the Law Society’s point. 
That could be built upon to describe, 
if there is a perceived or real conflict 
of independence, what avenues or 
channels are available to the director 
to raise those points and seek a 
resolution. Can the director reasonably 
refuse a direction? What other 
mechanisms are available?

192.	 The Chairperson: OK. Thank you.

193.	 Mr T Elliott: Apologies for being a little 
late. On the issue of the designation of 
the director, something we struggle with 
all the time in any Department is getting 
the expertise because, quite often, with 
no disrespect to civil servants, they 
are not always a reasonable expert in 
the field. You only have to ask people 
from any business background. It is 
an interesting proposal that it should 
be a different appointment process, 
and I fully support that. Maybe that 
would set standards for other areas of 
government. Maybe we are setting a 
good and positive standard for the rest 
of government by making this point.

194.	 The Chairperson: We could debate 
whether it is a good idea or not. I might 
take a different view, but I will save my 
own views for later.

195.	 We will move to clause 3, which some 
people have already touched on. It deals 
with the exercise of functions by the 
director. If you have covered it, you do 
not need to speak on it again. I invite 
the Law Centre to comment.

196.	 Mr Les Allamby (Law Centre NI): I 
am the director of the Law Centre. Our 
starting point is that independence is 
like justice; it must not just be done 
but be seen to be done. Our concerns 
about clause 3 were shared by the 
Westminster Joint Committee on Human 
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Rights but were, ultimately, rejected 
by the Westminster Government. We 
recognise and acknowledge that the 
clause in this Bill is identical to one that 
was in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012, the 
so-called LAPSO legislation.

197.	 There is a formidable challenge to the 
director of legal aid casework. He or she 
must enable access to justice, as the 
chief executive of the Legal Services 
Commission said. Although the financial 
situation is not directly an issue when 
making individual decisions, there 
is no doubt that the director of legal 
aid casework has to be aware of the 
financial backdrop. That will be one of 
the issues, perfectly legitimately, that 
will, no doubt, be addressed to some 
extent in the backdrop of directions and 
guidance.

198.	 One of the two issues that we have 
has been ventilated by KRW, which 
is around challenges to government. 
That goes beyond the Minister to other 
Departments. The second is around 
cases that may have significant financial 
consequences for the legal aid fund, 
a lead public-interest case etc. As the 
Bill is drafted, the legal aid casework 
director has autonomy around individual 
cases but must follow the directions 
given by the Department. You do not 
need to be a conspiracy theorist or 
Machiavelli to realise that you can still 
give directions about a class of cases 
that may well impinge on decision-
making on individual cases. You could 
talk about particular types of judicial 
reviews or particular aspects of cases 
that you know are in the pipeline.

199.	 Our suggestion is that we bolster the 
independence of the director of legal aid 
casework. We suggest two amendments. 
I will read them very quickly. The first is 
to clause 3 and would simply read:

“(1) The director must—

(a) comply with directions given by the 
Department about the carrying out of the 
Director’s functions”

— in other words, as it is drafted now, 
with the addition of these words:

“save where this compromises the Director’s 
independence”.

200.	 That would bolster safeguards on the 
independence of the director.

201.	 Secondly, in clause 3(2), the amendment 
would be, starting with what is there:

“But the Department—

(a) must not give a direction or guidance 
about the carrying out of those functions in 
relation to an individual case”

— with the addition of these words:

“or to a class of cases where it unreasonably 
impinges on the Director’s ability to act 
independently in an individual case.”

202.	 We are not saying that you should not 
have something in the Bill on classes of 
cases, but not where it directly impinges 
on the independence of the director 
of legal aid casework. We think that 
those amendments would bolster the 
independence of the director and would 
be significant and important.

203.	 Our other comment on clause 3 is on 
subsection (3), which states:

“The Department must publish any directions 
and guidance given under this section.”

204.	 I must be a conspiracy theorist, because 
the Law Centre’s view is that, frankly, 
although we do not need it in the clause, 
we would want the Committee to get 
reassurance from the Department about 
where and how that will be published. 
You could publish in something that 
has a normal readership of half a dozen 
or you could publish in something that 
everybody regularly gets to see and 
read. Therefore, the guidance and 
the directions must be published in 
places where people will be able to 
find and access them easily and be 
able to respond accordingly. As I said, 
I do not think that needs to be in the 
Bill, but I would like to get that type of 
reassurance and detail so that we avoid 
a situation where, after the event, we 
become aware that there have been 
particular directions or guidance, and 
the ramifications come when it is too 
late to comment on them.
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205.	 Ms A Elliott: The society fully supports 
the comments made by Mr Allamby. 
I have raised the issue of classes of 
cases that could put the director’s 
independence in an impossible position. 
The amendments to clause 3 suggested 
by Mr Allamby are worth careful 
consideration by the Committee.

206.	 Mr Colin Caughey (Northern Ireland 
Human Rights Commission): I am 
the policy lead at the Human Rights 
Commission. In light of concerns 
regarding the independence of the 
director, the provision for an appeal to 
an independent and impartial body is 
vital in ensuring that the overall decision-
making framework is compatible with 
article 6 of the European Convention 
on Human Rights. In that regard, the 
commission advises the Committee 
to seek further information on the 
proposed appeals body, including the 
manner of appointment of members, the 
terms on which they will be appointed, 
terms for any disqualifications, and what 
guarantees of independence will be 
provided. The Committee should ensure 
that sufficient guarantees are in place 
to exclude any legitimate doubt as to 
the independence or impartiality of the 
appeals body.

207.	 Mr Spence: It is worth reflecting on 
the fact that, in the 10 years of the 
commission’s existence, both under the 
Lord Chancellor’s Department, which 
was responsible initially, and under the 
Department of Justice since devolution, 
there has been no case in which a 
Minister tried to influence a decision 
taken by the commission. Therefore, the 
evidence is that this is not a problem, 
or has not been a problem in the past. 
That is not to deny that it might become 
a problem at some stage, but I think 
that there are a number of safeguards.

208.	 First, you have to rely on the 
professional integrity of the person who 
is the director of the organisation. He 
will be appointed as an independent 
person, probably after some form of 
public competition. The professional 
integrity of that person is one of the 
guarantees. Secondly, there is the fact 
that the board of the new organisation 

will have three independent members. 
One of their roles will be to focus on any 
situation in which the director is being 
asked to do something that he or she 
does not believe to be right.

209.	 The final point that the Committee 
should consider is whether it is worth its 
while to seek an accommodation with 
the Minister under which the Minister 
will always consult the Committee 
before making any significant direction. 
Therefore, the Committee and the 
Assembly would not be faced with a fait 
accompli when a significant direction 
is being made. The Minister would 
undertake to consult the Committee 
in advance. That might provide an 
additional safeguard.

210.	 The Chairperson: Do members have any 
questions or comments?

211.	 Mr McCartney: It is worth noting that 
the Department has rejected the two 
amendments, as proposed. We need 
to see the rationale for that. I do not 
think that anyone would question the 
professionalism or the process for 
making public appointments, but you 
want to put the person who heads this 
up into the best position possible to do 
what is best in the interests of justice. 
A person may be appointed, but the 
law might restrict them in challenging 
the Minister. We have to ensure that, 
whatever law we frame, the public 
interest is best served.

212.	 The Chairperson: Clause 4 concerns the 
delegation of functions of the director. I 
invite the Human Rights Commission to 
comment.

213.	 Mr Colin Caughey (Northern Ireland 
Human Rights Commission): We 
support Ronnie Spence’s suggestion 
that directions be sent to the Committee 
for scrutiny before they are placed on 
the director.

214.	 Mr Hanna: In many respects, our 
comments on clause 4 mirror those 
that the association made on clause 2. 
Clause 4 allows the director to delegate 
functions to other people as necessary. 
Anyone considering an application for 
legal aid, whether it is the director or 
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someone who has functions delegated 
to them, should be legally qualified and 
have legal knowledge, experience or 
training. The current system of panels 
of practising lawyers works well in 
considering applications for legal aid 
funding. It is essential that we continue 
to constitute legal aid appeals with 
suitably qualified practising solicitors 
and barristers who have experience in 
the area of law under consideration.

215.	 The Chairperson: Do any members have 
any questions or comments?

216.	 Mr McCartney: I have a broad point. 
In one sense, it is a good idea and 
good practice for the Minister to bring 
something to the Committee. However, 
unless the Committee has a power of 
blockage, that could be meaningless. 
We should not put great store in the fact 
that a Minister who is going to make a 
big policy change has to bring it to the 
Committee if we have no power to say 
whether we think that it is right, wrong 
or indifferent. The Minister might bring 
something to the Committee every week 
and just walk out the door. I am not 
saying that the current Minister would do 
that; I am talking about the government 
structure. A Minister might tell the 
Committee about a change of direction 
but not necessarily listen to its views. 
Why would he? He or she would say that 
they have the Executive power to do 
what they want.

217.	 The Chairperson: Clause 5 concerns the 
annual report of the director. I invite the 
Legal Services Commission to comment.

218.	 Mr Andrews: The broad context of 
this is fairly uneventful. There is a 
requirement on public authorities to 
make annual reports, so the majority 
of the clause is entirely fine. The issue 
that is of more direct importance is how 
the director reports on the discharge of 
his functions. That is particular to this 
environment. We need to reflect on the 
fact that there are already a number 
of legally qualified people making 
decisions on the granting of legal aid. 
An independent appeals mechanism 
was established, and a discernibly 
independent appeals mechanism is 

proposed in the Bill. If any directions 
are issued that impinge on the 
independence of the decision-making 
process or if any inference of influence 
is brought to bear on it, it is critical that 
the report is clear. A key issue with the 
integrity of the post is to be very clear 
about how the functions are discharged 
not only by the director but by anyone 
who, in the day-to-day operation of 
decisions, has to face the applications 
and process them appropriately.

219.	 Mr Allamby: I have a brief point 
about the timeliness of the annual 
report. In the past, the Legal Services 
Commission has not always produced 
its report within a reasonable period. I 
say that with a certain chagrin because 
I was a member of the Legal Services 
Commission, so I know that the 
commission was not in any way cavalier 
in its approach to annual reports. A set 
of circumstances often took over events, 
and, occasionally, the annual report took 
time to get together. There was also a 
variety of other circumstances.

220.	 We are suggesting a short amendment 
to clause 5(1). It currently reads “as 
soon as reasonably practicable”. The 
addition of “and in any event within nine 
months” is being proposed. Clause 5(1) 
would then read, “As soon as reasonably 
practicable and in any event within nine 
months after the end of each financial 
year, the Director must prepare an 
annual report for the financial year.” 
The end of the financial year is April, so 
that would guarantee a report by the 
end of the calendar year. “As soon as 
reasonably practicable” is a great deal 
more flexible, and, no doubt, any kind 
of arguments could be made as to what 
would lead to a delay. This bolsters 
the chance of ensuring timely reports. 
Otherwise, we have no difficulty with 
clause 5.

221.	 The Chairperson: What is your view on 
the statutory provisions that already 
exist for Departments and agencies? 
The deadline is normally 15 November. 
That is applicable to all Departments. 
This is what would happen: your 
amendment would allow them to go 
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beyond what is normally expected 
statutorily.

222.	 Mr Allamby: I do not have a strong view 
that the date should be 15 November 
as opposed to, effectively, 31 December. 
I want a cut-off point. You do not want 
to send a message that says, “Get it 
in on 14 November” or “Get it done on 
31 December”. You want something 
that ensures that you know there is an 
eventual time limit operating.

223.	 Mr T Elliott: The Bill is pretty scarce on 
what the report must contain. Clause 
5(2) states:

“The annual report must state how the 
Director has carried out the functions of the 
office in the financial year.”

224.	 Do any of the organisations feel that 
something additional should be in the 
clause? It seems fairly bland, and there 
is not much detail. How can we improve 
on that, if at all?

225.	 Mr Allamby: I will answer very quickly, 
and I will then pass across to the Legal 
Services Commission’s chief executive. 
I do not see the need to have that in 
legislation per se, but I think that it 
would be useful to get the parameters 
of what is expected in the report in your 
exchange of correspondence with the 
Department. We know what is in the 
current Legal Services Commission’s 
annual reports. Frankly, I would expect to 
see at least that level of detail in future 
reports. I am relaxed about not having 
it in legislation, but I am keen to see 
something by way of a clear exchange of 
correspondence that sets out what will 
be in the report, if that is helpful.

226.	 Mr Andrews: I go back to your point, 
Chair, that, if the commission becomes 
part of the Department and then is an 
agency of the Department, there are 
established protocols about the content 
of annual reports, and those will apply. I 
think that that goes to Mr Elliott’s point. 
There are governance arrangements that 
clarify what should be in those reports. 
The point of the clause is that there 
is an additional requirement, which is 
expressly to deal with the independence 
of decision-making. That is why that is 

the only one that is mentioned, because 
normal business and protocols will 
cover the rest of the material. I have 
no personal difficulty with Mr Allamby’s 
suggestion for a framework to be 
developed that could provide useful 
and timely information to those who are 
interested.

227.	 The Chairperson: We move on to clause 6:

“Amendment of law relating to legal aid, civil 
legal services and criminal defence services”.

228.	 Mr Gerry Hyland (KRW Law LLP): 
There is no issue with exceptional grant 
funding applications being brought into 
the mainstream of legal aid. With the 
two types of exceptional grant, which 
have traditionally been inquests and 
non-inquests, we have a concern that 
there is a risk to independence in 
decision-making, which my colleague 
and many other contributors mentioned. 
You are dealing with very controversial 
cases on which particular views may be 
taken by a particular Minister. We would 
all want to make sure that we have a 
system that is fit for purpose. There 
are concerns about the current system. 
These provisions mirror some provisions 
in England and Wales, where, one of the 
submissions notes, only some 5% of 
applications were approved under the 
English regime. We have concerns that 
there is an inherent delay in the current 
system, and there is no indication that 
the new system would be any fitter 
for purpose.

229.	 Clause 6 is technical in nature and 
brings forward a number of provisions 
from the Access to Justice (Northern 
Ireland) Order 2003. The Bar Council, for 
example, mentioned that it is seeking 
a counsel’s opinion on some of the 
provisions. We would welcome the 
opportunity to comment on that at a 
later date, if it is made available to the 
Committee. A number of issues highlight 
the theme that members have heard 
at great length: concerns about the 
independence of the decision-making 
process under this new regime.

230.	 Mr Andrews: I think that we could take 
this under schedule 2, because the 
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meat of the proposal is in schedule 2 
rather than in clause 6, if that is helpful.

231.	 The Chairperson: Go ahead.

232.	 Mr Andrews: Schedule 2 and clause 
6 do two different things. Certain 
provisions for criminal legal aid are 
being transferred to the 1981 order. 
These are not speaking to criminal 
legal aid per se but are to do with the 
infrastructure — that is to say, the 
registration of providers and disclosure 
of information. There is no existing 
provision for disclosure of information 
in the 1981 order, so that is essentially 
trying to bring to bear the same tools for 
civil legal aid as for criminal legal aid.

233.	 If I may suggest, for civil legal aid, there 
are two substantive changes. One is to 
abolish what was known as the “funding 
code” in the 2003 order. That will mean 
that the existing legal aid scheme, with 
its various tiers, which practitioners 
know, will continue in the first instance. 
So that is an “as you were” provision, 
if I can put it in those terms. The 
second change is to do with exceptional 
grant funding. As I said in an earlier 
observation, the provision effectively 
leaves the entire responsibility for 
deciding those cases with the new 
body. It does not require any referral to 
Ministers, as is currently the case. As 
I said, in the access to justice review, 
it was specifically recommended that 
that referral would be removed from 
the system, and the current legislation 
does that.

234.	 The Chairperson: Let me continue with 
schedule 2, given that you have invited 
me to do so. I ask the Law Society for 
its comments.

235.	 Ms A Elliott: My issue with schedule 2 
is an expansion of the independence 
of the director. I mentioned that clause 
3 will put in a minimal safeguard, and 
the second safeguard is, obviously, the 
appeals mechanism. For the appeals 
mechanism to have confidence, it must 
be seen to be fair, accessible and 
rigorous. If it is anything less than that, 
the public will not have confidence in 
the system, and the only outcome that 

can be anticipated would, ultimately, 
be judicial review. I see that the 
Department has taken on board some 
representations that were made about 
the appeals mechanism that was initially 
proposed. The Bill refers to three panel 
members at least, but the details are 
quite light. I ask members to pay close 
attention to the regulations that will be 
brought forward in due course. I know 
that MLAs are not strangers to the 
current appeals system. I am sure that 
many Committee members, through 
their constituency work, have personal 
knowledge about some of the complex 
issues in terms of fact and law.

236.	 Members will also be aware that the 
appeals mechanism does not attract 
legal aid. At present, appellants either 
appear in person or they request that 
the matters be considered on the 
papers. Alternatively, they will have a 
solicitor or barrister attend, usually 
on a pro bono basis. It should not be 
assumed, however, that matters to be 
considered on the papers will always be 
sufficient. As members will be aware, 
appellants often have literacy issues, 
mental health issues and limitations 
in presenting the facts that might be 
relevant and addressing areas of the law 
that would be relevant to the appeals 
panel.

237.	 Against the background that I have 
described, it is imperative that members 
of the panel who are appointed are 
externally recruited lawyers who 
may provide redress or balance to 
inadequacies or deficiencies for 
appellants in presenting their case. 
That is not to say that there is not 
room for the layperson; there is. A 
layperson can provide a common-
sense view and an expertise outside 
the law. Those details will be in the 
regulations. The Committee should be 
very concerned that the panel should 
have the ability and the power to make 
fair determinations, provide reasons 
and, ultimately, protect the Department 
from challenge and safeguard the rights 
of individuals to prosecute in what may 
be a very difficult case.
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238.	 In a similar vein, it is important that the 
work of the appeals panel is open and 
transparent and that it is not carried 
out in a darkened room somewhere. To 
expand on the procedures and detail 
in the Bill, which is very light, natural 
justice would indicate that appellants 
should always be allowed to appear in 
person unless they determine that they 
do not wish to do so. Appeals panels 
are often better informed by such oral 
representations, but there is always 
a balance to be struck between the 
demands of natural justice and running 
a cost-efficient system. The Bill, in its 
current format, provides for appeal 
without any oral hearings, unless that 
may be prescribed. That will come 
through in regulations.

239.	 Finally, I ask the Committee to take a 
careful view of that provision and keep a 
close watch on the regulations that will 
eventually be presented.

240.	 Mr Hanna: We entirely endorse the Law 
Society’s comments. I refer members to 
the Second Stage debate, particularly 
the comments from Mr Allister and Mr 
Maginness, in which they discussed 
the workings that have been going 
on for a long time as to how legal aid 
committees function. They function 
very well in practice. Practitioners 
usually turn up on a Friday afternoon 
with their clients. They appear before 
the committees, and appeals are gone 
through very vigorously. The system 
works extremely well because there are 
qualified solicitors and barristers who 
are trained to know all the issues with 
the applications and appeals that they 
are dealing with.

241.	 Mr Caughey: A point was made about 
exceptionality provisions. In England 
and Wales, with comparable provisions, 
the number of applications has been 
extremely low, and the number of 
successful applications has been even 
lower. I think that it would be useful for 
the Committee to have an indication 
from the Department of the number of 
applications that it thinks that it will 
receive each year and the number that 
will be granted.

242.	 Funding for inquests is not brought 
within the scope of the mainstream 
legal aid system by way of the Bill. 
Individuals will have to continue to 
apply by way of the exceptional funding 
arrangement. The Committee should 
seek an assurance from the Department 
that requiring individuals to apply by way 
of that exceptionality provision does not 
in any way disadvantage them any more 
than if they were applying through the 
mainstream system.

243.	 The Chairperson: Did anyone not get 
an opportunity to speak to clause 6 or 
schedule 2?

244.	 Mr Mulholland: I have a couple of 
additional points on schedule 2. We 
noted that schedule 2 was trying 
to replicate some of the provisions 
from the 2003 order that had not yet 
commenced. Paragraphs 1 to 4 of 
article 36 in the original 2003 order 
seem to have been carried across 
faithfully but article 36(5) does not. 
That paragraph stated that there was 
a requirement on the Department to 
consult:

“the Lord Chief Justice, the Law Society and 
the General Council of the Bar of Northern 
Ireland, and ... may undertake such other 
consultation as appears to him to be 
appropriate.”

245.	 That may be an omission, or it may be 
the intention to deal with that in another 
way. We would appreciate clarification on 
that point.

246.	 We are already mindful of and are 
working on registration, which is dealt 
with in schedule 2. However, we would 
definitely appreciate the opportunity 
for the Department to conduct a public 
consultation on the matter.

247.	 The Chairperson: Why is the omission, 
as you see it, of that paragraph 
important to the Bar Council?

248.	 Mr Mulholland: We understood that 
this was intended to give effect to 
the 2003 order. As I say, it is a point 
of clarification on whether that is an 
omission or an intentional change from 
the 2003 order.
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249.	 The Chairperson: Clause 8 deals 
with the appointment of the presiding 
coroner.

250.	 Mr Caughey: The Human Rights 
Commission broadly welcomes the 
proposal and hopes that it will further 
strengthen the efforts to address 
delay in the Coroners’ Court, which 
Mr Murphy set out earlier. Delays in 
inquests relating to deaths during 
the conflict in Northern Ireland have 
once again recently been raised by the 
European Court of Human Rights in 
the McCaughey case. The Committee 
of Ministers continues to monitor 
measures taken to address delay. 
This autumn, the UN Human Rights 
Committee will also consider the 
matter. We will report to it and keep the 
Committee up to date.

251.	 The Chairperson: Clause 12 is on 
commencement.

252.	 Mr Andrews: There is very little for 
us to say. It is really a matter for the 
Department following the passage of the 
legislation. The timing of that will, I am 
sure, determine what the Department 
decides should be an appropriate 
commencement day.

253.	 The Chairperson: Schedule 1 deals with 
the transfer of assets, liabilities and 
staff of the commission.

254.	 Mr Andrews: This is a normal provision 
that you would expect to see when a 
public body changes its status. There is 
nothing controversial or exceptional.

255.	 Mr McCartney: With the transfer of 
staff, are there any issues with equal 
pay, change of status or change of 
pension rights?

256.	 Mr Andrews: Any outstanding pay 
matters have been resolved. So the 
answer to your question is no.

257.	 Mr T Elliott: Do you see the transfer 
of staff being perceived by the wider 
public as rearranging the deck chairs 
as opposed to providing real change 
by bringing new people in? It is widely 
accepted that there have been problems 
with the Legal Services Commission. If 

staff transfer, that may be perceived as 
jobs for the boys.

258.	 Mr Spence: There has already been 
considerable movement of staff in and 
out of the organisation with transfers 
and secondments to the Department. 
When appropriate, we have been 
advertising. In future, I think that, 
with specialist jobs that cannot be 
filled readily from elsewhere in the 
Civil Service, the tendency will be to 
advertise. It is good that the staff 
movements have been both in and out 
of the organisation, because some 
people have been working in the Legal 
Services Commission for a long time, 
and the change of status will enable 
them to try to broaden their careers in 
the public sector.

259.	 Mr T Elliott: How does the private sector 
— the Bar Council and the Law Society 
— view the transfer of staff?

260.	 The Chairperson: If they wish to 
comment —

261.	 Mr Andrews: I was going to be cheeky 
and say that most of the staff came 
from the Law Society to the Legal 
Services Commission. [Laughter.]

262.	 Ms A Elliott: I suspect that Mr Elliott 
may be quite right in identifying the 
issue. If I have read the papers 
correctly, it appears that the cost of 
the commission at the moment is £7·2 
million, and, with the transfer, the cost 
of the new agency will be £8 million. I 
do not know whether the issue has been 
raised about additional capital being put 
into the new body to deliver all that is 
promised. Time will tell.

263.	 The Chairperson: We now have the 
Law Centre on the Attorney General’s 
proposed amendment.

264.	 Mr Allamby: We support the Attorney 
General’s amendment. When we put in 
our submission, we had not seen the 
detail of the proposed amendment. We 
now note that it is confined to health 
and social care issues. As things stand, 
the Attorney General has powers to 
order inquests. Our understanding of 
the amendment is that it will allow the 
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Attorney General to ensure that, in this 
case, he gets access to the relevant 
material in a timely and straightforward 
manner.

265.	 One of the bases on which you might 
decide to order an inquest or otherwise 
might be having all the material before 
you in order to make a sensible and 
prudent legal decision. It seems, 
therefore, to be about straightforward 
administrative efficiency, openness and 
transparency. We have examples in 
recent public inquiries of how difficult it 
is to get access to the full picture until 
you get to public inquiry stage. It seems 
to me that this is one way of ensuring a 
much more seamless and transparent 
process. We would have supported an 
amendment going beyond health and 
social care because we think that the 
same principles apply in other cases, 
but we recognise that that is clearly not 
what the Attorney General is looking 
for. I say that in full cognisance of the 
political sensitivities that go with some 
of the areas that are dealt with in the 
inquests that were referred to earlier.

266.	 Mr Caughey: I will reiterate a point 
in our submission that the state’s 
procedural obligation under article 2 
of the European Convention on Human 
Rights extends to deaths in a medical 
context.

267.	 Mr Murphy: We welcome the Attorney 
General’s proposed amendment, 
and, although we accept that it has a 
principal focus, we consider that it may 
have a broader effect, especially with 
article 2 legacy cases. A provision could 
be made that disclosure of material 
directly relating to the circumstances 
of the death of the deceased might 
be sensibly made automatically to the 
Attorney General and to the next of 
kin. The proposed amendment has a 
medical context, but the principle could 
be extended to public records.

268.	 The Chairperson: Are there any other 
comments? If not, that concludes 
the session. Some clauses were not 
discussed because nobody wanted to 
comment on them. I assume that we are 
content with that.

269.	 I thank everybody for coming today to 
share their views. Over the coming days, 
the transcript of today’s event will be 
circulated to everybody who participated. 
When that is finalised, it will be 
published on the Committee web page 
and included in the Committee report 
to the Assembly on the Bill. Thank you, 
everyone, for helping us today.
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Department of Justice 

270.	 The Chairperson: We will work our way 
through the Bill clause by clause, asking 
officials to briefly outline the purpose 
of each clause and the Department’s 
response to the issues raised. We will 
then invite questions from members 
before moving to the next clause.

271.	 I welcome Mark McGuckin, deputy 
director of the public legal services 
division; Siobhan Broderick, deputy 
director of the civil justice policy and 
legislation division; Carol Graham, 
the Bill manager; and Padraig Cullen, 
principal legal officer in the public legal 
services division. You are all welcome 
to the meeting. As normal, this will be 
recorded by Hansard and published in 
due course. I am going to hand over to 
you to outline briefly clause 1. I am not 
sure who is taking the lead.

272.	 Mr Mark McGuckin (Department of 
Justice): Thank you, Chairman. I will 
take the lead for quite a lot of this.

273.	 As an overall summary, the purpose 
of the Bill is to dissolve the Legal 
Services Commission and to create 
new arrangements for the delivery of 
legal aid in Northern Ireland, within 
the Department of Justice. Clause 
1 will dissolve the commission and 
transfer its functions and staff to the 
Department. On transfer, it is intended 

that an executive agency will be created 
within the Department to administer the 
delivery of legal aid services.

274.	 Clause 1(5) refers to schedule 1 to 
the Bill, which makes provision for the 
transfer of “assets, liabilities and staff” 
from the commission to the Department. 
The clause is pretty straightforward. I am 
not sure, Chairman, whether there were 
too many comments. The Legal Services 
Commission welcomed the clause. The 
Bar Council welcomed any improvement 
to ensure transparency, predictability 
and accountability, and we believe that 
the new arrangements will facilitate that.

275.	 The Chairperson: Do members have 
any questions on clause 1? OK. We 
will move to clause 2, which is about 
designation of the director of legal aid 
casework.

276.	 Mr McGuckin: Clause 2 makes 
provision for the appointment of a 
director of legal aid casework. The 
purpose behind the creation of that 
statutory position is to help ensure that 
there will be no ministerial involvement 
in individual funding decisions on civil 
legal services. The Minister will be 
required to designate an individual as 
the director, and the director’s function 
will be to take decisions on the grant 
of funding for civil legal services in 
individual cases. Subsection (2) requires 
the director to carry out the functions 
of the office on behalf of the Crown. 
Subsection (3) provides that the service 
as the director is service in the Northern 
Ireland Civil Service, and subsection 
(4) requires the Department to provide 
civil servants or other persons to give 
appropriate assistance to the director.

277.	 We had a number of comments from 
the Law Society, the Association of 
Personal Injury Lawyers and the Bar 
Council in relation to this clause. The 
Law Society suggested that it should be 
an externally recruited figure, preferably 
somebody with experience in civil justice 
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matters. The Association of Personal 
Injury Lawyers was concerned to ensure 
that the director of legal aid casework 
was legally trained, and argued that that 
would reduce the number of appeals. 
The Bar Council outlined concerns 
that there was no requirement for 
the director to be legally trained or 
qualified and that that might lead to 
more challenges through the process. In 
response to that, the Department says 
that the director will take each of his 
decisions individually and independently 
of any interference. The director will 
have recourse to independent legal 
advice as and when required. An 
awful lot of cases that go through 
requests for civil legal aid are relatively 
straightforward, and the majority of 
them will go through on the first request 
or after subsequent information has 
been required. It is only in more difficult 
circumstances that there is a need for a 
review process. In taking his decisions, 
the director of legal aid casework will 
have access, as required, to legal advice 
to support that process. The director will 
require a number of skills in running a 
large agency with a considerable budget 
such as this, and legal support is just 
one of those.

278.	 Mr McCartney: The Law Society 
said that somebody external to the 
Department should be recruited. Is that 
a possibility? Could that happen, or do 
you feel that it has to be from within?

279.	 Mr McGuckin: It depends on the nature 
of the appointment. The person who is 
employed in an agency is normally a civil 
servant. So, if you appoint somebody 
from outside the Department or the 
Civil Service, they will, on appointment, 
effectively become a civil servant. 
They could be recruited from outside 
the Department. For example, it is a 
Senior Civil Service post, and all those 
posts at those grades are currently 
being recruited externally. There is an 
external competition running now and, 
ultimately, an external person could go 
into the post. As I understand it, the Law 
Society, at one stage — it is going back 
a number of years — had an individual 

who had previously been a civil servant 
running the legal aid department for it.

280.	 Mr McCartney: The Bill states:

“The Department must designate a civil 
servant in the Department”.

281.	 I am not saying that that should not 
be the case, but does it have to be 
the case? In other words, if someone 
outside the Department sees this 
advertised, are we legislating so that 
they cannot be appointed?

282.	 Mr McGuckin: Not necessarily. Were the 
person to be recruited, they would be 
appointed to the Department first, and 
the Minister would then designate that 
individual as the director of legal aid 
casework. So you could run an external 
competition; it would not be a public 
appointment as such, but somebody 
would be recruited to the Department 
and then designated as the director of 
legal aid casework.

283.	 Mr McCartney: I do not think that is 
clear from reading it. It says:

“The Department must designate a civil 
servant in the Department”.

284.	 If you were to read that in an 
advertisement, you might think that 
if you are not in the Department, you 
cannot apply.

285.	 Mr McGuckin: If it went to an external 
recruitment process to fill the post, 
the process would make clear that 
your appointment would be first to the 
Department and, following that, you 
would be designated as the director of 
legal aid casework. The Minister would 
address that issue.

286.	 The Chairperson: Would there be an 
internal and external competition?

287.	 Mr McGuckin: We do not have any 
plans to do that at this point. I am not 
sure that we have looked precisely at 
what the mechanism is for the transfer 
of the existing responsibilities. There 
is an individual who is currently the 
chief executive of the Legal Services 
Commission, and we would have to look 
at what happens to that individual and 
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the potential for retaining the expertise 
over a transition period, then look at 
how you fill the post again in the future.

288.	 The Chairperson: Taking that transition 
into account, in the future will there be 
competitions for this post, or would it 
just be the Minister designating whoever 
he wants? Will there always be a 
competitive process for someone to get 
this job?

289.	 Mr McGuckin: There would not 
necessarily always be a competitive 
process. There are a number of ways in 
which people get moved around in the 
Senior Civil Service (SCS). You could 
have a direct competition into the post; 
you could have a competition within the 
existing grades of staff across the SCS 
in all of the Departments; or you could 
be looking at a managed move within 
the Department or, more generally, 
across the SCS.

290.	 Mr Elliott: On the same topic, I am not 
comfortable with the way it is written, as 
Mr McCartney has highlighted:

“The Department must designate a civil 
servant in the Department”.

291.	 You have indicated, Mark, that were 
there to be wider recruitment, the 
person would be recruited into the 
Department and then be appointed 
director. However, should it not be the 
opposite way round? The person should 
be recruited to the position, and then 
become a civil servant. To me, that 
is better. I do not want to discard the 
opportunity for a civil servant to become 
director, but I also do not want to discard 
the opportunity for someone from 
outside the Civil Service, or certainly the 
Department, to be appointed.

292.	 Mr McGuckin: Going back to what I said 
in response to Mr McCartney, there are 
a number of ways in which this type of 
post can be filled. Sometimes, it will be 
done through direct recruitment into a 
post. When you do that, ordinarily you 
become a civil servant first and the 
post-holder second, because you bring 
with you rights, such as tenure and so 
on, that are wider than just that post-
holder. In most cases, you are recruited 

into the SCS and then find your way into 
a particular post.

293.	 There have been occasions in the past, 
and they will probably continue, where 
people are directly recruited into a post, 
but it is usually through the process of 
becoming a civil servant in response to 
that particular post. They then retain the 
right to be able to move to other posts.

294.	 Mr Elliott: You say that that is the 
normal way of doing it, but is there 
anything to stop an open recruitment 
process that could allow people who are 
not civil servants, but also people who 
are civil servants, to apply for that post? 
Is there a method to do that?

295.	 Mr McGuckin: Yes, there is. It is the 
same as any open competition. If the 
post was identified as one for which you 
wanted to have an open competition, 
that competition is not just open to 
people outside the Civil Service but to 
people internally in the Civil Service. 
They are not excluded from it. Any 
competition would be open to both 
internal and external candidates, if it 
was an external recruitment process 
specifically for this post.

296.	 The Chairperson: Clause 3.

297.	 Mr McGuckin: Clause 3 is on the 
exercise of functions by the director, and 
it includes a number of safeguards to 
guarantee and protect the independence 
of the director and his decisions on 
the grant of civil legal aid in individual 
cases. Subsection (1) requires the 
director to comply with directions given 
by the Department and to have regard 
to guidance issued by the Department. 
Subsection (2)(a) provides that the 
Department must not give a direction 
or guidance about the granting of 
civil legal aid in individual cases, and 
subsection (2)(b) places a duty on 
the Department to ensure that the 
director acts independently of the 
Department when applying direction or 
guidance. Subsection (3) requires the 
Department to publish any directions or 
guidance, and subsection (4) provides 
for directions and guidance under the 
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section to be revised or withdrawn from 
time to time.

298.	 As an overview, the Department can 
issue guidance and direction about 
carrying out the director’s functions, 
but not in respect of individual cases. 
Indeed, the Department is under an 
obligation to ensure that the director 
acts independently when applying a 
direction or guidance in relation to an 
individual case. To go further, when 
the director refuses an application 
for funding or further funding, there 
is provision elsewhere in the Bill for 
an independent appeal panel to hear 
appeals against those decisions.

299.	 I will look at the comments from the 
consultation. The Law Society stated 
that the Department had not taken 
on board the concerns of the Joint 
Committee on Human Rights about the 
designation of a departmental official 
as the director of legal aid casework. 
The Committee felt that adherence 
of such an official in the Civil Service 
code pledging loyalty to the Minister of 
State effectively trumped the practical 
arrangements of the guidance. A number 
of other concerns were raised by the 
Joint Committee on Human Rights on 
the need to ensure compatibility with 
article 6, and the Law Centre proposed 
a number of amendments. I do not 
propose to go through all of those, 
because they will be in your briefing. 
However, when we were putting together 
the safeguarding regime over individual 
decisions when we were developing the 
new arrangements, we were very alert 
to the issues that had been raised by 
the Joint Committee on Human Rights, 
and, indeed, the Joint Committee on 
Human Rights was concerned about the 
independence of the director of legal 
aid casework in an environment where 
there was not access to an independent 
appeals mechanism. We addressed 
that in Northern Ireland by making 
provision in the Bill for an independent 
appeals mechanism. So the final 
arbiter, ultimately, if the director of legal 
aid casework refuses an application 
for funding or further funding, is that 
independent appeals panel, which we 

will talk about later on. I think that 
we have addressed in the provisions 
the concerns that some individuals 
have highlighted, which came from the 
Joint Committee on Human Rights in 
Westminster.

300.	 Mr McCartney: In relation to 
the specifics of the Law Centre’s 
amendments, is there any particular 
reason why you think they would not 
strengthen the Bill?

301.	 Mr McGuckin: I am just checking to see 
whether I have that.

302.	 Mr McCartney: It is on page 8 of 
Hansard. The reason I ask is that I 
know that you were at the meeting in 
the Long Gallery. A number of people 
there raised issues and concerns about 
independence and conflict of interest. 
To me, these two proposals seem to 
strengthen and militate against those 
concerns.

303.	 The Chairperson: Have you found them, 
Mark?

304.	 Mr McGuckin: Yes. I have them here. 
The Law Centre has suggested the 
addition —

305.	 Mr McCartney: In relation to clause 3(1)
(a) it is:

“comply with directions given by the 
Department about the carrying out of 
the Director’s functions...save where this 
compromises the Director’s independence”.

306.	 That is the Law Centre’s addition there. 
Have you any particular reason why you 
do not find it acceptable?

307.	 Mr McGuckin: I do not think that it 
is necessary. What we are protecting 
here are decisions on individual cases. 
Clause 3(2) states that the Department:

“must not give a direction or guidance about 
the carrying out of those functions in relation 
to an individual case, and ... must ensure that 
the Director acts independently”

308.	 while doing that. I am not sure what is 
added by the additional element that 
has been suggested.
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309.	 Mr McCartney: I accept that it becomes 
very explicit about independence and, 
in a sense, if you do not feel that those 
words are necessary, then putting them 
in should not be a burden.

310.	 Mr McGuckin: We looked at this in the 
broader scheme, and I think that there 
are some comments which came from 
wider consideration in Europe about 
what a legal aid scheme should look 
like and its dependence. We looked 
at how the director would apply his 
function within the broader legislative 
framework. The director will consider 
applications, and one of the concerns 
was about applications for funding to 
challenge decisions of Government. In 
all the activities that he undertakes, the 
director will be bound by the specific 
requirements of each of the schemes 
involved, which set out the criteria for 
taking those decisions, and will do that 
independently of the Department.

311.	 The other aspect to that is in regard to 
drafting. We went through the detail of 
the Bill as it came up with the legislative 
draftsman. I am not sure whether there 
would be any unintended consequences 
that we cannot identify at this point in 
time if we added additional wording 
into the carefully crafted wording of the 
legislative draftsman.

312.	 Mr McCartney: OK, but just as a 
sort of proposition, if this became an 
amendment, it is not something about 
which you would say, “If you do this, it 
will result in something that is negative 
to what we are trying to achieve”. I do 
not expect you to answer that here and 
now.

313.	 Mr McGuckin: I cannot see it having 
that impact at this point, but I would like 
to take it away and look at it.

314.	 Mr McCartney: It is the same with the 
proposition in relation to clause 3(2). 
Reading it and from what was said at 
the presentation in the Long Gallery, 
it seems to add strength to what you 
are trying to achieve, particularly when 
issues of independence and conflict 
of interest are raised. Can I ask that 
you come back with a considered 

view of that? If they were tabled as 
amendments, what effect would they 
have?

315.	 Mr McGuckin: Again, I do not think that 
there is anything there, particularly. 
I am not sure about the extent to 
which it actually provides any strength 
to the clause as it stands or the 
overall scheme as it stands. I tend to 
look at this as an overall package of 
measures to which each of the clauses 
contributes, in its own way, to pulling 
together.

316.	 Mr Padraig Cullen (Department of 
Justice): If it is of assistance, I wonder 
whether I might intervene with an 
additional comment. The letter from 
the Departmental Assembly Liaison 
Officer (DALO) before you addresses 
the potential impact of directions and 
guidance. If I may, I refer you to the 
fifth page of the note. We set out there 
that it may be important to address the 
issue of the potential impact. Some 
misunderstanding may perhaps have 
arisen about the potential impact of 
directions and guidance. It notes that:

“it must be emphasised that any direction or 
guidance issued by the Department cannot 
override”

317.	 relevant legislation, whether that be 
primary or secondary legislation. The 
guidance and directions sit under 
the umbrella of the formal primary 
legislation and the details of the 
secondary legislation. I hope that is of 
assistance to the Committee. You will 
see that the DALO letter goes on to 
give two examples: one of a direction 
and another of guidance that has been 
issued to date.

318.	 Mr McCartney: Are you saying that those 
particular amendments apply here?

319.	 Mr Cullen: Yes, in that there is a clear 
understanding of what directions or 
guidance can do. They cannot override 
legislation, whether primary or secondary. 
Respectfully, in the wealth of material 
that is before the Committee, that point 
of detail is clearly articulated by us.

320.	 The Chairperson: We will move to clause 4.
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321.	 Mr McGuckin: Clause 4 deals with 
the delegation of the functions of the 
director. Subsection (1) allows the 
director to delegate his functions. That 
enables the director to delegate, for 
example, decision-making on the merits 
of a legal aid application, the application 
of any relevant merits test for a 
particular area of work with regard to 
a legal aid application and the ongoing 
monitoring of decisions.

322.	 Subsection (2) provides under clause 3 
that the Department may give directions 
about the delegation of the director’s 
functions. The Department will be able 
to require the director to delegate or not 
to delegate particular functions and to 
give directions about persons to whom 
the director may or may not delegate 
those functions.

323.	 Subsection (3) ensures that the function 
of the director may be delegated entirely 
or subject to limitations or conditions. 
For example, decision-making on the 
merits and financial eligibility may be 
delegated to a provider, whether they 
be solicitors, those in private practice 
or the voluntary not-for-profit sector, on 
particular matters or subject to financial 
limits as to the amount of work that can 
be carried out on a case before it must 
be referred to the director for a decision 
on further legal aid funding.

324.	 Subsections (4) to (8) make provision 
about the effect of delegation in the 
earlier subsections. Subsection (4) 
provides the power to limit the duration 
of a delegation and to revoke it. There 
are a number of other protections as 
you go through it. The Association of 
Personal Injury Lawyers suggested 
that anyone who is considering an 
application for legal aid, whether it is the 
director or someone who has functions 
delegated to them, should be legally 
qualified and have legal knowledge, 
experience or training.

325.	 The Bar Council also talked about the 
existing system of appeals panels. In 
effect, the clause is about the ability 
of the director of legal aid casework 
to delegate decisions to his staff and 
outside the organisation; for example, to 

a solicitor in a particular scheme, to do 
a certain amount of work. For instance, 
under the green form scheme, they 
would be able to do a certain amount of 
work before having to come for approval 
to the director of legal aid casework. 
That is what this facilitates.

326.	 Mr Elliott: Does the director have the 
authority to delegate at present?

327.	 Mr McGuckin: I believe that he does, 
yes. Part of this is about easing the 
process and facilitating decisions to be 
taken at the right level.

328.	 Mr Elliott: At present, could that be 
delegated to an outside panel or group 
of lawyers?

329.	 Mr Cullen: Under the current legislative 
framework, under secondary legislation, 
yes. Solicitors deal with initial funding, 
which is called legal advice and 
assistance, under what we refer to as 
the green form scheme. Solicitors apply 
the financial eligibility test for that and 
can provide work up to a specified limit. 
When they reach that limit, they can 
apply to the Legal Services Commission 
for an extension of funding. However, in 
the first instance, the solicitor decides. 
The solicitor applies the financial 
eligibility test for the second form of 
funding under what we call ABWOR — 
assistance by way of representation 
— and can apply to the commission 
for authority to fund the work to go to 
court for certain types of cases. So, 
it would be a matter of reproducing 
that form of arrangement for the lower 
level of cases. In the County Court or 
High Court, solicitors must apply to the 
commission for funding.

330.	 The Chairperson: We will move on to 
clause 5.

331.	 Mr McGuckin: Clause 5 provides for 
the production of an annual report by 
the director of legal aid casework on 
how he carried out the functions of 
his office during the financial year. The 
other provisions are about sending it 
to the Department and its being laid. 
The clause has been broadly welcomed, 
although the Law Centre raised an 
issue about late publication by the 
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Legal Services Commission of its 
annual reports and accounts. It is fair 
to say that the situation has improved 
significantly in the commission, and, 
generally, the reports are now published 
in line with the required framework. 
As I think you pointed out, Chairman, 
there are other requirements as to 
the publication of annual reports and 
accounts.

332.	 There is a question mark over whether 
this report would form part of the annual 
report and accounts or form a separate 
report. However, we envisage that it 
would be published in line with the 
timing of those.

333.	 The Chairperson: OK. If members have 
no questions, we will move to clause 6.

334.	 Mr McGuckin: Clause 6 introduces 
schedule 2 to the Bill, which contains a 
large number of amendments. The main 
statutory provisions governing legal 
aid are encompassed in the Legal Aid, 
Advice and Assistance (Northern Ireland) 
Order 1981 and the Access to Justice 
(Northern Ireland) Order 2003. The 
2003 Order will, ultimately, replace the 
1981 Order, but large parts of it remain 
non-commenced, and that has been a 
complicating factor in bringing forward 
the Bill.

335.	 To support the legal aid reform 
programme, the provisions in articles 
10 to 14 and 17 to 20 of the 2003 
Order, regarding civil legal services, will 
be commenced at the same time as 
the commission is dissolved. Pending 
commencement of articles 21 to 31 
of the 2003 Order, regarding criminal 
defence services, representation 
in criminal cases will continue to 
be provided under Part III of the 
1981 Order.

336.	 As an interim measure, the Bill will 
also amend Part III of the 1981 Order 
to replicate some of the provisions 
in the 2003 Order regarding the 
assignment of solicitors and counsel, 
provide for a registration scheme and 
place restrictions on the disclosure of 
information in relation to criminal legal 
aid. Chairman, I am not sure whether 

you want to go into the detail of that 
now or whether you want to pick it up 
during the discussion of the schedule.

337.	 The Chairperson: If you are going to 
cover it in the schedule, we can do it 
then.

338.	 Mr McGuckin: The only comment was 
from the Bar Council, which said that 
it had sought legal advice and that it 
would revert to you in due course. We 
would welcome sight of that as well.

339.	 The Chairperson: That is fine. I have no 
questions on clause 6. Do you want to 
touch on clause 7? Had you planned to, 
or will we move on?

340.	 Ms Siobhan Broderick (Department of 
Justice): I was going to ask whether we 
can deal with clauses 7 and 8 together, 
because they are interlinked.

341.	 The Chairperson: Yes.

342.	 Ms Broderick: They both deal with 
the Coroners’ Courts, as you can see. 
Clause 7 makes the Lord Chief Justice 
president of the Coroners’ Courts by 
amending section 12(1D) of the Justice 
(Northern Ireland) Act 2002. That 
section lists the courts of which the 
Lord Chief Justice is already president, 
and it is amended by the addition of the 
phrase “Coroners’ Courts” to the list. 
The inclusion of that amendment in the 
Bill makes it subject to cross-community 
support under section 84 of the Justice 
(Northern Ireland) Act 2002.

343.	 Clause 8 requires the Lord Chief 
Justice to appoint one of the coroners 
to be presiding coroner, who will have 
responsibility for the Coroners’ Courts 
and the other coroners. It also provides 
that the presiding coroner will hold 
office in accordance with the terms of 
his or her appointment. If the office 
becomes vacant, the Lord Chief Justice 
may then appoint an acting presiding 
coroner, pending a new appointment. 
These provisions are consistent with 
the existing arrangements for the 
appointment of presiding a County Court 
judge and a presiding district judge for 
Magistrates’ Courts. Clause 8(3) and (4) 
provide for some small consequential 
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amendments that arise. Two comments 
were received in respect of those. 
The Human Rights Commission asked 
whether the provisions would assist in 
mitigating delay in the Coroners’ Courts. 
The Policing Board asked a similar 
question, and asked for more details in 
respect of the presiding coroner.

344.	 The changes are intended to assist 
in the better administration and case 
management of inquests, including 
legacy inquests. The role of the 
presiding coroner will be to facilitate the 
coordination and management of cases 
in the inquest system, including legacy 
cases.

345.	 The Chairperson: There are no 
questions on that. Thank you, Siobhan. 
We will move on.

346.	 Mr McGuckin: Clauses 10 and 11 
deal with supplementary and incidental 
provisions and repeals. Are you happy 
enough with those, Chairman? Shall we 
just move on to the schedules?

347.	 The Chairperson: Yes. We have no 
issues with those clauses.

348.	 Mr McGuckin: Schedule 1 is 
straightforward. It is about transferring 
the staff of the Legal Services 
Commission to the new executive 
agency in the Department of Justice. 
The Bill provides that:

“Persons who immediately before the 
dissolution date are employed by the 
Commission are transferred on that date 
to employment in the Northern Ireland civil 
service”.

349.	 The Transfer of Undertakings (Protection 
of Employment) Regulations (Northern 
Ireland) 2006 will apply, and all staff 
will move to Northern Ireland Civil 
Service terms and conditions. That is 
fairly straightforward. The Information 
Commissioner identified that he would 
be in touch regarding the transfer 
of records from the commission to 
the Department. We welcome that 
engagement.

350.	 The Chairperson: Is that everything on 
schedule 2?

351.	 Mr McGuckin: That is schedule 1.

352.	 The Chairperson: Sorry. We have yet to 
cover schedule 2.

353.	 Mr McGuckin: Schedule 2 contains a 
large number of amendments, which I 
have introduced already when talking 
about clause 6. I will go through them. 
The first substantive issue is the 
assignment of solicitors and counsel. 
The Bill gives the Department the 
power to make rules that must grant 
a legally aided person the right to 
select any representative — solicitor or 
counsel — to act on his or her behalf, 
provided that the representative has 
not been prohibited from being so 
assigned by either the Law Society or 
the Bar Council. There is a rule-making 
power and the Department could, 
among other things, prescribe the 
circumstances where the right to select 
a representative did not apply or restrict 
the right to select the representative 
in place of a representative who was 
previously selected. Effectively, there 
is a fundamental right to select your 
own representatives, but there are 
occasions when people want to change 
their representative, and the rules would 
set out when it is reasonable to make 
such a change, for example when there 
is a fundamental breakdown in the 
relationship between the individual and 
their legal representative. I am not sure 
that any comments were raised on that 
aspect.

354.	 The Chairperson: The Examiner of 
Statutory Rules raised an issue with the 
Committee that affirmative resolution 
initiates a lot of this but that it is subject 
to negative resolution subsequently. He 
suggests that it should be affirmative on 
all occasions. What is the Department’s 
view on why it should be negative 
resolution?

355.	 Mr McGuckin: I will defer to Padraig 
on that. However, to set the context, 
my understanding is that, with issues 
like this that are set down in rules and 
regulations, it is standard practice to 
allow the Assembly the opportunity to 
look at the first set and the detail of 
what is included in those rules and 
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regulations and to consider carefully 
what their intent and practice is. 
Subsequently, there are minor changes 
and modifications made to those, and it 
is normal practice for them to be taken 
forward by negative resolution, because 
they are, effectively, reasonably minor 
changes to an existing framework. 
Padraig, do you want to add anything?

356.	 Mr Cullen: The Committee may have 
available to it the supplementary note 
that the Department submitted upon 
receipt of the advice of the Examiner 
of Statutory Rules. We record, as Mark 
said, our understanding that statutory 
rules are normally subject to the 
negative resolution procedure. We also 
refer to the fact that the current drafting 
of the clauses reflects the previous 
approach in the Justice Act (Northern 
Ireland) 2011, which made two reforms 
to financial eligibility in respect of 
criminal legal aid whereby it is provided 
that the first set of rules will be subject 
to the draft affirmative procedure but 
that subsequent rules will be subject to 
the negative procedure, as the clause is 
currently drafted. We respectfully note 
the views expressed by the Examiner 
of Statutory Rules. If the Justice 
Committee, together with the Assembly 
authorities, wants to provide that all 
the rules should be subject to the draft 
affirmative procedure, the Department 
would not wish to argue against that.

357.	 Mr McGuckin: I will continue with 
schedule 2 and the issue of register 
of solicitors and counsel eligible to be 
assigned. The Bill gives the Department 
the power to make rules in relation to 
representatives who are eligible to be 
included in the proposed registration 
scheme. That will be subject to a further 
public consultation and affirmative 
resolution by the Assembly prior to 
implementation. The scheme is included 
in the Bill only because the Department 
is not in a position to commence the 
criminal defence services provisions in 
the 2003 Order, and it is necessary for 
the provisions in relation to the criminal 
elements of the registration scheme to 
be re-enacted.

358.	 The rules could prescribe the code 
of practice setting out the conditions 
that must be met by representatives to 
qualify for registration; require registered 
representatives to comply with the code; 
enable compliance with the code to be 
monitored; and introduce sanctions if 
representatives are not in compliance 
with the code. That was in the 2003 
Order but was not commenced. 
In looking at the Legal Services 
Commission’s performance, the Public 
Accounts Committee was critical of 
the delay in bringing that forward. We 
have engaged with the Law Society 
in developing a code, and we plan to 
engage with the Bar Council.

359.	 The Law Society was concerned that 
there was an element in the 2003 
Order that required the Department to 
consult the Lord Chief Justice, the Law 
Society and the General Council of the 
Bar of Northern Ireland and undertake 
such other consultation as appears 
to him to be appropriate. There are 
other provisions in the 1981 Order 
that require the Department to consult 
with a number of statutory consultees, 
including the Lord Chief Justice and the 
Attorney General. In bringing forward 
the rules under this rule-making power, 
in compliance with its obligations, the 
Department will always consult with 
the Law Society and the Bar Council. 
In other words, it was not necessary 
to prescribe the statutory consultees 
because they are already covered in 
the 1981 Order. Furthermore, we have 
established that we would consult with 
the Bar and the Law Society on these 
issues as a matter of good practice.

360.	 The Chairperson: OK. Thank you.

361.	 Mr McGuckin: The Bill includes 
provision to prevent the disclosure of 
information in connection with a person 
seeking criminal legal aid except with 
his or her consent as permitted under 
the prescribed rules made by the 
Department. It brings the schemes for 
civil and criminal legal aid under the 
same practice. Effectively, that means 
that, if information is being disclosed 
by an applicant in support of their legal 
aid application, it will not be disclosed 
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more generally. However, that does not 
preclude the publication of information 
in relation to the amount of funding paid 
to any person as part of that process. 
I do not know whether there were any 
concerns about that.

362.	 The Chairperson: No.

363.	 Mr McGuckin: The next issue relates 
to the funding of civil legal services by 
the Department. This is largely about 
replacing the arrangements for the 
Commission with the new agency of the 
Department. The Law Society outlined 
that, at paragraph 6(11) of schedule 
2 —

364.	 The Chairperson: I am sorry for 
interrupting but, as far as I am aware, 
we have no further issues with schedule 
2, unless members have anything to 
add. It is just to save some time. You 
have addressed the issues that we have 
taken note of.

365.	 Mr McGuckin: Are you happy enough 
with the issue of appeals panels? 
Some issues were raised about the 
composition of appeals panels and 
so on. Maybe I could take a minute to 
address that?

366.	 The Chairperson: Around the appeals 
mechanism and illustrating the 
independence of it?

367.	 Mr McGuckin: Yes.

368.	 The Chairperson: OK.

369.	 Mr McGuckin: The existing appeals 
mechanism is a panel of barristers and 
solicitors who have been nominated 
by the professional body. They hear 
appeals against decisions to refuse the 
granting of legal aid or to refuse further 
funding. In the Bill, we have made 
provision for enhancing the existing 
arrangements, in line with the public 
appointments process, through a new 
set of appeal panels to hear those 
appeals. When we originally consulted 
on that, we suggested that an appeal 
could be heard by an individual sitting 
alone. In response, consultees came 
back and said that you would get a 
better outcome if you had a panel of 

members. Consequently, we agreed to 
provide for a panel of three members.

370.	 We were keen to ensure that there was 
a range of experience on the appeal 
panels and to open it up to people who 
have experience in the relevant areas; 
for example, social care and so on for 
family matters. Consultees made a very 
strong argument for having lawyers on 
the appeal panels and said that the 
presiding officer of an appeal panel 
should be a lawyer. We will bring forward 
regulations to facilitate that. Therefore, 
appeals against the refusal of civil legal 
aid or the refusal of additional funding 
will be heard by a three-person appeal 
panel, the presiding officer of which will 
be a practising lawyer. We hope to have 
some wider experience on the panels, 
but we expect a number of lawyers to 
be involved.

371.	 Mr Elliott: Is an appeal panel’s decision 
final?

372.	 Mr McGuckin: An appeal panel’s 
decision is final. It is subject to 
oversight by the High Court through 
the judicial review process. Therefore, 
a decision by an appeal panel can be 
judicially reviewed, but it will not go back 
to the director of legal aid casework for 
ratification. A panel’s decision, once 
taken, is final.

373.	 Mr Elliott: I am just thinking of the 
Agriculture Department’s appeals process, 
whereby the Department can overturn 
an appeal decision that finds in favour 
of an applicant. This is not like that.

374.	 Mr McGuckin: No, it is not like that. 
To be fair, when we developed our 
proposals, we looked very carefully at 
what was happening in England and 
Wales. The Joint Committee on Human 
Rights at Westminster voiced concerns 
about the independence of the overall 
process. In our view, the independent 
appeal panel and the construction 
that we have now will underpin the 
independence of decision-making.

375.	 Mr Anderson: For clarification, when 
you say that the independent appeal 
panel will be a three-person panel, will 
that involve three specific people or will 
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three persons with specific expertise 
in various areas be chosen? Will three 
specific people sit on the panel forever 
and a day until they are replaced, or can 
you choose from a number of people 
with expertise in a number of areas?

376.	 Mr McGuckin: We are working up the 
detail of the proposals, and we will 
bring those to the Committee as part 
of the regulations. The intention is, 
effectively, to have two panels of people. 
One panel will comprise the chairs or 
presiding officers of individual appeal 
panels, and there will be another panel 
from which to draw members. We hope 
that, if there were a set of appeals for 
a specific class of cases, you would try 
to make sure that you had people with 
appropriate experience on the panel. We 
are not seeing a significant number of 
appeals coming forward. Something like 
70% of initial applications are awarded 
on the first or second pass.

377.	 We plan to improve the administrative 
processes so that, when an application 
is refused, the applicant gets detailed 
reasons for that refusal. If those 
reasons amount to a deficiency in the 
application, they will be able to address 
those when they make a second 
application, because they will have been 
provided with the detail. If an application 
is refused because it sits outside the 
remit of the scheme to which they have 
applied, that will be made clear. Through 
that process, we hope to reduce the 
number of cases that are refused and 
reach the appeal stage. Therefore, the 
appeals panels will hear a much smaller 
number of appeals.

378.	 Mr Anderson: So there could be two 
appeal panels.

379.	 Mr McGuckin: It could be several 
appeal panels.

380.	 Mr Anderson: A number of people will 
be appointed to sit on those appeal 
panels.

381.	 Mr McGuckin: Yes.

382.	 Ms Broderick: The only other issue is 
the Attorney General’s amendment, if 
you want me to address that.

383.	 The Chairperson: I had not really 
planned to ask you about it, to be honest.

384.	 Ms Broderick: OK.
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Northern Ireland

385.	 The Chairperson: I welcome the Attorney 
General, Mr John Larkin QC, to the 
meeting. Obviously, you have picked up 
on some of the Health Minister’s issues, 
and members may also have issues in 
other contexts. I will hand over to you.

386.	 Mr John Larkin (Attorney General for 
Northern Ireland): I am very grateful, 
Chairman. Once again, it is a pleasure 
to be before the Committee.

387.	 I draw attention to the letter from Ms 
McCallion to the Committee Clerk dated 
30 April. That sets outs a different 
statutory text from the one that was 
previously circulated to the Committee. 
This text makes it clear that it is 
confined to deaths occurring within a 
health and social care context. The text 
seems to me to be largely straight
forward. I note the concerns that you 
have helpfully reproduced from the 
Health Minister. For two reasons, it does 
not strike me that this will create a 
burden on the health service. The policy 
context ought to be tolerably clear. It has 
come to my attention, directly from my 
experience and from the media, that 
there is concern about deaths occurring 
in a hospital context in particular that 
have not been referred to the coroner. 
There appears to be a gap in potential 
investigation for accountability purposes. 
This is designed to close that gap.

388.	 Textually, I do not think that this is 
capable of overreach. The context 
seems to me to be tolerably clear. The 
second more pragmatic reason is that, 
even if I wished, which I do not, I do not 
have the human resources available to 
put a burden, as it were, on the health 
service. That is, of course, in no way, 
any part of my function. There is a 
concern, however, that deaths can occur 
in a hospital context, and at present 
it is largely the decision of doctors as 
to whether those matters are referred 
onwards to the coroner. The amendment 
will plug that gap. It will be possible to 
obtain information, for example, about 
serious adverse incidents that have 
not been referred to the coroner or, 
indeed, deaths that may be regarded 
as suspicious, that give rise to concern 
or that may not be classed as serious 
adverse incidents. One concern would 
be that, if one confined it ab initio only 
to cases of serious adverse incidents, 
one might find some elasticity in the 
definition of “serious adverse incident”.

389.	 With that briefest of outlines, I am 
happy to respond to questions from the 
Committee.

390.	 The Chairperson: Some of the evidence 
that we have heard suggests that the 
amendment might usefully be applied 
across the board. Let me cut to the 
chase: there will be those who want this 
power to be applicable for investigations 
into the past, particularly to be used 
against the state. Could the amendment 
in any way open the floodgates for those 
with that agenda?

391.	 Mr Larkin: No. The amendment 
is textually confined to health or 
social care, so it could not do that. 
I understand the argument that this 
should be a broader power. Indeed, 
the draft that was submitted earlier 
— although it was always clear that 
the policy context was, as far as I 
was concerned, health or social care 
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— could have lent itself to broader 
application. This text does not do so. 
There is, as we know, a huge debate, to 
which I have contributed, as to how we 
deal with our troubled past.

392.	 I suggest that this is designed to 
address an issue that is very much 
alive here and now. At this stage, it 
is probably not a good idea to give a 
general power that might be capable of 
a legacy application, other than in the 
context of a more global approach to 
those difficult issues. However, I confirm 
that this text cannot be used in that way.

393.	 Mr Elliott: You are very welcome, and 
thanks for the information. The Minister 
of Health has queried why the Bill is 
being used to change legislation. What 
is the reason for that?

394.	 Mr Larkin: The clue is in the title: the 
Legal Aid and Coroners’ Courts Bill. 
It deals with an aspect of coronial 
procedures, so it strikes me as falling 
squarely within the context of the Bill. 
The issue that the amendment seeks 
to address is, I dare say, reasonably 
urgent. We are all familiar with media 
reports about deaths occurring without 
being referred to the coroner. This is 
a timely opportunity to address that 
important issue.

395.	 Mr Elliott: Do you think that is an easier 
way than amending the Coroners Act 
(Northern Ireland) 1959?

396.	 Mr Larkin: This will do that by 
introducing a new section 14A.

397.	 Mr Elliott: It will amend it directly 
without going through another Bill?

398.	 Mr Larkin: This introduces a new 
section 14A —

399.	 Mr Elliott: I know that it does. Could you 
amend the Act without using this Bill?

400.	 Mr Larkin: You would need a separate 
Bill for that.

401.	 Mr McCartney: How would it come to 
your attention to use that power?

402.	 Mr Larkin: That is a very good question. 
I would explore ways to draw out the 

information efficiently. I am conscious 
that the information that tends to 
come to me is pretty largely Belfast-
concentrated. We would probably 
engage in a number of pilot exercises 
in hospitals outside Belfast and seek 
information about serious adverse 
incidents that had not been referred 
to the coroner — for example, from 
Altnagelvin, to take one place of obvious 
interest to you, Mr McCartney — and 
see whether the cases that had not 
been referred that were classed by 
medical personnel as serious adverse 
incidents were cases that ought properly 
to have been investigated by coronial 
inquisition. I would imagine that I 
would not direct an inquest in every 
case, but at least relatives would have 
the reassurance of knowing that an 
independent set of eyes — mine and 
those of my colleagues — had looked 
at the circumstances involving their 
relative’s death.

403.	 I mentioned “relative’s death”. It is all 
very well if the deceased has people 
who will speak up for him or her in the 
context of a broader supportive family. 
I am equally and possibly more worried 
about the people who have no one to 
speak up for them, such as those who 
die elderly and alone. It would be not 
only my experience but, I suspect, the 
experience of very many people that, to 
put it mildly, the quality of attention that 
patients get is often supported by the 
quality of representations that are made 
by a supportive and plainly engaged 
family circle.

404.	 Mr McCartney: As regards placing a 
burden on, say, medical staff, are there 
circumstances in which a case could 
be referred to the Coroners’ Court 
unnecessarily?

405.	 Mr Larkin: I certainly would not refer any 
case to the Coroners’ Court that would 
not be necessary.

406.	 Mr McCartney: What about medical 
people who could feel that, if they do 
not refer a case, there would be an extra 
pair of eyes on them, so to speak?
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407.	 Mr Larkin: In my view, it would be a 
very exceptional case, which medical 
personnel class as a serious adverse 
incident, in which the incident was in 
any way causative of death, which ought 
not to go to the coroner. However, as we 
have plainly seen, such cases do exist. 
This will close that gap. There is, of 
course, the category of case that is, in 
the turn of phrase of Donald Rumsfeld, 
“unknown unknowns”, whereby cases 
may perhaps properly be classified, 
or we may think that they ought to be 
classified, as serious adverse incidents 
but are not at present.

408.	 Mr McCartney: Thank you.

409.	 Mr Elliott: I have one quick question. 
Attorney General, I note that the Law 
Centre states that it would not 
circumscribe that power to cover only 
deaths that occur in hospitals in 
recognition that the principles apply to 
other deaths that may fall within the 
Attorney General’s ambit to direct an 
inquest. Are you confident that the 
provision would relate only to deaths in 
hospitals?

410.	 Mr Larkin: It would relate to deaths in 
hospitals or, for example, residential 
homes. If there were an example of ill 
treatment in a residential home, that 
could certainly fall within the purview 
of this provision. I am very glad that it 
would.

411.	 Mr Elliott: It would not, however, apply 
outside the health remit.

412.	 Mr Larkin: No. It would be within health 
and social care. Frankly, there are cases 
that I am looking at that are relative to 
the past in which it would be very handy 
to be able to call on the information, 
but I cannot do that. I am quite clear 
that this provision cannot be used other 
than in a health and social care context. 
There are few enough absolutes in the 
law, and that is one of them. I am quite 
certain of that.

413.	 Ms McCorley: Do you foresee that, in 
the case of someone at risk of suicide 
who was undergoing counselling, a 
counsellor could be found to be at fault 
in being neglectful and, therefore, in 

some way contributing to a death by 
suicide?

414.	 Mr Larkin: That would be a matter 
for the coroner’s inquest to look at. 
Anecdotally, one knows that there is 
concern among GPs when they refer 
patients whom they consider to be 
suffering from depression, for example, 
about how some of those cases are 
dealt with. The kind of cases that you 
refer to would certainly fall within this 
provision and the necessary information 
could be sought about them.

415.	 Ms McCorley: I heard about a case 
last week in which a person — a 
schoolchild — had suicidal thoughts, 
and, apparently, the services of a 
counsellor would not be available for two 
weeks. You are talking about burdens 
on health and social care services, 
and I hear unofficially from people who 
work in that environment that there are 
heavy burdens because of the need 
for counselling for people with suicidal 
thoughts. I could see how there might 
be circumstances in which, because 
of such heavy burdens, people might 
end up being seen as neglectful and 
contributing in some way.

416.	 Mr Larkin: The reassurance that 
individual counsellors, conscientiously 
carrying out often very difficult work, 
have is that the coroner’s inquest does 
not itself make findings of civil, far less 
criminal, liability, so it is important to 
bear that in mind. The function of the 
coroner’s inquest in health and social 
care cases is to bring understanding to 
a family so that they can understand 
how and in what circumstances their 
loved one met his or her death, and 
it is also for us, more broadly as a 
community, to learn lessons. In different 
contexts, we are all aware of the need to 
learn more about the awful affliction of 
suicide in many communities today.

417.	 Ms McCorley: I think that this may flag 
up shortfalls in the system.

418.	 The Chairperson: Attorney General, 
thank you very much.

419.	 Mr Larkin: Chairman, thank you.
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420.	 The Chairperson: We will go through 
each clause and schedule in the order 
that they appear in the Bill. Members 
can indicate their views on each clause 
with the aim of, hopefully, reaching an 
agreed Committee position that will be 
reflected in the Committee report. Once 
all the clauses and schedules have been 
discussed, there will be an opportunity 
to consider the Attorney General’s 
proposed amendment. There are two 
tabled letters from the Department 
on the Attorney General’s amendment 
and the issues that Mr McCartney 
raised with the Law Centre’s proposed 
amendments. They arrived just before 
the Committee meeting started, so 
members can look at those now.

421.	 I refer members to clause 1, which deals 
with the dissolution of the Northern 
Ireland Legal Services Commission 
and the transfer of its functions to the 
Department of Justice. Do members 
have any views or comments? There are 
no comments, so I take it that members 
are content with clause 1 as drafted.

422.	 The Chairperson: Clause 2 is the 
designation of the director of legal 
aid casework. Do members have any 
comments on clause 2? Are members 
content with clause 2 as drafted?

423.	 Mr McCartney: I think that clause 2(1) 
could be better worded, but we will come 
back to that.

424.	 The Chairperson: Do you mean the 
words “a civil servant”?

425.	 Mr McCartney: Yes.

426.	 Mr Elliott: Sorry, what is that?

427.	 The Chairperson: Issues were raised 
about whether there is any rationale for 
specifying that the director should be a 
civil servant or whether the post should 
be filled by public appointment.

428.	 Mr McCartney: We might settle on 
that, but this might read better, “The 
Department must designate the director 
of legal aid casework as a civil servant 
in the Department after his or her 
appointment.” As it reads now, some 
people might think that someone in the 
Department must get the job.

429.	 Mr A Maginness: Chair, I am slightly 
confused. Is it implicit or explicit in the 
Bill? I am not certain.

430.	 Mr McCartney: I think that it is not 
clear. That is just me; it may be clear to 
others.

431.	 Mr A Maginness: Of course, the words 
“must designate a civil servant” do not 
preclude the recruitment of somebody 
from outside who becomes a civil servant.

432.	 Mr McCartney: That is fair, but it is 
unclear.

433.	 Mr A Maginness: There is clearly 
an issue with the standing of the 
caseworker.

434.	 The Chairperson: The officials said that 
there would not necessarily have to be a 
competitive process and that there are a 
number of ways in which the post could 
be filled. The Department outlined that 
the person recruited would be appointed 
to the Department first, and then the 
Minister would designate that individual 
as the director. I am content with the 
clause as drafted. Are you suggesting 
that you might —

435.	 Mr McCartney: At present, we are OK. 
I am just expressing a reservation and 
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saying that we might amend it, but we 
will not hold the Committee back at this 
stage.

436.	 The Chairperson: I am assuming that 
other parties are content with the clause 
as drafted.

437.	 The Chairperson: Clause 3 is the 
exercise of functions by the director. 
The Law Centre proposed a number of 
amendments to enhance the safeguards 
for independence. The Department’s 
response is that it is satisfied that the 
current draft Bill provides sufficient 
safeguards. The Department was 
also concerned that the proposed 
amendments could have unintended 
circumstances — those are outlined 
in its letter to the Committee — that 
could not currently be identified, and 
it undertook to consider any potential 
negative impact of the proposed 
amendment. Are members content with 
clause 3 as drafted?

438.	 Mr McCartney: We will come back on 
the Law Centre amendments, but that 
will be at another stage.

439.	 Mr A Maginness: An important issue 
raised by the Law Society and others 
is that, although the director could 
exercise his functions independently on 
an operational basis, policy constraints 
could impact negatively on the exercise 
of that independence, because a 
category or species of cases could be 
excluded from consideration by the 
director. There must be safeguards 
against that.

440.	 The Chairperson: The Department 
outlined that directions or guidance 
cannot override the provisions of 
relevant legislation. That was its 
comeback on the classes of case issue.

441.	 Mr A Maginness: As a Committee, we 
need to be satisfied that that is a proper 
safeguard.

442.	 The Committee Clerk: The Department’s 
response is in your tabled pack, and 
it outlines the hierarchy of legislative 
materials and how that would work. Its 
view is that the guidance comes below 
the primary and secondary legislation.

443.	 The Chairperson: I am satisfied with 
clause 3 given the information that 
the Department has provided that the 
guidance is secondary to legislation 
and cannot override what the legislation 
says.

444.	 Mr A Maginness: I will reserve my 
position on that, Chair.

445.	 The Chairperson: Are other parties 
agreed?

Members indicated assent.

446.	 The Chairperson: Clause 4 is on the 
designation of the functions of the 
director. Concern was expressed that 
anyone in the Department of Justice who 
is involved in considering an application 
for legal aid funding, as well as those 
in appeals panels, should be legally 
trained. The Bar Council believes that 
the current system of practising lawyers 
considering applications for legal aid 
and appeals works well and should 
continue. The Department outlined that 
any staff involved in considering an 
application will receive the necessary 
training to discharge the function 
effectively and will have recourse to 
independent legal advice if and when 
required. Appeals panels will be made 
up of three people from a range of 
backgrounds and experience of the 
types of issues involved, with a lawyer 
as the presiding officer.

447.	 Are members content with clause 4 as 
drafted?

448.	 Mr A Maginness: I am content with the 
panel of three and certainly content with 
a lawyer being the chair, but I am not 
certain whether I am convinced that lay 
members and non-lawyers bring anything 
to the evaluation, given that they will 
deal primarily with legal issues that 
require a thorough understanding of the 
law and the facts relating to the law. I 
am not entirely convinced that laypeople 
are in the best position to do that. It 
may well be that a panel consisting 
exclusively of lawyers might be a better 
make-up for the panel.

449.	 The Chairperson: We will note your 
comments. I am content with the 
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clause as drafted. You can reserve your 
position on that aspect of it.

450.	 Clause 5 is on the annual report of the 
director. Are members content with that?

Members indicated assent.

451.	 The Chairperson: Clause 6 is the 
amendment of the law relating to legal 
aid, civil legal services and criminal 
defence services. Are members content 
with clause 6?

452.	 Mr A Maginness: Is that a purely 
technical amendment?

453.	 The Chairperson: Yes.

Members indicated assent.

454.	 The Chairperson: Clause 7 provides for 
the Lord Chief Justice to be president 
of the coroners’ courts. Are members 
content with that clause?

Members indicated assent.

455.	 The Chairperson: Clause 8 makes 
provision for the presiding coroner. Are 
members content with clause 8?

Members indicated assent.

456.	 The Chairperson: No comments were 
received about clause 9, which is on 
issues to do with application to the 
Crown Court and to the Crown. Are 
members content with clause 9?

Members indicated assent.

457.	 The Chairperson: Clause 10 is 
about supplementary, incidental or 
consequential provisions. Are members 
content with clause 10?

Members indicated assent.

458.	 The Chairperson: Clause 11 is on 
appeals. No comments were received. 
Are members content with clause 11?

Members indicated assent.

459.	 The Chairperson: Clause 12 is 
commencement. Clauses 12(1) 
and 12(3) of the Bill provide for the 
commencement orders. In accordance 
with normal practice, these are subject 
to no Assembly procedure. The Examiner 

of Statutory Rules suggested that it 
may be more appropriate for clause 
12(3), which is about “transitional” 
and “transitory provisions” to be 
worked into clause 10, which concerns 
the supplementary, incidental and 
consequential provisions. Orders under 
clause 10 are subject to negative 
resolution unless they amend or repeal 
a provision of primary legislation, in 
which case they are subject to the draft 
affirmative procedure.

460.	 So it is a difference in approach. There 
is no real fundamental issue. Are 
members content with clause 12?

Members indicated assent.

461.	 The Chairperson: Clause 13 is the short 
title. No comments have been received 
on clause 13. Are we content?

Members indicated assent.

462.	 The Chairperson: Schedule 1 to the 
Bill is about the transfer of assets, 
liabilities and staff of the commission. 
Are members content with schedule 1? 
There were not a lot of comments on it.

Members indicated assent.

463.	 The Chairperson: Schedule 2 is on the 
appeals panels. Concerns were raised 
about the manner of appointment and 
their composition. Only the presiding 
officer will be legally qualified. The Law 
Society suggested that the majority 
should be legal members, with a third 
member drawn for a relevant background. 
The Department outlined that its aim 
was to ensure a multidisciplinary 
approach, with a range of experience on 
the appeals panel that will include 
people who have experience in relevant 
areas, such as social care for family 
matters. They will be appointed through 
a public process. The Department points 
out that the detail of the proposals for 
appeals panels will be brought to the 
Committee as part of the regulations, by 
way of subordinate legislation.

464.	 Does the point that you made earlier 
also apply to appeals panels?
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465.	 Mr A Maginness: That really is the 
same point. So it will be a matter of 
subordinate legislation in any event.

466.	 The Committee Clerk: Yes, the detail 
will be in that.

467.	 Mr A Maginness: OK.

468.	 The Chairperson: Appeals are to be 
considered without any oral hearing 
unless that is prescribed in regulations. 
An issue raised was whether appellants 
should always be allowed to appear 
in person unless they prefer not to do 
so. When an application for funding is 
refused, an outline of the reasons will 
be provided. The Department outlined 
that the provision of reasons for refusing 
an application means that, in most 
situations, it would be appropriate to 
deal with an appeal on paper. I am 
content on the subject of oral hearings. 
Are members content?

Members indicated assent.

469.	 The Chairperson: Do members have any 
issues with statutory exceptional grant 
funding? No.

470.	 Next is the funding of civil legal 
services. Do members have any issue 
with the schedule? No.

471.	 I will turn to the issues that were 
touched on earlier and which were 
raised by the Examiner of Statutory 
Rules. These were the new articles 
on legal aid advice and assistance, 
which make provision for rules for the 
assignment of solicitor and counsel 
where a criminal aid certificate has been 
granted. The first rules made are subject 
to draft affirmative procedure and 
subsequent rules to negative resolution.

472.	 The Examiner of Statutory Rules queried 
why the powers should be subject to 
the draft affirmative procedure in the 
first instance with subsequent rules 
being subject to negative resolution. In 
his view, given the significance of the 
powers, the rules should be subject to 
the draft affirmative procedure on the 
first and subsequent exercise of the 
power.

473.	 The Department asserted in its written 
response and in oral evidence that it 
is standard practice for the first set of 
rules and regulations to be considered 
by the Assembly and for minor changes 
or modifications that take place 
thereafter to be subject to negative 
resolution.

474.	 The Examiner of Statutory Rules has 
said that he believes that these changes 
are substantial and should be made 
by way of affirmative resolution in both 
instances. I tend to agree.

475.	 Mr A Maginness: That is a good point, 
Chairperson.

476.	 The Chairperson: If members are 
content, we will go for the affirmative 
procedure in both instances.

477.	 Next is new article 20A of the 2003 
order. Is this the same issue?

478.	 The Committee Clerk: It is the same 
issue of affirmative resolution, but this 
one deals with the appeals panels. 
Again, given the significance of the 
provisions, the view of the Examiner of 
Statutory Rules is that the rules should 
always be subject to draft affirmative 
procedure rather than to draft affirmative 
procedure for the first rules and negative 
resolution subsequently. He provided a 
further note reiterating that, because of 
the significance of the powers. Having 
seen the Department’s comments on 
his initial view, he remains of that view.

479.	 The Chairperson: Are members content 
to go with the draft affirmative procedure 
on this one?

Members indicated assent.

480.	 The Chairperson: Schedule 3 is repeals. 
No comments were received. Are 
members content with schedule 3?

Members indicated assent.

481.	 The Chairperson: I now turn to 
the Attorney General’s proposed 
amendment. In the context of the 
powers of the Attorney General, the 
Minister of Health, Social Services 
and Public Safety said that he would 
not have any objection to the Attorney 
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General having the power to access 
the information necessary to allow him 
to discharge his functions. However, 
the Health Minister questioned the 
appropriateness of the Bill as the 
vehicle to make the Attorney General’s 
proposed amendment. The Health 
Minister, in his initial letter dated 
18 April, outlined a concern that a 
legislative requirement to produce 
documentation may have an adverse 
impact on staff coming forward to 
provide relevant information. Members 
are familiar with some of the concerns. 
Do members have any views on the 
Attorney General’s amendment?

482.	 Mr A Maginness: I have just noticed 
in the responses that some health 
trusts say that this could provide 
clarity on their legal position on patient 
documentation. It is an interesting point. 
The issues are not clear, and the matter 
requires further consideration by this 
Committee, individually and collectively.

483.	 The Chairperson: OK. On the face of it, 
there is a natural sympathy for it, but 
there seem to be substantive points 
that you want to scrutinise further.

484.	 Ms McCorley: It would be hasty.

485.	 The Chairperson: My only issue is that 
we do not have the time to do that.

486.	 Mr McCartney: When is the faster, fairer 
justice Bill being introduced?

487.	 The Committee Clerk: It is due to be 
introduced before the summer recess.

488.	 Mr McCartney: It might be better to ask 
the Attorney General to consider that.

489.	 The Chairperson: OK. I am happy 
enough for the Committee to indicate a 
general sympathy for wanting to pursue 
this, but we want some more time to 
scrutinise it. If we can find an alternative 
vehicle, we may be sympathetic to doing 
that.

490.	 Thank you. The formal clause-by-clause 
consideration will take place on 11 June 
so that the draft report can be prepared 
and agreed at our meeting on 18 June.
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Members present for all or part of the 
proceedings:

Mr Paul Givan (Chairperson) 
Mr Raymond McCartney (Deputy Chairperson) 
Mr Sydney Anderson 
Mr Tom Elliott 
Mr Seán Lynch 
Mr Alban Maginness 
Ms Rosaleen McCorley 
Mr Patsy McGlone

491.	 The Chairperson: We now move to the 
formal clause-by-clause consideration 
of the Bill. A paper outlining the 
Committee’s position on each of the 
clauses and the Hansard report of the 
Committee’s deliberations at last week’s 
meeting were circulated to members 
yesterday and copies are in your 
information packs.

492.	 As the Attorney General’s proposed 
amendment is not currently part of the 
Bill, it will not be covered in the formal 
clause-by-clause consideration. However, 
the Committee deliberations on the 
proposed amendment will be reflected 
in the report on the Bill. If members are 
clear, I will work through each clause 
and schedule. I will then put formally 
the Question on each. Where there are 
proposed amendments, I will put the 
Question on the proposed amendment 
first and then the clause.

Question, That the Committee is content 
with clause 1, put and agreed to.

Clause 2 (Designation of Director of Legal Aid 
Casework)

493.	 The Chairperson: Some members 
expressed the view that clause 2(1) 
could be better drafted and they may 
wish to consider this further at a later 
stage. The views will be reflected in the 
Committee report.

Question, That the Committee is content 
with clause 2, put and agreed to.

Clause 3 (Exercise of functions by Director)

494.	 The Chairperson: Some members 
expressed reservations about the 
framework in place to ensure the 
independence of the director regarding 
decisions in individual cases, whether 
policy constraints could impact 
negatively on the exercise of that 
independence because a category of 
cases could be excluded from 
consideration by the director and whether 
proper safeguards are in place. Some 
members indicated that they may wish 
to consider this further at a later stage.

495.	 Other members were satisfied that any 
direction issued by the Department 
could not override the provisions of the 
relevant primary or secondary legislation 
and noted that the requirement to follow 
directions and guidance issued by the 
Minister already exists. The different 
views of the Committee will be reflected 
in the Committee report.

Question, That the Committee is content 
with clause 3, put and agreed to.

Clause 4 (Delegation of functions of Director)

496.	 The Chairperson: Some comments were 
made regarding the make-up of the 
appeals panels, which are covered under 
schedule 2. No other issues were raised 
by members in relation to clause 4.

Question, That the Committee is content 
with clause 4, put and agreed to.

Question, That the Committee is content 
with clause 5, put and agreed to.

Clause 6 (Amendment of law relating to legal 
aid, civil legal services and criminal defence 
services)

497.	 The Chairperson: No issues were raised 
by members in relation to clause 6, but 
the Committee agreed to support two 
amendments to schedule 2, which we 
will come to in due course.

11 June 2014
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Question, That the Committee is content 
with clause 6, put and agreed to.

Question, That the Committee is content 
with clause 7, put and agreed to.

Question, That the Committee is content 
with clause 8, put and agreed to.

Question, That the Committee is content 
with clause 9, put and agreed to.

Question, That the Committee is content 
with clause 10, put and agreed to.

Question, That the Committee is content 
with clause 11, put and agreed to.

Question, That the Committee is content 
with clause 12, put and agreed to.

Question, That the Committee is content 
with clause 13, put and agreed to.

Question, That the Committee is content 
with schedule 1, put and agreed to.

Schedule 2 (Amendments)

498.	 The Chairperson: One member 
expressed some reservations about 
the proposed make-up of the appeals 
panel and the intention to include 
laypersons as well as legally qualified 
persons. It was noted that the detail 
of the appeals mechanism, including 
the make-up and procedures of the 
panels, will be set out in subordinate 
legislation, which will be scrutinised 
by the Committee and the Assembly, 
with the first set of regulations being 
subject to the affirmative resolution 
procedure and subsequent regulations 
subject to the negative resolution 
procedure. The Committee discussed 
the advice provided by the Assembly 
Examiner of Statutory Rules indicating 
that the regulation-making power is of 
some great significance to the Bill and 
therefore should be subject to draft 
affirmative procedure on the first and 
subsequent occasions. The Committee 
agreed with that assessment and 
indicated that we would support an 
amendment to make that change.

499.	 The Committee also noted the advice 
provided by the Examiner of Statutory 
Rules that the rules in respect of the 

assignment of solicitor and counsel 
where a criminal aid certificate has 
been granted should also be subject 
to the draft affirmative procedure on 
the first and subsequent occasions 
given the significance of the powers. 
The Committee again agreed with that 
assessment and indicated that we 
would support an amendment to make 
that change.

500.	 The Department has now written 
indicating that, in light of the 
Committee’s decision, it will instruct 
Legislative Counsel to draft the 
necessary amendments. A copy of the 
letter has been circulated to members. 
That saves the Committee from having 
to draft the amendments, but they will 
do what we wanted.

501.	 Is the Committee content with the 
proposed amendments to be brought 
forward by the Department of Justice 
to ensure that all rules made under the 
provisions in respect of the new article 
36A, 36B and 38A provisions in the 
1981 Order and article 20A provision 
in the 2003 Order in respect of appeal 
panels should be subject to the draft 
affirmative resolution procedure on the 
first and subsequent occasions?

Members indicated assent.

Question, That the Committee is content 
with schedule 2, subject to the proposed 
amendments, put and agreed to.

502.	 Mr Elliott: Subject to us being agreed to 
them.

Question, That the Committee is content 
with schedule 3, put and agreed to.

503.	 The Chairperson: As this is the end of 
the clause-by-clause consideration of 
the Bill, the Committee now needs to 
consider the long title of the Bill.

Question, That the Committee is content 
with the long title, put and agreed to.

504.	 The Chairperson: OK; thank you. The 
draft Committee report on the Bill will 
be prepared for consideration and 
agreement at next week’s meeting.
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Memoranda and correspondence from the 
Department of Justice

10 March 2014	� Correspondence from the Department outlining the 
purpose and contents of the Bill. 

9 April 2014 	�� Correspondence from the Department regarding the 
Coroners’ Courts provisions in the Bill.  

29 April 2014 	� Correspondence from the Department providing a copy 
of the Keeling Schedules for the Legal Aid, Advice and 
Assistance (Northern Ireland) Order 1981 and the Access 
to Justice (Northern Ireland) Order 2013.

22 May 2014 	� Correspondence from the Department providing its 
response to the issues raised in the written and oral 
evidence.

23 May 2014 	� The Department’s response to issues raised by the 
Assembly Examiner of Statutory Rules on the Delegated 
Powers contained in the Bill. 

4 June 2014 	� Correspondence from the Department regarding the 
Attorney General for Northern Ireland’s proposed 
amendment.

4 June 2014 	� Correspondence from the Department regarding the Law 
Centre NI’s proposed amendments to Clause 3 of the Bill. 

11 June 2014	� Correspondence from the Department regarding two 
amendments to Schedule 2 of the Bill to address issues 
raised by the Assembly Examiner of Statutory Rules.

17 June 2014	� Correspondence from the Department regarding proposed 
amendments to the Bill.
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10 March 2014 - Correspondence from the 
Department outlining the purpose and contents 
of the Bill
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9 April 2014 - Correspondence from the 
Department regarding the Coroners’ Courts 
provisions in the Bill
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29 April 2014 - Correspondence from the 
Department providing a copy of the Keeling 
Schedules for the Legal Aid, Advice and Assistance 
(Northern Ireland) Order 1981 and the Access to 
Justice (Northern Ireland) Order 2013
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Department providing its response to the issues 
raised in the written and oral evidence
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23 May 2014 - The Department’s response to issues 
raised by the Assembly Examiner of Statutory Rules 
on the Delegated Powers contained in the Bill
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4 June 2014 - Correspondence from the 
Department regarding the Law Centre NI’s 
proposed amendments to Clause 3 of the Bill
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Memoranda and correspondence from the Department of Justice

11 June 2014 - Correspondence from the 
Department regarding two amendments to 
Schedule 2 of the Bill to address issues raised by 
the Assembly Examiner of Statutory Rules
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17 June 2014 - Correspondence from the 
Department regarding proposed amendments  
to the Bill
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Association of Personal Injury Lawyers

Paul Givan MLA Chairperson 
Committee for Justice 
Room 242, Parliament Buildings 
Ballymiscaw 
Stormont 
Belfast BT4 3XX� 16 April 2014

Dear Mr Givan

Call for evidence: Legal Aid and Coroners’ Courts Bill The Association of Personal Injury 
Lawyers (APIL) was formed by claimant lawyers with a view to representing the interests of 
personal injury victims. The association is dedicated to campaigning for improvements in the 
law to enable injured people to gain full access to justice, and promote their interests in all 
relevant political issues. Our membership comprises principally practitioners who specialise 
in personal injury litigation and whose interests are predominantly on behalf of injured 
claimants. APIL currently has more than 4,000 members in the UK and abroad who represent 
hundreds of thousands of injured people a year.

APIL welcomes the opportunity to submit evidence to the Committee for Justice, having 
previously responded to the Department of Justice consultation Safeguards to protect the 
individual decisions on the granting of civil legal aid, which in part has led to the Legal Aid 
and Coroners’ Courts Bill. The future of civil legal aid for personal injury cases in Northern 
Ireland is currently uncertain, and although this particular issue is not covered in this Bill, 
we would like to take this opportunity to support the availability of legal aid for the most 
vulnerable people in personal injury cases.

APIL welcomes the assurance in the explanatory and financial memorandum that there will be 
no ministerial involvement in individual decisions on civil legal aid funding. Legal aid should 
always be awarded on a case by case basis, and funding should be awarded based on the 
merits of a case, and not based on a political agenda. Clause 2 of the Bill states that the 
Department of Justice “must designate a civil servant in the Department as the Director of 
Legal Aid Casework”. We remain concerned, however, that there is no provision in the Bill to 
ensure that the Director of Legal Aid Casework is legally trained. A legally trained Director 
of Legal Aid Casework will have more experience when it comes to making decisions on 
individual cases. Decisions being made by a director who is not legally trained could face a 
lot more challenges through the appeals process, which would lead to an increase workload 
and costs.

Clause 4 gives the power to the Director of Legal Aid Casework to delegate functions to other 
individuals in the Department of Justice, while regulations under schedule two will create 
appeal panels. It is important that anyone in the Department of Justice who is involved in 
considering an application for legal aid funding, as well as those people on the appeal panels, 
should be legally trained.

The letter from the committee clerk, dated 4 April, includes a proposal from the Attorney 
General for Northern Ireland to amend the Bill to address his concern that he has problems 
obtaining documents in relation to inquests. In the letter, it says that the Attorney General’s 
principle focus is deaths that occur in hospital.

It is important that inquests are conducted thoroughly, and concluded as quickly as possible, 
so a bereaved family can rebuild their lives following the loss of a loved one. Whilst it is 
difficult to comment fully on the Attorney General’s proposal without sight of the amendment, 
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in principle we support any measures which ensure that those families are able to have all 
the answers to their questions as to why their loved ones needlessly died.

Yours sincerely

Sam Ellis

Parliamentary Officer

Association of Personal Injury Lawyers 
3 Alder Court 
Rennie Hogg Road 
Nottingham 
NG2 1RX 
DX: 716208 Nottingham 42

Email: sam.ellis@apil.org.uk 
Telephone: 0115 943 5426
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Bar Council of Northern Ireland

The Legal Aid and Coroners Court Bill 
Committee Stage - Written Submissions

Introduction

The Bar Council is the representative body of the Bar of Northern Ireland. Members of the 
Bar specialise in the provision of expert independent legal advice and courtroom advocacy. 
Access to training, experience, continual professional development, research technology and 
modern facilities within the Bar Library enhance the expertise of individual barristers and 
ensure the highest quality of service to clients and the court. The Bar Council is continually 
expanding the range of services offered to the community through negotiation, tribunal 
advocacy and alternative dispute resolution.

Representing the views of members who provide advocacy and representation in cases 
across the broad spectrum of legal practice, the Bar Council serves to ensure and maintain 
an independent and quality source of specialist legal advocacy.

General Points

The Bar Council welcomes the opportunity to respond to the call for evidence from the 
Committee of Justice on the proposed Legal Aid and Coroners Court Bill.

The Bar Council previously responded to the public consultation conducted by the Department 
of Justice on safeguards to protect the individual decisions on the granting of civil legal aid 
and a copy has been included at Appendix A.

Part 1: Legal Aid

Clause 1

Clause 1 provides for the formal dissolution of the Northern Ireland Legal Services 
Commission. The Bar Council notes the stated impetus behind the Bill and the redesignation 
of the Legal Services Commission from an Non Departmental Public Body to an Executive 
Agency is largely due to failings on the part of the Commission to manage its processes, 
budget and forecasting on legal aid expenditure. Any improvements which can be made in this 
area to ensure transparency, predictability and accountability are to be welcomed.

Clause 2

Clause 2 provides for the designation of the Director of Legal Aid Casework. We note that the 
provision to designate a director of legal aid casework is identical to provisions contained in 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 introduced in England and 
Wales.

The primary concern in relation to the Bill relates to the independence of decision making. 
In becoming an Executive Agency, the Commission is more susceptible to Ministerial, 
Departmental and political influence. The granting of legal aid must be awarded on a case 
by case basis, and only awarded based on the merits of a case, without credence to any 
budgetary or political agenda. The assurances contained within the explanatory and financial 
memorandum of no ministerial involvement in individual decisions on civil legal aid funding 
are welcome. However, the practical detail of how the Department will ensure this is the case 
remains unknown.
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The Committee for Justice should review the scrutiny undertaken by the Westminster Select 
Committee who previously considered similar provisions in the provisions contained in the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012. The Committee remained 
unconvinced that the legislation in England and Wales provided sufficient institutional 
safeguards to protect the independence of the proposed Director of legal aid casework. Of 
particular concern to the Committee was the prevention of any conflict of interest arising 
when making decisions relating to the availability of legal aid in challenging government 
decisions, such as in judicial review cases.

Within the Bill, Clause 2 states that the Department of Justice “must designate a civil servant 
in the Department as the Director of Legal Aid Casework”. The Bar Council is concerned that 
there remains no provision to require that the Director of Legal Aid Casework is legally trained 
or qualified. It should be accepted that a legally trained Director of Legal Aid Casework would 
have the requisite experience, understanding and knowledge to make decisions on individual 
cases. Decisions being made by a director without legal training may lead to more challenges 
through the appeals process, thereby increasing administrative workload and costs.

Clause 3

Clause 3 relates to the exercise of functions by the Director of Legal Casework.

The Bar Council does not believe that the provisions contained within Clause 3 will provide 
the operational independence required in making individual decisions on the granting of legal 
aid and are not sufficiently robust as to enable the Director to challenge directions from the 
Department.

We welcome the inclusion that “the Department must not give a direction or guidance about 
the carrying out of those functions in relation to an individual case”. However, it remains 
possible to compromise an individual decision, for example, through a budgetary or 
financial guidance in relation to a certain class or type of legal case. We would recommend 
the inclusion of a caveat at clause 3(1(a) which allows the Director to, whilst acting in a 
reasonable manner, initially challenge and ultimately if necessary to choose not to comply 
where the direction compromises the independence of decision making.

In relation to 3(2), the Bar Council would request more detail on what would happen or what 
sanctions are available should the Department fail to comply. It would be useful to know what 
reporting mechanism will be available to the Director of Legal Casework in circumstances 
where he or she is concerned as to the direction or involvement of the Department.

We welcome the commitment by the Department to publish any directions and guidance 
given. We would request that this is clarified to ensure that the publication will be publicly 
available to all interested parties.

Clause 4

Clause 4 provides the power to the Director of Legal Aid Casework to delegate functions to 
other individuals in the Department of Justice, while regulations under schedule two provide 
for the creation of appeal panels.

The Bar Council believes that the current system of panels of practicing lawyers works 
well in the context of considering an application for legal aid funding. It is important that in 
moving forward, we continue to constitute the appeal panels with suitably qualified, presently 
practicing legal representatives who have experience in the area of law under consideration.

Clause 5

The publication of the Annual report of the Northern Ireland Legal Services Commission has 
been fraught with many challenges and difficulties in recent years. The Bar Council welcomes 
the provisions in expectation that the report and the information contained within will improve 
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in content and accuracy. The Committee may wish to consider the inclusion of a time limit for 
the laying of a copy before the Assembly to ensure timely receipt of a completed report.

Clause 6

The Bar Council has requested a legal opinion to ascertain the impact of the amendments 
relating to the legal aid, civil legal services and criminal defence services. We will be happy to 
share the opinion with the Committee on receipt.

Part 2: Coroners Court

Clause 7

The Bar Council welcomes the formal designation of the Lord Chief Justice as President of 
the Coroners’ Court.

Schedule 2: Amendments
Schedule 2 proposes a number of amendments, one of which relates to the register of 
solicitors and counsel eligible to be assigned to a criminal legal aid certificate.

The Bar Council appreciates that the intention behind the inclusion within Schedule 2 is to 
replicate the provisions in the 2003 Order which have not yet commenced. The Bar Council 
notes that the draft Bill replicates 36(1)-(4) of 2003 Order but unfortunately 36(5) has not 
been transferred. This requires the Department to “consult the Lord Chief Justice, the Law 
Society and the General Council of the Bar of Northern Ireland and undertakes such other 
consultation as appears to him to be appropriate”. It is important that the profession and key 
stakeholders have a role in the development of any registration scheme and we would ask the 
Committee to propose the replication of 36(5) within the draft Bill.

The Department has yet to discuss the matter of registration in detail with the Bar and we 
would welcome the opportunity. However, we understand that the Department is preparing a 
public consultation on this matter.

Conclusion

Legal aid has a defining role in upholding access to justice. It affords many individuals 
access to justice, enabling them to defend themselves and to enforce their legal rights. 
The administration of the system and its independent decision making processes are vitally 
important and require robust protection from any form of interference.

As the representative body, the Bar Council would welcome the opportunity to meet with the 
Committee to further elaborate on this response and the issues contained therein.

Contact for more information:

Victoria Taylor

Research & Policy 
The Bar Library 
Tel: 028 90562596 
Ext: 2596 
Email: victoria@barcouncil-ni.org.uk
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Safeguards to Protect the Individual Decisions on the Granting of 
Civil Legal Aid

Consultation Response

The Bar Council is the representative body of the Bar of Northern Ireland. Members of the 
Bar specialise in the provision of expert independent legal advice and courtroom advocacy. 
Access to training, experience, continual professional development, research technology and 
modern facilities within the Bar Library enhance the expertise of individual barristers and 
ensure the highest quality of service to clients and the court. The Bar Council is continually 
expanding the range of services offered to the community through negotiation, tribunal 
advocacy and alternative dispute resolution.

Together with the various specialist Bar Associations, the Bar Council welcomes the 
opportunity to respond to this consultation which details proposals to alter the status and 
role of the Northern Ireland Legal Services Commission.

General Points

Legal aid has a defining role in upholding access to justice. It provides many individuals with 
access to justice, enabling them to defend themselves and to enforce their legal rights. The 
provision of legal aid is an integral part of an accessible, trusted and effective justice system. 
Undoubtedly, the present system is facing real challenges, both in terms of expenditure and 
demand.

The Bar Council agrees that the present system of administering legal aid could benefit 
from reform to modernise and improve efficiency. The motivation of such reform must be 
to consider how the system can best be structured so it delivers effective legal services to 
those who most need them, in a way that is cost-effective and sustainable.

We note from the consultation that the Department undertook a Feasibility Study which 
involved a detailed analysis of the consequences of a change in status including cost and 
would welcome the opportunity to review its findings in detail.

The Bar Council recognises the contribution of Executive Agencies in the delivery of executive 
functions by a well-defined business unit within a framework of accountability to Ministers. 
However, the Bar Council strongly believes that where there is responsibility for determining 
the citizen’s eligibility for legal aid, it is imperative that such decisions are fair, transparent 
and entirely independent of government.

If such a change in the current status of the Legal Services Commission is deemed 
necessary, the Department must ensure that the safeguards currently proposed do not 
merely have the appearance of but in practice robustly reflect independent decision making.

Do you agree that the proposals in this paper provide adequate safeguards over the award of 
civil legal aid by an agency of the Department of Justice?

1.	 Statutory Office Holder

The Bar Council agrees that a reasonable safeguard is ensuring individual decisions are 
taken by a statutory office holder. However, we would raise issues about the designated 
role in relation to scrutiny and accountability. Currently, the Chief Executive is accountable 
to the Commission, which is made up of independent public appointees. As an Executive 
Agency, the Chief Executive is appointed and reports directly to the Minister and Permanent 
Secretary. Independence on paper is much easier than independence in practice and under 
this structure; it is difficult to determine whether true independence from the influence of the 
Minister and the Department is achievable.

In order to comment further, we require the further detail on how the Statutory Office Holder 
will undertake determinations for the award of civil legal aid and the measures to guarantee 



Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

294

and protect the independence of the Statutory Office Holder, in particular setting out the 
specific responsibilities of Ministers.

2.	 Ministers to provide general guidance and direction on legal aid policy

The Bar Council recognises the role and responsibility of the Minister in setting the policy and 
legislative context within which the Statutory Office Holder must operate.

3.	 A requirement for any guidance and direction given by the Minister to be published

The Bar Council agrees that all guidance and direction issued by the Minister must be 
published. We would welcome the opportunity to discuss how the Department intends to 
engage with the representative bodies of the legal profession who can be of assistance. The 
Northern Ireland Legal Services Commission has previously engaged and consulted with the 
profession prior to the implementation of any new or amended policy, guidance or procedure. 
The Bar Council would strongly encourage that the input of practitioners is sought and 
recognised as important in delivering the effective administration of legal aid.

4.	 Ministers will be specifically prevented from issuing guidance on or direction about the 
discharge of the Statutory Office Holder’s functions in relation to individual cases

This proposal represents a starting point in terms of what would be expected to protect 
decisions in individual cases. However, the Bar Council is not convinced that this is sufficient 
to manage the inherent risks and conflicts of interest. It is entirely reasonable that the 
Statutory Office Holder will be placed in a position where he or she must determine whether 
an applicant can avail of legal aid to challenge legislation or policy introduced by the Minister 
on the provision or adequacy of legal aid.

5.	 A robust and independent appeals mechanism will be established to consider appeals 
against individual decisions

The Bar Council strongly supports the introduction of a robust and independent appeals 
mechanism. However, whilst recognising the value in the contribution of lay persons, we 
strongly recommend that these panels consist of legally qualified individuals. It is vitally 
important that the membership of such panels consist of currently practicing practitioners 
who are aware of the developments and trends within their area of law.

Feedback from members has indicated that in the past two years, the current panels were 
reduced from seven in size to five and the pool of expertise and knowledge has been reduced 
by these actions. For example there is only one member with family expertise in one panel, 
whilst the quorum is three so there is a serious risk that the dilution of expertise will result in 
erroneous results.

The current system in which a generic decision of refusal is given would be much improved if 
applicants were given some form of proper, reasoned explanation for refusal. A proper written 
refusal would most likely reduce the number of appeals as many applicants may accept same 
if given a coherent reason for refusal. It may also speed up those appeals which eventually 
take place as appellants would have focused in advance on the relevant reasons of refusal 
and are prepared to address those at the appeal.

The Bar Council does not agree that appeal hearings should automatically be on the papers 
as this provides no opportunity to interrogate the reasons for refusal or elaborate on the 
grounds for appeal. It is in the public interest that an appellant should be able to request an 
oral hearing if the appellant considers same necessary.

It is not stated within the consultation paper whether under these proposals the Department 
would intend to provide any special appeal mechanisms when the application relates to the 
challenge of an government decision or more specifically, a challenge of a Department of 
Justice decision.
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Conclusion

There are a number of issues within the consultation which would benefit from further 
discussion in terms of their practical outworking and we would welcome the opportunity to 
meet with the Department in due course.

We are aware that this change in status has recently taken place in England and Wales with 
the Legal Aid Agency becoming an executive agency of the Ministry of Justice from 1 April 
2013, following the enactment of the Legal Aid, Sentencing and Punishment of Offenders 
(LASPO) Act 2012. It may be useful to monitor whether these proposals work in operation 
before proceeding with the change in this jurisdiction.

The Bar Council recognises the potential benefits for the Department in the reduction in 
corporate costs and improvement in efficiency which may be derived from changing the 
status of the Legal Services Commission. However, the provision of adequate safeguards 
which not only preserve independence but publicly demonstrate independence is fraught with 
difficulties. The Bar Council is not convinced that sufficient safeguards exist so as to give the 
public and the profession confidence that the decision making and administration of legal aid 
is suitably independent.
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Castlereagh Borough Council
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Children’s Law Centre

Dear Ms Darragh,

Further to your letter of 4th April 2014 I am writing to advise you that the Children’s Law 
Centre gave detailed consideration to your request for written submissions to the Committee 
for Justice regarding the Legal Aid and Coroner’s Bill.

We reviewed the Draft Legislation and Explanatory Memorandum as well as the summary of 
responses provided by the DOJ in respect of a previous consultation around the inclusion of 
safeguards to protect decision making by the Director of the Executive Agency on individual 
grants of legal aid. Having considered this information, CLC is satisfied that the legislation 
reflects the independent role of the Executive Agency from the Department in considering 
individual legal aid applications and also note that an Appeals procedure has been developed 
within the legislation, introducing a panel of 3, including one legally qualified member. This 
appeal procedure appears to be reflective of the recommendations of the Access to Justice 
Review team.

We have not identified any other aspects of this Bill that require particular scrutiny or 
commentary by CLC and therefore CLC wishes to decline your invitation to make written 
submissions to the Committee for Justice in this instance.

We thank you for the opportunity to respond to this draft legislation.

Yours sincerely,

Kathryn

Kathryn Stevenson

Head of Legal Services

Children’s Law Centre 
3rd Floor 
Philip House 
123-137 York Street 
BELFAST 
BT15 1AB 
Tel: 044 28 90 245 704 
Fax: 044 28 90 245 679
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Information Commissioner’s Office
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KRW LLP
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Law Centre (NI)

Les/Email/2014/email to committee for justice – 25 Apr 2014 
Email to committee.justice@niassembly.gov.uk

For the attention of Christine Darrah

Dear Christine

Thank you for your letter dated 4 April 2014 seeking comments on the Legal Aid and 
Coroners’ Courts Bill. I have set out the Law Centre’s comments below:-

Legal Aid Part 1

The provision to designate a director of legal aid casework is identical to provisions contained 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 introduced in England 
and Wales. The Westminster joint committee on human rights reported that it was not 
satisfied that the legislation in Britain provided sufficient institutional guarantees that the 
independence of the proposed director of legal aid casework would not be compromised. In 
particular, the committee was concerned about preventing any conflict of interest arising when 
making decisions about the availability of legal aid to challenge decisions of the government. 
These concerns were subsequently rejected by the government.

We share two concerns about the independence of the director of legal aid casework. The 
first is around challenges to government and the second is around cases which may have 
significant financial consequences to the legal aid fund (for example, a lead public interest 
case where many other cases may follow). The provisions as drafted provide that the Director 
is legally obliged to comply with directions given by the Department, while the Department 
must not provide a direction or guidance in relation to an individual case. This does not 
appear to preclude any direction on a class of cases. At the same time, the Department must 
ensure that the Director acts independently when applying a direction or guidance in relation 
to an individual case.

On our reading of the legislation there appears to be no impediment to the Department 
instructing the Director of Legal Aid Casework in a way which restricts decision-making across 
a class of cases which will impact indirectly on a particular case without addressing the 
specific case itself.

We would therefore suggest the following amendments.

To clause 3 line 27 by adding after functions the words 
‘save where this compromises the director’s independence’ 
to clause 3 line 32 after the word case add the words 
‘or to a class of cases where it unreasonably impinges on the Director’s ability to act 
independently in an individual case’.

These amendments should provide further safeguards to the independence of the Director of 
casework.

We welcome the Department’s commitment to publish any directions or guidance. 
Nonetheless, we would suggest that the committee obtain an unambiguous assurance as to 
where the directions and guidance will be published so that it is clear that such directions 
and guidance are made widely available and accessible to interested parties.

The annual reports of the Legal Services Commission have regularly been published more 
than 12 months after the end of the relevant financial year covered by the report. As a result, 
we would suggest an amendment to clause 5 line one after the word practicable add

‘‘and in any event within nine months’.
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This will copper fasten the commitment to provide a timely report.

Coroners’ Courts

We welcome the clause to make the Lord Chief Justice the President of the coroners’ court.

We would also support the proposal of the Attorney General to provide an additional power 
to access documents. Deaths in hospital or after treatment are cases that regularly proceed 
to inquests. The recent experience of public enquiries has been that it is not always easy 
to access all relevant material in a timely and straightforward manner. In the interests 
of openness, administrative and financial efficiency we would support a clause enabling 
the Attorney General as an independent law officer to obtain all papers. We would not 
circumscribe this power to cover only deaths that occur in hospital in recognition of the fact 
that the principles enunciated above apply in other deaths that may fall within the ambit of 
the Attorney General’s powers to direct an inquest.

I hope this submission is of some assistance to the committee in their deliberations.

Yours sincerely

Les Allamby

Director 
Law Centre(NI)
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The Law Society of Northern Ireland

Committee for Justice: Call for Comments on the Draft Legal Aid and 
Coroners’ Courts Bill

Response of the Law Society of Northern Ireland

96 Victoria Street Belfast BT1 3GN Tel: 02890 23 1614 Fax: 02890 232606 Email: info@
lawsoc-ni.org Website:www.lawsoc-ni.org

Introduction
The Law Society of Northern Ireland (the Society) is a professional body established by Royal 
Charter and invested with statutory functions primarily under the Solicitors (NI) Order 1976 as 
amended. The functions of the Society are to regulate responsibly and in the public interest 
the solicitor’s profession in Northern Ireland and to represent solicitors’ interests.

The Society represents over 2,600 solicitors working in some 530 firms, based in over 74 
geographical locations throughout Northern Ireland and practitioners working in the public 
sector and in business. Members of the Society thus represent private clients in legal 
matters, government and third sector organisations. This makes the Society well placed to 
comment on policy and law reform proposals across a range of topics.

Since its establishment, the Law Society has played a positive and proactive role in helping 
to shape the legal system in Northern Ireland. In a devolved context, in which local politicians 
have responsibility for the development of justice policy and law reform, this role is as 
important as ever.

The solicitor’s profession, which operates as the interface between the justice system and the 
general public, is uniquely placed to comment on the particular circumstances of the Northern 
Irish justice system and is well placed to assess the practical out workings of policy proposals.

April 2014

Introductory Remarks

1.1	 The Society welcomes the invitation from the Committee for Justice to make comments on 
the draft provisions of the Legal Aid and Coroners’ Courts Bill. This is an important piece 
of legislation and the Society aims to make a constructive contribution to the Committee’s 
deliberation on the issues raised by the draft Bill and subsequent Regulations bringing its 
provision into force. The Society has a number of concerns and observations about the 
proposed new legal aid arrangements as described in the draft Bill and Schedules set out 
and we address each of these below.

Independence of the Director of Legal Aid Casework

2.1	 The Society made representation in its response to the initial consultation on the conversion 
of the NILSC into an Executive Agency that the statutory safeguards concerning the 
independence of decision-making by the new Director of Legal Aid Casework did not go 
far enough.
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3.1	 In respect of clause 2, the Department has not taken on board the concerns of the Joint 
Committee on Human Rights in England and Wales about the designation of a Departmental 
official as Director of Legal Aid Casework. It was felt that the adherence of such an official 
to the Civil Service Code pledging loyalty to the Minister of State effectively trumped 
the practical arrangements for independence. In that regard, it is disappointing that the 
Department did not consider giving this role to an externally recruited figure, preferably 
someone with experience in civil justice matters.

4.1	 Clause 3 (1) of the draft Bill places the Director under a statutory duty to comply with 
directions and have regard to guidance given by the Department, subject to clause 3 (2) 
which provides that there must not be directions about decisions in individual cases. The 
clause is silent however in relation to attempts to influence decision making in classes of 
cases. This is important as it is vital in terms of securing independence that the Bill prevents 
the potential for political interference in the patterns and norms of decision-making in respect 
of legal aid.

5.1	 It is also questionable whether the requirement for the Director to comply with guidance 
requires to be set out explicitly on the face of the Bill. Drafting the Bill where this appears 
as the first clause arguably places the primary duty of the Director as obedience to 
Departmental direction, rather than to the impartial application of consistent principles in 
relation to legal aid decision making. The Society considers that this arrangement removes 
the judicious distance provided by separation of the legislative power to determine broad 
principles of decision making from the operational responsibility for providing legal aid in a 
just manner which preserves access to justice for all.

6.1	 The importance of independence is of more than theoretical significance. The European 
Court of Human Rights in the Del Sol V France1 case heard a case in which it was alleged 
that a refusal to grant legal aid constituted an infringement of the applicant’s rights to a 
fair hearing under Article 6 (1) ECHR. Although it dismissed the application in the particular 
circumstances of that case, the Court said the following about the administration of legal aid:

“...the Court considers it important to have due regard to the quality of a legal aid scheme 
within a State. The scheme set up by the French legislature offers individuals substantial 
guarantees to protect them from arbitrariness.”2

7.1	 The above judgment demonstrates that the qualities of a legal aid scheme, including 
the degree of independence and provision for effective appeals against decisions taken 
are relevant to the compliance of that scheme with Article 6 ECHR. Given the potential 
deficiencies in terms of the preservation of independent decision-making identified above, 
the Society is of the view that the Department and the Committee may wish to look at 
amendments to this clause to ensure compliance with the ECHR.

Statutory Exceptional Grant Scheme

8.1	 In the case of the Statutory Exceptional Grant funding provision, which is covered in the 
Schedule to the Bill under the proposed new Article 12A of the Access to Justice (NI) Order 
2003 (the 2003 Order), the importance of independence in decision-making is paramount. 
The Society stated in its response to the initial consultation by the Department on these 
issues that caution should be taken in ensuring the effective operational independence 
of decision making in Inquest/legacy cases and civil actions in terrorist cases. This is 
particularly the case in a post-conflict society in which the application of clear, consistent and 
impartial legal principles to some controversial cases is necessary to ensure widespread 
confidence in the administration of justice.

1	 [2002] App Nr 46800/99

2	 Ibid at paras 25 & 26
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Legal Aid Appeals Panels

9.1	 The Society welcomes the fact that the Department has moved away from the original 
proposal for a single member appeals process proposed in the initial NILSC consultation, in 
line with the Society’s concerns at the time. We considered that a single member panel was 
more vulnerable to accusations of bias and arbitrariness than a multi-member panel and this 
safeguard is welcome.

10.1	 Paragraph 6 (22) of Schedule 2 amends the 2003 Order to provide powers for the 
Department to make Regulations for the composition of a multi-member appeals panel with a 
Presiding Member. It does not state that such panels will be composed of externally recruited 
lawyers, considered by the Commission as a vital safeguard in terms of independence. Such 
indications as the Department has given are that the Presiding Member or Chair will be 
legally qualified but that the other members may be lay in a mixed panel.

11.1	 Given the need for knowledge of the legal issues involved in legal aid appeals and the failure 
to require that the Director has a background in civil justice affairs, the new arrangements 
may be lacking in the expertise and distance necessary to create a balanced, arms-length 
relationship between the Department and the new agency. The Society is of the view that 
paragraph 6 (22) of Schedule 2 should specify that appeals panels will be made up of a 
majority of legal members, with provision for the third member of that panel to be drawn from 
other relevant backgrounds.

12.1	 Paragraph 6 (22) of Schedule 2 also contains a provision stating that oral appeals will be 
available only in circumstances to be prescribed in the Regulations to follow under the 
proposed new Article 20A (2) (f) of the 2003 Order. The Society stated in its response to 
the initial NILSC Consultation that provision should be made for oral appeals when it is 
considered that the complexity of the circumstances render this appropriate.

13.1	 A clause that was redrafted in this way would provide greater flexibility than a prescriptive 
list of hurdles, which is a more narrowly exceptional approach. The Society believes that the 
proposed new Article 20A (2) (f) should be redrafted to remove the phrase “except in such 
cases as may be prescribed” in favour of a phrase along the lines “except in cases where the 
complex issues of law or fact requires an oral appeal”.

The Proposed ‘Value for Money’ Clause

14.1	 At paragraph 6 (11) of Schedule 2 of the draft Bill under the heading “Funding of civil legal 
services by the Department”, the Department propose a revised Article 11 of the 2003 Order 
to provide the Department with an explicit aim to “obtain the best possible value for money” 
in funding civil legal services. The Society believes that this provision should be clarified in 
statute.

15.1	 This phrase is not defined or qualified in any way, nor is its relationship to other clauses in 
the 2003 Order set out in the subsequent sections, leaving its meaning vague and open to 
interpretation.

16.1	 The Society appreciates the importance of focusing resources on cases of merit, but we 
would caution that this clause has the potential to tip the balance of decision-making 
priorities over the long term towards cost-cutting rather than ensuring access to justice as the 
core principle. There are various accountability mechanisms built into the framework of legal 
aid governance which have the effect of rationing resources to cases of genuine need, such 
as the means and merits tests.

17.1	 These tests ensure that resources are targeted to those most deserving in circumstance and 
in need financially. The operation of these tests strikes a balance between preserving access 
to justice for meritorious cases and applicants in socio-economic need under Article 6 ECHR 
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with the reality of scarce resources. The Society submits that the Brownlee3 judgment makes 
clear that for an applicant’s access to justice to be effective, quality legal representation must 
be available at levels of remuneration adequate to guarantee those rights in practice.

18.1	 A broad ‘value for money’ clause cannot avoid these public law requirements.

Proposed Alternative Clause

19.1	 If the Department is committed to proceed with this clause, the Society would suggest to the 
Committee that the clause is clarified to include matters to be taken into account.

20.1	 Such an amendment would place the new clause on a consistent footing with long-held 
principles of civil legal aid provision, which is to ensure access to justice for those in genuine 
need whilst requiring that those who are in a financial position to pay their own legal costs do 
so.

Proposed Amendment from the Attorney General to the Legal Aid and Coroners Courts Bill

21.1	 As a first point, the Society considers that in order to allow for full consideration of the 
proposed amendment we would need to see a draft clause. Effective scrutiny of any clause 
would examine how it interacts with other clauses in this legislation and any other relevant 
legislation or Regulations.

22.1	 The Society does however agree in principle that in order for the Attorney General (AG) to take 
reasonable decisions under the Wednesbury standard in respect of directing an Inquest under 
Section 14 of the Coroners’ Act 1959, he must have adequate powers in order to provide him 
with sufficient information to take such decisions.

23.1	 Given that the proposed amendment to the draft Bill by the AG is apparently designed to 
provide the AG with a power to compel the surrender of documents and computer records 
with respect to NHS Trusts regarding deaths in care, it is within the above criteria. In 
particular, without this additional power, the AG has stated that the Trusts maintain an 
understandable reluctance to disclose such documents on grounds of confidentiality.

24.1	 Given that the legislation proposes to install the Lord Chief Justice as President of the 
Coroners’ Courts and to create a Presiding Coroner, any such amending clause should 
clarify the procedures between the AG and the Courts. Consequently, there is a need to 
look at any new powers in detail to ensure that they are procedurally appropriate and clear. 
Doing so would ensure that any clause operates as a safety valve to provide for exceptional 
circumstances or circumstances in which it would be in the public interest for the AG to 
exercise his powers under the 1959 Act.

25.1	 On the basis of the information provided and the broad scope of the power being sought, 
the Society would argue that any proposed new arrangements should provide for the AG to 
make application to the High Court to exercise such discretion to call for evidence. There is a 
similar provision provided for the AG of England and Wales in directing Inquests under Section 
13 of the Coroners’ Courts act 1988 in England and Wales. This brings the jurisdiction of the 
AG within the supervision of the court and guarantees a collaborative, ‘joined up’ approach to 
policy on Inquests.

Conclusion
26.1	 he Society appreciates the opportunity to submit a response in respect of the Committee’s 

evidence-gathering stage on the Draft Legal Aid and Coroners’ Court Bill.

27.1	 We trust our contribution is constructive and we are happy to meet with the Committee to 
discuss any of the issues raised in our response.

3	 [2014] UKSC 4.
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Northern Ireland Human Rights Commission

Legal Aid and Coroner’s Courts Bill
Introduction

1.	 The Northern Ireland Human Rights Commission (the Commission), pursuant to section 69(4) 
of the Northern Ireland Act 1998, advises the Assembly whether a Bill is compatible with 
human rights. In accordance with this function the following statutory advice is submitted to 
the Committee for Justice on the Legal Aid and Coroner’s Courts Bill.

2.	 The Commission bases its advice on the full range of internationally accepted human rights 
standards, including the European Convention on Human Rights as incorporated by the 
Human Rights Act 1998 and the treaty obligations of the Council of Europe (CoE) and United 
Nations (UN) systems. In the context of this advice, the Commission relies in particular on:

■■ The International Covenant on Civil and Political Rights, 1966 (ICCPR);1 and

■■ The CoE European Convention on Human Rights, 1950 (ECHR).2

3.	 The Northern Ireland Executive (NI Executive) is subject to the obligations contained within 
these international treaties by virtue of the United Kingdom Government’s ratification. In 
addition, the Northern Ireland Act 1998, section 26 (1) provides that ‘if the Secretary of State 
considers that any action proposed to be taken by a Minister or Northern Ireland department 
would be incompatible with any international obligations... he may by order direct that the 
proposed action shall not be taken.’

Declaration Compatibility

4.	 The Commission notes that paragraph 19 of the Explanatory and Financial Memorandum 
states that “All proposals have been screened and are considered to be Convention 
compliant”. The Commission advises the Committee to ask the Department to share its legal 
analysis upon which this statement is based.

Part 1 dissolution of Northern Ireland Legal Services Commission

5.	 The right to a fair trial is protected by the ICCPR, Article 14 and the ECHR, Article 6. Article 6 
of the ECHR states:

“1. In the determination of his civil rights and obligations or of any criminal charge against 
him, everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law. Judgment shall be pronounced 
publicly but the press and public may be excluded from all or part of the trial in the interests 
of morals, public order or national security in a democratic society, where the interests 
of juveniles or the protection of the private life of the parties so require, or to the extent 
strictly necessary in the opinion of the court in special circumstances where publicity would 
prejudice the interests of justice.”

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty 
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a)	 to be informed promptly, in a language which he understands and in detail, of the 
nature and cause of the accusation against him;

1	 Ratified in 1976

2	 Ratified in 1951
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(b)	 to have adequate time and facilities for the preparation of his defence;

(c)	 to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require;

(d)	 to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him;

(e)	 to have the free assistance of an interpreter if he cannot understand or speak the 
language used in court.”

6.	 While Article 6(3)(c) provides that in criminal proceedings a person with insufficient means is 
to be given free legal assistance when the interests of justice so require, there is no express 
provision for legal aid in civil proceedings. However the European Court of Human Rights 
(ECtHR) has recognised that the rights protected by the ECHR must be practical and effective 
and that in disputes relating to a “civil right” the provision of legal assistance will be required, 
when it:

“… proves indispensable for an effective access to a court either because legal 
representation is rendered compulsory…., or by reason of the complexity of the procedure or 
of the case”.3

7.	 The ECtHR has further held that:

“It is central to the concept of a fair trial, in civil as in criminal proceedings, that a litigant is 
not denied the opportunity to present his or her case effectively before the court and that he 
or she is able to enjoy equality of arms with the opposing side.”4

8.	 The ECtHR has acknowledged that the provision of legal aid is one of the methods of 
guaranteeing the right to equality of arms.5 Whether the provision of legal aid is necessary is 
determined on the basis of the particular facts and circumstances of each case.6

9.	 The Bill dissolves the Northern Ireland Legal Services Commission and makes provision 
for a Director of Legal Aid Casework, a civil servant in the Department of Justice, to make 
decisions on civil legal aid funding.7 The Commission notes that the Director must comply 
with directions given by the Department and must have regard to guidance issued by the 
Department.8

10.	 The Commission notes that on analysing comparative provisions contained within the Legal 
Aid Sentencing and Punishment of Offenders Bill, as it progressed through Parliament,9 the 
Joint Committee on Human Rights (JCHR) were not satisfied that the provisions provided 
sufficient institutional guarantees of the independence of the Director to prevent any 
appearance of a conflict of interest arising.10 The JCHR stated:

3	 Airey v UK (Application no. 6289/73) 9 October 1979 para 26

4	 Steel and Morris v UK (Application no. 68416/01) para 59

5	 ibid para 60

6	 ibid para 61

7	 Clause 2

8	 Clause 3

9	 The territorial extent of which covered England & Wales only

10	 JCHR ‘Legislative Scrutiny: Legal Aid, Sentencing and Punishment of Offenders Bill’ HL Paper 237 HC 1717 
19 December 2013
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“Civil servants are bound by the Civil Service Code which sets out the constitutional 
framework within which they work. Civil servants owe their loyalty to the duly constituted 
Government and are usually accountable to the Minister responsible for their Department. 
Even if the Director reports to the Permanent Secretary in the Ministry of Justice (as the 
Government anticipates), the Permanent Secretary is responsible to the Lord Chancellor and 
the line of management accountability does not therefore secure institutional independence 
from the Government. The same consideration applies to the Ministry of Justice civil 
servants who will be provided to the Director: even if accountable to the Director when 
exercising functions delegated to them by the Director, they are ultimately accountable to 
the Lord Chancellor, and moreover remain directly accountable to the Minister in respect of 
all their other functions as civil servants.”11

12.	 To ensure compatibility with Article 6 of the ECHR a regime governing eligibility for legal aid must 
contain sufficient guarantees against arbitrariness.12 In the case of Del Sol the ECtHR noted:

“The scheme set up by the French legislature offers individuals substantial guarantees to 
protect them from arbitrariness. The Legal Aid Office of the Court of Cassation is presided 
over by a judge of that court and also includes its senior registrar, two members chosen by 
the Court of Cassation, two civil servants, two members of the Conseil d’Etat and Court of 
Cassation Bar and a member appointed by the general public (section 16 of the Law of 10 
July 1991 cited above). Moreover, an appeal lies to the President of the Court of Cassation 
against refusals of legal aid (section 23 of the Law). In addition, the applicant was able to 
put forward her case both at first instance and on appeal.”13

13.	 The Commission notes that Schedule 2 to the Bill proposes the establishment of an appeals 
panel to hear appeals against prescribed decisions taken by the Director. The full details of 
the appeals process are not set out in the Explanatory Memorandum.

The Commission advises the Committee to request that the Department set out how it 
will ensure the institutional independence of the Legal Aid Agency and the Director to 
ensure full compliance with Article 6 of the ECHR. In particular the Committee may wish to 
consider whether the right of appeal is sufficiently robust.

Schedule 2 Exceptionality provisions

14.	 The Commission notes the proposal that the Director be empowered to make an exceptional 
case determination in circumstances in which a failure to do so would result in a breach of an 
individual’s Convention/ECHR rights.14 The Commission notes that the JCHR raised concerns 
regarding the comparable provision within the Legal Aid Sentencing and Punishment of 
Offenders Bill, stating:

“We are not convinced that the provision in the Bill to fund exceptional cases, including 
where a failure to make the services available to a person would be a breach of their 
Convention rights or EU rights, is a sufficient guarantee that the new legal aid regime will not 
create a serious risk that its operation will lead to breaches of Convention rights.”15

15.	 In England & Wales further concerns have been raised since the Legal Aid Sentencing 
and Punishment of Offenders Bill came into law with only 35 or 4.2% of applications for 

11	 JCHR ‘Legislative Scrutiny: Legal Aid, Sentencing and Punishment of Offenders Bill’ HL Paper 237 HC 1717 19 
December 2013 para 1.21

12	 MAK and RK v UK , App. No. 45901/05 (23 March 2010) para 45

13	 del sol v. france, no. 46800/99, echr 2002-iiPara 26

14	 See Schedule 2 pg 14

15	 JCHR ‘Legislative Scrutiny: Legal Aid, Sentencing and Punishment of Offenders Bill’ HL Paper 237 HC 1717 19 
December 2013 para 1.31
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exceptional funding being granted in the period April 2013 to December 2013.16 The 
Commission advises the Committee to seek estimates of the number of cases which the 
Department envisages will be funded by way of the exceptionality provision each year, 
these should be categorised.

Schedule 2 Exceptional funding inquests

16.	 The right to life enshrined in Article 2 of the ECHR has been regarded by the ECtHR as one of 
the most fundamental provisions of the ECHR, so much so that, in addition to the substantive 
right, there exists a procedural requirement on the part of the state to conduct an effective 
investigation following an alleged breach of the substantive limb. In Jordan v the United 
Kingdom,17 the ECt.HR stated:

Article 2, which safeguards the right to life and sets out the circumstances when deprivation 
of life may be justified, ranks as one of the most fundamental provisions in the Convention, 
to which in peacetime no derogation is permitted under Article 15. Together with Article 3, 
it also enshrines one of the basic values of the democratic societies making up the Council 
of Europe… The object and purpose of the Convention as an instrument for the protection 
of individual human beings also requires that Article 2 be interpreted and applied so as to 
make its safeguards practical and effective.

…

The obligation to protect the right to life under Article 2 of the Convention, read in 
conjunction with the State’s general duty under Article 1 of the Convention to “secure to 
everyone within [its] jurisdiction the rights and freedoms defined in [the] Convention”, also 
requires by implication that there should be some form of effective official investigation 
when individuals have been killed as a result of the use of force.18

17.	 Five essential elements of an effective investigation have been identified by the ECtHR as:

1)	 The persons responsible for carrying out the investigation must be independent from 
those implicated.

2)	 The investigation must be capable of leading to the identification and punishment of 
those responsible. The authorities must have taken all reasonable steps available to 
secure the evidence concerning the incident.

3)	 The investigation must be prompt.

4)	 There must be public scrutiny of the investigation or its results sufficient to secure 
accountability.

5)	 The next-of-kin of the victim must be involved in the procedure to the extent necessary 
to safeguard his/her justifiable interests.19

18.	 The involvement of the next of kin of the victim may in certain circumstances require the 
provision of legal assistance to ensure their effective participation in the procedures of an 
inquest.20

19.	 The Bill proposes to introduce a new Article 12A to the Access to Justice (NI) Order 2003 
appearing to provide two grounds for a family member seeking legal assistance in inquest 

16	 Ministry of Justice ‘Ad Hoc Statistical Release: Legal Aid Exceptional Case Funding Application and Determination 
Statistics: 1 April to 31 December 2013’ 13 March 2014 , See further “Legal Aid Agency refuses to fund exceptional 
cases” Legal News | 9 September 2013 Read more: http://ilegal.org.uk/thread/8106/laspo-exceptional-funding-
scheme-working#ixzz2z8ago1Jt

17	 Hugh Jordan v the United Kingdom, European Court of Human Rights, Application No 24746/94 (4 May 2001).

18	 ibid, paras 102 and 104.

19	 Jordan principles emerging from 19 Hugh Jordan v the United Kingdom, European Court of Human Rights, Application 
No 24746/94 (4 May 2001).

20	 McCaughey and Others v UK (Application no. 43098/09) 16 July 2013 See further R Humberstone (on the 
application of) v Legal Services Commission [2010] EWHC 760 (Admin) (13 April 2010) paras 61 and 62
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proceedings to obtain legal aid.21 The Commission has previously queried why funding for 
inquests raising issues with regard to Article 2 of the ECHR are not within the scope of 
the mainstream legal aid system.22 The Commission advises the Committee to seek an 
assurance from the Department that the requirement on a family member, seeking legal 
assistance in inquest proceedings, to apply for legal aid by way of the exceptionality 
provisions will not unnecessarily burden them.

Part 2 Coroners’ Courts

20.	 The Commission notes the proposal that the Lord Chief Justice be president of the Coroner’s 
Court and that he be required to appoint a Presiding Coroner with responsibility for the 
Coroners’ Courts. The Committee will be aware of the McKerr group of cases against the UK 
regarding the investigation of conflict related deaths in NI.23 A package of measures has been 
developed to ensure compliance with these judgements, including measures relating to the 
Coroners Court.24 At the time of writing the Committee of Ministers of the Council of Europe 
continue to monitor the implementation of these measures. In the judgement of McCaughey 
and Other the ECtHR stated:

“The Court considers that the carrying out of investigations, including holding inquests, 
into killings by the security forces in Northern Ireland has been marked by major delays. 
It further considers that such delays remain a serious and extensive problem in Northern 
Ireland”.25

The Commission advises the Committee to enquire if the new proposed arrangement is 
likely to have any positive implications for addressing delay in the Coroner’s Court.

Additional Proposal

21.	 The Commission notes the proposal that the Attorney General for NI be empowered to obtain 
papers or information that may be relevant to the exercise of his power to direct an inquest. 
The power of the Attorney General to order an inquest provides a safeguard to ensuring an 
effective investigation into the circumstances of a death is carried out. The empowerment 
of the Attorney General to obtain relevant papers and information to inform the exercise 
of powers under section 14 (1) of the Coroners Act (NI) 1959 may further strengthen this 
safeguard. The Commission will provide further advice on publication of the proposed 
amendment as required.

22.	 Noting that the Attorney General has raised specific concerns regarding deaths in which there is 
a suggestion that a medical error has occurred, the Commission advises that the procedural 
obligation under Article 2 of the ECHR extends to deaths in a medical context.26

April 2014

Northern Ireland Human Rights Commission

Temple Court, 39 North Street, Belfast BT1 1NA, Tel: (028) 9024 3987, 
Textphone: (028) 9024 9066, SMS Text: 07786 202075, Fax: (028) 9024 7844,  
Email: information@nihrc.org, Website: www.nihrc.org

21	 Legal Aid Agency ‘Inquests – Exceptional Cases Funding – Provider Pack’ 1st April 2013 pg 3

22	 NIHRC Submission to the Access to Justice Review January 2012 para 9 – 14

23	 App. No. 28883/95 4 May 2001

24	 CM/Inf/DH(2006)4 revised 2 23 June 20061 - Cases concerning the action of security forces in Northern Ireland 
– Stocktaking of progress in implementing the Court’s judgments - Memorandum prepared by the Secretariat 
incorporating information received up to 12 June 2006. Paras 85 - 109 
See further Communication from the UK concerning the McKerr group of cases against UK (App. No. 28883/95)

25	 McCaughey and Others v UK (Application no. 43098/09) para 144

26	 Silih v Slovenia, ECtHR, App No. 71463/01 (9 April 2009) see para 155
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Northern Ireland Judicial Appointments 
Commission

Dear Christine

Thank-you for your letter of 4 April regarding the above named Bill. Having reviewed the 
various clauses I can confirm there are no issues arising on which NIJAC wishes to comment.

Kind regards

Mandy

Mandy Kilpatrick

Interim Chief Executive 
NI Judicial Appointments Commission 
90 569129
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Probation Board for Northern Ireland
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Public Prosecution Service
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South Eastern Health and Social Care Trust
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Correspondence from the Attorney General for 
Northern Ireland and the Minister for Health, 
Social Services and Public Safety on the Attorney 
General’s proposed amendment to the Bill 

5 March 2014	� Correspondence from the Attorney General proposing an 
amendment to the Legal Aid and Coroners’ Courts Bill.

30 April 2014	� Correspondence from the Attorney General providing an 
amended text for his proposed amendment.  

18 April 2014	� Correspondence from the Minister for Health, Social 
Services and Public Safety regarding the Attorney 
General’s proposed amendment.

23 May 2014	� Correspondence from the Minister for Health, Social 
Services and Public Safety regarding the Attorney 
General’s proposed amendment.



Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

340

5 March 2014 - Correspondence from the Attorney 
General proposing an amendment to the Legal Aid 
and Coroners’ Courts Bill
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Correspondence from the Attorney General for Northern Ireland and the Minister for Health,  
Social Services and Public Safety on the Attorney General’s proposed amendment to the Bill
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30 April 2014 - Correspondence from the Attorney 
General providing an amended text for his 
proposed amendment
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18 April 2014 - Correspondence from the Minister 
for Health, Social Services and Public Safety 
regarding the Attorney General’s proposed 
amendment
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23 May 2014 - Correspondence from the Minister 
for Health, Social Services and Public Safety regarding 
the Attorney General’s proposed amendment
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