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The Committee for Justice is a Statutory Departmental Committee established in accordance
with paragraphs 8 and 9 of the Belfast Agreement, Section 29 of the Northern Ireland Act
1998 and under Standing Order 48. The Committee has a scrutiny, policy development and
consultation role with respect to the Department of Justice and has a role in the initiation of
legislation.

The Committee has the power to:

® consider and advise on Departmental budgets and annual plans in the context of the
overall budget allocation;

® consider relevant subordinate legislation and take the Committee stage of primary
legislation;

m call for persons and papers;

B jnitiate inquires and make reports; and

consider and advise on any matters brought to the Committee by the Minister of Justice.
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The Committee has 11 members including a Chairperson and Deputy Chairperson and a
quorum of 5.
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Executive Summary

Executive Summary

This report sets out the Committee for Justice’s consideration of the Legal Aid and Coroners’
Courts Bill.

The Bill consists of 13 clauses and 3 schedules and proposes to make arrangements to
dissolve the Northern Ireland Legal Services Commission and transfer its functions and staff
to an Executive Agency to be established within the Department of Justice; sets in statute

a number of safeguards to protect the independence of individual decisions on the granting
of civil legal aid by the Director of Legal Aid Casework; and makes the Lord Chief Justice the
President of the Coroners’ Courts and requires him to appoint a Presiding Coroner.

During the Committee Stage of the Bill, the Committee also considered a proposed new
provision from the Attorney General for Northern Ireland to amend the Coroners Act (Northern
Ireland) 1959, which provides him with the power to direct an inquest where he considers it
‘advisable’ to do so, to confer on him a power to obtain papers and provide a clear statutory
basis for disclosure in circumstances relating to deaths in hospital or where there was
otherwise a suggestion that medical error may have occurred.

The Committee received written submissions from 20 organisations and held an oral
evidence event on 14 May 2014 with 7 stakeholders to discuss various issues relating to the
Bill and the Attorney General attended the Committee meeting on 28 May 2014 to discuss
his proposed amendment. The Committee also explored the issues raised in written and oral
evidence with departmental officials both in writing and in an oral briefing. The Committee
also sought advice from the Examiner of Statutory Rules on the delegated powers within the
Bill to make subordinate legislation and the choice of Assembly control provided for each
power.

Given that the Bill is largely technical in nature and following a request from the Minister of
Justice for a shorter Committee Stage to enable the Bill to receive Royal Assent by autumn
2014, the Committee completed scrutiny of the Bill within a 10-week period.

Clauses of the Bill

Part 1

Part 1 of the Bill contains 6 clauses and 2 schedules the majority of which the Committee
was content to support subject to two amendments proposed to regulation making powers
contained in Schedule 2.

The Committee was content to support the primary aim of the creation of an Executive
Agency within the Department of Justice to administer the delivery of legal aid as provided by
Clause 1 recognising that this represented an opportunity to address issues associated with
the Legal Services Commission, improve governance arrangements relating to legal aid and
increase transparency, accountability and efficiency.

In relation to Clause 2(1) of the Bill, which requires the Department to designate a civil
servant in the Department as the Director of Legal Aid Casework, in the evidence received

by the Committee questions were raised regarding whether the post was only available to
civil servants or whether a person outside the civil service could be appointed. Departmental
officials clarified that the post did not have to be filled by a civil servant and there were a
number of ways in which the post could be filled. Whilst the Committee agreed it was content
with Clause 2 as drafted some Members expressed the view that it could be better worded to
ensure that there is not a perception that a person within the Department must be appointed
to the post of Director of Legal Aid Casework.
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A substantial number of those who provided written and oral evidence in relation to Clause
3 raised concerns regarding whether there are adequate and sufficient safeguards included
to protect and ensure the independence of decision-making once the Executive Agency is
established and the Director of Legal Aid Casework appointed to take decisions on individual
cases and the grant of civil legal aid. The Department of Justice in response outlined the
range of safeguards in the legislation to protect the independence of individual decisions

on the grant of civil legal services which it considered to be sufficient and would be fully
compatible with ECHR Article 6(1).

The Committee was content to support Clause 3 with some Members indicating they were
satisfied that any direction issued by the Minister or the Department could not override the
provisions of the relevant primary or secondary legislation and noting that the requirement to
follow directions and guidance issued by the Minister already exists.

Other Members however had reservations about the proposed framework to ensure the
independence of the Director in relation to decisions in individual cases, whether policy
constraints could impact negatively on the exercise of that independence because a category
of cases could be excluded from consideration by the Director of Legal Aid Casework and
whether proper safeguards were in place and indicated that they may wish to give further
consideration to these issues and the two amendments proposed by the Law Centre (NI) at a
later stage.

Clause 6 introduces Schedule 2 of the Bill which contains a large number of amendments
relating to Part 3 of the 1981 Order in relation to representation in criminal proceedings and
to the 2003 Order in relation to civil legal services and criminal defence services. While the
majority of amendments are technical in nature, Schedule 2 also covers areas of substantial
amendment including the establishment of Appeal Panels which will hear appeals against
decisions taken on the provision of civil legal services.

The Assembly Examiner of Statutory Rules advised the Committee that both regulation
making powers relating to new articles 36A, 36B and 38A(1) of the Legal Aid, Advice and
Assistance (Northern Ireland) Order 1981 (as inserted by paragraph 1(5) and (6) of Schedule
2 of the Bill) which makes provision for rules in respect of the assignment of solicitor and
counsel where a criminal aid certificate has been granted and new Article 20A of the 2003
Order (paragraph 6(22) of Schedule 2 of the Bill) which provides for rules for the constitution
and procedure of Appeal Panels in respect of individual decisions relating to the granting of
civil legal services were significant and should be subject to the draft affirmative procedure
on the first and subsequent exercise of the powers rather than subject to the draft affirmative
procedure on first exercise with subsequent rules being subject to the negative resolution
procedure as currently provided for in the Bill. The Committee agreed with the Examiner’s
assessment and indicated that it would support amendments to make the two changes.

The Department subsequently advised the Committee that, in light of its decision, the
Department would instruct Legislative Counsel to draft the necessary amendments to be
brought forward at the appropriate stage.

Part 2

The Committee supported the inclusion of the provisions in Part 2 of the Bill to make

the Lord Chief Justice the President of the Coroners’ Courts and require the Lord Chief
Justice to appoint a Presiding Coroner noting that they were intended to assist in the better
administration of the Coroners’ Courts and case management of inquests.

Part 3

The 5 clauses contained in Part 3 and in Schedule 3 of the Bill cover technical issues and
were supported by the Committee.
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Proposed New Provision

The Attorney General wrote to the Committee asking it to consider a proposed amendment

to the Coroners Act (Northern Ireland) 1959 which provides him with the power to direct an
inquest where he considers it ‘advisable’ to do so, to confer on him a power to obtain papers
and provide a clear statutory basis for disclosure in circumstances relating to deaths in
hospital or where there was otherwise a suggestion that medical error may have occurred.
The Committee took the opportunity to seek views on the proposed provision when requesting
written evidence on the Bill including from the Minister for Health, Social Services and Public
Safety and the Health Trusts.

Having considered the responses received and discussed the proposed provision with the
Attorney General the Committee agreed that it was generally supportive of the principle of the
proposed provision. However, it was of the view that the proposal raised a number of issues
which required further scrutiny and consideration which could not be undertaken within the
timescale for completion of the Committee Stage of this Bill. The Committee agreed that if
an alternative Bill could be found within which the amendment could be taken forward and
considered properly in the foreseeable future the Committee would support that approach.

The Committee considered and agreed its report on the Legal Aid and Coroners’ Courts Bill at
its meeting on 18 June 2014.
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Introduction

Background to the Bill

1. The Legal Aid and Coroners’ Courts Bill was introduced to the Northern Ireland Assembly on
31 March 2014 by the Minister of Justice and was referred to the Committee for Justice for
consideration, in accordance with Standing Order 33(1), on completion of the Second Stage
on 8 April 2014.

2. The Bill (as introduced) has 13 clauses and 3 schedules.

3. The main purpose of the Bill, resulting from a recommendation of the Access to Justice
Review and which forms part of the wider programme of reform of the legal aid system in
Northern Ireland, is to make arrangements to dissolve the Northern Ireland Legal Services
Commission (LSC) and transfer its functions and staff to an Executive Agency to be
established within the Department of Justice. The Bill will also set in statute a number of
safeguards to protect the independence of individual decisions on the granting of civil legal
aid by the Director of Legal Aid casework.

4. Linked to the transfer of the LSC’s functions to the newly created Agency, the Bill will make
a series of amendments to the Access to Justice (NI) Order 2003, only limited provisions of
which have been commenced, to reflect the fact that the Department of Justice rather than
the LSC will have statutory responsibility for the administration of legal aid.

5. The Bill will also make the Lord Chief Justice the President of the Coroners’ Courts and
require him to appoint a Presiding Coroner. These provisions will formalise the Lord Chief
Justice’s responsibilities in relation to the Coroners and Coroners’ Courts in line with existing
arrangements for the other judiciary and courts in Northern Ireland and follows from a
recommendation in the 2000 Review of the Criminal Justice System in Northern Ireland.

The Committee’s Approach

6. Following a request from the Minister of Justice for a relatively short Committee Stage to
enable the Bill to receive Royal Assent by autumn 2014, and given the Bill is largely technical
in nature, the Committee decided that a Committee Stage of 10 weeks would be sufficient
to provide for appropriate scrutiny of the Bill. At its meeting on 30 April 2014 the Committee
therefore agreed to seek an extension to the Committee Stage of the Bill until 20 June 2014
and this was supported by the Assembly on 13 May 2014.

7. Prior to commencement of the Committee Stage of the Bill, the Attorney General for Northern
Ireland wrote asking the Committee to consider a proposed new provision to the Bill to
amend the Coroners Act (Northern Ireland) 1959. Under section 14(1) of the Act the Attorney
General has the power to direct an inquest where he considers it ‘advisable’ to do so but
has no powers to obtain papers or information that may be relevant to the exercise of that
power. The Attorney General indicated that he had experienced some difficulty in recent years
in securing access to documents that he needed and his proposed amendment to the 1959
Act would confer a power on him to obtain papers and provide a clear statutory basis for
disclosure. The Attorney General indicated that the principle focus of his concern was deaths
that occur in hospital or where there was otherwise a suggestion that medical error may have
occurred.

8. The Committee published a media sign-posting notice on 4 April 2014 seeking written
evidence on the Bill and on the Attorney General’s proposed amendment and also wrote to a
range of key stakeholders inviting their views. Stakeholders were asked to structure written
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submissions to address the specific clauses of the Bill. In response to the call for written
evidence the Committee received 20 written submissions and these are included at Appendix 4.

The Committee was first briefed by departmental officials on the principles and final content
of the Legal Aid and Coroners’ Courts Bill on 13 March 2014. The Committee also held an
oral evidence event on 14 May 2014 with representatives from seven organisations to discuss
a range of issues relating to the Bill. The Committee explored the issues raised in the written
and oral evidence both in writing and with departmental officials when they attended the
meeting on 28 May 2014. The Committee also discussed his proposed amendment with

the Attorney General for Northern Ireland at the meeting on 28 May 2014. The Minutes of
Evidence are included at Appendix 2 and memoranda and papers from the Department

of Justice are included at Appendix 3. The correspondence from the Attorney General for
Northern Ireland and the Minister for Health, Social Services and Public Safety regarding the
proposed amendment to the Coroners Act (Northern Ireland) 1959 are included at Appendix 5.

The Committee sought advice from the Assembly Examiner of Statutory Rules on the range of
delegated powers within the Bill to make subordinate legislation and the choice of Assembly
control provided for each power. The Examiner raised issues regarding new articles 36A,

36B and 38A(1) of the Legal Aid, Advice and Assistance (Northern Ireland) Order 1981 (as
inserted by paragraph 1(5) and (6) of Schedule 2 of the Bill) which makes provision for rules
in respect of the assignment of solicitor and counsel where a criminal aid certificate has
been granted and new Article 20A of the 2003 Order (paragraph 6(22) of Schedule 2 of the
Bill) which provides for rules for the constitution and procedure of Appeal Panels in respect of
individual decisions relating to the granting of civil legal services. The Examiner indicated that
both regulation making powers were significant and should be subject to the draft affirmative
procedure on the first and subsequent exercise of the powers rather than subject to the draft
affirmative procedure on first exercise with subsequent rules being subject to the negative
resolution procedure as currently provided for in the Bill. This issue is covered in detail in the
main body of the report.

The Committee carried out an initial clause-by-clause scrutiny of the Bill at its meeting on 4
June 2014 and undertook its formal clause-by-clause scrutiny on 11 June 2014.

At its meeting on 18 June 2014 the Committee agreed its report on the Bill and ordered that
it should be printed. The relevant extracts from the Minutes of Proceedings are included at
Appendix 1.
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Consideration of the Provisions and Schedules in
the Bill

In response to its call for evidence, the Committee received 20 written submissions and held
an oral evidence event which was attended by 7 organisations.

The organisations that provided written and oral evidence to the Committee outlined a range
of views and raised a number of issues in relation to some of the clauses and schedules in
the Bill. The Committee explored these with the Department of Justice both in writing and in
the oral evidence session.

Part 1: Legal Aid
Clause 1 and Schedule 1:

Clause 1 - Dissolution of the Northern Ireland Legal Services
Commission

Schedule 1 — Transfer of Assets, Liabilities and Staff of Commission

Clause 1 will dissolve the Northern Ireland Legal Services Commission (LSC) and transfer its
functions and staff to the Department. On transfer it is intended that an Executive Agency will
be created within the Department to administer the delivery of legal aid services in Northern

Ireland.

Schedule 1 makes provision for the transfer of the assets, liabilities and staff of the
Commission to the Department.

The Bar Council noted that the stated impetus for the formal dissolution of the LSC and the
re-designation from a Non-Departmental Public Body (NDPB) to an Executive Agency was due
to failings on the part of the Commission to manage its processes, budget and forecasting
on legal aid expenditure. The Bar Council welcomed any improvements that could be made to
ensure transparency, predictability and accountability.

In contrast KRW LLP outlined that it opposed the dissolution of the LSC due to concerns
regarding independence and the potential for interference in decision making which are
outlined in more detail under Clause 3 of the Bill. KRW LLP expressed the view that the
present arrangement regarding legal aid funding was satisfactory in that the LSC is an
independent public body and to dissolve it to create a Director of Legal Aid Casework

within the Department of Justice (DoJ) would, in its opinion, give rise to a potential conflict
of interest in the event that the DoJ was to be joined in litigation requiring publicly funded
legal aid and the proposed arrangement would not therefore be sufficiently independent to
satisfy human rights compliance in litigation engaging the European Convention on Human
Rights (ECHR). KRW LLP asked the Committee to reflect on the particular circumstances of
the recent past in Northern Ireland and to consider, in the context of the Bill, conflict-related
legacy cases highlighting that mechanisms for dealing with the past continue to be subject to
judicial challenge to ensure human rights compliance.

The LSC, in its written and oral evidence, supported the core proposal to transfer its
responsibilities to the Department of Justice subject to effective arrangements to ensure that
individual decisions on the granting of legal aid are taken independently.
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The Chairman of the Commission, in his oral evidence, highlighted that he had previously
described the current arrangements as “faulty architecture”* and the Commission had been
of the view for some time that major changes are necessary.

The LSC was of the view that, while the structural change would not in itself solve all the
issues around legal aid and access to justice, it would provide a more appropriate framework
and assist in delivering improved transparency, effectiveness and accountability. It would
also assist in better management of the challenges in forecasting legal aid spending and
resourcing that spend.

The Commission also highlighted that the creation of an agency would provide improved
career opportunities for staff currently employed by the Commission and assist in securing
additional skills which the Agency may require to implement reforms to the legal aid
arrangements.

The Information Commissioner’s Office (ICO) indicated that there were practical matters
relating to the transfer of records from the Commission to the Department which needed to
be considered in advance of the dissolution date and it would contact both the Commission
and the Department regarding the transfer of records.

The Department confirmed that increased transparency, accountability and efficiency were
one of the strategic drivers for the change in status of the LSC and improved financial
modelling, monitoring and forecasting was another driver.

The Department also highlighted that career and development opportunities would open up
for Commission staff when they transferred to the NI Civil Service (NICS) with potential for
them to broaden their experience and express an interest or apply for posts in the wider
NICS. The Agency would also benefit from having greater access to a wide range of skills and
greater integration with the wider NICS. Consideration was also being given to the transfer of
records and information and any advice provided by ICO would be welcome.

During the oral evidence sessions the Committee sought assurances that there were no
outstanding issues to be resolved regarding the status of staff that were transferring from the
LSC to the new Agency, pay issues or change of pension rights.

The Department stated that all staff would move under the Transfer of Undertakings
(Protection of Employment) Regulations (Northern Ireland) 2006 to Northern Ireland Civil
Service terms and conditions and the LSC indicated that all outstanding pay matters had
been satisfactorily resolved.

The Committee is very well versed in the problems associated with the LSC, particularly
in relation to inaccurate financial modelling and forecasting of legal aid spend, lack of
accountability and significant budget overspends, and the inadequacies of the current
structure. The Committee was also aware that there had been low staff morale within
the LSC and equal pay issues which it was pleased to note had now been satisfactorily
resolved.

The Committee noted the drivers for the change in status of the LSC and supported the
creation of an Executive Agency within the Department of Justice, noting that this provided
an opportunity to improve the governance arrangements relating to legal aid and increase
transparency, accountability and efficiency.

The Committee agreed that it was content to support the inclusion of Clause 1 and
Schedule 1 as drafted in the Bill.

http://www.niassembly.gov.uk/Assembly-Business/ Official-Report/ Committee-Minutes-of-Evidence/
Session-2013-2014/May-2014/Legal-Aid-and-Coroners-Courts-Bill-Oral-Evidence-Event/
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Clause 2: Designation Of Director Of Legal Aid Casework

Clause 2 makes provision for the appointment of a Director of Legal Aid Casework. The
purpose behind the creation of this statutory position is to ensure that there will be no
Ministerial involvement in individual decisions on civil legal aid funding. The Department will
be required to designate a civil servant in the Department as the Director. The Director’s
function will be to make decisions on the grant of civil legal aid in individual cases.

The Law Society, the Bar Council and the Association of Personal Injury Lawyers (APIL) stated
that the Director of Legal Aid Casework should be legally trained or have experience in civil
justice matters. The Bar Council and APIL indicated that a legally trained Director of Legal Aid
Casework would have the requisite experience, understanding, knowledge and qualifications
to make decisions on individual cases many of which are very complex and require detailed
scrutiny. Both organisations were of the view that decisions made by a Director who was not
legally trained could lead to more challenges through the appeals process, thereby increasing
the workload and costs.

The LSC during the oral evidence event, stated that when previously advertising for the Chief
Executive post, it required applicants to have appropriate experience and expertise but did
not specifically require a legal qualification. The Commission highlighted that as well as being
able to properly consider the legal issues relating to individual legal aid decisions the Director
of Legal Aid Casework would also be managing a reasonably large organisation of over 100
people and a budget in excess of £100 million. The Director would have access to legal
expertise within the Agency itself.

During oral evidence the Law Society also questioned the rationale for specifying that the
Director would come from the civil service and suggested that it may be better for the post

to be filled by someone outside the civil service with no pre-existing loyalties within the
Department. When questioned on how the appointment should be made the Law Society
proposed that the appointments process should enable those outside the civil service as well
as civil servants to apply for the post.

The Department, in its written evidence, stated that, as has been the case with the Head
of the LSC and the Legal Aid Department of the Law Society, it does not consider that it is
essential for the Director to be legally qualified. The Department outlined that the Director
will have recourse to independent legal advice if, and when, required and will receive all
necessary training to effectively discharge his functions which will include running a large
Agency with a considerable budget.

In relation to whether the Director of Legal Aid Casework should be an externally recruited
person, the Department advised that public appointments do not normally apply to
Departments or their Executive Agencies but to appointments made to a public body listed in
the Commissioner for Public Appointments (NI) Order.

The Committee, during the oral evidence session with departmental officials, sought further
clarification regarding whether the post of Director could be filled by someone external to the
Department or whether, given the wording of Clause 2(1), it had to be filled by a civil servant.
The officials indicated that the post, which was a Senior Civil Service (SCS) post, did not
necessarily have to be filled by a civil servant but a person who is employed in an Agency

is normally a civil servant therefore the person to be recruited would be appointed to the
Department first and the Minister would then designate them as the Director of Legal Aid
Casework. The officials also outlined that there were a number of ways in which this type of
post could be filled such as direct recruitment, competition within the existing grades of staff
across the SCS in all Departments or a more managed move of a particular person within the
Department or more generally across the SCS.

The officials indicated that the Department had no plans at this point to hold an external
competition and highlighted that consideration needed to be given to the current Chief
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Executive of the LSC and the potential for retaining the expertise over a transition period and
then considering how to fill the post in the future.

Some Members expressed the view that Clause 2(1) could be better worded to ensure
that there is not a perception that a person within the Department must be appointed to
the post of Director of Legal Aid Casework. Other Members noted that the words “must
designate a civil servant” did not preclude the recruitment of someone from outside who
then becomes a civil servant.

The Committee agreed that it was content to support the inclusion of Clause 2 as drafted
in the Bill.

Clause 3: Exercise of Functions by Director

Clause 3 includes a number of safeguards to guarantee and protect the independence of the
Director and his decisions on the grant of civil legal aid in individual cases.

Subsection (1) requires the Director to comply with directions given by the Department and to
have regard to guidance issued by the Department.

Subsection (2)(a) provides that the Department must not give a direction or guidance about
the granting of civil legal aid in individual cases. Subsection (2)(b) places a duty on the
Department to ensure that the Director acts independently of the Department when applying
a direction or guidance under this section in relation to an individual case.

Subsection 3(3) requires the Department to publish any such directions or guidance.

Subsection 3(4) provides for directions and guidance under this section to be revised or
withdrawn from time to time.

The primary concern of a range of organisations in relation to this Bill related to whether there
are adequate and sufficient safeguards included to protect and ensure the independence
of decision-making once the Executive Agency is established and the Director of Legal Aid
Casework appointed to take decisions on individual cases and the grant of civil legal aid.

A number of respondents, including the Bar Council, the Law Society, the Law Centre (NI),

the Northern Ireland Human Rights Commission and KRW LLP raised concerns regarding the
need to ensure the independence of the Director and the potential for a conflict of interest
and cited similar issues raised by the Westminster Joint Committee on Human Rights when it
considered the provisions contained in the Legal Aid Sentencing and Punishment of Offenders
Act 2012 which were similar to these provisions.

The Law Society, the Law Centre (NI), the Bar Council and KRW LLP also highlighted the fact
that Clause 3 prevents the Department issuing direction or guidance about decisions by the
Director in individual cases but is silent in relation to classes of cases. There was concern
that any direction about a class of case could impact on individual cases and that there may
be a need to ensure that legal aid could not be restricted by category.

The Law Society indicated that it was vital, in terms of securing independence, that the Bill
prevented the potential for political interference in the patterns and norms of decision making
in respect of legal aid. It also highlighted the concerns raised by the Westminster Joint
Committee regarding the adherence of the Director of Legal Aid Casework, who was to be
designated as a department official, to the Civil Service Code pledging loyalty to the Minister
which, in its view, effectively trumped the practical arrangements for independence.

The Law Society stated that it was questionable whether the requirement for the Director to
comply with guidance requires to be set out explicitly on the face of the Bill as this arguably
places the primary duty of the Director as obedience to departmental direction, rather than
to the impartial application of consistent principles in relation to legal aid decision making.
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The Society considered that this removes the judicious distance provided by separation of
the legislative power to determine broad principles of decision making from the operational
responsibility for providing legal aid in a just manner which provides access to justice for all.

The NI Human Rights Commission (NIHRC) highlighted that the Westminster Joint Committee
on Human Rights was not satisfied that comparative provisions contained in the Legal

Aid Sentencing and Punishment of Offenders Bill to those in this Bill provided sufficient
institutional guarantees of the independence of the Director to prevent any appearance of

a conflict of interest arising. The NIHRC indicated that to ensure compatibility with Article

6 of the ECHR a regime governing eligibility for legal aid must contain sufficient guarantees
against arbitrariness. The NIHRC noted that Schedule 2 proposed the establishment

of Appeal Panels to hear appeals against decisions taken by the Director and indicated

that an appeal to an independent and impartial body is vital in ensuring that the overall
decision-making framework is compatible with Article 6 of the ECHR. It recommended that
the Committee should ask the Department to set out how it would ensure the institutional
independence of the Legal Aid Agency and the Director to ensure full compliance with Article
6 and it also suggested that the Committee may wish to consider whether the right of appeal
is sufficiently robust.

Both the Law Society and the NI Human Rights Commission referred in their written
submissions to the case in the European Court of Human Rights ‘Del Sol v France’ in which

it was alleged that a refusal to grant legal aid constituted an infringement of the applicant’s
rights to a fair hearing under Article 6 (1) ECHR in which it was said “the Court considers it
important to have due regard to the quality of a legal aid scheme within a state. This scheme
set up by the French legislature offers individuals substantial guarantees to protect them

from arbitrariness”. The Law Society asserted that the above judgement demonstrates that
the qualities of a legal aid scheme, including the degree of independence and provision for
effective appeals against decisions taken, are relevant to the compliance of that scheme with
Article 6 ECHR.

The Bar Council stated that legal aid has a defining role in upholding access to justice. It
affords many individuals access to justice, enabling them to defend themselves and enforce
their legal rights. In the Council’s view the administration of the system and its independent
decision-making processes are vitally important and require robust protection from any form
of interference.

The Bar Council did not believe that the provisions contained within Clause 3 would provide
the operational independence required in making individual decisions on the granting of
legal aid and was of the view that they were not sufficiently robust to enable the Director

to challenge directions from the Department. While welcoming the inclusion in the Bill “the
Department must not give a Direction or guidance about the carrying out of those functions

in relation to an individual case” the Bar Council expressed the view that it would remain
possible to compromise an individual decision through budgetary or financial guidance in
relation to a certain class or type of legal case and therefore recommended the inclusion of
a caveat at Clause 3(1)(a) which allows the Director to, whilst acting in a reasonable manner,
initially challenge and ultimately, if necessary, choose not to comply where the Direction from
the Department compromises the independence of decision-making.

The Bar Council indicated that it would be helpful to have more information on the sanctions
available if the Department did not comply with the legislation and what reporting mechanism
would be available to the Director of Legal Aid Casework in circumstances where he/she

was concerned about the direction or involvement of the Department. It welcomed the
commitment by the Department to publish any directions or guidance it gives.

The Law Centre (NI) highlighted that the Westminster Joint Committee was particularly
concerned about preventing any conflict of interest arising when making decisions about
the availability of legal aid to challenge decisions of the government. It also outlined that
there appeared to be no impediment to the Department instructing the Director of Legal Aid
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Casework in a way which restricts decision making across a class of cases which will impact
indirectly on a particular case without specifically addressing the specific case itself.

The Law Centre indicated that it had two concerns about the independence of the Director of
Legal Aid Casework. The first was around challenges to government and the second around
cases which may have significant financial consequences to the legal aid fund (for example a
lead public interest case where many other cases may follow).

To provide further safeguards to the independence of the Director, the Law Centre proposed
two amendments to the Bill:

3(1) The Director must -

Comply with directions given by the Department about the carrying out of the Director’s
functions with the additional words as follows:

a. “save where this compromises the Director’s independence”
and
b. 3(2) “But the Department-

must not give a direction or guidance about the carrying out of those functions in relation to
an individual case “

c. with the additional words as follows:

“or to a class of cases where it unreasonably impinges on the Director’s ability to act
independently in an individual case”.

The Law Centre welcomed the commitment for the Department to publish any directions
or guidance and suggested that clarity should be provided regarding where these will be
published so that they are widely available and accessible to interested parties.

KRW LLP stated that it was not clear how independence is to be achieved and recommended
that the Committee clarify with the Department the protocols, procedures and systems to
ensure rigorous independence. It highlighted that there is nothing in the Bill to prevent the
Minister from issuing guidance or directions in relation to categories of case. KRW LLP used
the example of judicial review in which it indicated that the NI Executive and the Assembly
would clearly have a direct interest thus giving rise, in its opinion, to a conflict of interest.

KRW LLP also indicated that the Bill did not contain any right of appeal to an independent
body against a determination by the Director of Legal Aid Casework of whether a person
qualified for legal aid and was concerned that the absence of such a provision, when a legal
aid decision which may lay against the state e.g. in terms of a breach of an Article 2 conflict
related legacy case when state collusion is an issue, had been determined as not eligible by
the state, may be incompatible with Article 6 of the ECHR.

In contrast to the concerns raised the Children’s Law Centre indicated that it was satisfied
that the legislation reflected the independent role of the Executive Agency from the
Department in considering individual legal aid applications and noted that an appeals
procedure had been developed.

The Association of Personal Injury Lawyers (APIL) welcomed the assurance in the Explanatory
and Financial Memorandum that there would be no ministerial involvement in individual
decisions on civil legal aid funding. The Association stated that legal aid should always be
awarded on a case by case basis and funding should be awarded based on the merits of a
case and not based on a political agenda.

The LSC indicated that it supported the measures proposed to ensure that individual
decisions in respect of legal aid are, and are seen to be, taken independently of Government,
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including the concept of the Agency’s Chief Executive being a statutory office holder. The
Commission also supported the creation of an independent appeals mechanism and the
requirement for all ministerial guidance to the Agency to be published.

The Commission highlighted in oral evidence that, in the 10 years of the Commission’s
existence, both under the Lord Chancellor's Department initially, and under the Department
of Justice since devolution, there had been no case in which a Minister tried to influence a
decision taken therefore the evidence suggested that this was not a problem. It also drew
attention to the fact that the Board of the new organisation would have three independent
members and one of their roles would be to focus on any situation in which the Director was
being asked to do something he/she did not believe to be right.

The Commission suggested that the Committee should seek an accommodation with the
Minister that he would always consult the Committee in advance of making any significant
direction which might provide an additional safeguard. This proposal was supported by the NI
Human Rights Commission.

The Information Commissioner’s Office also welcomed the transparency afforded by the
statutory requirement for the Department of Justice to publish directions and guidance given
to the Director of Legal Aid Casework in respect of his functions.

In response to the concerns raised the Department, in both written and oral evidence, set
out the range of safeguards in the legislation to protect the independence of the individual
decisions on the grant of civil legal services which it considered to be sufficient and which
included a requirement that the Department cannot give direction or guidance in relation to
an individual case, that directions and guidance must be published, imposes a duty on the
Department to ensure that the Director acts independently of it when applying any guidance
or direction to an individual case and provides for the establishment of an independent
appeals process.

The Department indicated that under the proposed new arrangements the independence of
the Director’s decision-making in any individual case would be no less than the independence
of the LSC’s decision-making under the current arrangements and it was satisfied that the
new arrangements would be fully compatible with ECHR Article 6(1).

In the Department’s view the mandatory requirement that any directions and guidance must
be published would ensure transparency and provide a robust protection against any attempt
to influence the Director’s decision-making in an inappropriate manner. The directions and
guidance would be published for example on the Agency’s webpage and they would also

be reported on in the Agency’s Annual Reports which would be published and laid in the
Assembly. Any directions or guidance may be challenged in the courts. Furthermore, in the
normal way, any funding decision by the Director of Legal Aid Casework would be subject to
the exercise of the High Court’s supervisory jurisdiction by way of an application for judicial
review.

The Department emphasised that any direction or guidance could not override the provisions
of the relevant primary or secondary legislation and highlighted that the requirement to follow
directions and guidance issued by the Minister already exists. It also stated that it was not
its intention to place the primary duty of the Director as obedience to departmental direction,
and all the safeguards are of equal importance.

The Department outlined that, subject to any delegation of his/her functions under Clause
4 of the BiIll, the Director of Legal Aid Casework would consider applications for funding to
challenge decisions of the government in accordance with the provisions in the legislation
and the requirements of the scheme, including any published directions or guidance. In its
view the robust, transparent arrangements provided for in the Bill would ensure there is no
conflict of interest. All applications for civil legal services would be dealt with individually with
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the decisions taken on the merits of the case and not influenced by political or budgetary
considerations.

The Department indicated that the concerns of the Westminster Joint Committee on Human
Rights were in the context of the absence of the right to appeal to an independent appeals
body. This has been addressed by including in Schedule 2 of the Bill a requirement for

the Department to make regulations that will provide for an independent Appeal Panels to
determine appeals and for the decisions of the Appeal Panels to be final.

At the request of the Committee the Department considered what effect the two amendments
proposed by the Law Centre (NI) would have if they were adopted. In relation to the proposed
amendment to Clause 3(1)(a), the Department indicated that Part 1 of the Bill is designed to
create the statutory office of the Director of Legal Aid Casework and to provide protection for
this office when taking decisions in respect of individual cases. The concept of independence
is therefore limited to the Director’s decision-making in individual cases. The Department

was of the view that the proposed amendment would widen the scope of the Director’s
independence considerably and would go beyond individual decisions in respect of civil legal
aid. It could also lead to uncertainty in the law.

With regard to the proposed amendment to Clause 3(2)(a), the purpose of the Clause as
currently drafted is to preclude the Department from giving a direction or guidance in relation
to an individual case, but it is intended that a direction or guidance may be given in other
aspects of the Director’s work, including in relation to a class of cases. The Department
noted that the proposed amendment appeared to seek to manage the risk that it would give a
direction impinging on the Director’s ability to act independently in a class of cases resulting
in inappropriate Departmental interference in the Director’s decisions in individual cases
within that class. The Department highlighted that the shape of the present law meant that
such a concern is misplaced and the only way to restrict the availability of funding in relation
to a class of cases is by way of an amendment to the 2003 Order which must be done by
regulations which are subject to Assembly control by way of the draft affirmative procedure.

When considering Clause 3 some Members expressed reservations about the proposed
framework to ensure the independence of the Director in relation to decisions in individual
cases, whether policy constraints could impact negatively on the exercise of that
independence because a category of cases could be excluded from consideration by

the Director of Legal Aid Casework and whether proper safeguards were in place. They
indicated that they may wish to give further consideration to these issues and the two
amendments proposed by the Law Centre (NI) at a later stage.

Other Members were satisfied that any direction issued by the Minister or Department
could not override the provisions of the relevant primary or secondary legislation and noted
that the requirement to follow directions and guidance issued by the Minister already
exists.

The Committee agreed that it was content to support the inclusion of Clause 3 as drafted
in the Bill.

Clause 4: Delegation of Functions of Director

This Clause makes provision about the delegation of the Director’s functions.

The Association of Personal Injury Lawyers (APIL) noted that Clause 4 enables the Director
of Legal Aid Casework to delegate functions to other individuals in the Department of
Justice while regulations under Schedule 2 create Appeal Panels. APIL was of the view that
it was important that anyone in the Department of Justice who is involved in considering
an application for legal aid funding, as well as those on Appeal Panels, should be legally
qualified and have legal knowledge, experience or training.
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The Bar Council indicated that the current system of panels of practising lawyers works well
in the context of considering an application for legal aid funding and believed that it was
important to continue to constitute Appeal Panels with suitably qualified, presently practising
legal representatives who have experience in the area of law under consideration.

KRW LLP raised concerns regarding the independence of the Department of Justice civil
servants who would be provided to the Director of Legal Aid Casework. In the view of KRW
LLR even if accountable to the Director when exercising functions delegated to them by
the Director, they are ultimately accountable to the Minister of Justice and would remain
accountable to the Minister in respect of their other functions as civil servants.

The Department indicated that any staff involved in considering an application for civil legal
aid will receive the necessary training to discharge the function effectively and will have
recourse to independent legal advice if, and when, required. The Department highlighted
that, following consultation, it had revised its position regarding the Appeal Panels and had
decided that appeals would be considered by a panel of 3 with the presiding officer being a
lawyer. The Department still intended to open up membership of Appeal Panels to lay people
from a range of professional backgrounds with experience of the types of issues involved,
who would be appointed through a public appointments process. In its view this approach
would introduce a multi-disciplinary approach to decision making thereby strengthening the
process.

The Committee noted that the effect of this provision was to provide for the Director of
Legal Aid Casework to delegate decisions to his staff and solicitors under the green form
scheme to facilitate decisions to be taken at the right level. This process already occurs
under the current legislative framework.

The Committee agreed that it was content to support the inclusion of Clause 4 as drafted
in the Bill.

Clause 5: Annual Report of Director

Clause 5 concerns the production of an Annual Report by the Director of Legal Aid Casework.

The Information Commissioner’s Office welcomed the requirement for the Director to produce
an Annual Report to be laid before the Assembly.

The Law Centre (NI) stated that the Annual Reports of the LSC had regularly been published
more than twelve months after the end of the relevant financial year covered by the report. It
therefore suggested an amendment to require the report to be published within nine months
to copper fasten the commitment to provide a timely report.

The Bar Council also highlighted that the publication of the Annual Report of the LSC had

in recent years been fraught with difficulties and challenges. It therefore welcomed the
provision, expecting that the information in the report would improve in content and accuracy.
The Bar Council also suggested a time limit for the laying of the report before the Assembly
to ensure timely receipt of it.

During oral evidence the LSC indicated that there is a requirement on public authorities to
make annual reports but the key issue was how the Director reports on the discharge of his
functions. The LSC expressed the view that, if any directions are issued that impinge on the
independence of the decision making process or if any inference or influence is brought to
bear on it, it is critical that the report is clear regarding how the functions are discharged not
only by the Director but others involved in the day-to-day processing of decisions. This was key
to the integrity of the post.

During the oral evidence event the Committee sought opinions on whether the clause
could be improved by including additional information in the legislation on what the Report
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should cover. The views expressed noted that there were established protocols about the
content of annual reports that would apply and there was no need to include that detail in
the legislation. It may however be useful to establish by way of correspondence with the
Department the parameters or framework of the expected content of the Report.

In response to the suggestions made, the Department advised that there were already
statutory obligations covered under the Government Resources and Accounts Act (Northern
Ireland) 2001 to lay the Departmental, including Agency, Annual Report and Accounts in the
Assembly. The statutory deadline is 15 November. The Department indicated that, while
there was a question mark over whether this report would form part of the annual report and
accounts, or form a separate report, the Department envisaged that it would be published in
line with the timing of those and an amendment to Clause 5 was not necessary.

The Committee noted the requirements regarding the publication of the Annual Report
as outlined by the departmental officials and agreed that it was content to support the
inclusion of Clause 5 as drafted in the Bill.

Clause 6 and Schedule 2

Clause 6 - Amendment of Law Relating to Legal Aid, Civil Legal
Services and Criminal Defence Services

Schedule 2 — Amendments

Clause 6 introduces Schedule 2 which contains a large number of amendments. The
amendments relate to Part 3 of the 1981 Order in relation to representation in criminal
proceedings and to the 2003 Order in relation to civil legal services and criminal defence
services.

Schedule 2 sets out a large number of amendments to the Legal Aid, Advice and Assistance
(Northern Ireland) Order 1981 and other pieces of legislation. The majority of amendments
are purely technical in nature and necessary to reflect the transfer of functions regarding the
administration of legal aid from the LSC to the Department of Justice.

Areas of substantial amendment relate to:

B the assignment of counsel and solicitors, registration of solicitors and counsel eligible to
be assigned and the restriction of disclosure of information for criminal legal aid.

® pending the commencement of criminal defence services under the 2003 Order, advice
and assistance in criminal matters will be provided under civil legal services. For this
purpose, paragraph 6(9) of Schedule 2 inserts a new definition for the term civil legal
services.

® the provision of legal aid funding in ‘exceptional cases’.

® the removal of the requirement to have a statutory funding code, setting out the criteria
according to which any decision is to be taken whether to fund (or continue to fund) civil
legal services for an individual. Instead, decision-making on the funding of civil legal
services in respect of any individual case will be on the basis of a uniform prescribed
merits test as provided for by the amendment under paragraph 6 (15)(c) of Schedule 2.

® the Department must make regulations to provide for Appeal Panels which will hear
appeals against prescribed decisions taken on the provision of civil legal services.

A range of issues were raised by the key stakeholders in both written and oral evidence.

The Bar Council informed the Committee that it had requested a legal opinion to ascertain
the impact of the amendments relating to the legal aid, civil legal services and criminal
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defence services which it indicated it would share with the Committee. At the time of the
completion of the Committee Stage of the Bill a copy of the legal advice had not been
received.

Statutory Exceptional Grant Funding

A number of respondents raised the issue of the importance of independence in decision
making in relation to Statutory Exceptional Grant funding.

The Law Society stated that, in the case of the Statutory Exceptional Grant Funding provision,
the importance of independence in decision-making is paramount. It outlined concerns that

it had raised during the Department’s initial consultation that caution should be taken in
ensuring the effective operational independence of decision making in inquest/legacy cases
and civil actions in terrorist cases and asserted that this is particularly the case in a post-
conflict society in which the application of clear, consistent and impartial legal principles to
some controversial cases is necessary to ensure widespread confidence in the administration
of justice.

KRW LLP noted that under the Schedule of Amendments to existing legislation the Access
to Justice (Northern Ireland) Order 2003 Article 12A is amended to bring into the Bill
matters relating to exceptional funding provisions. KRW LLP pointed out that the state has a
responsibility to ensure that legal aid is available to secure access to justice for those with
insufficient resources in relation to legally complex disputes including matters of human
rights and was concerned that exceptional funding decisions made by the Director of Legal
Aid Casework may not be prompt or fair or may be subject to interference because of policy
guidance, compliance structures or directions as issued by the Department of Justice.

KRW LLP stated that the Committee should reflect on the particular circumstances of
Northern Ireland in relation to litigation issued, pending and proposed, in relation to the
conflict related legacy cases both of the families of the deceased victims of the conflict

and those surviving as the injured of the conflict and the need to ensure compliance with
human rights legislation. It suggested that the legacy of conflict related violence is specific

to Northern Ireland and a mirror Bill to England and Wales should not pass without intense
scrutiny including broader political consideration as to how to litigate the past. It also outlined
the need for effective resourcing to ensure access to justice particularly in conflict related
legacy cases.

In oral evidence KRW LLP highlighted that there were concerns about the current system
and noted that the provisions mirror some provisions in England and Wales where only 5% of
applications were approved.

The Northern Ireland Human Rights Commission (NIHRC) highlighted that it had previously
queried why funding for inquests raising issues with regard to Article 2 of the ECHR are not
within the scope of the mainstream legal aid system. It advised the Committee to seek an
assurance that the requirement on a family member seeking legal assistance in inquest
proceedings to apply for legal aid by way of the exceptionality provisions will not unnecessarily
burden them.

The NIHRC also recommended that the cases to be funded by way of the exceptionality
provision should be categorised and it would be useful for the Committee to have an
indication from the Department of the number of applications that it thinks will be received
each year and the number that will be granted given that the number of applications in
England and Wales, with comparable provisions, has been extremely low and the number of
successful applications even lower.

The Department indicated that the provisions relating to exceptional funding give effect to
the recommendation of the Access to Justice Review that the Department/Minister should
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have no role in decisions on exceptional funding and that the appeals process also applies to
applications for exceptional funding.

The Department also outlined that the Northern Ireland Courts and Tribunals Service is
developing proposals to establish a Legacy Inquest Unit which will be organised along the
lines of the inquest into the London bombings on 7 July 2005, and comprise: Senior Coroners
assigned to Article 2 cases; specialist investigative support (e.g. Coroners’ Investigators,
medical examiners etc.) to support the Coroners’ investigations; dedicated legal support —
including in-house legal and paralegal staff; and dedicated administrative support, including

a secure IT platform for managing sensitive material. Subject to securing the necessary
resources, the Department expects to start putting the arrangements in place later this year.

The Department indicated that the categorisation of funding decisions would be considered
as part of governance arrangements with the new Agency.

Funding of Civil Legal Services by the Department

The Law Society stated that the revised Article 11 of the 2003 Order to provide the
Department with an explicit aim to “obtain the best possible value for money” in funding civil
legal services should be clarified in statute. The Law Society outlined that this phrase is not
defined or qualified in any way, nor its relationship to the other clauses in the 2003 Order set
out in the subsequent sections, leaving its meaning vague and open to interpretation.

The Law Society stated that this Clause has the potential to tip the balance of decision-
making priorities over the long-term towards cost-cutting rather than ensuring access

to justice as the core principle. The Law Society highlighted that there were various
accountability mechanisms built into the framework of legal aid governance which have the
effect of rationing resources to cases of genuine need, such as the means and merits test
and which strike the balance between preserving access to justice for meritorious cases and
applicants in socio-economic need under Article 6 ECHR with the reality of scarce resources.

The Law Society expressed the view that a broad ‘value for money’ clause cannot avoid those
public law requirements and recommended that, if the Department is committed to proceed
with this clause, it should be clarified to include matters to be taken into account.

In response, the Department of Justice indicated that substantively there is no change

being made to the provision in Article 11 of the 2003 Order and the provision reproduces an

already existing provision. In taking decisions in individual cases, the Director will be applying
the relevant legislation relating to the specific scheme and the proposed change is simply to

reflect the change of status from the LSC to an Executive Agency.

Appeal Panels

The Law Society welcomed the fact that the Department had moved away from its original
proposal for a single member appeals process but expressed concern that the Appeal Panels
would not be composed of externally recruited lawyers, which it stated was considered by the
Commission as a vital safeguard in terms of independence. The Law Society indicated that,
given the need for knowledge of the legal issues involved and the failure to require that the
Director has a background in civil justice affairs, the new arrangements may be lacking in the
expertise and distance necessary to create a balanced, arms-length relationship between the
Department and the new Agency.

The Law Society stated that for the appeals mechanism to have confidence it must be seen
to be fair, accessible and rigorous and expressed the view that Schedule 2 should specify
that Appeal Panels would be made up of a majority of legal members with provision for the
third member of a panel to be drawn from other relevant backgrounds. It also recommended
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that the Committee pay close attention to the regulations relating to the appeals mechanism
that would come forward in due course.

The Association of Personal Injury Lawyers, at the oral evidence event, stated that the current
legal aid committees operate extremely well because there are qualified solicitors and
barristers who are trained to know all the issues with the applications and appeals that they
are dealing with.

The Northern Ireland Human Rights Commission questioned whether the appeals process
was sufficiently robust and advised the Committee to seek further information on the
proposed appeals body, including the manner of appointment of members, the terms on
which they would be appointed, terms for any disqualifications and what guarantees of
independence will be provided to exclude any legitimate doubt as to the independence or
impartiality of the appeals body.

The Assembly Examiner of Statutory Rules, when providing advice to the Committee on the
range of delegated powers within the Bill to make subordinate legislation and the choice

of Assembly control provided for each power, indicated that the provision in Schedule 2,
paragraph 6(22)/new Article 20A of the 2003 Order is clearly significant, providing the
framework for the constitution and procedure of Appeal Panels (deciding appeals on individual
applications for civil legal services). He expressed the view that if Article 20A of the 2003
Order was to remain as a regulation-making power, rather than placing some of the most
significant provisions on the face of the Bill, then the regulation-making power is of some
great significance to the Bill and should be subject to the draft affirmative procedure on the
first and subsequent exercise of the powers rather than, as provided in the Bill as drafted, on
the first occasion with subsequent regulations subject to the negative resolution procedure.

The Department outlined that its intention was to seek individuals from a range of
professional backgrounds including legally qualified individuals and practising lawyers
(solicitors and barristers) with experience of the types of issues involved who would be able
to bring this experience to the appeals process. In oral evidence the Department explained
that they were keen to include people who have experience in relevant areas, for example,
social care in relation to family matters.

The Department indicated that the panel would be appointed through a public appointments
process following the principles set out by the Commissioner for Public Appointments
Northern Ireland. The decision to move to a panel of three persons, rather than one, meant
that each appeal could be heard by individuals from a range of backgrounds. An explicit
requirement in the Appeal Regulations would be for the presiding officer to be a lawyer.

The Department outlined that all applicants would retain the right of appeal if their application
for civil legal services was refused and that applicants would be given reasons and would
have the opportunity to address those reasons before and when going to appeal.

In response to the issue raised by the Examiner of Statutory Rules, the Department outlined
that the regulations would be very detailed and include provisions relating to operational
matters and highlighted that, as currently drafted, the new clause gave the Assembly a say

in the initial setting up of the relevant regime but did not require every minor or technical
amendment to that regime to be subject to debate in the Assembly. The Department
indicated that if the Committee was minded to accept the Examiner’s advice it would not wish
to argue against it.

Oral Hearings

The Law Society noted that Schedule 2 provided that oral appeals would be available only
in circumstances to be prescribed in regulations to follow under the proposed new Article
20A(2)(f) of the 2003 Order and expressed the view that provision should be made for
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oral appeals when it is considered that the complexity of the circumstances render this
appropriate. The Law Society suggested that the proposed new Article 20A(2)(f) of the 2003
Order should be redrafted to remove the phrase “except in such cases as may be prescribed”
in favour of a phrase along the lines “except in cases where the complex issues of law or
fact requires an oral appeal”. The Law Society argued this would provide greater flexibility
than a prescriptive list of hurdles. It also suggested that natural justice would indicate that
appellants should always be allowed to appear in person unless they determine that they do
not wish to do so.

In response the Department outlined that robust arrangements would be introduced to
consider applications for civil legal services. This would include a review process and, when
an application for funding is refused, clear reasons will be given. If the decision is appealed
it will be subject to further consideration to see if approval can be granted before going

to an Appeal Panel. The Department therefore anticipated that the quality of applications
for funding would improve and the number of appeals reduce. The provision of reasons for
refusing an application (which an appellant will be required to address in writing as part of
the appeals process) means that, in most situations, it would be appropriate to deal with the
appeal on paper. The Department explained that, under the current arrangements, a large
number of appeals are dealt with on paper. The Appeal Regulations will however include
provision for oral representation in appropriate cases. The criteria for allowing oral hearings
would be set out in the regulations, which would be subject to the Assembly’s control by way
of the draft affirmative procedure.

Assignment of counsel and solicitors; registration of solicitors and
counsel eligible to be assigned; and disclosure of information

The Bar Council highlighted that the Bill replicated 36(1)(4) of the 2003 Order but
unfortunately 36(5) had not been transferred. This required the Department to “consult the
Lord Chief Justice, the Law Society and the General Council of the Bar of Northern Ireland

and undertake such other consultation as appears to him to be appropriate”. The Bar Council
asserted that it is important that the profession and key stakeholders have a role in the
development of any registration scheme and asked the Committee to propose the replication
of 36(5) within the draft Bill.

The Bar Council outlined that the Department had yet to discuss the matter of registration
in detail with the Bar and it would welcome the opportunity to do so. It noted that the
Department was preparing a public consultation on the matter.

The Assembly Examiner of Statutory Rules advised the Committee that the rules in respect
of the assignment of solicitor and counsel where a criminal aid certificate has been granted,
which are provided for in new Articles 36A, 36B and 38A (1) of the Legal Aid Advice and
Assistance (Northern Ireland) Order 1981 as inserted by paragraph 1 (5) and (6) of Schedule
2, were significant powers in themselves and were also intended to replicate provisions in
the 2003 Order. That Order recognises their significance by making them subject to the draft
affirmative procedure on first and subsequent occasions and, in the Examiner’s view, the Bill
should provide for them to be subject to that same control rather than, as provided in the Bill
as currently drafted, on the first occasion with subsequent regulations subject to the negative
resolution procedure.

In response to the issue raised by the Bar Council, the Department outlined that the
amendment referred to, which is contained in paragraph 1(5) of Schedule 2 to the Bill, is

to insert a new Article 36B provision into the 1981 Order. It is to provide for a register of
solicitors and counsel eligible to be assigned under criminal legal aid. The Department
explained that the new provision refers, in Article 36B(1), to rules under the existing general
rulemaking power in Article 36(3) of the 1981 Order. In its current form, Article 36(3) of the
1981 Order prescribes a number of statutory consultees, including the Lord Chief Justice
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and the Attorney General. When bringing forward rules under this rule-making power, in
compliance with its obligation under common law, the Department has always — without fail —
consulted with both the Law Society and the Bar Council. On that basis, it was the view of the
Department that it was not necessary to make the amendment proposed by the Bar Council.

The Department confirmed that it would separately bring forward proposals for a registration
scheme and would be consulting with the Bar Council as a key stakeholder.

With regard to the issue raised by the Examiner of Statutory Rules, the Department
acknowledged that, in relation to their respective ‘matching provisions’ in the 2003

Order, they are subject to the Assembly’s control by way of the draft affirmative procedure
throughout. The Department stated that the draft clauses involved here follow the approach
adopted in respect of the relevant amendments made to its legal aid legislation by the Justice
Act (Northern Ireland) 2011. The Department indicated that if the Committee was minded to
accept the Examiner’s advice it would not wish to argue against it.

Disclosure of information

The Information Commissioner’s Office noted the statutory bar on the disclosure of
information contained within draft Article 38A. The bar would not apply where the consent

of the person who provided the information had been obtained or unless permitted by rules
made under Article 36. The Information Commissioner recommended that, unless otherwise
contained in the legislation, the Bill should be amended to require that the rules made under
Article 36 be published.

The Department explained that, as with all other secondary legislation, the Disclosure

of Information Regulations to be made under Article 32 of the 2003 Order and also any
corresponding Disclosure of Information Rules made under Article 38A of the 1981 Order will
be published and laid before the Assembly.

When the Committee discussed Clause 6 and Schedule 2 one Member expressed some
reservations about the proposed make-up of the Appeal Panels and the intention to include
lay persons as well as legally qualified persons. While content with a panel of three members
and a lawyer chairing the panel, they questioned what lay people could bring to the evaluation
of appeals given the Panel would deal primarily with legal issues that require a thorough
understanding of the law and the facts relating to the law. The Committee noted that the
detail of the appeals mechanism, including the make-up and procedures of the panels, would
be set out in subordinate legislation which would provide an opportunity for in-depth scrutiny.

The Committee agreed with the assessment of the Assembly Examiner of Statutory Rules
that both regulation making powers relating to new articles 36A, 36B and 38A(1) of the
Legal Aid, Advice and Assistance (Northern Ireland) Order 1981 (as inserted by paragraph
1(5) and (6) of Schedule 2 of the Bill) which makes provision for rules in respect of the
assignment of solicitors and counsel where a criminal aid certificate has been granted
and new Article 20A of the 2003 Order (paragraph 6(22) of Schedule 2 of the Bill) which
provides for rules for the constitution and procedure of appeals panels in respect of
individual decisions relating to the granting of civil legal services were significant and
should be subject to the draft affirmative procedure on the first and subsequent exercise
of the powers rather than subject to the draft affirmative procedure on first exercise with
subsequent rules being subject to the negative resolution procedure as currently provided
for in the Bill. The Committee agreed that it would support amendments to make these
changes to Schedule 2.

The Department subsequently wrote to the Committee indicating that, in light of its
decision, the Department would adopt the same approach and instruct Legislative Counsel
to draft the necessary amendments to be brought forward at the appropriate stage. On 17
June 2014 the Department provided the proposed wording of the two amendments for the
Committee’s information.
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143.

Part 2: Coroners’ Courts
Clause 7: Lord Chief Justice to be President of Coroners’ Courts

Clause 8: Presiding Coroner

Clause 7 makes provision for the Lord Chief Justice to be the President of the Coroners’
Courts by amending section 12(1D) of the Justice (Northern Ireland) Act 2002.

Clause 8 requires the Lord Chief Justice to appoint a Presiding Coroner with responsibility for
the Coroners’ Courts and the other coroners and deputy coroners.

These clauses were generally supported by those organisations who commented on them

in written and oral evidence. The Lord Chief Justice noted that the provision to appoint him
President of the Coroners’ Courts was consistent with his judicial leadership role for other
judicial tiers and he therefore welcomed the provision as did both the Bar Council and the

Law Centre (NI).

Both the Northern Ireland Human Rights Commission and the NI Policing Board, noting the
issue of delays in relation to legacy inquests, were interested in whether the appointment

of the Lord Chief Justice as President of the Coroners’ Courts would have any positive
implications for addressing delay in the Coroners’ Courts and what role, if any, he would have
in managing such delays.

The Department of Justice outlined that the new arrangements were intended to assist in the
better administration of the Coroners’ Courts and case management of inquests including
legacy inquests, and would allow the Lord Chief Justice to introduce improved judicial case
management in those courts. The Department also highlighted that the new powers had also
been referred to as part of a package of measures put forward to the Committee of Ministers
in Strasbourg on 16 April 2014 specifically directed at helping to address delay in legacy
inquests.

During the oral briefing by departmental officials on the principles of the Bill, the

Committee noted that the provisions regarding the Coroners’ Courts arose as a result

of a recommendation in the Review of the Criminal Justice System in Northern Ireland in
2000 that the Lord Chief Justice should have a clearly defined position as head of the
judiciary and that each tier of the judiciary should have a representative in order to facilitate
the co-ordination and management of court business and to provide a figurehead. While
those recommendations had been implemented in the Justice (Northern Ireland) Act 2002
arrangements were not included at that time for the Coroners’ Courts. The Committee
questioned the delay in bringing forward legislative changes relating to the Coroners’ Courts
given that the other related changes had been made at a much earlier stage.

The Department explained that, while the reason for not including the Coroners’ Courts in the
relevant provision of the 2002 Justice Act was not entirely clear, the ‘Luce’ Review which was
a fundamental review of death certification and investigation in England, Wales and Northern
Ireland and the Shipman Inquiry were underway at that time and it may have been considered
that the outcome of these Reviews had the potential to raise wider issues and it would have
been more appropriate to deal with all such matters together.

The Department also highlighted that alternative non-statutory arrangements were put in
place in 2006 which were intended to provide senior judicial leadership for the Coroners’
Courts. Under these administrative arrangements a High Court Judge, Mr Justice Weir,
became the Presiding Judge.

The Committee, noting that the provisions were intended to assist in the better
administration of the Coroners’ Courts and case management of inquests, agreed that it
was content to support the inclusion of Clause 7 and Clause 8 as drafted in the Bill.
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Part 3: Supplementary

Clause 9: Application to the Crown

Clause 10: Supplementary, incidental or consequential provision
Clause 11: Repeals

Clause 12: Commencement

Clause 13: Short title

Clauses 9 to 13 are largely technical in nature. There were no comments received in relation
to Clauses 9, 10, 11 or 13.

The Committee agreed that it was content to support the inclusion of Clauses 9, 10, 11
and 13 as drafted in the Bill.

Clause 12 sets out when the provisions of the Bill will come into operation. It is intended that
civil legal services will be implemented on the same date that the Legal Services Commission
is dissolved and the new Agency set up within the Department of Justice. For this reason
various provisions and consequential amendments will be coming into operation on the

day after Royal Assent to enable the Department to bring forward the necessary secondary
legislation to implement civil legal services and have them commence on the dissolution date.

The Assembly Examiner of Statutory Rules, in his advice to the Committee on the delegated
powers in the Bill, indicated that it seemed better that if what was in Clause 12(3) regarding
transitional and transitory provisions was worked into Clause 10 (supplementary, incidental,
or consequential provision) instead. Orders under Clause 10 are subject to negative
resolution unless they amend or repeal a provision of primary legislation, in which case they
are subject to the draft affirmative procedure. His views were based on criticism the Scottish
courts had on occasion levelled at the Scottish Government for framing defective transitional
provisions in commencement orders.

In response the Department highlighted that it had sought advice on this technical issue from
Legislative Counsel who had drafted the Bill. Legislative Counsel had indicated that it was
extremely common for commencement orders to contain transitional or saving provisions and,
in his view, it would be difficult to deal with transitional issues in a separate Statutory Rule
subject to approval as it is often not clear until the commencement order is being drafted
what is needed by way of transitional provisions. He also noted that commencement and
transitional provisions go together and complement each other and it is helpful to the reader
to find them in the same document rather than having to look at the commencement order to
find out what date something came into force and then look at a separate document to see
to what extent the new provision applied to transactions which had begun but not finished on
that date, or whether, and if so how, the provision applied to events which happened before
commencement.

The Committee noted the explanation provided by the Department and agreed that it was
content to support the inclusion of Clause 12 as drafted in the Bill.

Schedule 3: Repeals

Schedule 3 reflects the amendments made under Schedule 2 to the Bill.
Schedule 3 is technical in nature and no comments were received in relation to it.

The Committee agreed that it was content to support the inclusion of Schedule 3 as
drafted in the Bill.
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Consideration of a proposed New Provision for
inclusion in the Bill

Prior to the commencement of the Committee Stage of the Bill, the Attorney General for
Northern Ireland wrote asking the Committee to consider a possible amendment to the Bill.

The Attorney General outlined that, under section 14(1) of the Coroners Act (Northern Ireland)
1959, he has the power to direct an inquest where he considers it ‘advisable’ to do so but
has no powers to obtain papers or information that may be relevant to the exercise of that
power. He indicated that he had experienced some difficulty in recent years in securing
access to documents that he has needed such as serious adverse incident report forms
from Health and Social Care Trusts and the proposed amendment to the 1959 Act would
confer a power on him to obtain papers and provide a clear statutory basis for disclosure.
The Attorney General stated that the principle focus of his concern was deaths that occur in
hospital or where there was otherwise a suggestion that medical error may have occurred and
he provided the draft wording of the proposed new provision.

The Attorney General subsequently wrote to the Committee on 30 April 2014 suggesting a
revised text for the amendment. The main change was to clearly provide a statutory basis
for disclosure to the Attorney General of papers relating to deaths e.g. in a hospital or over a
certain period so that he could consider whether he should exercise his section 14(1) power
to direct an inquest in any particular case as the original text of the amendment could have
been interpreted as only applying to papers relating to a specific death of which the Attorney
General was already aware. The second change was designed to restrict the scope of the
power to information or documents which relate to the health or social care provided to the
deceased.

The Committee took the opportunity when requesting written evidence on the Bill to seek
views on the Attorney General’s proposed amendment. The Committee also discussed the
proposal with the Attorney General at the meeting on 28 May 2014 and sought advice on the
scope of the Bill as currently drafted.

The Law Society agreed in principle that, in order for the Attorney General to take reasonable
decisions under the Wednesbury standard in respect of directing an inquest under Section
14 of the Coroners Act 1959, he must have adequate powers in order to provide him with
sufficient information to take such decisions. Noting that the Bill proposes to install the Lord
Chief Justice as President of the Coroners’ Courts and create a Presiding Coroner, the Law
Society expressed the view that any such amending clause should clarify the procedures
between the Attorney General and the Courts and that there was a need to look at any new
powers in detail to ensure that they are procedurally appropriate and clear. Doing so would
ensure that any clause operates as a safety valve to provide for exceptional circumstances or
circumstances in which it would be in the public interest for the Attorney General to exercise
his powers under the 1959 Act.

The Law Society also believed that any proposed new arrangements should provide for the
Attorney General to make an application to the High Court to exercise such discretion to call
for evidence outlining that there is a similar provision provided for the Attorney General for
England and Wales and that this would bring the jurisdiction of the Attorney General within
the supervision of the Court and guarantee a collaborative, joined-up approach to policy on
inquests.

A similar view was also expressed by the Lord Chief Justice who indicated that it would be
helpful if, as in England and Wales, the Attorney General made an application to direct an

inquest through the High Court which would assist the Coroners in understanding why an

inquest was directed.
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The Association of Personal Injury Lawyers stated that it was important that inquests are
conducted thoroughly and concluded as quickly as possible so that a bereaved family can
rebuild their lives following the loss of a loved one. The Association supported, in principle,
any measures which ensure that those families are able to have all the answers to their
questions as to why their loved ones needlessly died.

Castlereagh Borough Council indicated that the proposed amendment would be welcome

as it would put in place a more structured process for dealing with medical errors which
result in death. The Council’s Registrar was of the view that it adds to the bereaved relative’s
pain when an acknowledgement of medical mistakes is not forthcoming and that greater
transparency in the process is a positive step.

The Law Centre (NI) highlighted that the recent experience of public inquiries has been that it
is not always easy to access all relevant material in a timely and straightforward manner and,
in the interests of openness, administrative and financial efficiency it supported the proposed
amendment. The Law Centre (NI) also stated that the power should not only cover deaths

in hospital but should apply to other deaths that may fall within the ambit of the Attorney
General’s powers to direct an inquest.

The Information Commissioner’s Office highlighted that, although a substantial amount of the
information sought by the Attorney General will relate to the deceased persons and be of no
relevance under the Data Protection Act, other information may be personal data relating to
family and friends of the deceased as well as to medical staff. The Information Commissioner
indicated that, given the public interest involved and the difficulties which the Attorney
General had found in obtaining the papers or other information, it would appear appropriate
to invest an explicit power on him and provide a statutory basis for disclosure. Consideration
should, however, be given to limiting such power solely to cases involving deaths which have
occurred in hospital or where medical error is thought to have led to a death.

The Northern Ireland Human Rights Commission noted that the Attorney General had raised
concerns regarding deaths in which there is a suggestion that a medical error has occurred
and advised that the procedural obligation under Article 2 of the European Convention on
Human Rights extends to deaths in a medical context.

KRW LLP stated that, while the Attorney General’s proposal had a principle focus relating

to deaths that occurred in hospital or where there was a suggestion of medical error, it
considered that it had a broader effect especially in relation to conflict related legacy cases.
KRW LLP supported the proposal on the basis of a clear statutory basis for disclosure

and wished to see the clause drafted to put in place provisions that disclosure of material
directly relating to the deceased is automatically made to the families of the bereaved

being so considered for a new inquest by the Attorney General to comply with the next of kin
participation requirement of the Article 2 procedural investigatory obligation arising following
a breach. This, it suggested, would be in the form of a presumption of disclosure following an
Article 2 assessment of risk by the Attorney General.

The NI Policing Board noted that the Attorney General’s power to direct an inquest was not
limited to deaths involving hospital/medical failings and there is no time limit as regards the
date of death. It wished to see further clarity regarding the proposed amendment and whether
it would empower the Attorney General to obtain any documents connected with any death

in respect of which he was considering directing an inquest or whether his power should be
restricted to certain types of documents, such as medical records, and only in respect of
certain types of cases.

The PSNI also questioned whether the provision could potentially extend the power to police
records in which case it would wish to consider the implications for policing.

The South Eastern Health and Social Care Trust stated that it had no objection to the
amendment suggested by the Attorney General which would provide a clear statutory basis
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for disclosure of papers to assist the Attorney General in relation to direction of an inquest
under Section 14(1) of the Coroners Act (Northern Ireland) 1959. In its view the proposed
amendment would assist the Trust, where required, to be clear about what documentation
could be released to the Attorney General.

Both the Southern Health and Social Care Trust and the Northern Health and Social Care
Trust indicated that, in principle, where the Coroner has decided not to hold an inquest,

it would be necessary for the Attorney General to have access to relevant information to
allow him to reach an informed decision as to whether to direct that an inquest be held.

Both Trusts highlighted that it would be important that the legislation clearly sets out what
information the Attorney General is entitled to access and also expressed concerns about
duplication of process and the consequent impact on resources if the Attorney General were
to exercise the power to request information while the death is still under investigation by the
Coroner and a decision to hold an inquest had not yet been taken.

The Minister for Health, Social Services and Public Safety, in correspondence to the
Committee, highlighted a number of issues regarding the proposed provision.

The Health Minister outlined that, in principle, he had no objection to the Attorney General
having the power to access the information necessary to allow him to discharge his
functions under section 14 of the Coroners Act (Northern Ireland) 1959. He however outlined
that his Department promotes a culture of learning, openness and transparency and he
wanted to ensure that when things go wrong the necessary learning is applied across the
Health and Social Care system. He had concerns that a legislative requirement to produce
documentation may have an adverse impact on staff coming forward to provide relevant
information which could in turn damage the potential to identify and share learning from
serious adverse incidents or deaths in hospital.

The Minister also stated that it would be important to have more policy clarity as to

the precise intent of the provision and how it would be used in practice if the proposed
amendment was to provide a power for the Attorney General to obtain information in relation
to any death occurring within the Health and Social Care system, even where the Attorney
General has no reason to believe an inquest would be advisable.

The Minister indicated that, as the proposed amendment impacts on at least two
Departments, the revised policy position would need to be considered by the Executive

as required under the Ministerial Code. He also noted the concerns of others about the
appropriateness of using the Legal Aid and Coroners’ Courts Bill as a vehicle to make the
proposed amendment and the question that had been raised regarding whether it fell within
the scope of the Bill.

The Attorney General, when he discussed the proposed provision with the Committee on 28
May 2014, indicated that the text of the amendment makes it clear that it is confined to
deaths occurring within a Health and Social Care setting. He did not believe it would create
a burden on the Health Service and stated that the issue that the amendment seeks to
address is reasonably urgent given recent media reports about deaths occurring without
being referred to the Coroner. The Attorney General highlighted that there appears to be a
gap in potential investigation for accountability purposes and the proposed amendment is
designed to close that gap.

The Attorney was of the view that the amendment fell squarely within the Bill as it dealt with
an aspect of coronial procedures.

The Department of Justice, in correspondence to the Committee, outlined that the Attorney
General had raised the question of an amendment with the Department earlier in the year,
when preparation for the Bill’s introduction was at an advanced stage. While the Department
stated that it had no objection to considering his request in principle, it was of the view that
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the amendment would require further consideration, and might be better examined in the
context of a wider review of coronial law.

The Department outlined that it had given a commitment to review the coronial law as part
of the package of measures put forward to the Committee of Ministers in Strasbourg on

16 April 2014 to help address the issue of delay in legacy inquests and is now considering
how the review might be taken forward. One option was to refer the matter to the Law
Commission which would facilitate proper consideration of the problems the Attorney General
has encountered, and the most appropriate solution in the context of coronial law generally.
The Department also raised a question regarding whether the proposed amendment may
be technically outside the scope of the Bill and noted that, as it raised cross-cutting issues
particularly for the Department of Health, Social Services and Public Safety, it is a matter
which should be determined by the Executive. The Department concluded that it was not
convinced that the Bill was the appropriate legislative vehicle for the Attorney General’s
request.

The Department of Justice subsequently wrote outlining the existing statutory framework
regarding the duty to report deaths to the Coroner under Section 7 of the Coroners Act
(Northern Ireland) 1959 and also setting out the powers which exist in Ireland and in England
and Wales in relation to directing an inquest. The Department explained that, under section
24 of the Coroners Act 1962, the position in Ireland is almost identical to the current position
here; the Coroner may direct an inquest where he has reason to believe that a person died in
circumstances which, in his opinion, make the holding of an inquest advisable. The power of
the Attorney General for England and Wales (AGEW) differs slightly, in that, under section 13
of the Coroners Act 1988, the AGEW may apply to the High Court for an order that an inquest
(or another inquest) be held. The Department stated that in neither of those jurisdictions is
there a specific ancillary power for the Attorney General to require information nor is there an
intention to introduce such a power.

The Committee was generally supportive of the principle of the proposed amendment and
the need for the Attorney General to have access to the necessary information to enable
him to properly discharge his functions under Section 14 of the Coroners Act (Northern
Ireland) 1959.

However, the Committee was of the view that the proposed additional provision to the Bill
raised a number of issues that required further scrutiny and consideration. Unfortunately it
was not possible to undertake such scrutiny in the timescale within which the Committee
was required to complete the Committee Stage of the Legal Aid and Coroners’ Courts

Bill. The Committee agreed that if an alternative Bill could be found within which the
amendment could be taken forward and considered properly in the foreseeable future the
Committee would support that approach.
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Clause by Clause Consideration of the Bill

Having considered the written and oral evidence received on the Bill, the Committee
deliberated on the clauses and schedules of the Bill at its meeting on 4 June and undertook
its formal clause-by-clause consideration at its meeting on 11 June 2014 - see Minutes of
Proceedings in Appendix 1 and Minutes of Evidence in Appendix 2.

The Committee supported two amendments to Schedule 2 of the Bill, which will be brought
forward by the Department of Justice, to address issues raised by the Assembly Examiner
of Statutory Rules regarding the Assembly control provided in the Bill in relation to two
regulation making powers.

Some Members expressed reservations about the proposed framework to ensure the
independence of the Director regarding decisions in individual cases, whether policy
constraints could impact negatively on the exercise of that independence because a category
of cases could be excluded from consideration by the Director of Legal Aid Casework, the
proposed make-up of the Appeal Panels and whether proper safeguards are in place and
indicated that they may wish to give further consideration to these issues at a later stage.

Some Members also expressed the view that Clause 2(1) which states “The Department
must designate a civil servant in the Department as the Director of Legal Aid Casework”
could be better drafted, and indicated that they may wish to consider this further at a later
stage.

Information on the Committee’s deliberations on the individual clauses and schedules in the
Bill can be found in the previous section of this report.

Clause 1 - Dissolution of the NI Legal Services Commission
Agreed: the Committee is content with Clause 1 as drafted.

Clause 2 - Designation of Director of Legal Aid Casework
Agreed: the Committee is content with Clause 2 as drafted.

Clause 3 - Exercise of Functions by Director
Agreed: the Committee is content with Clause 3 as drafted.
Some Members expressed some reservations.

Clause 4 - Designation of Functions of Director
Agreed: the Committee is content with Clause 4 as drafted.

Clause 5 - Annual Report of Director
Agreed: the Committee is content with Clause 5 as drafted.

Clause 6 - Amendment of law relating to legal aid, civil legal services and criminal defence
services

Agreed: the Committee is content with Clause 6 as drafted.

Clause 7 - Lord Chief Justice to be President of the Coroners’ Courts
Agreed: the Committee is content with Clause 7 as drafted.

Clause 8 - Presiding Coroner
Agreed: the Committee is content with Clause 8 as drafted.
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Clause 9 - Application to the Crown
Agreed: the Committee is content with Clause 9 as drafted.

Clause 10 - Supplementary, incidental or consequential provision
Agreed: the Committee is content with Clause 10 as drafted.

Clause 11 - Repeals
Agreed: the Committee is content with Clause 11 as drafted.

Clause 12 - Commencement
Agreed: the Committee is content with Clause 12 as drafted.

Clause 13 - Short Title
Agreed: the Committee is content with Clause 13 as drafted.

Schedule 1 - Transfer of assets, liabilities and staff of Commission
Agreed: the Committee is content with Schedule 1 as drafted.

Schedule 2 - Amendments

Agreed: the Committee is content with Schedule 2 subject to two amendments to be brought
forward by the Department of Justice to provide for all rules made under the provisions in
respect of the new Article 36A, 36B and 38A provisions in the 1981 Order, and the Article
20A provision in the 2003 Order in respect of appeal panels, to be subject to the draft
affirmative resolution procedure on the first and subsequent occasions.

Schedule 3 - Repeals
Agreed: the Committee is content with Schedule 3 as drafted.

Long Title
Agreed: the Committee is content with the Long Title of the Bill.
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Thursday 13 March 2014
Room 30, Parliament Buildings

Present: Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Stewart Dickson MLA
Mr Tom Elliott MLA
Mr William Humphrey MLA
Mr Sean Lynch MLA
Mr Alban Maginness MLA
Ms Rosaleen McCorley MLA
Mr Patsy McGlone MLA
Mr Jim Wells MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Mrs Roisin Donnelly (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)

Apologies: Mr Paul Givan MLA (Chairman)

The meeting commenced at 2.05 p.m. in public session.

5. Legal Aid and Coroners’ Courts Bill

2.11 p.m Mr Mark McGuckin, Deputy Director, Public Legal Services Division and Ms Carol
Graham, Bill Manager, Department of Justice joined the meeting.

2.14 p.m. Mr McGlone joined the meeting.
Mr McGuckin outlined the main principles of the Legal Aid and Coroners’ Courts Bill.

A question and answer session followed covering issues including: the delay in bringing
forward the provisions relating to the Coroners’ Courts given the changes arose from the
Review of the Criminal Justice System in 2000; whether the new structure will improve
accountability and forecasting of legal aid spend; budgetary control and oversight
arrangements; the transfer of staff from the Legal Services Commission to the Department
of Justice; implications for staff pension entitlements; job opportunities for those outside
the civil service; anticipated levels of efficiencies and cost saving opportunities; whether

an application for legal aid can be made on-line; staff turnover within the Legal Services
Commission; whether there will be a new management structure; the proposed new legal aid
appeals process; the proposed composition of the appeals panel; whether appeals can be
made in person or are always in writing; the main concerns expressed during the consultation
process; the legislative timescale for the progress of the Bill; whether there is a financial
benefit in bringing the Bill through by October 2014; the outcome of the consultation on a
Review of the Statutory Exceptional Grant Funding Scheme and the reason for the delay in
publishing the results of this consultation; and whether the provisions in the Bill will address
the more root and branch difficulties that have been identified in a number of reviews and
reports in relation to the provision and cost of legal aid.

The officials agreed to provide the Committee with additional information regarding the
provisions relating to the Coroners’ Courts.

The briefing was recorded by Hansard.

The Chairman thanked the officials and they left the meeting.
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Agreed: The Committee agreed that it was content to support the principles of the Bill
and the Chairman would indicate this at Second Stage.

Proposals for Handling the Committee Stage of the Legal Aid and Coroners’ Courts Bill

The Committee considered proposals to facilitate early completion of the Committee Stage of
the Legal Aid and Coroners’ Courts Bill.

The Committee also considered correspondence from the Attorney General for Northern
Ireland requesting that the Committee considers a potential amendment to the Bill relating to
his powers under the Coroners Act (Northern Ireland) 1959.

Agreed: The Committee agreed in principle to undertake a 10-week Committee Stage and
noted the provisional timetable.

Agreed: The Committee agreed a media sign-posting notice, a list of key stakeholders,
and a letter, which included a request for views on the Attorney General’s
proposal, to issue seeking written evidence following the introduction of the Bill.

Agreed: The Committee agreed to hold an evidence event on the Bill.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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10.

Thursday 10 April 2014
Room 30, Parliament Buildings

Present:

In Attendance:

Apologies:

Mr Paul Givan MLA (Chairman)

Mr Raymond McCartney MLA (Deputy Chairman)
Mr Stewart Dickson MLA

Mr Tom Elliott MLA

Mr William Humphrey MLA

Mr Sean Lynch MLA

Ms Rosaleen McCorley MLA

Mr Alban Maginness MLA

Mr Jim Wells MLA

Mrs Christine Darrah (Assembly Clerk)

Ms Marie Austin (Assistant Assembly Clerk)
Mrs Roisin Donnelly (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)

Mr Sydney Anderson MLA
Mr Patsy McGlone MLA

The meeting commenced at 2.10 p.m. in public session.

Update on the Committee Stage of the Legal Aid and Coroners’ Courts Bill

The Committee noted that the Committee Stage of the Legal Aid and Coroners’ Courts
Bill had commenced on 9 April 2014, written evidence was being sought from the key
stakeholders and an oral evidence event would be scheduled for 14 May 2014. The
Committee also noted a copy of the Delegated Powers Memorandum provided by the
Department of Justice.

Agreed: The Committee agreed to forward a copy of the Delegated Powers Memorandum
to the Examiner of Statutory Rules for his views/comments.

Mr Paul Givan MLA

Chairman, Committee for Justice

[EXTRACT]
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Wednesday 30 April 2014
Room 21, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Tom Elliott MLA
Mr William Humphrey MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA
Mr Alban Maginness MLA
Mr Jim Wells MLA

In Attendance: Mr Peter Hall (Assembly Clerk)
Mrs Roisin Donnelly (Assistant Assembly Clerk)
Mrs Sinead Kelly (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)

Apologies: Mr Stewart Dickson MLA
Mr Patsy McGlone MLA

The meeting commenced at 2.05 p.m. in closed session.

Legal Aid and Coroners’ Courts Bill — Timetable for Committee Stage of the Bill

The Committee considered proposals for handling the Committee Stage of the Legal Aid and
Coroners’ Courts Bill and noted a summary of the submissions received and the key issues
raised by respondents on the Bill.

Agreed: The Committee agreed the organisations to be invited to the oral evidence event
which will take place on Wednesday 14 May 2014 in the Long Gallery, Parliament
Buildings.

Agreed: The Committee agreed to invite the Department of Justice to give oral evidence

on the Bill at the meeting on 28 May 2014.

Agreed: The Committee agreed to publish the written evidence in relation to the Bill on
the Committee webpage.

Agreed: The Committee agreed to forward correspondence from the Attorney General
for Northern Ireland regarding his proposed amendment to the Bill to the
respondents who have commented on this proposal.

The Committee considered a motion to extend the Committee Stage of the Legal Aid and
Coroners’ Courts Bill.

Question put and agreed:

That, in accordance with Standing Order 33(4), the period referred to in Standing Order
33(2) be extended to 20 June 2014, in relation to the Committee Stage of the Legal Aid and
Coroners’ Courts Bill (NIA 33/11-15).

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 7 May 2014
Room 21, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Stewart Dickson MLA
Mr William Humphrey MLA
Ms Rosaleen McCorley MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Mrs Marie Austin (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)

Apologies: Mr Tom Elliott MLA
Mr Sean Lynch MLA
Mr Patsy McGlone MLA
Mr Alban Maginness MLA
Mr Jim Wells MLA

The meeting commenced at 2.05 p.m. in public session.

9. Matters Arising
ii. The Committee noted an updated timeline for the Committee Stage of the Legal Aid
and Coroners’ Courts Bill and further information provided by the Department of
Justice regarding the delay in bringing forward the provisions to make the Lord Chief
Justice the President of the Coroners’ Courts and Keeling Schedules for the Bill which
show the Legal Aid legislation as it would appear following enactment of the Bill.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 14 May 2014
Long Gallery, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Stewart Dickson MLA
Mr Tom Elliott MLA
Mr William Humphrey MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA
Mr Alban Maginness MLA
Mr Jim Wells MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Ms Marie Austin (Assistant Assembly Clerk)
Mrs Roisin Donnelly (Assistant Assembly Clerk)
Mrs Sinead Kelly (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)

Apologies: Mr Patsy McGlone MLA

The meeting commenced at 2.03 p.m. in public session.

Apologies
Apologies are detailed above.

Legal Aid and Coroners’ Courts Bill — Oral Evidence Event

The Chairman welcomed the witnesses to the meeting and outlined the structure of the
evidence session.

2.05 p.m. Stewart Dickson and William Humphrey joined the meeting.

The Chairman invited the witnesses to outline issues in relation to the clauses in the Legal
Aid and Coroners’ Courts Bill and Members asked questions.

Clause 1: Dissolution of Northern Ireland Legal Services Commission

Ronnie Spence and Paul Andrews, NI Legal Services Commission and Niall Murphy, KRW Law
LLP raised a number of issues regarding Clause 1 of the Bill.

2.26 p.m. Tom Elliott joined the meeting.

Clause 2: Designation of Director of Legal Aid Casework

Martin Hanna, Association of Personal Injury Lawyers, Arleen Elliott, Law Society NI, Ronnie
Spence, NI Legal Services Commission and David Mulholland, Bar Council of Northern Ireland
raised a number of issues regarding Clause 2 of the Bill.

Clause 3: Exercise of functions by Director

Les Allamby, Law Centre NI, Arleen Elliott, Law Society NI, Colin Caughey, NI Human Rights
Commission and Ronnie Spence, NI Legal Services Commission raised a number of issues
regarding Clause 3 of the Bill.
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Clause 4: Delegation of functions of Director

Colin Caughey, NI Human Rights Commission, and Martin Hanna, Association of Personal
Injury Lawyers raised a number of issues regarding Clause 4 of the Bill.

Clause 5: Annual Report of Director

Paul Andrews, NI Legal Services Commission and Les Allamby, Law Centre NI raised a number
of issues regarding Clause 5 of the Bill.

2.56 p.m. Jim Wells joined the meeting.

Clause 6: Amendment of law relating to legal aid, civil legal aid services and criminal
defence services and Schedule 2: Amendments

Jerry Hyland, KRW Law LLR Paul Andrews, NI Legal Services Commission, Arleen Elliott, Law
Society NI, Martin Hanna, Association of Personal Injury Lawyers, Colin Caughey, NI Human
Rights Commission, and David Mulholland, Bar Council of Northern Ireland raised a number of
issues regarding Clause 6 and Schedule 2 of the Bill.

Clause 8: Presiding Coroner
Colin Caughey, NI Human Rights Commission raised an issue regarding Clause 8 of the Bill.

Clause 12: Commencement

Paul Andrews, NI Legal Services Commission commented on the arrangements required to
implement Clause 12 of the Bill.

Schedule 1: Transfer of assets, liabilities and staff of Commission

Paul Andrews and Ronnie Spence, NI Legal Services Commission and Arleen Elliott, Law
Society NI raised a number of issues regarding Schedule 1 of the Bill.

Proposed Amendment to the Bill by the Attorney General for Northern Ireland

Les Allamby, Law Centre NI, Colin Caughey, NI Human Rights Commission and Niall Murphy,
KRW Law LLP commented on the Attorney General for Norther Ireland’s proposed amendment
to the Bill.

The Chairman thanked the witnesses for their evidence.
The evidence event was recorded by Hansard.
3.15 p.m The meeting was suspended.

3.24 p.m The meeting resumed.

5. Legal Aid and Coroners’ Court Bill — Advice by the Examiner of Statutory Rules on the
Delegated Powers Contained in the Bill

The Committee considered advice provided by the Assembly Examiner of Statutory Rules on
the delegated powers in the Legal Aid and Coroners’ Court Bill which highlighted a number of
issues regarding the powers and proposed Assembly controls.

Agreed: The Committee agreed to refer the issues raised by the Examiner of Statutory
Rules to the Department of Justice for a response.

The Chairman advised the Committee that the Attorney General for Northern Ireland had
offered to attend a meeting to discuss his proposed amendment to the Legal Aid and
Coroners’ Court Bill with the Committee.
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Agreed: The Committee agreed that arrangements should be made for the Attorney
General to attend to discuss his proposed amendment.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 28 May 2014
Room 21, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Tom Elliott MLA
Mr William Humphrey MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Ms Marie Austin (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)

Apologies: Mr Stewart Dickson MLA
Mr Alban Maginness MLA
Mr Jim Wells MLA

2.06 p.m The meeting commenced in public session.

4. Legal Aid and Coroners’ Courts Bill — Oral Evidence from the Department of Justice

Mark McGuckin, Deputy Director, Public Legal Services Division, Siobhan Broderick, Deputy
Director, Civil Justice Policy and Legislation Division, Carol Graham, Bill Manager and Padraig
Cullen, Principle Legal Officer, Public Legal Services Division, Department of Justice joined the
meeting at 2.09 p.m.

Mr McGuckin outlined each of the clauses and schedules of the Legal Aid and Coroners’
Courts Bill and the Department’s position in relation to the issues raised in the written and
oral evidence received by the Committee.

A question and answer session followed covering issues including: the recruitment

process for the Director of Legal Aid Casework and who would be eligible to apply; the
independence of the Director of Legal Aid Casework; the Law Centre’s proposed amendments
to Clause 3 and whether they would strengthen the Bill and mitigate concerns in relation

to independence; the impact of the Law Centre’s proposed amendments to Clause 3; the
status of the Department’s directions and guidance and whether they could compromise
independence or override the legislation; the Director’s authority to delegate functions and to
whom functions can be delegated; the Assembly controls in relation to Rules made under the
legislation; the appeals mechanism; whether the appeal panel’s decisions are final; and the
composition of the appeals panel.

The briefing was recorded by Hansard.
The Chairman thanked the officials and they left the meeting.

Agreed: The Committee agreed that the Assembly Examiner of Statutory Rules should
attend a meeting to discuss his advice on the delegated powers in the Legal Aid
and Coroners’ Courts Bill and the Department of Justice’s response.

5. Legal Aid and Coroners’ Courts Bill - Oral Evidence from the Attorney General for Northern
Ireland

3.04 p.m The Attorney General for Northern Ireland, Mr John Larkin Q.C. joined the meeting.
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The Attorney General outlined his proposed amendment to the Legal Aid and Coroners’
Courts Bill which would provide him with the power to obtain information or documents from
Health and Social Care Trusts for the purposes of considering whether or not to direct an
inquest under Section 14(1) of the Coroners’ Act (Northern Ireland) 1959.

A question and answer session followed covering issues including: the confines of the
Attorney General’s proposed amendment; the rationale for including the provision in the Legal
Aid and Coroners’ Courts Bill; whether there are other legislative vehicles that could be used
to carry this provision; how the Attorney General would identify when it was applicable to use
the power; whether use of the power would be confined to Health and Social Care Trusts; and
whether counsellors could be held accountable for deaths by suicide.

The briefing was recorded by Hansard.
The Chairman thanked the Attorney General and he left the meeting.

Agreed: The Committee agreed to request advise from the Assembly Bill Clerk regarding
the scope of the Legal Aid and Coroners’ Courts Bill.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 4 June 2014
Room 21, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Stewart Dickson MLA
Mr Tom Elliott MLA
Mr William Humphrey MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA
Mr Alban Maginness MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Mrs Roisin Donnelly (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)
Miss Marianne Doherty (Clerical Officer)
Miss Aoibhinn Treanor (Assembly Bill Clerk)
Ms Eilis Haughey (Assembly Bill Clerk)

Apologies: None

4.31 p.m The meeting moved into closed session.

5. Legal Aid and Coroners’ Courts Bill - Advice from the Bill Clerk

The Assembly Bill Clerk joined the meeting at 4.31 p.m. and provided preliminary advice
to the Committee on the scope of the Legal Aid and Coroners’ Courts Bill and answered
Members’ questions.

The Chairman thanked the Assembly Bill Clerk for the briefing.
4.43 p.m. Mr Sydney Anderson left the meeting.

4.51 p.m The meeting was suspended.

5.01 p.m The meeting resumed in public session.

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Stewart Dickson MLA
Mr Tom Elliott MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA
Mr Alban Maginness MLA

6. Legal Aid and Coroners’ Courts Bill — Clause by Clause Consideration

The Committee noted correspondence from the Department of Justice on the Attorney
General for Northern Ireland’s proposed amendment to the Bill and on Clause 3 of the Bill.

The Committee considered the clauses and schedules of the Legal Aid and Coroners’ Courts
Bill. The Committee also discussed the issues raised by the Examiner of Statutory Rules in
relation to several of the delegated powers and Assembly controls contained in the Bill and
the Attorney General’s proposed amendments to the Bill.
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Agreed:

The Committee agreed that regulation making powers within Schedule 2 of the
Bill in respect of the assignment of solicitor and counsel where a criminal and
certificate has been granted and for the constitution and procedure of appeals
panels in respect of individual decisions relating to the granting of civil legal
aid services should be subject to draft affirmative procedure on the first and
subsequent exercise of the power and the Bill should be amended accordingly.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 11 June 2014
Room 21, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Tom Elliott MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA
Mr Patsy McGlone MLA
Mr Alban Maginness MLA
Mr Jim Wells MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Ms Marie Austin (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)

Apologies: Mr Stewart Dickson MLA
Mr William Humphrey MLA

2.45 p.m The meeting commenced in public session.

6. Legal Aid and Coroners’ Courts Bill - Formal Clause by Clause Consideration

The Committee commenced its formal clause-by-clause consideration of the Legal Aid and
Coroners’ Courts Bill.

Clause 1 - Dissolution of the NI Legal Services Commission
The Committee considered Clause 1 as drafted.

Question: “That the Committee is content with Clause 1 put and agreed to”.

Clause 2 - Designation of Director of Legal Aid Casework

The Committee considered Clause 2 as drafted and noted that some Members had
expressed the view that Clause 2(1) which states “The Department must designate a civil
servant in the Department as the Director of Legal Aid Casework” could be better drafted,
and had indicated that they may wish to consider this further at a later stage.

Question: “That the Committee is content with Clause 2 put and agreed to”.

Clause 3 — Exercise of Functions by Director

The Committee considered Clause 3 as drafted and noted that some Members expressed
some reservations about the framework in place to ensure the independence of the Director
regarding decisions in individual cases, whether policy constraints could impact negatively
on the exercise of that independence because a category of cases could be excluded from
consideration by the Director and whether proper safeguards are in place.

Other Members were satisfied that any direction issued by the Department could not override
the provisions of the relevant primary or secondary legislation and noted that the requirement
to follow directions and guidance issued by the Minister already exists.

Question: “That the Committee is content with Clause 3 put and agreed to”.
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Clause 4 - Designation of Functions of Director

The Committee considered Clause 4 as drafted and noted that the Appeals Panel is covered
under Schedule 2.

Question: “That the Committee is content with Clause 4 put and agreed to”.
Clause 5 — Annual Report of Director
The Committee considered Clause 5 as drafted.

Question: “That the Committee is content with Clause 5 put and agreed to”.

Clause 6 — Amendment of law relating to legal aid, civil legal services and criminal defence
services

The Committee considered Clause 6 as drafted.

Question: “That the Committee is content with Clause 6 put and agreed to”.
Clause 7 - Lord Chief Justice to be President of the Coroners’ Courts

The Committee considered Clause 7 as drafted.

Question: “That the Committee is content with Clause 7 put and agreed to”.
Clause 8 — Presiding Coroner

The Committee considered Clause 8 as drafted.

Question: “That the Committee is content with Clause 8 put and agreed to”.
Clause 9 - Application to the Crown

The Committee considered Clause 9 as drafted.

Question: “That the Committee is content with Clause 9 put and agreed to”.
Clause 10 - Supplementary, incidental or consequential provision

The Committee considered Clause 10 as drafted.

Question: “That the Committee is content with Clause 10 put and agreed to”.
Clause 11 - Repeals

The Committee considered Clause 11 as drafted.

Question: “That the Committee is content with Clause 11 put and agreed to”.
Clause 12 - Commencement

The Committee considered Clause 12 as drafted.

Question: “That the Committee is content with Clause 12 put and agreed to”.
Clause 13 — Short Title

The Committee considered Clause 13 as drafted.

Question: “That the Committee is content with Clause 13 put and agreed to”.

Schedule 1 - Transfer of assets, liabilities and staff of Commission
The Committee considered Schedule 1 as drafted.
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Question: “That the Committee is content with Schedule 1 put and agreed to”.

Schedule 2 - Amendments

The Committee considered Schedule 2 as drafted and noted that a Member had expressed
some reservations about the proposed make-up of the Appeals Panel and the intention to
include lay persons as well as legally qualified persons. The Committee also noted that the
detail of the appeals mechanism including the make-up and the procedures of the panels
would be set out in subordinate legislation which would be forwarded for scrutiny by the
Committee and the Assembly.

The Committee considered correspondence from the Department of Justice indicating its
intention to bring forward two amendments to address the concerns which were raised by
the Assembly Examiner of Statutory Rules, and which the Committee had agreed to support
at the meeting on 4 June, which would provide for all rules made under the provisions in
Schedule 2 in respect of the new Article 36A, 36B and 38A provisions in the 1981 Order, and
the Article 20A provision in the 2003 Order in respect of appeal panels, to be made under
the draft affirmative resolution procedure on the first and subsequent occasions.

Agreed: The Committee was content with the proposed amendments to be brought
forward by the Department of Justice to ensure that all rules made under the
provisions in respect of the new Article 36A, 36B and 38A provisions in the
1981 Order and Article 20A provision in the 2003 Order in respect of appeal
panels should be subject to the draft affirmative resolution procedure on the
first and subsequent occasions.

Question:  “That the Committee is content with Schedule 2 subject to the Department of
Justice’s proposed amendments put and agreed to”.

Schedule 3 - Repeals

The Committee considered Schedule 3 as drafted.

Question: “That the Committee is content with Schedule 3 put and agreed to”.
Long Title

The Committee considered the Long Title of the Bill as drafted.

Question: “That the Committee is content with the Long Title put and agreed to”.

The Chairman advised the Committee that the draft Report on the Legal Aid and Coroners’
Courts Bill would be prepared for consideration at the meeting on 18 June 2014.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Wednesday 18 June 2014
Room 21, Parliament Buildings

Present: Mr Paul Givan MLA (Chairman)
Mr Raymond McCartney MLA (Deputy Chairman)
Mr Sydney Anderson MLA
Mr Stewart Dickson MLA
Mr Tom Elliott MLA
Mr William Humphrey MLA
Mr Sean Lynch MLA
Ms Rosaleen McCorley MLA
Mr Patsy McGlone MLA
Mr Alban Maginness MLA
Mr Jim Wells MLA

In Attendance: Mrs Christine Darrah (Assembly Clerk)
Mrs Roisin Donnelly (Assistant Assembly Clerk)
Miss Leanne Johnston (Clerical Supervisor)

Apologies: None

2.05 p.m The meeting commenced in public session.
4.16 p.m. Mr William Humphrey left the meeting.
4.22 p.m. Mr Sydney Anderson left the meeting.
4.48 p.m. Mr Patsy McGlone left the meeting.

4.48 p.m. Mr Sean Lynch left the meeting.

Committee Stage: Legal Aid and Coroners’ Courts Bill - Consideration and agreement of
the draft Report

The Committee considered the draft report on the Legal Aid and Coroners’ Courts Bill.

Agreed: The Committee agreed to include the following additional line at the end of
paragraph 134: “On 17 June the Department provided the proposed wording of
the two amendments for the Committee’s information.”

Agreed: The Committee agreed to include the letter dated 17 June 2014 from the
Department of Justice in Appendix 3 of the Report.

Title Page, Committee Membership and Powers, Table of Contents and List of Abbreviations

The Committee considered the Title Page, Committee Membership and Powers, Table of
Contents and List of Abbreviations.

“Question:  That the Committee is content with the Title Page, Committee Membership and
Powers, Table of Contents and List of Abbreviations as drafted put and agreed to”.

Introduction
The Committee considered the Introduction section of the report.

“Question:  That the Committee is content with the Introduction, paragraphs 1 to 12, as
drafted put and agreed to”.
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Consideration of the Provisions of the Bill

The Committee considered the Consideration of the Provisions of the Bill section of the
report.

“Question: That the Committee is content with the Consideration of the Provisions of the
Bill section of the report, paragraphs 13 to 133, as drafted put and agreed to”.

“Question:  That the Committee is content with paragraph 134 as amended put and agreed
to.

“Question:  That the Committee is content with paragraphs 135 to 152 as drafted put and
agreed to.

Consideration of a New Proposed Provision for Inclusion in the Bill

The Committee considered the Consideration of a New Proposed Provision for Inclusion in the
Bill section of the report.

“Question:  That the Committee is content with the Consideration of a New Provision for
Inclusion in the Bill section of the report, paragraphs 153 to 180, as drafted put
and agreed to”.

Clause by Clause consideration of the Bill

The Committee considered the Clause by Clause consideration of the Bill section of the
report.

“Question:  That the Committee is content with the Clause by Clause consideration of the
Bill section of the report, paragraphs 181 to 203, as drafted put and agreed to”.

Appendices
The Committee considered the Appendices section of the report.

“Question:  That the Committee is content with the contents of Appendices 1 and 2 to be
included in the report put and agreed to”.

“Question:  That the Committee is content with the contents of Appendix 3 as amended to
be included in the report put and agreed to”.

“Question:  That the Committee is content with the contents of Appendices 4 and 5 to be
included in the report put and agreed to”.

Executive Summary
The Committee considered the draft Executive Summary of the report.

“Question: That the Committee is content with the Executive Summary as drafted put and
agreed to”.

Agreed: The Committee agreed that it was content for the Chairman to approve the
extract of the Minutes of Proceedings of today’s meeting for inclusion in
Appendix 1 of the report.

Agreed The Committee agreed to order the Report on the Legal Aid and Coroners’
Courts Bill (NIA 174/11-15) to be printed.

Agreed: The Committee agreed that an electronic copy of the Bill report should be sent
to all organisations and individuals who provided evidence to the Committee on
the Bill.

4.52 p.m. Mr Jim Wells left the meeting.
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The Chairman thanked the Committee Members for their cooperation in completing the
Committee Stage of the Bill in 10 weeks and the Committee team, Hansard and all other
Assembly staff who had assisted the Committee during its scrutiny of the Bill.

Mr Paul Givan MLA
Chairman, Committee for Justice

[EXTRACT]
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Minutes of Evidence — 13 March 2014

13 March 2014

Members present for all or part of the
proceedings:

Mr Raymond McCartney (Deputy Chairperson)

Mr Sydney Anderson
Mr Stewart Dickson

Mr Tom Elliott

Mr William Humphrey
Mr Seén Lynch

Mr Alban Maginness
Ms Rosaleen McCorley
Mr Patsy McGlone

Mr Jim Wells

Witnesses:

Ms Carol Graham
Mr Mark McGuckin

Department of Justice

The Deputy Chairperson: | welcome Mr
Mark McGuckin, deputy director of the
Department of Justice’s public legal
services division, and Ms Carol Graham,
the Department’s Bill manager. This
session will be recorded by Hansard
and published on the Committee’s web
page. Mark has been here on a number
of occasions, so he knows the format.
Please make your opening remarks,
after which members will ask questions.

Mr Mark McGuckin (Department of
Justice): Thank you very much for your
introduction and for the opportunity

to present to the Committee today. |

will keep my comments fairly brief, as
the detail is in the Bill itself and its
explanatory and financial memorandum.

The Committee may be aware that the
Justice Minister sought the Executive’s
agreement for the introduction of the
Legal Aid and Coroners’ Courts Bill.
Unfortunately, the paper has not made it
onto the Executive’s agenda yet. Earlier
this week, the Minister wrote seeking to
proceed on the urgent procedure but we
have not yet had a response to that and
we await the outcome. In the meantime,
this briefing is being presented on

that basis.

The main purpose of the Bill is to
dissolve the Northern Ireland Legal
Services Commission and transfer its
functions and staff to an executive
agency which is to be established
within the Department of Justice. The
Bill will also set in statute a number of
safeguards to protect the independence
of the individual decisions on the grant
of civil legal aid.

There are several key safeguards in
the Bill. The first is the designation of
a civil servant as the director of legal
aid casework who will be responsible
for individual decisions in the award of
public funding in civil cases. In taking
these decisions, the director will act
independently of the Department and
the Minister. The Department and
the Minister may issue guidance and
directions on how the director carries
out his functions and any guidance
and directions must be published.
However, the Bill expressly provides
that the Department and the Minister
are prohibited from issuing guidance
or direction in respect of individual
decisions. The Bill imposes a duty

on the Department to ensure that
the director acts independently of
the Department when applying any
general guidance or direction to an
individual case.

Secondly, the Bill contains a
regulation-making power to enable

the appointment of a robust and
independent appeals panel to hear
appeals against decisions taken by the
director. This will help to ensure that
there is an opportunity to challenge the
decisions of the director to refuse to
award funding or, indeed, further funding
in an individual case. The regulations
must require an appeals panel to
provide written reasons for its decision
on appeal. We will be supporting this
with robust administrative procedures
to ensure that a reasoned explanation
is given for the refusal to award funding
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10.

in the first place. The Bill also makes
provision for the transfer of staff from
the commission to the employment of
the Northern Ireland Civil Service.

The main statutory provisions governing
legal aid are the Legal Aid, Advice

and Assistance (Northern Ireland)
Order 1981 and the Access to Justice
(Northern Ireland) Order 2003. The
2003 Order will, ultimately, replace

the 1981 Order but, in large part,

it remains uncommenced. This has
been a complicating factor in bringing
forward the Bill, as it is necessary to
make amendments to both orders to
reflect the transfer of responsibilities
away from the commission to either

the Department or the director of legal
aid casework. Those are reflected in
some of the lengthy schedules in the
Bill. Therefore, the Bill makes changes
to both orders to reflect the transfer of
responsibilities and to support the wider
legal aid reform programme.

At this point, | would like to make it
very clear that the amendments to the
existing legislation do not have any
impact whatsoever on the parameters
of those who are eligible for legal aid.
In order to support the legal aid reform
programme, the provisions in articles
10 to 14 and 17 to 20 of the 2003
Order regarding civil legal services will
be commenced on the same date that
the commission is dissolved and the
agency created.

Articles 15 and 16 relate to the funding
code, and we do not propose to proceed
with the funding code, which was
originally intended to set out the criteria
for determining whether civil legal aid
services should be provided in a specific
case and what service was appropriate.
Following extensive work and research,
and taking on board experience
elsewhere, we have concluded that the
funding code is an overcomplicated
approach that would not best serve the
needs of individual legal aid clients.
Consequently, the existing arrangements
for the merit test remain.

The benefit of commencing civil legal
services under the 2003 Order is

11.

12.

that that legislation provides greater
flexibility regarding the people eligible
to receive public funding in civil cases
and how that funding is delivered

than is currently provided in the 1981
Order. For example, it provides for
regulations that may prescribe that
certain proceedings may be funded
without reference to an individual’s
financial resources or regulations could
delegate decision-making on financial
eligibility to a solicitor or other provider.
It helps to regularise issues such as
funding for non-court-based solutions,
such as mediation or telephone advice,
or to enable better use of the private
or voluntary sector to provide services,
for example, through the Law Centre

or the Housing Rights Service, which
are currently enabled only by way of
authorisations.

All of those provisions already exist
in the 2003 Order but have not yet
been commenced. In order for civil
legal services to be implemented, a
suite of subordinate legislation will be
required. That subordinate legislation
will be subject to further scrutiny by
the Assembly, including the Justice
Committee. Some of the legislation
will involve the Assembly’s affirmative
resolution procedure.

Pending commencement of the
provisions in articles 21 to 31 of the
2003 Order regarding criminal defence
services, representation in criminal
cases will continue to be provided under
Part 1ll of the 1981 Order. Accordingly,
as an interim measure, the Bill will also
amend Part Il of the 1981 Order to
replicate some of the provisions in the
2003 Order regarding the assignment of
solicitors and counsel, to provide for a
registration scheme and place restriction
on the disclosure of information in
relation to legal aid applications.

The Bill will also make the Lord Chief
Justice president of the Coroners’
Courts and require him to appoint a
presiding coroner, thus formalising his
responsibilities in relation to coroners
and the Coroners’ Courts in line with
the existing arrangements for the other
judiciary and courts in Northern Ireland.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Further detail on the content of the

Bill is set out in the paper and the
explanatory and financial memorandum.
| am happy to address any questions
that the Committee might have with
regard to the content of the Bill.

The Deputy Chairperson: Thank you very
much for that, Mark. With regard to the
urgent procedure, when do you expect
that to be finalised so that it can be
advanced?

Mr McGuckin: That is out of our hands.
The Minister has written to the First
Minister and the deputy First Minister,
whom you know are out of the country
at the moment, and | am not sure what
the arrangements are to process it while
that is happening.

Mr McCartney: It is a narrow enough
one, and it would need to be as speedy
as possible.

Mr McGuckin: It is, and they have been
apprised of that.

Mr McCartney: This was one of the
recommendations of the review in 2000.

Mr McGuckin: Yes, the Coroners’ Courts
was.

Mr McCartney: We are only doing it
now. Is there any explanation for that?

Mr McGuckin: | think the explanation is
that there was an oversight at the time.
Since it was identified, this is effectively
the first opportunity to remedy that.

Mr Wells: | am hoping that this change,
which | am sure we will be supporting, is
in response to the clear inadequacies in
the present structures and the fact that
year after year in monitoring rounds we
have to find money because the Legal
Services Commission has gone over
budget. How will these new structures
make the disbursement of legal aid
more accountable to the Assembly and
the Department of Justice?

Mr McGuckin: It is currently accountable
and | am not sure that these arrangements
will make it any more accountable. We
hope to improve the governance of the
arrangements and the process of

24,

25.

26.

27.

28.

implementing the reform programme
that we are undertaking. That would
bring it in closer to the Department and
make the decision-making processes
that much easier in terms of driving
forward the reforms. It will cut out some
of the governance streams and make
that a much simpler process.

Mr Wells: Will it enable the Department
to keep a much tighter watch on budget
overruns and make certain that we do
not have these annual further requests
for more money from scarce budget
allocations basically to put into the
pockets of solicitors and barristers, as
we have had this year?

Mr McGuckin: There are two aspects

to that. The first is to bring the spend
down within the level of the budget.
Some of the other reforms that we have
presented to the Committee and have
progressed are intended to do that. The
second element is forecasting to ensure
that we have the right forecast to start
with and are not hit in the middle of year
with unexpected consequences. That is
a major project that was initially taken
forward by the Commission but was
brought into the Department towards the
end of last year.

We have gone a long way in developing
the methodology for that new
forecasting mechanism and, crucially,
making the necessary connections and
relationships with other parts of the
criminal justice system and more widely
so that we are alert at a much earlier
stage to any changes that could impact
on that forecast.

Mr Wells: Will this be simply a transfer
of staff from the existing body into

the new model or will a new team be
recruited?

Mr McGuckin: This will be a transfer
across of existing staff. The Bill makes
provision for them to come across
under TUPE, so they will transfer across
into the new organisation. There will
then be an opportunity to look at the
management structure and how that
operates as an agency within the
Department.
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31.
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33.

Mr Wells: Will that aspect of the staff be
a new team or simply a transfer across
of the senior management?

Mr McGuckin: It is too early to say
precisely what will happen, and there
have been a number of changes within
the top team in the organisation already.
For example, the director of corporate
services recently moved on to take up

a new opportunity outside the Legal
Services Commission. We seconded

an experienced civil servant into that
position to help to manage the change
process. Because we are taking the
steps towards the creation of the
agency, we are already beginning to see
new people coming into the organisation
from a Civil Service background and with
that experience.

Mr Wells: This is the third major change.
Recently, it was the Law Society, then
the Legal Services Commission, and it is
now moving to a new body. If that does
not address the fundamental problems
of budgets and budget overruns,

then the public, and indeed the
Department of Finance, will be extremely
disappointed because that is an issue
that has bedevilled this organisation for
many years.

Mr McGuckin: In of itself, it will not
address the issues with forecasting the
budget. It will assist that process but it
has to be tied in with the wider range of
reforms that are ongoing to reduce the
cost in the system. It is a demand-led
service in terms of legal aid and you
need to continue to respond. That will
be the same in the future.

Mr Wells: As | said to you before, the
costs should be brought down to the
same as every other part of the United
Kingdom, a system that has worked for
many years. | do not see now that we
are post-Troubles why we should have

a situation in Northern Ireland where it
costs much more to defend most cases
than in the rest of the UK. You need to
be braver, and this new organisation is
an opportunity to deal with that issue
like-for-like. Somebody should not be
paying any more in Belfast than they are
in Birmingham.

34.

35.

37.

39.

40.

41.

42,

43.

44.

Mr McGuckin: We will be continuing to
bring forward reforms to the Committee
and the Assembly as we progress this
work with the Bill and the changing
status of the organisation.

Mr A Maginness: Thank you very much
for your submission. How much a year
does the Legal Services Commission
cost — roughly, a ballpark figure?

Mr McGuckin: The commission itself or
the commission and its staff?

Mr A Maginness: The commission and
its staff.

Mr McGuckin: About £7 million a year.

Mr A Maginness: About £7 million, and
would you hope that you could reduce
that cost?

Mr McGuckin: There will be some
efficiencies in this exercise, as we

go forward. At this stage, it would be
difficult to say precisely what those will
be. The commission is already looking at
how it delivers its business model and
at trying to improve its efficiency as well,
so that we reduce the administration.

A number of measures are in place to
try to take that forward. For example,
the commission is starting to develop
the business case for a new |T-based
case management system, which would
benefit the administration within the
commission and bring wider benefits

to solicitors who have to interface and
interact with the commission on an
ongoing basis. Those sorts of measures
should help improve efficiency. We will
continue to do those when the agency is
created and look for other opportunities.

Mr A Maginness: A thought comes to
mind: can you, at this moment, make an
application online?

Mr McGuckin: No.

Mr A Maginness: But that is the type of
thing that could be done.

Mr McGuckin: Absolutely, and work is
being done now to see whether we could
bring that in in advance of the case
management system.
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Mr A Maginness: That would obviously
improve organisation’s efficiency.

Mr McGuckin: Absolutely.

Mr A Maginness: What you are doing, if
this materialises, is transferring the
commission from being an arm’s-length
body into being part of the Department.
Leaving aside the whole issue of
independence and so forth, how will that
transform the workings of the commission
in terms of its efficiency, productivity,
and doing a better job, because it has
had a very bad press over the Criminal
Justice Inspection report and so forth?
How is that going to —

Mr McGuckin: There is no single key to
improving efficiency and making it work
better. Creating the agency and bringing
it closer to the Department allow a
number of steps to be taken to look

at efficiency, processes and practices
within the organisation. They will come
under a common set of terms and
conditions of service, so, for example,
there is clarity about what those are and
they apply across the broader Northern
Ireland Civil Service (NICS), and you do
not have a small organisation trying to
manage all those itself. It will allow you
to draw on experience elsewhere, to
second people in and to refresh, if you
like, arrangements within the agency in
a way that is not really possible as a
non-departmental public body (NDPB).
There are a range of factors there that,
cumulatively, will help support improving
efficiency and effectiveness.

Mr A Maginness: But simply bringing it
in does not necessarily do that —

Mr McGuckin: No, absolutely —

Mr A Maginness: There is a lot of work
to be done.

Mr McGuckin: There is a lot of work to
be done. As | mentioned in response
to Mr Wells’s question, that was one
of the reasons, when the director of
corporate services moved on, that

we took the opportunity to bring in
somebody who has experience and a
background in change management

to help the organisation prepare itself

53.

54.

55.

56.

57.

58.

for the transition to its new status

and to bring the staff along. There is a
significant programme of work, which
Carol is also leading on, across a range
of factors that will affect the way that
the organisation works and the way
that staff see themselves within the
organisation.

Mr A Maginness: Just talking about
staff: is one of the problems the large
turnover in staff? Or is there a large
turnover? | understand that there is,
but —

Mr McGuckin: There has not necessarily
been a large turnover in staff. Some staff
have been there for a long time and are
very experienced in legal aid requirements
and so on. There is a turnover at certain
levels, and that has been increasing
recently. It is not necessarily one of the
problems, and when we become an agency
the turnover will give us the opportunity
to refresh. That is one of the opportunities
that we have.

Mr A Maginness: | will not press you on
that point, but | have a couple of other
points, Chair, if you will allow me, about
the whole issue of decision-making.
Obviously the Department cannot make
decisions, and the commission, in its
new form, will make decisions. The
director of the commission will have the
ultimate responsibility for doing that,
and he or she will be separate from

the Minister in doing that for individual
applications. At first instance, | assume
that the applications are made on paper
or online, as the case may be, and a
rejection is then subject to an appeal.
Now, we have had some discussion
about this in the past. The appeal is to
three people, is that correct?

Mr McGuckin: That is correct.

Mr A Maginness: Are those three
people lawyers and laypeople? What is
the position?

Mr McGuckin: The position is that we
are seeking to recruit a mixed group of
people from which to draw the appeals
panel. Each individual appeal panel will
be made up of three individuals. We
intend that the chair will always be a
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60.

61.

62.

63.

64.

lawyer; that is one of the points that
came out in the consultation. In the
consultation, we had suggested that

it could be a single person and not
necessarily a lawyer, and we responded
to the consultation. Instead of going

for a single individual, we have gone

for three people sitting on the panel.
The chair will always be a lawyer, and
depending on the make-up of the people
who apply to take on this role, it could
be that most appeal panels will be made
up entirely of lawyers, but we would like
to try to bring in experienced people who
might be involved in family situations
and so on, if that is at all possible. That
might be a process that will take some
time to work through.

Mr A Maginness: So, you are trying to
establish some sort of balance between
lay members and legal persons.

66.

Mr McGuckin: Absolutely.

Mr A Maginness: It will be a three-

person panel. 67.

Mr McGuckin: It will be a three-person
panel, with the chair always being —

Mr A Maginness: One further point of
detail in relation to this, Chair. Will the
appeal be on paper or will the appeal

be in person — obviously, the solicitor 68.

or barrister making a representation to

the panel? 69.

Mr McGuckin: Can | answer that by

taking a step back to look at the broader 70.

process? The broader process currently
is that solicitors, on behalf of their
clients, will make an application for legal
aid. That will be considered and either

rejected or accepted. If it is rejected, 72,

quite often there are reasons why —
some deficiencies in the way in which
the application has been made. In the
current environment, quite frequently
they just go straight to appeal. What
we want to try to do is to introduce a
much more robust system where we
start in the initial adjudication of the
request or the application, and we give
reasons for the refusal, so that, if there

are deficiencies, they can be addressed 73.

and the application resubmitted without
having to go to the appeals panel. We

71.

would therefore see the number of
appeals going to the panel being much
reduced. Because we have been giving
reasons, then, and will continue to

give reasons right up to the appeal’s
being lodged, it will be for the solicitor
involved to address the reasons for
the refusal as part of the appeal. From
that perspective, we envisage that most
appeals could be heard on the basis of
papers, but we will make provision in
the regulations for the appeals panel
to allow an oral hearing where that is
considered appropriate.

Mr A Maginness: So you have a sort
of filtering process: once there is a
rejection, it is looked at by a panel on
paper and then a decision is made —
and, in extremis, there will probably be
an oral hearing.

Mr McGuckin: There is the possibility
of an oral hearing in appropriate
circumstances.

Mr A Maginness: One final point, Chair,
and thank you for your indulgence, about
the funding code. | am not quite certain
what that is all about. There is an SL1
coming to the Committee about eligibility
for criminal and civil legal aid. Is that
anything to do with that?

Mr McGuckin: No.

Mr A Maginness: That is a separate
process.

Mr McGuckin: Absolutely, yes.

Mr A Maginness: OK. So the funding
code is a separate procedure, which you
have rejected.

Mr McGuckin: The funding code was an
attempt to get a very detailed arrange-
ment for how civil legal aid is awarded
and the merits and so on, and it became
overly complex and complicated. The
paper in front of the Committee on
financial eligibility is about adjusting the
existing merits tests, and, as ever, those
sorts of things will come before the
Committee for any change.

Mr Elliott: Thanks very much for the
presentation. Quickly explain again how
it has been on the books since 2004
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79.

80.

81.

82.

83.

but is now coming forward at the speed
of a train.

Mr McGuckin: | am not in the lead

on the policy in relation to that, Mr
Elliott, but my understanding is that a
lot of changes were made — probably
in 2000, when the review was first
published — in respect of the judiciary,
and this aspect was overlooked. | am
not sure when it came to light, but the
Lord Chief Justice raised it fairly recently,
and this is the first opportunity that we
have had to address it.

Mr Elliott: Chair, it would be useful if the
Committee were to get an explanation
as to why. There is probably a perfectly
good explanation. It would be useful for
us to know.

My second question is about the staff.
We are talking about a transfer of staff
from the Legal Services Commission to
the new body.

Mr McGuckin: Into the Northern Ireland
Civil Service, yes.

Mr Elliott: So it is just moving the
deckchairs a little.

Mr McGuckin: | would not necessarily
describe it in those terms, no. As | said
to Mr Maginness, there are an awful

lot of very experienced staff in the
commission, and we want to put them
into a slightly different environment

in an agency with the governance
arrangements there to support them to
deliver their responsibilities effectively
and efficiently.

Mr Elliott: You said something like there
would be opportunities for personnel
from a Civil Service background to go

in there. Are there any opportunities for
people from the private sector to go into
such an organisation?

Mr McGuckin: Into an organisation such
as an NDPB or an agency?

Mr Elliott: Particularly into the new agency.

Mr McGuckin: It depends on the

nature of the staff, and the terms and
conditions. There are currently a number
of recruitment exercises which occur

84.

85.

86.

at different levels in the Civil Service,
and they bring people in from the

private sector at all levels of the Civil
Service, from the administrative grades
right up to the Senior Civil Service
competition that is currently under way,
which is bringing people from outside
the Northern Ireland Civil Service into
the organisation. There will be those
types of opportunities. There are some
specialist grades; for example, you find
that accountants are recruited at various
levels in the Civil Service and go straight
into organisations such as an agency at
that stage.

Mr Elliott: It is not just to do with this
Department, but | often wonder how
people who do not have a Civil Service
background can actually get into the
system. At least elected representatives
can stand for election and either get
elected or not but, in the Civil Service,

it quite often seems to be a closed
process with no opportunities for
people who have good experience

and knowledge of the wider world to

be of significant assistance to that
Department. | am not just referring to
this Department; it is in a wider context.

Ms McCorley: Go raibh maith agat,

a Cathaoirleach. Thanks for the
presentation. In the consultation, what
were the main difficulties, if there were
any, expressed about the changeover?

Mr McGuckin: | think that the main
concerns were around the appeals
panel. As | said to Mr Maginness, in the
original proposals that we consulted on
to do with the safeguards, we suggested
that the appeals panel could be limited
to one person, drawn from within a
number of people, sitting hearing
appeals, and that that person would

not necessarily always be a lawyer. We
got some convincing arguments coming
back to us to suggest that, for the types
of decisions that were being taken, it
would be appropriate that a lawyer be
involved, and that it would assist if there
was more than one person sitting on
the panel. So, we responded to that.

It is all lawyers involved in the existing
panels, and they sit, largely, as a panel
of five. We have brought it down to
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87.

88.

89.

90.

91.

92.

three, with the aim, if at all possible, to 93.
get some lay experience onto that panel.
Essentially, it will be chaired by a lawyer,

so there will still be a very legal aspect

to it.

Ms McCorley: Are there any issues to

do with the pensions of staff moving

across? This subject comes up

frequently. Staff in organisations are

concerned that, when changes happen, 94.
their pensions will be affected. Are there

any implications for pensions?

Mr McGuckin: There certainly are. The 95.
Legal Services Commission staff are

currently part of the NILGOSC local

government pension scheme. When they 96.
become part of the Northern Ireland

Civil Service, they will become eligible to

join the Northern Ireland principal Civil

Service pension scheme, so they will

come under the same pension scheme

as civil servants. They will be given 97.
the choice, at the time that they move
across, about whether they retain their
existing service in the NILGOSC scheme
or transfer it across to the principal Civil
Service pension scheme. They will be
given an awful lot of detailed information 99.
that actuaries work out in an information

pack to help them to make the best

decision that meets their particular

needs. | understand that, for most

people, it will be attractive to make the

transfer across.

98.

Ms McCorley: So nobody will have
anything forced upon them.

Mr McGuckin: No. The only change that

will happen is that, from the point that 100.

they join the Civil Service, they will go
onto the Civil Service pension scheme.
How their past service is treated is
where they get the opportunity to take
the choices.

Ms McCorley: OK then.

The Deputy Chairperson: No one else
is indicating. | have a couple of final

questions. The timeline for this is to 102.

have it enacted for October. Is there a
financial benefit to that timeline, or is it
a case of getting this done as quickly as

we can? 103.

101.

Mr McGuckin: The way that we are
looking at it now is that it is tied up
with a financial issue, and there is a
cost associated with addressing the
pensions issue. We currently have an
arrangement that would allow that to
happen within the next financial year. It
would be preferable to try to get it done
by 1 October.

The Deputy Chairperson: Is there any
financial imperative to doing it, or is it
that that is the best timeline possible?

Mr McGuckin: It is the best timeline
that we have currently.

The Deputy Chairperson: The
Department’s briefing mentions that
there was a consultation on the review
of the statutory exceptional grant
funding scheme.

Mr McGuckin: Yes.

The Deputy Chairperson: The Clerk and
the Committee staff could not find any

publication for us to use for scrutiny. Is
there any particular reason for that?

Mr McGuckin: There was a consultation
on the exceptional grant scheme last
year. It has not come back to you yet,
no. Other pressures have meant that we
have set that to the side slightly. That

is largely to do with the remuneration
scheme in respect of that, and we will
be coming to you hopefully around May
with something on that. It is still on the
agenda.

The Deputy Chairperson: There is no
crossover with the scrutiny of this Bill.

Mr McGuckin: No, there should not be.
This Bill will move responsibility for
taking decisions on the exceptional grant
scheme from the Minister to the new body.
That was part of the recommendation in
the access to justice review that was
accepted at an early stage.

Mr A Maginness: Just a point of
information arising out of Ms McCorley’s
question —

The Deputy Chairperson: Go ahead.

62



Minutes of Evidence — 13 March 2014

104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

Mr A Maginness: — which related

to pensions. | thought that there was
some dispute within the commission
about pay rates. Is there any difference
between Northern Ireland Civil Service
pay rates and the commission’s?

Mr McGuckin: There certainly is. We
have a business case approval from the
Finance Minister to bring the existing
staff in the Legal Services Commission
on to the Northern Ireland Civil Service
pay scales, with effect from the point of
devolution. We are working through the
final stage of that process, which is to
present the pay remits to DFP and to the
Finance Minister. We hope to conclude
that very shortly. We have been working
quite hard on that for the past weeks.
That will bring those staff directly into
line with NICS pay scales and help the
process of moving those across to an
agency.

Mr A Maginness: Staff will be happy,
anyway.

Mr McGuckin: | hope so. [Laughter.]

Mr Wells: Mr Maginness and Ms McCorley
both indicated — | think Mr Maginness
used the phrase “rearranging the
deckchairs” —

Mr A Maginness: No, | did not.
[Laughter.]

Mr Wells: Sorry, it was Mr Elliott. |
apologise. It was a good one-liner.

Mr Elliott: You are all right.

Mr A Maginness: | am not into clichés.
[Laughter.]

Mr Wells: | am sure that the ‘Impartial
Reporter’ was tipped off about what
was coming. No, but to be serious, |

do not get the impression that there

is the required degree of urgency in

this organisation. We have already had
the damning report from the auditors,
who said that this organisation was
completely dishevelled and was just not
working at all. It was spending far too
much money, budgets were completely
out of line and you had to rob much-
needed services in DOJ to pay for it. | do
not get the impression that there is real

114.

115.

116.

117.

urgency in dealing with an organisation
that was not fit for purpose. The only
impression | am getting is that you are
simply moving it across lock, stock and
barrel into a different structure, but you
have not tackled the root-and-branch
problems that occurred previously.

Mr McGuckin: As | said in response

to your earlier questions, there are a
number of factors involved and pieces
of work going on. The actual spend

has to be brought down to meet the
budget, and that work, as you are well
aware, is going on. Within that, we are
also working with the commission to
improve its procedures. As part of that
process, | mentioned that the director of
corporate services was one post where
we have started to bring in a different
perspective. We have also got a new IT
manager in there. In addition, within my
division, we have brought some of the
experienced staff from the commission
to help us inform our future policy work.
So, there is an exchange going on there
which is, hopefully, starting to address
the issues. It certainly is not about
moving deckchairs around.

Mr Wells: It will be very uncomfortable
if, after three years of this being up

and running, we are back to exactly the
same problems as have bedevilled legal
aid in the Province for the past dozen
years.

Mr McGuckin: | will seek to avoid that
on my watch.

The Deputy Chairperson: OK. Thank you
very much, Mark.
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118. The Chairperson: | welcome everybody
who has joined us here today to speak
to us. The Bill, as you will hopefully all
know, was introduced on 31 March.
The Second Stage was passed on 8
April, and we began our scrutiny role
on 9 April. That will complete on 20
June, and then we will provide a report
to the Assembly. In response to the
Committee’s call for evidence there
were 20 written submissions from
stakeholders. Obviously, a number

of you have come to today’s event to
provide oral evidence to us. For the
evidence session, everyone should
switch off their mobile phone. Do not

Association of Personal

Law Society Northern

Northern Ireland Legal

119.

120.

121.

122,

put it on silent. If you keep it on, it will
interfere with the recording, and that will
make it more difficult to get an accurate
transcript of what everybody says.

Hopefully, everyone has received a
paper outlining the way in which the
evidence session will take place. If you
do not have that paper, please indicate,
and the Committee staff will provide
you with the way in which the evidence
session will be structured. There will
be a microphone provided, so do not
speak until the microphone gets to you,
and then introduce yourself and the
organisation you are from.

| will work through each clause of the
Legal Aid and Coroners’ Courts Bill

in the order that has been outlined

in the folder. | will take each one in
turn. When we get to clause 1, it will
only be clause 1, and | will call those
who have indicated that they want to
speak on clause 1 to do so. Once the
initial organisations have made their
contribution, if anyone else wants to
make a comment on it they will be
invited to do so. If you do not have any
comment to make, do not make it —
allow the event to move on. If the point
has already been made, do not repeat
it, but, if it is different, please feel free
to share your view on it. A number of
the organisations want to speak on
particular clauses, and you will have the
opportunity to do that, but you are at
liberty to make comments on some of
the other clauses as they arise.

OK, we will move on to clause 1. |

will try to keep us right as we get
through the structure. It has worked

on previous occasions, so hopefully it
will work today. On clause 1, which is
the dissolution of the Northern Ireland
Legal Services Commission (LSC), | am
first going to call the Legal Services
Commission to speak.

Mr Ronnie Spence (Northern Ireland
Legal Services Commission): Thank
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125.

you, Mr Chairman. My name is Ronnie
Spence; | am the chairman of the
commission. The commission supports
the core proposal in the Bill to transfer
its responsibilities to the Department
of Justice, subject to effective
arrangements to ensure that individual
decisions on the granting of legal aid
are taken independently. | will come
back to that point later in the afternoon.
It may seem very strange for a public
body to support its own abolition or
dissolution. However, the commissioners
have believed for some time that the
arrangements for legal aid in this
jurisdiction require major changes.
Some years ago, | described those
arrangements as the faulty architecture
— the John Cleese version of it.

Around the time of devolution

of responsibility for justice, the
commissioners pressed the need for

a radical review again, and that was
accepted by the new Justice Minister.
Jim Daniell, who was then our chair, was
released from that role to conduct the
access to justice review. We supported
his work and have subsequently
supported the Department in carrying
forward the action to implement the
review. We also agree with the Justice
Minister’s decision last autumn to
initiate a second phase of the access to
justice review. We believe that it makes
sense in the Northern Ireland context to
bring together, in one body answerable
to the Assembly, the responsibilities

for policy, finance and delivery in this
area. That structural change will not in
itself solve all of the very difficult issues
around legal aid and access to justice,
but we believe that it should provide

a more appropriate framework and

help to deliver improved transparency,
effectiveness and accountability.

The Chairperson: Thank you. Next is
KRW Law.

Mr Niall Murphy (KRW Law LLP):

My name is Niall Murphy, and | am

a partner in KRW Law, a solicitors’

firm in Belfast. | am obliged to the
Chair for the invitation to address the
Committee. We oppose the dissolution
of the Legal Services Commission. The

126.

127.

128.

129.

130.

present arrangement regarding legal aid
funding is satisfactory in that the Legal
Services Commission is an independent
public authority. To dissolve the LSC to
create the office of a director of legal
aid casework within the DOJ would be
to give rise to a potential conflict of
interest, in our opinion, in the event that
the DOJ was to be joined in litigation
requiring publicly funded legal aid. The
proposed arrangement would therefore
not be sufficiently independent to satisfy
human rights compliance in litigation
engaging the European Convention on
Human Rights.

We request that the Committee reflect
on the particular circumstances of

the recent past in this jurisdiction

and, in particular, consider conflict-
related legacy cases, including pending
litigation. The Committee will be
intensely aware that the mechanisms
for dealing with the past continue to

be subject to judicial challenge to
ensure human rights compliance. We
specifically draw your attention to the
package of measures accepted by the
Council of Ministers of the EU following
the McKerr group of cases in 2001 from
the European Court of Human Rights,
namely the Police Ombudsman, the
Historical Enquiries Team (HET), the
coronial process and inquiries.

It is our analysis that the unique legal
imperative and responsibility that arises
from the McKerr cases and package of
measures, in our respectful submission,
is such that this Committee must
ensure intense scrutiny of the Bill so
that bereaved families of victims and
survivors who are forced to resort to
litigation because of state failings to
expedite dealing with the past are able
to do so with appropriate mechanisms,
systems and resources in a human
rights-compliant manner.

Can you hear me OK?
The Chairperson: Yes.

Mr Murphy: One of the main issues

is independence. The cornerstone of
access to justice is the right to ensure
that the ability of a next of kin to take
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131.

132.

a case against an agency of the state
will not be prejudiced by the interference
of another agency of the state. The
dissolution of the independence of the
LSC provides for that. As a civil servant
within the DOJ, the director of legal aid
casework will be responsible to the
Minister. In the event that the DOJ is
joined as a respondent or a defendant
in litigation which is publicly funded,
there would be a conflict of interest, in
the absence of a rigorous mechanism
to ensure independence in decision-
making. We do not consider that that
exists appropriately in the mechanism
proposed.

| will afford the Committee potential
examples of where the DOJ could
become a respondent or joint
respondent in proceedings. If, for
example, the Police Ombudsman were
to advice a citizen that they could not
undertake an investigation on the basis
of insufficient funds being available,
the Minister would be a respondent to
judicial review challenge. Similarly, if
the coroner was unable to adequately
resource an inquest to permit a
timeous convention, the DOJ could be a
respondent to proceedings. There could
be a judicial review, as is the case at
present, of the failure by the Minister to
consider a recommendation — which,
at present, is a referral from LSC — to
exceptionally grant fund a case, as
happened in Omagh. Existing case
examples with months of no decision
are the likes of Bridie Brown, who is
engaged in an inquest on behalf of her
husband, Sean Brown; James O’Donnell,
who is engaged in an inquest on behalf
of his son Kevin Barry O’Donnell; and
Martina Dillon on behalf of her husband
Seamus Dillon. Similarly, there could
be a judicial review of the failure to
adequately resource the PSNI legacy
unit. Recently, we received a letter

in the case of Teresa Slane, a case
considered by Sir Desmond De Silva. It
will take up to nine months to complete
consideration of the papers on that case.

136.

Although the Bill states — articles
2(a) and (b) — that there can be no
ministerial interference, there could be

133.

134.

135.

a direction in relation to categories of
cases, such as judicial review, which the
Executive and the Assembly would have
direct interest in. That could also give
rise to a conflict of interest.

The second issue that | would like to
address is the effective resourcing of
the mechanisms, which Europe has
prescribed as the appropriate article 2
discharge of the state’s responsibilities.
All persons affected by our recent past
should receive the support of the state,
and the relevant institutions of the
state should be effectively resourced to
discharge the investigatory procedural
obligations arising under article 2.
Without effective resourcing of the
means to investigate legacy cases,
litigation, when systems fail, will be an
inevitable consequence, further delaying
truth and access to justice. That is a
quote from Mr Justice Stephens in the
case of Jordan, which was decided at
the end of January.

The inability of the Minister of Justice

to provide for effective resourcing does
not, therefore, augur well for the best
intentions of the Bill, specifically with
regard to the Coroners’ Court. The
Committee should be aware of recent
correspondence from the senior coroner
to the Minister in relation to the ongoing
Stalker and Sampson inquests, wherein
considerable frustration of the senior
coroner was clear to see, specifically
with regard to the inability of the PSNI
and Court Service to provide necessary
resourcing in terms of funding,
personnel and practical arrangements.
Indeed, the senior coroner stated that it:

“should be viewed as an enormous source
of embarrassment to the State that these
Inquests have not been held.”

He further stated that the question of
resourcing lay with the Minister and that
this was not being asserted, so much
so that the senior coroner intended to
pursue the matter directly with central
government.

The letter went on to say:

“The Senior Coroner is of the view that the
Inquests are being funded on a drip feed
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138.

139.

140.

141.

142,

143.

144,

basis and that there is no demonstrable
commitment to ensure that these Inquests are
properly resourced and otherwise facilitated
so that they can take place timeously.”

He went on to say:

“The delay for the families of the deceased
and for many of the witnesses involved must
be nothing short of intolerable.”

| regret to inform the Committee that the
delay was more than intolerable for two
of our clients, the parents of Seamus
Grew, who both passed away last year.
After the inquest having been open for
seven years, they were in effect denied
access to justice and the convention of
a timeous inquest, in accordance with
the state’s obligations under article 2.

The letter goes on to say:

“the obligation of the Senior Coroner’s Office
is to satisfy an unconditional obligation
imposed on the United Kingdom to carry

out an Article 2 Investigation into the
circumstances of these deaths. It is not a
task that can be avoided because there is

no or insufficient money ... money has to

be prioritised to the completion of these
Inquests. Otherwise, the further sanction of
the European Court of Human Rights awaits.”

| take it that the Committee has that
letter, but | have copies with me.

The Chairperson: Was it the Legal
Services Commission that did not fund
the Coroner’s Court to allow those
inquests?

Mr Murphy: It was the Minister.

The Chairperson: Yes, but this is about
the dissolution of the Legal Services
Commission, so | am trying to link it in
with what you are saying about those
inquests.

Mr Murphy: | use the inquests as

an example. Our concern is that the
independence of the Legal Services
Commission would be lost if it became
an in-house body within the DOJ.

There already exists a concern that

the Minister has not been able to
discharge his obligations when it comes
to effectively resourcing other limbs of
justice, such as the Office of the Police

145.
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148.

Ombudsman, the legacy unit of the

PSNI and, as that letter describes, the
coroner system. It does not augur well if
one considers that as an example that
is in existence already.

In conclusion, we are concerned that the
provisions of the Bill are unsatisfactory
when considered in relation to conflict-
related cases and prospective litigations
thereon, in the absence of an alternative
human rights-compliant mechanism of
truth recovery, justice and accountability.
| appreciate that there is a wider political
and societal debate surrounding that.

The inherent concern in relation to a
conflict of interest will manifest itself

in circumstances whereby the DOJ is
joined as a respondent and the state is
tasked with discharging its procedural
obligations to investigate, in compliance
with both domestic and Strasbourg
jurisprudence. It is foreseeable,
therefore, that if the Bill proceeds as
proposed, the legal aid funding decision
could form part of a challenge as part
of a matrix of public resource policy,
combined with other components such
as a thematic concern about collusion,
generalities of disclosure and public
interest immunity. The decision to grant,
or not grant, legal aid from a ministerial
perspective would therefore be a key
point of contest. To ensure fairness, the
office that is making those key legal aid
funding decisions must be independent
from the executive arm of the state.

The Chairperson: Do any members want
to ask any questions of the two people
who have spoken? Does anyone in the
Gallery want to make any comments
about the clause beyond what has
already been stated?

Mr Paul Andrews (Northern Ireland
Legal Services Commission): This is an
attempt to be helpful to the commission.
The current legal aid legislation and

the proposed legislation do not require
the availability of funding to be taken
into account. [Interruption.] | hear Mr
Murphy’s points, but | want to make

it clear that currently, and under the
proposed Bill, the availability of funding
will not be a factor that the commission
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149.
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151.
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or the agency can have regard to in
making a funding decision. It will have
to be made on the basis of the statutory
tests that are set out in the legislation.
[Interruption.]

The Chairperson: Is that your phone or
someone else’s?

Mr Andrews: Mine is off, | hope.

If I may indulge one second point,

there is a technical issue that needs

to be addressed. Under the existing
exceptional grants scheme, in certain
circumstances, the commission has

to require authority from the Minister

to make funding decisions. That
requirement is not part of the Bill that is
before you; it follows a recommendation
of the access to justice review, which
was undertaken by Mr Daniell, for that
link to be severed. Those observations
may be of assistance to the Committee.
[Interruption.]

The Chairperson: Thank you very much.
We will be asking the Department to
respond to all of the concerns that are
being raised about independence and
the comments that have been made.

Mr McCartney: That is the point that |
am making. The Department will get a
transcript of today’s meeting. That is OK.

Mr A Maginness: Will the Department
respond today? No?

The Chairperson: Not today. Members
will be able to pursue those points
when the Department comes to the
Committee.

Mr A Maginness: Can | ask one
question then, Chair? It relates to what
Mr Murphy said. | can understand the
problem of independence. However,
under the scheme that is being put
forward, there will be operational
independence as far as legal aid grant
is concerned. The point that you have
raised, which is an interesting one, is
that you accept that that may well be but
categories of cases might be excluded
under the new arrangements. Is there
any way to protect categories of cases

157.
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or ensure that legal aid is not restricted
by category?

Mr Murphy: | trust that that would be a
matter for a parliamentary draftsman.
However, from a practitioner’s perspective,
we are concerned that categories of
practice, such as judicial review or
representation at the coronial court,
could be subject to ministerial discretion
and that that, in and of itself, could
represent an Executive fettering of what
should be unfettered independence.

Mr A Maginness: Thank you very much,
Chair.

The Chairperson: Clause 2 relates to
the designation of a director of legal aid
casework.

Mr Martin Hanna (Association of
Personal Injury Lawyers): Good
afternoon, members. My name is Martin
Hanna. | am speaking on behalf of the
Association of Personal Injury Lawyers
(APIL), an association that effectively
represents genuinely injured victims of
accidents, disease, etc.

At the outset, | want to say that it

is vital that all applications for legal
aid funding are considered diligently
and carefully. In Northern Ireland, the
provision of legal aid has been vital

to the most vulnerable in society, the
people whom we represent, such as
children and the elderly, who have little
or no finance resource to fall back on
to investigate matters. Members have
already welcomed the safeguards to
protect individual decision-making in the
granting of legal aid. That is something
that we support as it obviously goes
without saying, as far as we are
concerned, that there should be no
political involvement in the granting of
a legal aid certificate to a genuinely
injured victim.

APIL is concerned, however, that

no detail is contained in the Bill to
ensure that the director of legal aid
casework is legally trained or has legal
experience. We say that it has to be a
minimum requirement that a director
of legal aid casework has the requisite
experience, understanding, knowledge
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163.

and qualifications to make decisions on
individual cases. Decisions being made
by a director without legal training will,
in our view, lead to inevitable challenges
through the appeals process, thereby
increasing the administrative workload
and costs.

We represent people with personal injury
cases, many of which are very complex
and need detailed scrutiny to decide
what chance of success they have.
Without the necessary knowledge and
experience, the director would be unable
to give any application the detailed
scrutiny that it requires. | can give a
number of examples to demonstrate

the point. In clinical negligence cases,
particularly those that involve children
who were brain-damaged at the time of
their birth, those brain-injured children
require intensive care and have other
very complex day-to-day needs which
require specialist input for the rest of
their life. There are many such cases in
the court system. Indeed, | have been
involved personally in three such cases
that have come before the courts within
the past 12 months. Each of those
cases was ultimately resolved for a very
substantial amount of money and at no
cost whatsoever to the legal aid fund,
as the unsuccessful defendant — the
relevant hospital trust — also had to
meet the costs. Although there was no
cost to the legal aid fund per se, without
the benefit of legal aid, those vulnerable
children and their families would not
have been able to investigate what are
extremely complex cases with regard to
establishing legal liability and causation.
Therefore, it is vital in our view that

the director be legally qualified and
trained to determine these applications
properly. They are difficult cases for
experienced and qualified lawyers in

any event. It is, therefore, essential

that applications in this type of case

be assessed and determined by legally
qualified individuals. We must always
remember that these cases are brought
by the most vulnerable individuals

in society. They rely very much on

legal aid to enable them to instruct

the appropriate specialist lawyers —
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solicitors and barristers — to properly
investigate claims.

The granting of legal aid has been

and must continue to be awarded on

a case-by-case basis, based solely on
the merits of each case and without
reference to any budgetary or political
agenda. The assurance of no ministerial
involvement in individual decisions

is contained in the explanatory and
financial memorandum. If the director is
not legally trained, his decisions could
be more liable to a challenge. Those
appeals would mean an additional cost
to the taxpayer.

The Chairperson: Thank you.

Ms Arleen Elliott (Law Society Northern
Ireland): Good afternoon. | am junior
vice-president of the Law Society. | will
pick up some themes that have been
raised by previous contributors. Can you
hear me?

The Chairperson: Yes.

Ms A Elliott: | share similar concerns to
those of previous contributors about the
independence of the role of the director.
Essentially, we will have a director who is
a civil servant and whose loyalty will be
to the Minister. That will automatically
place him in a conflicting position should
he make decisions that are potentially
adverse to the Minister’s interests —
[Inaudible.]

The Chairperson: We will let you swap
microphones because we are not picking
you up. That one is not working. The
staff will get another.

Ms A Elliott: Is that better?

The Chairperson: No. We will use
another one.

Ms A Elliott: Hello.

The Chairperson: That is much better.
Apologies for that.

Ms A Elliott: | do not intend to repeat
myself unless anybody would like me
to. Turning to clause 3, you will see
that the drafting of the clause deals
primarily with loyalty to the Department
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175.

176.

177.

178.

and states that the director must
comply with its directions and guidance.
Secondly, the clause deals with
independence in individual decisions.
Therefore, | am saying to the Committee
that the drafting of the clause suggests
that loyalty, in essence, comes before
independence.

Thinking more closely about the issue
of loyalty, we see that clause 2 states
that the director will come from the

Civil Service. As we all know, it can

be very difficult to make decisions in

an objective and independent manner
when those decisions may be subject to
criticism or disapproval from colleagues
or superiors. The Committee will be

well aware of the experience of some
whistle-blowers both in the Republic of
Ireland and across the water, which has
been quite topical recently. Those cases
are examples of how difficult it can be to
go against the grain or the culture of an
organisation.

Bearing that in mind, | ask the
Committee to consider why the
Department wishes the director to
come from a Civil Service background.
If independence is a real consideration,
is it not better to appoint someone from
outside the Civil Service who does not
have pre-existing loyalties within the
Department?

If we adopt the position that the director
is fit to carry out his role in a fair,
objective and rigorous manner — picking
up on the point that Mr Maginness
made earlier — the Committee should
consider that the Department cannot
issue guidance or directions in relation
to a class or classes of cases. If the
Department were able to do that, it
would clearly drive a coach and horses
— [Interruption.] That is not my phone. It
would drive a coach and horses through
the whole decision-making process and
the independence of the director.

On the point that was raised by the
Chairman, | take the view that the
establishment of the power of the
director to make decisions in respect
of exceptional funding is probably

a progressive step in so far as that
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decision will not be made by the
Department, which is the case presently.
However, that will have integrity only if
the director is fit to exercise his role in a
very independent manner.

Mr Spence: | will make just a couple
of supplementary points. It is, of
course, for the Department to decide
what qualifications are required when
advertising the post, but | will point

out that, when we in the commission
advertised for the chief executive post
that Mr Andrews occupies, we stated
that the person should have appropriate
experience and expertise. We did not
specifically require a legal qualification.

You have to bear in mind that, as well as
being able to properly consider the legal
issues that are under consideration,
the person will be managing quite a

big organisation of probably over 100
people and a budget of over £100
million. If that person does not have
legal expertise, they have, of course,
access to lots of legal expertise in the
organisation itself. To repeat an earlier
point, it is a matter for the Department
rather than the current commission to
decide what the qualifications should
be.

The Chairperson: Ronnie, was the
commission ever challenged because
the chief executive did not have a legal
qualification? Was that ever a reason to
challenge decisions not to fund cases?

Mr Spence: No. That has not been an
issue.

Mr Humphrey: Arleen, | listened carefully
to what you said. You are talking about
someone being appointed from outside
the Civil Service because you are
concerned that there may be sympathies
with the Minister, for example.

Ms A Elliott: The concern that | am
raising is really one of independence.
There is, first, the legal position and,
secondly, the practical position. |
think that, in practical terms, it will be
very difficult for any person to come
from the Department or from a Civil
Service background and carry out
that role, which may be quite difficult
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191.

or controversial, in an environment
where he or she may have pre-existing
loyalties. | suppose that it is an
expansion of the issue of whether the
director can, in effect, carry out his role
in an independent manner.

Mr Humphrey: How does the Law
Society of Northern Ireland propose that
the person be appointed?

Ms A Elliott: | am quite sure that the
Civil Service is very adept at setting up
an appointments procedure. Obviously,
the appointment could be open not only
to those in the Civil Service but to those
outside it. | do not see a reason why
that cannot be done in this instance.

Mr Humphrey: Are you perhaps
suggesting that you would like to see
the post put out to public appointment,
like the chair of the Parades
Commission or something like that?

Ms A Elliott: Yes.

Mr McCartney: The Department will

be provided with the transcript of this
meeting, but there does not seem to
be anything, either in the Bill as tabled
or the explanatory notes, on why the
Department is insisting that it has to
be a civil servant. | would like to hear
why the Department is insisting on that
because, when it comes to clause 3

on the exercise of functions, the issue
of independence becomes starker,
particularly in respect of how the person
who is appointed is expected to carry
out their role and challenge whatever
guidance comes from the Department.
That is why we need an explanation for
the insistence on a civil servant.

195.

The Chairperson: Does anyone who has
not yet spoken want to comment on
clause 27?

Mr David Mulholland (Bar Council

of Northern Ireland): | endorse the
previous comments about concerns on
independence, but | will not repeat them
all. I would like to draw attention to the
need to demonstrate independence.
The Bill touches on a few areas in which
independence could be demonstrated.
Accepting that this is primary legislation,

192.
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how could each of those areas be
expanded on? The first area would be
the appeals mechanism. That could
offer a means to test and ensure
independence or appeal if there is a
decision that people find unsatisfactory.
However, there is not sufficient detail
to assess how adequate that would be.
The second area relates to clause 3
and is akin to the Law Society’s point.
That could be built upon to describe,

if there is a perceived or real conflict
of independence, what avenues or
channels are available to the director
to raise those points and seek a
resolution. Can the director reasonably
refuse a direction? What other
mechanisms are available?

The Chairperson: OK. Thank you.

Mr T Elliott: Apologies for being a little
late. On the issue of the designation of
the director, something we struggle with
all the time in any Department is getting
the expertise because, quite often, with
no disrespect to civil servants, they

are not always a reasonable expert in
the field. You only have to ask people
from any business background. It is

an interesting proposal that it should
be a different appointment process,
and | fully support that. Maybe that
would set standards for other areas of
government. Maybe we are setting a
good and positive standard for the rest
of government by making this point.

The Chairperson: We could debate
whether it is a good idea or not. | might
take a different view, but | will save my
own views for later.

We will move to clause 3, which some
people have already touched on. It deals
with the exercise of functions by the
director. If you have covered it, you do
not need to speak on it again. | invite
the Law Centre to comment.

Mr Les Allamby (Law Centre NI): |

am the director of the Law Centre. Our
starting point is that independence is
like justice; it must not just be done

but be seen to be done. Our concerns
about clause 3 were shared by the
Westminster Joint Committee on Human
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197.

198.

199.

Rights but were, ultimately, rejected

by the Westminster Government. We
recognise and acknowledge that the
clause in this Bill is identical to one that
was in the Legal Aid, Sentencing and
Punishment of Offenders Act 2012, the
so-called LAPSO legislation.

There is a formidable challenge to the
director of legal aid casework. He or she
must enable access to justice, as the
chief executive of the Legal Services
Commission said. Although the financial
situation is not directly an issue when
making individual decisions, there

is no doubt that the director of legal

aid casework has to be aware of the
financial backdrop. That will be one of
the issues, perfectly legitimately, that
will, no doubt, be addressed to some
extent in the backdrop of directions and
guidance.

One of the two issues that we have

has been ventilated by KRW, which

is around challenges to government.
That goes beyond the Minister to other
Departments. The second is around
cases that may have significant financial
consequences for the legal aid fund,

a lead public-interest case etc. As the
Bill is drafted, the legal aid casework
director has autonomy around individual
cases but must follow the directions
given by the Department. You do not
need to be a conspiracy theorist or
Machiavelli to realise that you can still
give directions about a class of cases
that may well impinge on decision-
making on individual cases. You could
talk about particular types of judicial
reviews or particular aspects of cases
that you know are in the pipeline.

Our suggestion is that we bolster the
independence of the director of legal aid

casework. We suggest two amendments.

| will read them very quickly. The first is
to clause 3 and would simply read:

“(1) The director must—

(a) comply with directions given by the
Department about the carrying out of the
Director’s functions”

— in other words, as it is drafted now,
with the addition of these words:

200.

201.

202.

203.

204.

“save where this compromises the Director’s
independence”.

That would bolster safeguards on the
independence of the director.

Secondly, in clause 3(2), the amendment
would be, starting with what is there:

“But the Department—

(a) must not give a direction or guidance
about the carrying out of those functions in
relation to an individual case”

— with the addition of these words:

“or to a class of cases where it unreasonably
impinges on the Director’s ability to act
independently in an individual case.”

We are not saying that you should not
have something in the Bill on classes of
cases, but not where it directly impinges
on the independence of the director

of legal aid casework. We think that
those amendments would bolster the
independence of the director and would
be significant and important.

Our other comment on clause 3 is on
subsection (3), which states:

“The Department must publish any directions
and guidance given under this section.”

| must be a conspiracy theorist, because
the Law Centre’s view is that, frankly,
although we do not need it in the clause,
we would want the Committee to get
reassurance from the Department about
where and how that will be published.
You could publish in something that

has a normal readership of half a dozen
or you could publish in something that
everybody regularly gets to see and
read. Therefore, the guidance and

the directions must be published in
places where people will be able to

find and access them easily and be
able to respond accordingly. As | said,

| do not think that needs to be in the
Bill, but | would like to get that type of
reassurance and detail so that we avoid
a situation where, after the event, we
become aware that there have been
particular directions or guidance, and
the ramifications come when it is too
late to comment on them.
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Ms A Elliott: The society fully supports
the comments made by Mr Allamby.

| have raised the issue of classes of
cases that could put the director’s
independence in an impossible position.
The amendments to clause 3 suggested
by Mr Allamby are worth careful
consideration by the Committee.

Mr Colin Caughey (Northern Ireland
Human Rights Commission): | am

the policy lead at the Human Rights
Commission. In light of concerns
regarding the independence of the
director, the provision for an appeal to
an independent and impartial body is
vital in ensuring that the overall decision-
making framework is compatible with
article 6 of the European Convention

on Human Rights. In that regard, the
commission advises the Committee

to seek further information on the
proposed appeals body, including the
manner of appointment of members, the
terms on which they will be appointed,
terms for any disqualifications, and what
guarantees of independence will be
provided. The Committee should ensure
that sufficient guarantees are in place
to exclude any legitimate doubt as to
the independence or impartiality of the
appeals body.

Mr Spence: It is worth reflecting on

the fact that, in the 10 years of the
commission’s existence, both under the
Lord Chancellor’s Department, which
was responsible initially, and under the
Department of Justice since devolution,
there has been no case in which a
Minister tried to influence a decision
taken by the commission. Therefore, the
evidence is that this is not a problem,
or has not been a problem in the past.
That is not to deny that it might become
a problem at some stage, but | think
that there are a number of safeguards.

First, you have to rely on the
professional integrity of the person who
is the director of the organisation. He
will be appointed as an independent
person, probably after some form of
public competition. The professional
integrity of that person is one of the
guarantees. Secondly, there is the fact
that the board of the new organisation
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will have three independent members.
One of their roles will be to focus on any
situation in which the director is being
asked to do something that he or she
does not believe to be right.

The final point that the Committee
should consider is whether it is worth its
while to seek an accommodation with
the Minister under which the Minister
will always consult the Committee
before making any significant direction.
Therefore, the Committee and the
Assembly would not be faced with a fait
accompli when a significant direction

is being made. The Minister would
undertake to consult the Committee

in advance. That might provide an
additional safeguard.

The Chairperson: Do members have any
guestions or comments?

Mr McCartney: It is worth noting that
the Department has rejected the two
amendments, as proposed. We need
to see the rationale for that. | do not
think that anyone would question the
professionalism or the process for
making public appointments, but you
want to put the person who heads this
up into the best position possible to do
what is best in the interests of justice.
A person may be appointed, but the
law might restrict them in challenging
the Minister. We have to ensure that,
whatever law we frame, the public
interest is best served.

The Chairperson: Clause 4 concerns the
delegation of functions of the director. |
invite the Human Rights Commission to
comment.

Mr Colin Caughey (Northern Ireland
Human Rights Commission): We
support Ronnie Spence’s suggestion
that directions be sent to the Committee
for scrutiny before they are placed on
the director.

Mr Hanna: In many respects, our
comments on clause 4 mirror those
that the association made on clause 2.
Clause 4 allows the director to delegate
functions to other people as necessary.
Anyone considering an application for
legal aid, whether it is the director or
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217.

218.

someone who has functions delegated
to them, should be legally qualified and
have legal knowledge, experience or
training. The current system of panels
of practising lawyers works well in
considering applications for legal aid
funding. It is essential that we continue
to constitute legal aid appeals with
suitably qualified practising solicitors
and barristers who have experience in
the area of law under consideration.

The Chairperson: Do any members have
any questions or comments?

Mr McCartney: | have a broad point.

In one sense, it is a good idea and

good practice for the Minister to bring
something to the Committee. However,
unless the Committee has a power of
blockage, that could be meaningless.
We should not put great store in the fact
that a Minister who is going to make a
big policy change has to bring it to the
Committee if we have no power to say
whether we think that it is right, wrong
or indifferent. The Minister might bring
something to the Committee every week
and just walk out the door. | am not
saying that the current Minister would do
that; | am talking about the government
structure. A Minister might tell the
Committee about a change of direction
but not necessarily listen to its views.
Why would he? He or she would say that
they have the Executive power to do
what they want.

The Chairperson: Clause 5 concerns the
annual report of the director. | invite the
Legal Services Commission to comment.

Mr Andrews: The broad context of

this is fairly uneventful. There is a
requirement on public authorities to
make annual reports, so the majority
of the clause is entirely fine. The issue
that is of more direct importance is how
the director reports on the discharge of
his functions. That is particular to this
environment. We need to reflect on the
fact that there are already a number

of legally qualified people making
decisions on the granting of legal aid.
An independent appeals mechanism
was established, and a discernibly
independent appeals mechanism is

2109.

220.

221.

proposed in the Bill. If any directions
are issued that impinge on the
independence of the decision-making
process or if any inference of influence
is brought to bear on it, it is critical that
the report is clear. A key issue with the
integrity of the post is to be very clear
about how the functions are discharged
not only by the director but by anyone
who, in the day-to-day operation of
decisions, has to face the applications
and process them appropriately.

Mr Allamby: | have a brief point

about the timeliness of the annual
report. In the past, the Legal Services
Commission has not always produced
its report within a reasonable period. |
say that with a certain chagrin because

| was a member of the Legal Services
Commission, so | know that the
commission was not in any way cavalier
in its approach to annual reports. A set
of circumstances often took over events,
and, occasionally, the annual report took
time to get together. There was also a
variety of other circumstances.

We are suggesting a short amendment
to clause 5(1). It currently reads “as
soon as reasonably practicable”. The
addition of “and in any event within nine
months” is being proposed. Clause 5(1)
would then read, “As soon as reasonably
practicable and in any event within nine
months after the end of each financial
year, the Director must prepare an
annual report for the financial year.”
The end of the financial year is April, so
that would guarantee a report by the
end of the calendar year. “As soon as
reasonably practicable” is a great deal
more flexible, and, no doubt, any kind

of arguments could be made as to what
would lead to a delay. This bolsters

the chance of ensuring timely reports.
Otherwise, we have no difficulty with
clause 5.

The Chairperson: What is your view on
the statutory provisions that already
exist for Departments and agencies?
The deadline is normally 15 November.
That is applicable to all Departments.
This is what would happen: your
amendment would allow them to go
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beyond what is normally expected
statutorily.

Mr Allamby: | do not have a strong view
that the date should be 15 November
as opposed to, effectively, 31 December.
| want a cut-off point. You do not want
to send a message that says, “Get it

in on 14 November” or “Get it done on
31 December”. You want something
that ensures that you know there is an
eventual time limit operating.

Mr T Elliott: The Bill is pretty scarce on
what the report must contain. Clause
5(2) states:

“The annual report must state how the
Director has carried out the functions of the
office in the financial year.”

Do any of the organisations feel that
something additional should be in the
clause? It seems fairly bland, and there
is not much detail. How can we improve
on that, if at all?

Mr Allamby: | will answer very quickly,
and | will then pass across to the Legal
Services Commission’s chief executive.

| do not see the need to have that in
legislation per se, but | think that it
would be useful to get the parameters
of what is expected in the report in your
exchange of correspondence with the
Department. We know what is in the
current Legal Services Commission’s
annual reports. Frankly, | would expect to
see at least that level of detail in future
reports. | am relaxed about not having

it in legislation, but | am keen to see
something by way of a clear exchange of
correspondence that sets out what will
be in the report, if that is helpful.

Mr Andrews: | go back to your point,
Chair, that, if the commission becomes
part of the Department and then is an
agency of the Department, there are
established protocols about the content
of annual reports, and those will apply. |
think that that goes to Mr Elliott’s point.
There are governance arrangements that
clarify what should be in those reports.
The point of the clause is that there

is an additional requirement, which is
expressly to deal with the independence
of decision-making. That is why that is
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the only one that is mentioned, because
normal business and protocols will
cover the rest of the material. | have

no personal difficulty with Mr Allamby’s
suggestion for a framework to be
developed that could provide useful

and timely information to those who are
interested.

The Chairperson: We move on to clause 6:

“Amendment of law relating to legal aid, civil
legal services and criminal defence services”.

Mr Gerry Hyland (KRW Law LLP):
There is no issue with exceptional grant
funding applications being brought into
the mainstream of legal aid. With the
two types of exceptional grant, which
have traditionally been inquests and
non-inquests, we have a concern that
there is a risk to independence in
decision-making, which my colleague
and many other contributors mentioned.
You are dealing with very controversial
cases on which particular views may be
taken by a particular Minister. We would
all want to make sure that we have a
system that is fit for purpose. There

are concerns about the current system.
These provisions mirror some provisions
in England and Wales, where, one of the
submissions notes, only some 5% of
applications were approved under the
English regime. We have concerns that
there is an inherent delay in the current
system, and there is no indication that
the new system would be any fitter

for purpose.

Clause 6 is technical in nature and
brings forward a number of provisions
from the Access to Justice (Northern
Ireland) Order 2003. The Bar Council, for
example, mentioned that it is seeking

a counsel’s opinion on some of the
provisions. We would welcome the
opportunity to comment on that at a
later date, if it is made available to the
Committee. A number of issues highlight
the theme that members have heard

at great length: concerns about the
independence of the decision-making
process under this new regime.

Mr Andrews: | think that we could take
this under schedule 2, because the
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meat of the proposal is in schedule 2
rather than in clause 6, if that is helpful.

The Chairperson: Go ahead.

Mr Andrews: Schedule 2 and clause

6 do two different things. Certain
provisions for criminal legal aid are
being transferred to the 1981 order.
These are not speaking to criminal
legal aid per se but are to do with the
infrastructure — that is to say, the
registration of providers and disclosure
of information. There is no existing
provision for disclosure of information
in the 1981 order, so that is essentially
trying to bring to bear the same tools for
civil legal aid as for criminal legal aid.

If I may suggest, for civil legal aid, there
are two substantive changes. One is to
abolish what was known as the “funding
code” in the 2003 order. That will mean
that the existing legal aid scheme, with
its various tiers, which practitioners
know, will continue in the first instance.
So that is an “as you were” provision,
if | can put it in those terms. The
second change is to do with exceptional
grant funding. As | said in an earlier
observation, the provision effectively
leaves the entire responsibility for
deciding those cases with the new
body. It does not require any referral to
Ministers, as is currently the case. As

| said, in the access to justice review,

it was specifically recommended that
that referral would be removed from
the system, and the current legislation
does that.

The Chairperson: Let me continue with
schedule 2, given that you have invited
me to do so. | ask the Law Society for
its comments.

Ms A Elliott: My issue with schedule 2
is an expansion of the independence
of the director. | mentioned that clause
3 will put in a minimal safeguard, and
the second safeguard is, obviously, the
appeals mechanism. For the appeals
mechanism to have confidence, it must
be seen to be fair, accessible and
rigorous. If it is anything less than that,
the public will not have confidence in
the system, and the only outcome that

236.
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can be anticipated would, ultimately,
be judicial review. | see that the
Department has taken on board some
representations that were made about
the appeals mechanism that was initially
proposed. The Bill refers to three panel
members at least, but the details are
quite light. | ask members to pay close
attention to the regulations that will be
brought forward in due course. | know
that MLAs are not strangers to the
current appeals system. | am sure that
many Committee members, through
their constituency work, have personal
knowledge about some of the complex
issues in terms of fact and law.

Members will also be aware that the
appeals mechanism does not attract
legal aid. At present, appellants either
appear in person or they request that
the matters be considered on the
papers. Alternatively, they will have a
solicitor or barrister attend, usually

on a pro bono basis. It should not be
assumed, however, that matters to be
considered on the papers will always be
sufficient. As members will be aware,
appellants often have literacy issues,
mental health issues and limitations

in presenting the facts that might be
relevant and addressing areas of the law
that would be relevant to the appeals
panel.

Against the background that | have
described, it is imperative that members
of the panel who are appointed are
externally recruited lawyers who

may provide redress or balance to
inadequacies or deficiencies for
appellants in presenting their case.
That is not to say that there is not

room for the layperson; there is. A
layperson can provide a common-
sense view and an expertise outside
the law. Those details will be in the
regulations. The Committee should be
very concerned that the panel should
have the ability and the power to make
fair determinations, provide reasons
and, ultimately, protect the Department
from challenge and safeguard the rights
of individuals to prosecute in what may
be a very difficult case.
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In a similar vein, it is important that the
work of the appeals panel is open and
transparent and that it is not carried
out in a darkened room somewhere. To
expand on the procedures and detail

in the Bill, which is very light, natural
justice would indicate that appellants
should always be allowed to appear in
person unless they determine that they
do not wish to do so. Appeals panels
are often better informed by such oral
representations, but there is always

a balance to be struck between the
demands of natural justice and running
a cost-efficient system. The Bill, in its
current format, provides for appeal
without any oral hearings, unless that
may be prescribed. That will come
through in regulations.

243.

Finally, | ask the Committee to take a
careful view of that provision and keep a
close watch on the regulations that will
eventually be presented.

Mr Hanna: We entirely endorse the Law
Society’s comments. | refer members to
the Second Stage debate, particularly
the comments from Mr Allister and Mr
Maginness, in which they discussed
the workings that have been going

on for a long time as to how legal aid
committees function. They function
very well in practice. Practitioners
usually turn up on a Friday afternoon
with their clients. They appear before
the committees, and appeals are gone
through very vigorously. The system
works extremely well because there are
qualified solicitors and barristers who
are trained to know all the issues with
the applications and appeals that they
are dealing with.

Mr Caughey: A point was made about
exceptionality provisions. In England
and Wales, with comparable provisions,
the number of applications has been
extremely low, and the number of
successful applications has been even
lower. | think that it would be useful for
the Committee to have an indication
from the Department of the number of
applications that it thinks that it will
receive each year and the number that
will be granted.

242.
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Funding for inquests is not brought
within the scope of the mainstream
legal aid system by way of the Bill.
Individuals will have to continue to
apply by way of the exceptional funding
arrangement. The Committee should
seek an assurance from the Department
that requiring individuals to apply by way
of that exceptionality provision does not
in any way disadvantage them any more
than if they were applying through the
mainstream system.

The Chairperson: Did anyone not get
an opportunity to speak to clause 6 or
schedule 2?

Mr Mulholland: | have a couple of
additional points on schedule 2. We
noted that schedule 2 was trying

to replicate some of the provisions
from the 2003 order that had not yet
commenced. Paragraphs 1 to 4 of
article 36 in the original 2003 order
seem to have been carried across
faithfully but article 36(5) does not.
That paragraph stated that there was
a requirement on the Department to
consult:

“the Lord Chief Justice, the Law Society and
the General Council of the Bar of Northern
Ireland, and ... may undertake such other
consultation as appears to him to be
appropriate.”

That may be an omission, or it may be
the intention to deal with that in another
way. We would appreciate clarification on
that point.

We are already mindful of and are
working on registration, which is dealt
with in schedule 2. However, we would
definitely appreciate the opportunity
for the Department to conduct a public
consultation on the matter.

The Chairperson: Why is the omission,
as you see it, of that paragraph
important to the Bar Council?

Mr Mulholland: We understood that
this was intended to give effect to

the 2003 order. As | say, it is a point
of clarification on whether that is an
omission or an intentional change from
the 2003 order.
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The Chairperson: Clause 8 deals
with the appointment of the presiding
coroner.

258.

Mr Caughey: The Human Rights
Commission broadly welcomes the
proposal and hopes that it will further
strengthen the efforts to address
delay in the Coroners’ Court, which

Mr Murphy set out earlier. Delays in
inquests relating to deaths during

the conflict in Northern Ireland have
once again recently been raised by the
European Court of Human Rights in
the McCaughey case. The Committee
of Ministers continues to monitor
measures taken to address delay.
This autumn, the UN Human Rights
Committee will also consider the
matter. We will report to it and keep the
Committee up to date.

259.

The Chairperson: Clause 12 is on
commencement.

Mr Andrews: There is very little for

us to say. It is really a matter for the
Department following the passage of the
legislation. The timing of that will, | am
sure, determine what the Department
decides should be an appropriate
commencement day.

262.

The Chairperson: Schedule 1 deals with
the transfer of assets, liabilities and
staff of the commission.

Mr Andrews: This is a normal provision
that you would expect to see when a
public body changes its status. There is
nothing controversial or exceptional.

Mr McCartney: With the transfer of
staff, are there any issues with equal
pay, change of status or change of
pension rights?

Mr Andrews: Any outstanding pay
matters have been resolved. So the
answer to your question is no.

Mr T Elliott: Do you see the transfer

of staff being perceived by the wider
public as rearranging the deck chairs

as opposed to providing real change

by bringing new people in? It is widely
accepted that there have been problems
with the Legal Services Commission. If

260.
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staff transfer, that may be perceived as
jobs for the boys.

Mr Spence: There has already been
considerable movement of staff in and
out of the organisation with transfers
and secondments to the Department.
When appropriate, we have been
advertising. In future, | think that,

with specialist jobs that cannot be
filled readily from elsewhere in the
Civil Service, the tendency will be to
advertise. It is good that the staff
movements have been both in and out
of the organisation, because some
people have been working in the Legal
Services Commission for a long time,
and the change of status will enable
them to try to broaden their careers in
the public sector.

Mr T Elliott: How does the private sector
— the Bar Council and the Law Society
— view the transfer of staff?

The Chairperson: If they wish to
comment —

Mr Andrews: | was going to be cheeky
and say that most of the staff came
from the Law Society to the Legal
Services Commission. [Laughter.]

Ms A Elliott: | suspect that Mr Elliott
may be quite right in identifying the
issue. If | have read the papers
correctly, it appears that the cost of

the commission at the moment is £7-2
million, and, with the transfer, the cost
of the new agency will be £8 million. |
do not know whether the issue has been
raised about additional capital being put
into the new body to deliver all that is
promised. Time will tell.

The Chairperson: We now have the
Law Centre on the Attorney General’s
proposed amendment.

Mr Allamby: We support the Attorney
General’'s amendment. When we put in
our submission, we had not seen the
detail of the proposed amendment. We
now note that it is confined to health
and social care issues. As things stand,
the Attorney General has powers to
order inquests. Our understanding of
the amendment is that it will allow the
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Attorney General to ensure that, in this
case, he gets access to the relevant
material in a timely and straightforward
mannetr.

One of the bases on which you might
decide to order an inquest or otherwise
might be having all the material before
you in order to make a sensible and
prudent legal decision. It seems,
therefore, to be about straightforward
administrative efficiency, openness and
transparency. We have examples in
recent public inquiries of how difficult it
is to get access to the full picture until
you get to public inquiry stage. It seems
to me that this is one way of ensuring a
much more seamless and transparent
process. We would have supported an
amendment going beyond health and
social care because we think that the
same principles apply in other cases,
but we recognise that that is clearly not
what the Attorney General is looking
for. | say that in full cognisance of the
political sensitivities that go with some
of the areas that are dealt with in the
inquests that were referred to earlier.

Mr Caughey: | will reiterate a point

in our submission that the state’s
procedural obligation under article 2
of the European Convention on Human
Rights extends to deaths in a medical
context.

Mr Murphy: We welcome the Attorney
General’s proposed amendment,

and, although we accept that it has a
principal focus, we consider that it may
have a broader effect, especially with
article 2 legacy cases. A provision could
be made that disclosure of material
directly relating to the circumstances
of the death of the deceased might

be sensibly made automatically to the
Attorney General and to the next of
kin. The proposed amendment has a
medical context, but the principle could
be extended to public records.

The Chairperson: Are there any other
comments? If not, that concludes

the session. Some clauses were not
discussed because nobody wanted to
comment on them. | assume that we are
content with that.

269.

| thank everybody for coming today to
share their views. Over the coming days,
the transcript of today’s event will be
circulated to everybody who participated.
When that is finalised, it will be
published on the Committee web page
and included in the Committee report

to the Assembly on the Bill. Thank you,
everyone, for helping us today.
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270.

271.

272.

273.

The Chairperson: We will work our way
through the Bill clause by clause, asking
officials to briefly outline the purpose

of each clause and the Department’s
response to the issues raised. We will
then invite questions from members
before moving to the next clause.

| welcome Mark McGuckin, deputy
director of the public legal services
division; Siobhan Broderick, deputy
director of the civil justice policy and
legislation division; Carol Graham,

the Bill manager; and Padraig Cullen,
principal legal officer in the public legal
services division. You are all welcome
to the meeting. As normal, this will be
recorded by Hansard and published in
due course. | am going to hand over to
you to outline briefly clause 1. | am not
sure who is taking the lead.

Mr Mark McGuckin (Department of
Justice): Thank you, Chairman. | will
take the lead for quite a lot of this.

As an overall summary, the purpose
of the Bill is to dissolve the Legal
Services Commission and to create
new arrangements for the delivery of
legal aid in Northern Ireland, within
the Department of Justice. Clause

1 will dissolve the commission and
transfer its functions and staff to the
Department. On transfer, it is intended

274.
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that an executive agency will be created
within the Department to administer the
delivery of legal aid services.

Clause 1(5) refers to schedule 1 to

the Bill, which makes provision for the
transfer of “assets, liabilities and staff”
from the commission to the Department.
The clause is pretty straightforward. | am
not sure, Chairman, whether there were
too many comments. The Legal Services
Commission welcomed the clause. The
Bar Council welcomed any improvement
to ensure transparency, predictability
and accountability, and we believe that
the new arrangements will facilitate that.

The Chairperson: Do members have
any questions on clause 1? OK. We
will move to clause 2, which is about
designation of the director of legal aid
casework.

Mr McGuckin: Clause 2 makes
provision for the appointment of a
director of legal aid casework. The
purpose behind the creation of that
statutory position is to help ensure that
there will be no ministerial involvement
in individual funding decisions on civil
legal services. The Minister will be
required to designate an individual as
the director, and the director’s function
will be to take decisions on the grant

of funding for civil legal services in
individual cases. Subsection (2) requires
the director to carry out the functions
of the office on behalf of the Crown.
Subsection (3) provides that the service
as the director is service in the Northern
Ireland Civil Service, and subsection

(4) requires the Department to provide
civil servants or other persons to give
appropriate assistance to the director.

We had a number of comments from
the Law Society, the Association of
Personal Injury Lawyers and the Bar
Council in relation to this clause. The
Law Society suggested that it should be
an externally recruited figure, preferably
somebody with experience in civil justice
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279.

matters. The Association of Personal
Injury Lawyers was concerned to ensure
that the director of legal aid casework
was legally trained, and argued that that
would reduce the number of appeals.
The Bar Council outlined concerns

that there was no requirement for

the director to be legally trained or
qualified and that that might lead to
more challenges through the process. In
response to that, the Department says
that the director will take each of his
decisions individually and independently
of any interference. The director will
have recourse to independent legal
advice as and when required. An

awful lot of cases that go through
requests for civil legal aid are relatively
straightforward, and the majority of
them will go through on the first request
or after subsequent information has
been required. It is only in more difficult
circumstances that there is a need for a
review process. In taking his decisions,
the director of legal aid casework will
have access, as required, to legal advice
to support that process. The director will
require a number of skKills in running a
large agency with a considerable budget
such as this, and legal support is just
one of those.

Mr McCartney: The Law Society

said that somebody external to the
Department should be recruited. Is that
a possibility? Could that happen, or do
you feel that it has to be from within?

Mr McGuckin: It depends on the nature
of the appointment. The person who is
employed in an agency is normally a civil
servant. So, if you appoint somebody
from outside the Department or the

Civil Service, they will, on appointment,
effectively become a civil servant.

They could be recruited from outside
the Department. For example, it is a
Senior Civil Service post, and all those
posts at those grades are currently
being recruited externally. There is an
external competition running now and,
ultimately, an external person could go
into the post. As | understand it, the Law
Society, at one stage — it is going back
a number of years — had an individual
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who had previously been a civil servant
running the legal aid department for it.

Mr McCartney: The Bill states:

“The Department must designate a civil
servant in the Department”.

| am not saying that that should not
be the case, but does it have to be
the case? In other words, if someone
outside the Department sees this
advertised, are we legislating so that
they cannot be appointed?

Mr McGuckin: Not necessarily. Were the
person to be recruited, they would be
appointed to the Department first, and
the Minister would then designate that
individual as the director of legal aid
casework. So you could run an external
competition; it would not be a public
appointment as such, but somebody
would be recruited to the Department
and then designated as the director of
legal aid casework.

Mr McCartney: | do not think that is
clear from reading it. It says:

“The Department must designate a civil
servant in the Department”.

If you were to read that in an
advertisement, you might think that
if you are not in the Department, you
cannot apply.

Mr McGuckin: If it went to an external
recruitment process to fill the post,
the process would make clear that
your appointment would be first to the
Department and, following that, you
would be designated as the director of
legal aid casework. The Minister would
address that issue.

The Chairperson: Would there be an
internal and external competition?

Mr McGuckin: We do not have any
plans to do that at this point. | am not
sure that we have looked precisely at
what the mechanism is for the transfer
of the existing responsibilities. There

is an individual who is currently the
chief executive of the Legal Services
Commission, and we would have to look
at what happens to that individual and
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the potential for retaining the expertise
over a transition period, then look at
how you fill the post again in the future.

The Chairperson: Taking that transition
into account, in the future will there be
competitions for this post, or would it
just be the Minister designating whoever
he wants? Will there always be a
competitive process for someone to get
this job?

Mr McGuckin: There would not
necessarily always be a competitive
process. There are a number of ways in
which people get moved around in the
Senior Civil Service (SCS). You could
have a direct competition into the post;
you could have a competition within the
existing grades of staff across the SCS
in all of the Departments; or you could
be looking at a managed move within
the Department or, more generally,
across the SCS.

Mr Elliott: On the same topic, | am not
comfortable with the way it is written, as
Mr McCartney has highlighted:

“The Department must designate a civil
servant in the Department”.

You have indicated, Mark, that were
there to be wider recruitment, the
person would be recruited into the
Department and then be appointed
director. However, should it not be the
opposite way round? The person should
be recruited to the position, and then
become a civil servant. To me, that

is better. | do not want to discard the
opportunity for a civil servant to become
director, but | also do not want to discard
the opportunity for someone from
outside the Civil Service, or certainly the
Department, to be appointed.

Mr McGuckin: Going back to what | said
in response to Mr McCartney, there are
a number of ways in which this type of
post can be filled. Sometimes, it will be
done through direct recruitment into a
post. When you do that, ordinarily you
become a civil servant first and the
post-holder second, because you bring
with you rights, such as tenure and so
on, that are wider than just that post-
holder. In most cases, you are recruited
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into the SCS and then find your way into
a particular post.

There have been occasions in the past,
and they will probably continue, where
people are directly recruited into a post,
but it is usually through the process of
becoming a civil servant in response to
that particular post. They then retain the
right to be able to move to other posts.

Mr Elliott: You say that that is the
normal way of doing it, but is there
anything to stop an open recruitment
process that could allow people who are
not civil servants, but also people who
are civil servants, to apply for that post?
Is there a method to do that?

Mr McGuckin: Yes, there is. It is the
same as any open competition. If the
post was identified as one for which you
wanted to have an open competition,
that competition is not just open to
people outside the Civil Service but to
people internally in the Civil Service.
They are not excluded from it. Any
competition would be open to both
internal and external candidates, if it
was an external recruitment process
specifically for this post.

The Chairperson: Clause 3.

Mr McGuckin: Clause 3 is on the
exercise of functions by the director, and
it includes a number of safeguards to
guarantee and protect the independence
of the director and his decisions on

the grant of civil legal aid in individual
cases. Subsection (1) requires the
director to comply with directions given
by the Department and to have regard
to guidance issued by the Department.
Subsection (2)(a) provides that the
Department must not give a direction
or guidance about the granting of

civil legal aid in individual cases, and
subsection (2)(b) places a duty on

the Department to ensure that the
director acts independently of the
Department when applying direction or
guidance. Subsection (3) requires the
Department to publish any directions or
guidance, and subsection (4) provides
for directions and guidance under the
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section to be revised or withdrawn from
time to time.

As an overview, the Department can
issue guidance and direction about
carrying out the director’s functions,
but not in respect of individual cases.
Indeed, the Department is under an
obligation to ensure that the director
acts independently when applying a
direction or guidance in relation to an
individual case. To go further, when
the director refuses an application
for funding or further funding, there
is provision elsewhere in the Bill for
an independent appeal panel to hear
appeals against those decisions.

I will look at the comments from the
consultation. The Law Society stated
that the Department had not taken

on board the concerns of the Joint
Committee on Human Rights about the
designation of a departmental official
as the director of legal aid casework.
The Committee felt that adherence

of such an official in the Civil Service
code pledging loyalty to the Minister of
State effectively trumped the practical
arrangements of the guidance. A number
of other concerns were raised by the
Joint Committee on Human Rights on
the need to ensure compatibility with
article 6, and the Law Centre proposed
a number of amendments. | do not
propose to go through all of those,
because they will be in your briefing.
However, when we were putting together
the safeguarding regime over individual
decisions when we were developing the
new arrangements, we were very alert
to the issues that had been raised by
the Joint Committee on Human Rights,
and, indeed, the Joint Committee on
Human Rights was concerned about the
independence of the director of legal
aid casework in an environment where
there was not access to an independent
appeals mechanism. We addressed
that in Northern Ireland by making
provision in the Bill for an independent
appeals mechanism. So the final
arbiter, ultimately, if the director of legal
aid casework refuses an application

for funding or further funding, is that
independent appeals panel, which we
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will talk about later on. | think that

we have addressed in the provisions
the concerns that some individuals
have highlighted, which came from the
Joint Committee on Human Rights in
Westminster.

Mr McCartney: In relation to

the specifics of the Law Centre’s
amendments, is there any particular
reason why you think they would not
strengthen the Bill?

Mr McGuckin: | am just checking to see
whether | have that.

Mr McCartney: It is on page 8 of
Hansard. The reason | ask is that |
know that you were at the meeting in
the Long Gallery. A number of people
there raised issues and concerns about
independence and conflict of interest.
To me, these two proposals seem to
strengthen and militate against those
concerns.

The Chairperson: Have you found them,
Mark?

Mr McGuckin: Yes. | have them here.
The Law Centre has suggested the
addition —

Mr McCartney: In relation to clause 3(1)
(a) it is:

“comply with directions given by the
Department about the carrying out of

the Director’s functions...save where this
compromises the Director’s independence”.

That is the Law Centre’s addition there.
Have you any particular reason why you
do not find it acceptable?

Mr McGuckin: | do not think that it

is necessary. What we are protecting
here are decisions on individual cases.
Clause 3(2) states that the Department:

“must not give a direction or guidance about

the carrying out of those functions in relation
to an individual case, and ... must ensure that
the Director acts independently”

while doing that. | am not sure what is
added by the additional element that
has been suggested.
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Mr McCartney: | accept that it becomes
very explicit about independence and,

in a sense, if you do not feel that those
words are necessary, then putting them
in should not be a burden.

Mr McGuckin: We looked at this in the
broader scheme, and | think that there
are some comments which came from
wider consideration in Europe about
what a legal aid scheme should look
like and its dependence. We looked

at how the director would apply his
function within the broader legislative
framework. The director will consider
applications, and one of the concerns
was about applications for funding to
challenge decisions of Government. In
all the activities that he undertakes, the
director will be bound by the specific
requirements of each of the schemes
involved, which set out the criteria for
taking those decisions, and will do that
independently of the Department.

The other aspect to that is in regard to
drafting. We went through the detail of
the Bill as it came up with the legislative
draftsman. | am not sure whether there
would be any unintended consequences
that we cannot identify at this point in
time if we added additional wording

into the carefully crafted wording of the
legislative draftsman.

Mr McCartney: OK, but just as a

sort of proposition, if this became an
amendment, it is not something about
which you would say, “If you do this, it
will result in something that is negative
to what we are trying to achieve”. | do
not expect you to answer that here and
now.

Mr McGuckin: | cannot see it having
that impact at this point, but | would like
to take it away and look at it.

Mr McCartney: It is the same with the
proposition in relation to clause 3(2).
Reading it and from what was said at
the presentation in the Long Gallery,

it seems to add strength to what you
are trying to achieve, particularly when
issues of independence and conflict
of interest are raised. Can | ask that
you come back with a considered
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view of that? If they were tabled as
amendments, what effect would they
have?

Mr McGuckin: Again, | do not think that
there is anything there, particularly.

| am not sure about the extent to

which it actually provides any strength
to the clause as it stands or the

overall scheme as it stands. | tend to
look at this as an overall package of
measures to which each of the clauses
contributes, in its own way, to pulling
together.

Mr Padraig Cullen (Department of
Justice): If it is of assistance, | wonder
whether | might intervene with an
additional comment. The letter from
the Departmental Assembly Liaison
Officer (DALO) before you addresses
the potential impact of directions and
guidance. If | may, | refer you to the
fifth page of the note. We set out there
that it may be important to address the
issue of the potential impact. Some
misunderstanding may perhaps have
arisen about the potential impact of
directions and guidance. It notes that:

“it must be emphasised that any direction or
guidance issued by the Department cannot
override”

relevant legislation, whether that be
primary or secondary legislation. The
guidance and directions sit under

the umbrella of the formal primary
legislation and the details of the
secondary legislation. | hope that is of
assistance to the Committee. You will
see that the DALO letter goes on to
give two examples: one of a direction
and another of guidance that has been
issued to date.

Mr McCartney: Are you saying that those
particular amendments apply here?

Mr Cullen: Yes, in that there is a clear
understanding of what directions or
guidance can do. They cannot override
legislation, whether primary or secondary.
Respectfully, in the wealth of material
that is before the Committee, that point
of detail is clearly articulated by us.

The Chairperson: We will move to clause 4.
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Mr McGuckin: Clause 4 deals with

the delegation of the functions of the
director. Subsection (1) allows the
director to delegate his functions. That
enables the director to delegate, for
example, decision-making on the merits
of a legal aid application, the application
of any relevant merits test for a
particular area of work with regard to

a legal aid application and the ongoing
monitoring of decisions.

Subsection (2) provides under clause 3
that the Department may give directions
about the delegation of the director’s
functions. The Department will be able
to require the director to delegate or not
to delegate particular functions and to
give directions about persons to whom
the director may or may not delegate
those functions.

Subsection (3) ensures that the function
of the director may be delegated entirely
or subject to limitations or conditions.
For example, decision-making on the
merits and financial eligibility may be
delegated to a provider, whether they

be solicitors, those in private practice

or the voluntary not-for-profit sector, on
particular matters or subject to financial
limits as to the amount of work that can
be carried out on a case before it must
be referred to the director for a decision
on further legal aid funding.

Subsections (4) to (8) make provision
about the effect of delegation in the
earlier subsections. Subsection (4)
provides the power to limit the duration
of a delegation and to revoke it. There
are a number of other protections as
you go through it. The Association of
Personal Injury Lawyers suggested
that anyone who is considering an
application for legal aid, whether it is the
director or someone who has functions
delegated to them, should be legally
qualified and have legal knowledge,
experience or training.

The Bar Council also talked about the
existing system of appeals panels. In
effect, the clause is about the ability

of the director of legal aid casework

to delegate decisions to his staff and
outside the organisation; for example, to
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a solicitor in a particular scheme, to do
a certain amount of work. For instance,
under the green form scheme, they
would be able to do a certain amount of
work before having to come for approval
to the director of legal aid casework.
That is what this facilitates.

Mr Elliott: Does the director have the
authority to delegate at present?

Mr McGuckin: | believe that he does,
yes. Part of this is about easing the
process and facilitating decisions to be
taken at the right level.

Mr Elliott: At present, could that be
delegated to an outside panel or group
of lawyers?

Mr Cullen: Under the current legislative
framework, under secondary legislation,
yes. Solicitors deal with initial funding,
which is called legal advice and
assistance, under what we refer to as
the green form scheme. Solicitors apply
the financial eligibility test for that and
can provide work up to a specified limit.
When they reach that limit, they can
apply to the Legal Services Commission
for an extension of funding. However, in
the first instance, the solicitor decides.
The solicitor applies the financial
eligibility test for the second form of
funding under what we call ABWOR —
assistance by way of representation

— and can apply to the commission

for authority to fund the work to go to
court for certain types of cases. So,

it would be a matter of reproducing
that form of arrangement for the lower
level of cases. In the County Court or
High Court, solicitors must apply to the
commission for funding.

The Chairperson: We will move on to
clause 5.

Mr McGuckin: Clause 5 provides for
the production of an annual report by
the director of legal aid casework on
how he carried out the functions of

his office during the financial year. The
other provisions are about sending it

to the Department and its being laid.
The clause has been broadly welcomed,
although the Law Centre raised an
issue about late publication by the
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Legal Services Commission of its
annual reports and accounts. It is fair
to say that the situation has improved
significantly in the commission, and,
generally, the reports are now published
in line with the required framework.

As | think you pointed out, Chairman,
there are other requirements as to

the publication of annual reports and
accounts.

There is a question mark over whether
this report would form part of the annual
report and accounts or form a separate
report. However, we envisage that it
would be published in line with the
timing of those.

The Chairperson: OK. If members have
no questions, we will move to clause 6.

Mr McGuckin: Clause 6 introduces
schedule 2 to the Bill, which contains a
large number of amendments. The main
statutory provisions governing legal

aid are encompassed in the Legal Aid,
Advice and Assistance (Northern Ireland)
Order 1981 and the Access to Justice
(Northern Ireland) Order 2003. The
2003 Order will, ultimately, replace the
1981 Order, but large parts of it remain
non-commenced, and that has been a
complicating factor in bringing forward
the Bill.

To support the legal aid reform
programme, the provisions in articles
10 to 14 and 17 to 20 of the 2003
Order, regarding civil legal services, will
be commenced at the same time as
the commission is dissolved. Pending
commencement of articles 21 to 31
of the 2003 Order, regarding criminal
defence services, representation

in criminal cases will continue to

be provided under Part Il of the
1981 Order.

As an interim measure, the Bill will
also amend Part lll of the 1981 Order
to replicate some of the provisions

in the 2003 Order regarding the
assignment of solicitors and counsel,
provide for a registration scheme and
place restrictions on the disclosure of
information in relation to criminal legal
aid. Chairman, | am not sure whether
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you want to go into the detail of that
now or whether you want to pick it up
during the discussion of the schedule.

The Chairperson: If you are going to
cover it in the schedule, we can do it
then.

Mr McGuckin: The only comment was
from the Bar Council, which said that
it had sought legal advice and that it
would revert to you in due course. We
would welcome sight of that as well.

The Chairperson: That is fine. | have no
questions on clause 6. Do you want to
touch on clause 7? Had you planned to,
or will we move on?

Ms Siobhan Broderick (Department of
Justice): | was going to ask whether we
can deal with clauses 7 and 8 together,
because they are interlinked.

The Chairperson: Yes.

Ms Broderick: They both deal with

the Coroners’ Courts, as you can see.
Clause 7 makes the Lord Chief Justice
president of the Coroners’ Courts by
amending section 12(1D) of the Justice
(Northern Ireland) Act 2002. That
section lists the courts of which the
Lord Chief Justice is already president,
and it is amended by the addition of the
phrase “Coroners’ Courts” to the list.
The inclusion of that amendment in the
Bill makes it subject to cross-community
support under section 84 of the Justice
(Northern Ireland) Act 2002.

Clause 8 requires the Lord Chief

Justice to appoint one of the coroners
to be presiding coroner, who will have
responsibility for the Coroners’ Courts
and the other coroners. It also provides
that the presiding coroner will hold

office in accordance with the terms of
his or her appointment. If the office
becomes vacant, the Lord Chief Justice
may then appoint an acting presiding
coroner, pending a new appointment.
These provisions are consistent with

the existing arrangements for the
appointment of presiding a County Court
judge and a presiding district judge for
Magistrates’ Courts. Clause 8(3) and (4)
provide for some small consequential
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amendments that arise. Two comments
were received in respect of those.

The Human Rights Commission asked
whether the provisions would assist in
mitigating delay in the Coroners’ Courts.
The Policing Board asked a similar
question, and asked for more details in
respect of the presiding coroner.

The changes are intended to assist

in the better administration and case
management of inquests, including
legacy inquests. The role of the
presiding coroner will be to facilitate the
coordination and management of cases
in the inquest system, including legacy
cases.

The Chairperson: There are no
questions on that. Thank you, Siobhan.
We will move on.

Mr McGuckin: Clauses 10 and 11
deal with supplementary and incidental
provisions and repeals. Are you happy
enough with those, Chairman? Shall we
just move on to the schedules?

The Chairperson: Yes. We have no
issues with those clauses.

Mr McGuckin: Schedule 1 is
straightforward. It is about transferring
the staff of the Legal Services
Commission to the new executive
agency in the Department of Justice.
The Bill provides that:

“Persons who immediately before the
dissolution date are employed by the
Commission are transferred on that date
to employment in the Northern Ireland civil
service”.

The Transfer of Undertakings (Protection
of Employment) Regulations (Northern
Ireland) 2006 will apply, and all staff
will move to Northern Ireland Civil
Service terms and conditions. That is
fairly straightforward. The Information
Commissioner identified that he would
be in touch regarding the transfer

of records from the commission to
the Department. We welcome that
engagement.

The Chairperson: Is that everything on
schedule 27
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Mr McGuckin: That is schedule 1.

The Chairperson: Sorry. We have yet to
cover schedule 2.

Mr McGuckin: Schedule 2 contains a
large number of amendments, which |
have introduced already when talking
about clause 6. | will go through them.
The first substantive issue is the
assignment of solicitors and counsel.
The Bill gives the Department the
power to make rules that must grant

a legally aided person the right to
select any representative — solicitor or
counsel — to act on his or her behalf,
provided that the representative has
not been prohibited from being so
assigned by either the Law Society or
the Bar Council. There is a rule-making
power and the Department could,
among other things, prescribe the
circumstances where the right to select
a representative did not apply or restrict
the right to select the representative

in place of a representative who was
previously selected. Effectively, there

is a fundamental right to select your
own representatives, but there are
occasions when people want to change
their representative, and the rules would
set out when it is reasonable to make
such a change, for example when there
is a fundamental breakdown in the
relationship between the individual and
their legal representative. | am not sure
that any comments were raised on that
aspect.

The Chairperson: The Examiner of
Statutory Rules raised an issue with the
Committee that affirmative resolution
initiates a lot of this but that it is subject
to negative resolution subsequently. He
suggests that it should be affirmative on
all occasions. What is the Department’s
view on why it should be negative
resolution?

Mr McGuckin: | will defer to Padraig
on that. However, to set the context,
my understanding is that, with issues
like this that are set down in rules and
regulations, it is standard practice to
allow the Assembly the opportunity to
look at the first set and the detail of
what is included in those rules and
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regulations and to consider carefully
what their intent and practice is.
Subsequently, there are minor changes
and modifications made to those, and it
is normal practice for them to be taken
forward by negative resolution, because
they are, effectively, reasonably minor
changes to an existing framework.
Padraig, do you want to add anything?

Mr Cullen: The Committee may have
available to it the supplementary note
that the Department submitted upon
receipt of the advice of the Examiner

of Statutory Rules. We record, as Mark
said, our understanding that statutory
rules are normally subject to the
negative resolution procedure. We also
refer to the fact that the current drafting
of the clauses reflects the previous
approach in the Justice Act (Northern
Ireland) 2011, which made two reforms
to financial eligibility in respect of
criminal legal aid whereby it is provided
that the first set of rules will be subject
to the draft affirmative procedure but
that subsequent rules will be subject to
the negative procedure, as the clause is
currently drafted. We respectfully note
the views expressed by the Examiner
of Statutory Rules. If the Justice
Committee, together with the Assembly
authorities, wants to provide that all
the rules should be subject to the draft
affirmative procedure, the Department
would not wish to argue against that.

Mr McGuckin: | will continue with
schedule 2 and the issue of register

of solicitors and counsel eligible to be
assigned. The Bill gives the Department
the power to make rules in relation to
representatives who are eligible to be
included in the proposed registration
scheme. That will be subject to a further
public consultation and affirmative
resolution by the Assembly prior to
implementation. The scheme is included
in the Bill only because the Department
is not in a position to commence the
criminal defence services provisions in
the 2003 Order, and it is necessary for
the provisions in relation to the criminal
elements of the registration scheme to
be re-enacted.
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The rules could prescribe the code

of practice setting out the conditions
that must be met by representatives to
qualify for registration; require registered
representatives to comply with the code;
enable compliance with the code to be
monitored; and introduce sanctions if
representatives are not in compliance
with the code. That was in the 2003
Order but was not commenced.

In looking at the Legal Services
Commission’s performance, the Public
Accounts Committee was critical of

the delay in bringing that forward. We
have engaged with the Law Society

in developing a code, and we plan to
engage with the Bar Council.

The Law Society was concerned that
there was an element in the 2003
Order that required the Department to
consult the Lord Chief Justice, the Law
Society and the General Council of the
Bar of Northern Ireland and undertake
such other consultation as appears

to him to be appropriate. There are
other provisions in the 1981 Order
that require the Department to consult
with a number of statutory consultees,
including the Lord Chief Justice and the
Attorney General. In bringing forward
the rules under this rule-making power,
in compliance with its obligations, the
Department will always consult with
the Law Society and the Bar Council.
In other words, it was not necessary
to prescribe the statutory consultees
because they are already covered in
the 1981 Order. Furthermore, we have
established that we would consult with
the Bar and the Law Society on these
issues as a matter of good practice.

The Chairperson: OK. Thank you.

Mr McGuckin: The Bill includes
provision to prevent the disclosure of
information in connection with a person
seeking criminal legal aid except with
his or her consent as permitted under
the prescribed rules made by the
Department. It brings the schemes for
civil and criminal legal aid under the
same practice. Effectively, that means
that, if information is being disclosed
by an applicant in support of their legal
aid application, it will not be disclosed
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more generally. However, that does not
preclude the publication of information
in relation to the amount of funding paid
to any person as part of that process.

| do not know whether there were any
concerns about that.

The Chairperson: No.

Mr McGuckin: The next issue relates
to the funding of civil legal services by
the Department. This is largely about
replacing the arrangements for the
Commission with the new agency of the
Department. The Law Society outlined
that, at paragraph 6(11) of schedule

2 —

The Chairperson: | am sorry for
interrupting but, as far as | am aware,
we have no further issues with schedule
2, unless members have anything to
add. It is just to save some time. You
have addressed the issues that we have
taken note of.

Mr McGuckin: Are you happy enough
with the issue of appeals panels?
Some issues were raised about the
composition of appeals panels and
so on. Maybe | could take a minute to
address that?

The Chairperson: Around the appeals
mechanism and illustrating the
independence of it?

373.

Mr McGuckin: Yes.
The Chairperson: OK.

Mr McGuckin: The existing appeals
mechanism is a panel of barristers and
solicitors who have been nominated

by the professional body. They hear
appeals against decisions to refuse the
granting of legal aid or to refuse further
funding. In the Bill, we have made
provision for enhancing the existing
arrangements, in line with the public
appointments process, through a new
set of appeal panels to hear those
appeals. When we originally consulted
on that, we suggested that an appeal
could be heard by an individual sitting
alone. In response, consultees came
back and said that you would get a
better outcome if you had a panel of
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members. Consequently, we agreed to
provide for a panel of three members.

We were keen to ensure that there was
a range of experience on the appeal
panels and to open it up to people who
have experience in the relevant areas;
for example, social care and so on for
family matters. Consultees made a very
strong argument for having lawyers on
the appeal panels and said that the
presiding officer of an appeal panel
should be a lawyer. We will bring forward
regulations to facilitate that. Therefore,
appeals against the refusal of civil legal
aid or the refusal of additional funding
will be heard by a three-person appeal
panel, the presiding officer of which will
be a practising lawyer. We hope to have
some wider experience on the panels,
but we expect a number of lawyers to
be involved.

Mr Elliott: Is an appeal panel’s decision
final?

Mr McGuckin: An appeal panel’s
decision is final. It is subject to
oversight by the High Court through

the judicial review process. Therefore,

a decision by an appeal panel can be
judicially reviewed, but it will not go back
to the director of legal aid casework for
ratification. A panel’s decision, once
taken, is final.

Mr Elliott: | am just thinking of the
Agriculture Department’s appeals process,
whereby the Department can overturn
an appeal decision that finds in favour
of an applicant. This is not like that.

Mr McGuckin: No, it is not like that.
To be fair, when we developed our
proposals, we looked very carefully at
what was happening in England and
Wales. The Joint Committee on Human
Rights at Westminster voiced concerns
about the independence of the overall
process. In our view, the independent
appeal panel and the construction
that we have now will underpin the
independence of decision-making.

Mr Anderson: For clarification, when
you say that the independent appeal
panel will be a three-person panel, will
that involve three specific people or will
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three persons with specific expertise 383.
in various areas be chosen? Will three
specific people sit on the panel forever

384.

and a day until they are replaced, or can
you choose from a number of people
with expertise in a number of areas?

Mr McGuckin: We are working up the
detail of the proposals, and we will

bring those to the Committee as part

of the regulations. The intention is,
effectively, to have two panels of people.
One panel will comprise the chairs or
presiding officers of individual appeal
panels, and there will be another panel
from which to draw members. We hope
that, if there were a set of appeals for

a specific class of cases, you would try
to make sure that you had people with
appropriate experience on the panel. We
are not seeing a significant number of
appeals coming forward. Something like
70% of initial applications are awarded
on the first or second pass.

We plan to improve the administrative
processes so that, when an application
is refused, the applicant gets detailed
reasons for that refusal. If those
reasons amount to a deficiency in the
application, they will be able to address
those when they make a second
application, because they will have been
provided with the detail. If an application
is refused because it sits outside the
remit of the scheme to which they have
applied, that will be made clear. Through
that process, we hope to reduce the
number of cases that are refused and
reach the appeal stage. Therefore, the
appeals panels will hear a much smaller
number of appeals.

Mr Anderson: So there could be two
appeal panels.

Mr McGuckin: It could be several
appeal panels.

Mr Anderson: A number of people will
be appointed to sit on those appeal
panels.

Mr McGuckin: Yes.

Ms Broderick: The only other issue is
the Attorney General’'s amendment, if
you want me to address that.

The Chairperson: | had not really
planned to ask you about it, to be honest.

Ms Broderick: OK.
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Mr John Larkin QC Attorney General for

Northern Ireland
385. The Chairperson: | welcome the Attorney
General, Mr John Larkin QC, to the
meeting. Obviously, you have picked up
on some of the Health Minister’s issues,
and members may also have issues in
other contexts. | will hand over to you.

386. Mr John Larkin (Attorney General for
Northern Ireland): | am very grateful,
Chairman. Once again, it is a pleasure

to be before the Committee.

387. | draw attention to the letter from Ms
McCallion to the Committee Clerk dated
30 April. That sets outs a different
statutory text from the one that was
previously circulated to the Committee.
This text makes it clear that it is
confined to deaths occurring within a
health and social care context. The text
seems to me to be largely straight-
forward. | note the concerns that you
have helpfully reproduced from the
Health Minister. For two reasons, it does
not strike me that this will create a
burden on the health service. The policy
context ought to be tolerably clear. It has
come to my attention, directly from my
experience and from the media, that
there is concern about deaths occurring
in a hospital context in particular that
have not been referred to the coroner.
There appears to be a gap in potential
investigation for accountability purposes.
This is designed to close that gap.

388.

389.

390.

391.

Textually, | do not think that this is
capable of overreach. The context
seems to me to be tolerably clear. The
second more pragmatic reason is that,
even if | wished, which | do not, | do not
have the human resources available to
put a burden, as it were, on the health
service. That is, of course, in no way,
any part of my function. There is a
concern, however, that deaths can occur
in a hospital context, and at present

it is largely the decision of doctors as
to whether those matters are referred
onwards to the coroner. The amendment
will plug that gap. It will be possible to
obtain information, for example, about
serious adverse incidents that have

not been referred to the coroner or,
indeed, deaths that may be regarded
as suspicious, that give rise to concern
or that may not be classed as serious
adverse incidents. One concern would
be that, if one confined it ab initio only
to cases of serious adverse incidents,
one might find some elasticity in the
definition of “serious adverse incident”.

With that briefest of outlines, | am
happy to respond to questions from the
Committee.

The Chairperson: Some of the evidence
that we have heard suggests that the
amendment might usefully be applied
across the board. Let me cut to the
chase: there will be those who want this
power to be applicable for investigations
into the past, particularly to be used
against the state. Could the amendment
in any way open the floodgates for those
with that agenda?

Mr Larkin: No. The amendment

is textually confined to health or
social care, so it could not do that.

| understand the argument that this
should be a broader power. Indeed,
the draft that was submitted earlier
— although it was always clear that
the policy context was, as far as |
was concerned, health or social care
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393.

394.
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397.

398.

399.

400.

401.

402.

— could have lent itself to broader
application. This text does not do so.
There is, as we know, a huge debate, to
which | have contributed, as to how we
deal with our troubled past.

| suggest that this is designed to
address an issue that is very much

alive here and now. At this stage, it

is probably not a good idea to give a
general power that might be capable of
a legacy application, other than in the
context of a more global approach to
those difficult issues. However, | confirm
that this text cannot be used in that way.

Mr Elliott: You are very welcome, and
thanks for the information. The Minister
of Health has queried why the Bill is
being used to change legislation. What
is the reason for that?

Mr Larkin: The clue is in the title: the
Legal Aid and Coroners’ Courts Bill.

It deals with an aspect of coronial
procedures, so it strikes me as falling
squarely within the context of the Bill.
The issue that the amendment seeks
to address is, | dare say, reasonably
urgent. We are all familiar with media
reports about deaths occurring without
being referred to the coroner. This is
a timely opportunity to address that
important issue.

Mr Elliott: Do you think that is an easier
way than amending the Coroners Act
(Northern Ireland) 1959?

Mr Larkin: This will do that by
introducing a new section 14A.

Mr Elliott: It will amend it directly
without going through another Bill?

Mr Larkin: This introduces a new
section 14A —

Mr Elliott: | know that it does. Could you
amend the Act without using this Bill?

Mr Larkin: You would need a separate
Bill for that.

Mr McCartney: How would it come to
your attention to use that power?

Mr Larkin: That is a very good question.
| would explore ways to draw out the

403.

404.

405.

406.

information efficiently. | am conscious
that the information that tends to
come to me is pretty largely Belfast-
concentrated. We would probably
engage in a number of pilot exercises
in hospitals outside Belfast and seek
information about serious adverse
incidents that had not been referred
to the coroner — for example, from
Altnagelvin, to take one place of obvious
interest to you, Mr McCartney — and
see whether the cases that had not
been referred that were classed by
medical personnel as serious adverse
incidents were cases that ought properly
to have been investigated by coronial
inquisition. | would imagine that |
would not direct an inquest in every
case, but at least relatives would have
the reassurance of knowing that an
independent set of eyes — mine and
those of my colleagues — had looked
at the circumstances involving their
relative’s death.

| mentioned “relative’s death”. It is all
very well if the deceased has people
who will speak up for him or her in the
context of a broader supportive family.

| am equally and possibly more worried
about the people who have no one to
speak up for them, such as those who
die elderly and alone. It would be not
only my experience but, | suspect, the
experience of very many people that, to
put it mildly, the quality of attention that
patients get is often supported by the
quality of representations that are made
by a supportive and plainly engaged
family circle.

Mr McCartney: As regards placing a
burden on, say, medical staff, are there
circumstances in which a case could
be referred to the Coroners’ Court
unnecessarily?

Mr Larkin: | certainly would not refer any
case to the Coroners’ Court that would
not be necessary.

Mr McCartney: What about medical
people who could feel that, if they do
not refer a case, there would be an extra
pair of eyes on them, so to speak?
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Mr Larkin: In my view, it would be a
very exceptional case, which medical
personnel class as a serious adverse
incident, in which the incident was in
any way causative of death, which ought
not to go to the coroner. However, as we
have plainly seen, such cases do exist.
This will close that gap. There is, of
course, the category of case that is, in
the turn of phrase of Donald Rumsfeld,
“unknown unknowns”, whereby cases
may perhaps properly be classified,

or we may think that they ought to be
classified, as serious adverse incidents
but are not at present.

Mr McCartney: Thank you.

Mr Elliott: | have one quick question.
Attorney General, | note that the Law
Centre states that it would not
circumscribe that power to cover only
deaths that occur in hospitals in
recognition that the principles apply to
other deaths that may fall within the
Attorney General’s ambit to direct an
inquest. Are you confident that the
provision would relate only to deaths in
hospitals?

Mr Larkin: It would relate to deaths in
hospitals or, for example, residential
homes. If there were an example of ill
treatment in a residential home, that
could certainly fall within the purview
of this provision. | am very glad that it
would.

Mr Elliott: It would not, however, apply
outside the health remit.

Mr Larkin: No. It would be within health
and social care. Frankly, there are cases
that | am looking at that are relative to
the past in which it would be very handy
to be able to call on the information,
but | cannot do that. | am quite clear
that this provision cannot be used other
than in a health and social care context.
There are few enough absolutes in the
law, and that is one of them. | am quite
certain of that.

Ms McCorley: Do you foresee that, in
the case of someone at risk of suicide
who was undergoing counselling, a
counsellor could be found to be at fault
in being neglectful and, therefore, in

414.

415.

416.

417.

418.

4109.

some way contributing to a death by
suicide?

Mr Larkin: That would be a matter

for the coroner’s inquest to look at.
Anecdotally, one knows that there is
concern among GPs when they refer
patients whom they consider to be
suffering from depression, for example,
about how some of those cases are
dealt with. The kind of cases that you
refer to would certainly fall within this
provision and the necessary information
could be sought about them.

Ms MccCorley: | heard about a case
last week in which a person — a
schoolchild — had suicidal thoughts,
and, apparently, the services of a
counsellor would not be available for two
weeks. You are talking about burdens
on health and social care services,
and | hear unofficially from people who
work in that environment that there are
heavy burdens because of the need
for counselling for people with suicidal
thoughts. | could see how there might
be circumstances in which, because

of such heavy burdens, people might
end up being seen as neglectful and
contributing in some way.

Mr Larkin: The reassurance that
individual counsellors, conscientiously
carrying out often very difficult work,
have is that the coroner’s inquest does
not itself make findings of civil, far less
criminal, liability, so it is important to
bear that in mind. The function of the
coroner’s inquest in health and social
care cases is to bring understanding to
a family so that they can understand
how and in what circumstances their
loved one met his or her death, and

it is also for us, more broadly as a
community, to learn lessons. In different
contexts, we are all aware of the need to
learn more about the awful affliction of
suicide in many communities today.

Ms McCorley: | think that this may flag
up shortfalls in the system.

The Chairperson: Attorney General,
thank you very much.

Mr Larkin: Chairman, thank you.
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Members present for all or part of the
proceedings:

Mr Paul Givan (Chairperson)

Mr Raymond McCartney (Deputy Chairperson)
Mr Sydney Anderson

Mr Stewart Dickson

Mr Tom Elliott

Mr Sean Lynch

Mr Alban Maginness

Ms Rosaleen McCorley

420.

421.

422.

423.

424,

The Chairperson: We will go through
each clause and schedule in the order
that they appear in the Bill. Members
can indicate their views on each clause
with the aim of, hopefully, reaching an
agreed Committee position that will be
reflected in the Committee report. Once
all the clauses and schedules have been
discussed, there will be an opportunity
to consider the Attorney General’s
proposed amendment. There are two
tabled letters from the Department

on the Attorney General’'s amendment
and the issues that Mr McCartney
raised with the Law Centre’s proposed
amendments. They arrived just before
the Committee meeting started, so
members can look at those now.

| refer members to clause 1, which deals
with the dissolution of the Northern
Ireland Legal Services Commission

and the transfer of its functions to the
Department of Justice. Do members
have any views or comments? There are
no comments, so | take it that members
are content with clause 1 as drafted.

The Chairperson: Clause 2 is the
designation of the director of legal

aid casework. Do members have any
comments on clause 2? Are members
content with clause 2 as drafted?

Mr McCartney: | think that clause 2(1)
could be better worded, but we will come
back to that.

The Chairperson: Do you mean the
words “a civil servant”?

425.

426.

427.

428.

429.

430.

431.

432.

433.

434.

435.

Mr McCartney: Yes.
Mr Elliott: Sorry, what is that?

The Chairperson: Issues were raised
about whether there is any rationale for
specifying that the director should be a
civil servant or whether the post should
be filled by public appointment.

Mr McCartney: We might settle on

that, but this might read better, “The
Department must designate the director
of legal aid casework as a civil servant
in the Department after his or her
appointment.” As it reads now, some
people might think that someone in the
Department must get the job.

Mr A Maginness: Chair, | am slightly
confused. Is it implicit or explicit in the
Bill? | am not certain.

Mr McCartney: | think that it is not
clear. That is just me; it may be clear to
others.

Mr A Maginness: Of course, the words
“must designate a civil servant” do not
preclude the recruitment of somebody
from outside who becomes a civil servant.

Mr McCartney: That is fair, but it is
unclear.

Mr A Maginness: There is clearly
an issue with the standing of the
caseworker.

The Chairperson: The officials said that
there would not necessarily have to be a
competitive process and that there are a
number of ways in which the post could
be filled. The Department outlined that
the person recruited would be appointed
to the Department first, and then the
Minister would designate that individual
as the director. | am content with the
clause as drafted. Are you suggesting
that you might —

Mr McCartney: At present, we are OK.
| am just expressing a reservation and
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saying that we might amend it, but we
will not hold the Committee back at this
stage.

The Chairperson: | am assuming that
other parties are content with the clause
as drafted.

The Chairperson: Clause 3 is the
exercise of functions by the director.
The Law Centre proposed a number of
amendments to enhance the safeguards
for independence. The Department’s
response is that it is satisfied that the
current draft Bill provides sufficient
safeguards. The Department was

also concerned that the proposed
amendments could have unintended
circumstances — those are outlined

in its letter to the Committee — that
could not currently be identified, and

it undertook to consider any potential
negative impact of the proposed
amendment. Are members content with
clause 3 as drafted?

Mr McCartney: We will come back on
the Law Centre amendments, but that
will be at another stage.

Mr A Maginness: An important issue
raised by the Law Society and others

is that, although the director could
exercise his functions independently on
an operational basis, policy constraints
could impact negatively on the exercise
of that independence, because a
category or species of cases could be
excluded from consideration by the
director. There must be safeguards
against that.

The Chairperson: The Department
outlined that directions or guidance
cannot override the provisions of
relevant legislation. That was its
comeback on the classes of case issue.

Mr A Maginness: As a Committee, we
need to be satisfied that that is a proper
safeguard.

The Committee Clerk: The Department’s
response is in your tabled pack, and

it outlines the hierarchy of legislative
materials and how that would work. Its
view is that the guidance comes below
the primary and secondary legislation.

443.
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445,

446.

447 .

448.

449.

The Chairperson: | am satisfied with
clause 3 given the information that

the Department has provided that the
guidance is secondary to legislation
and cannot override what the legislation
says.

Mr A Maginness: | will reserve my
position on that, Chair.

The Chairperson: Are other parties
agreed?

Members indicated assent.

The Chairperson: Clause 4 is on the
designation of the functions of the
director. Concern was expressed that
anyone in the Department of Justice who
is involved in considering an application
for legal aid funding, as well as those
in appeals panels, should be legally
trained. The Bar Council believes that
the current system of practising lawyers
considering applications for legal aid
and appeals works well and should
continue. The Department outlined that
any staff involved in considering an
application will receive the necessary
training to discharge the function
effectively and will have recourse to
independent legal advice if and when
required. Appeals panels will be made
up of three people from a range of
backgrounds and experience of the
types of issues involved, with a lawyer
as the presiding officer.

Are members content with clause 4 as
drafted?

Mr A Maginness: | am content with the
panel of three and certainly content with
a lawyer being the chair, but | am not
certain whether | am convinced that lay
members and non-lawyers bring anything
to the evaluation, given that they will
deal primarily with legal issues that
require a thorough understanding of the
law and the facts relating to the law. |
am not entirely convinced that laypeople
are in the best position to do that. It
may well be that a panel consisting
exclusively of lawyers might be a better
make-up for the panel.

The Chairperson: We will note your
comments. | am content with the
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clause as drafted. You can reserve your
position on that aspect of it.

Clause 5 is on the annual report of the
director. Are members content with that?

Members indicated assent.

The Chairperson: Clause 6 is the
amendment of the law relating to legal
aid, civil legal services and criminal
defence services. Are members content
with clause 6?

Mr A Maginness: Is that a purely
technical amendment?

The Chairperson: Yes.
Members indicated assent.

The Chairperson: Clause 7 provides for
the Lord Chief Justice to be president
of the coroners’ courts. Are members
content with that clause?

Members indicated assent.

The Chairperson: Clause 8 makes
provision for the presiding coroner. Are
members content with clause 8?

Members indicated assent.

The Chairperson: No comments were
received about clause 9, which is on
issues to do with application to the
Crown Court and to the Crown. Are
members content with clause 97?

Members indicated assent.

The Chairperson: Clause 10 is

about supplementary, incidental or
consequential provisions. Are members
content with clause 107

Members indicated assent.

The Chairperson: Clause 11 is on
appeals. No comments were received.
Are members content with clause 117?

Members indicated assent.

The Chairperson: Clause 12 is
commencement. Clauses 12(1)

and 12(3) of the Bill provide for the
commencement orders. In accordance
with normal practice, these are subject
to no Assembly procedure. The Examiner

460.

461.

462.

463.

464.

of Statutory Rules suggested that it
may be more appropriate for clause
12(3), which is about “transitional”
and “transitory provisions” to be
worked into clause 10, which concerns
the supplementary, incidental and
consequential provisions. Orders under
clause 10 are subject to negative
resolution unless they amend or repeal
a provision of primary legislation, in
which case they are subject to the draft
affirmative procedure.

So it is a difference in approach. There
is no real fundamental issue. Are
members content with clause 127?

Members indicated assent.

The Chairperson: Clause 13 is the short
title. No comments have been received
on clause 13. Are we content?

Members indicated assent.

The Chairperson: Schedule 1 to the
Bill is about the transfer of assets,
liabilities and staff of the commission.
Are members content with schedule 1?
There were not a lot of comments on it.

Members indicated assent.

The Chairperson: Schedule 2 is on the
appeals panels. Concerns were raised
about the manner of appointment and
their composition. Only the presiding
officer will be legally qualified. The Law
Society suggested that the majority
should be legal members, with a third
member drawn for a relevant background.
The Department outlined that its aim
was to ensure a multidisciplinary
approach, with a range of experience on
the appeals panel that will include
people who have experience in relevant
areas, such as social care for family
matters. They will be appointed through
a public process. The Department points
out that the detail of the proposals for
appeals panels will be brought to the
Committee as part of the regulations, by
way of subordinate legislation.

Does the point that you made earlier
also apply to appeals panels?
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Mr A Maginness: That really is the
same point. So it will be a matter of
subordinate legislation in any event.

The Committee Clerk: Yes, the detail
will be in that.

Mr A Maginness: OK.

The Chairperson: Appeals are to be
considered without any oral hearing
unless that is prescribed in regulations.
An issue raised was whether appellants
should always be allowed to appear

in person unless they prefer not to do
so. When an application for funding is
refused, an outline of the reasons will
be provided. The Department outlined
that the provision of reasons for refusing
an application means that, in most
situations, it would be appropriate to
deal with an appeal on paper. | am
content on the subject of oral hearings.
Are members content?

Members indicated assent.

The Chairperson: Do members have any
issues with statutory exceptional grant
funding? No.

Next is the funding of civil legal
services. Do members have any issue
with the schedule? No.

I will turn to the issues that were
touched on earlier and which were
raised by the Examiner of Statutory
Rules. These were the new articles

on legal aid advice and assistance,
which make provision for rules for the
assignment of solicitor and counsel
where a criminal aid certificate has been
granted. The first rules made are subject
to draft affirmative procedure and
subsequent rules to negative resolution.

The Examiner of Statutory Rules queried
why the powers should be subject to
the draft affirmative procedure in the
first instance with subsequent rules
being subject to negative resolution. In
his view, given the significance of the
powers, the rules should be subject to
the draft affirmative procedure on the
first and subsequent exercise of the
power.
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The Department asserted in its written
response and in oral evidence that it

is standard practice for the first set of
rules and regulations to be considered
by the Assembly and for minor changes
or modifications that take place
thereafter to be subject to negative
resolution.

The Examiner of Statutory Rules has
said that he believes that these changes
are substantial and should be made

by way of affirmative resolution in both
instances. | tend to agree.

Mr A Maginness: That is a good point,
Chairperson.

The Chairperson: If members are
content, we will go for the affirmative
procedure in both instances.

Next is new article 20A of the 2003
order. Is this the same issue?

The Committee Clerk: It is the same
issue of affirmative resolution, but this
one deals with the appeals panels.
Again, given the significance of the
provisions, the view of the Examiner of
Statutory Rules is that the rules should
always be subject to draft affirmative
procedure rather than to draft affirmative
procedure for the first rules and negative
resolution subsequently. He provided a
further note reiterating that, because of
the significance of the powers. Having
seen the Department’s comments on

his initial view, he remains of that view.

The Chairperson: Are members content
to go with the draft affirmative procedure
on this one?

Members indicated assent.

The Chairperson: Schedule 3 is repeals.
No comments were received. Are
members content with schedule 37

Members indicated assent.

The Chairperson: | now turn to

the Attorney General’s proposed
amendment. In the context of the
powers of the Attorney General, the
Minister of Health, Social Services
and Public Safety said that he would
not have any objection to the Attorney
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General having the power to access
the information necessary to allow him
to discharge his functions. However,
the Health Minister questioned the
appropriateness of the Bill as the
vehicle to make the Attorney General’s
proposed amendment. The Health
Minister, in his initial letter dated

18 April, outlined a concern that a
legislative requirement to produce
documentation may have an adverse
impact on staff coming forward to
provide relevant information. Members
are familiar with some of the concerns.
Do members have any views on the
Attorney General’s amendment?

Mr A Maginness: | have just noticed

in the responses that some health
trusts say that this could provide

clarity on their legal position on patient
documentation. It is an interesting point.
The issues are not clear, and the matter
requires further consideration by this
Committee, individually and collectively.

The Chairperson: OK. On the face of it,
there is a natural sympathy for it, but
there seem to be substantive points
that you want to scrutinise further.

Ms McCorley: It would be hasty.

The Chairperson: My only issue is that
we do not have the time to do that.

Mr McCartney: When is the faster, fairer
justice Bill being introduced?

The Committee Clerk: It is due to be
introduced before the summer recess.

Mr McCartney: It might be better to ask
the Attorney General to consider that.

The Chairperson: OK. | am happy
enough for the Committee to indicate a
general sympathy for wanting to pursue
this, but we want some more time to
scrutinise it. If we can find an alternative
vehicle, we may be sympathetic to doing
that.

Thank you. The formal clause-by-clause
consideration will take place on 11 June
so that the draft report can be prepared
and agreed at our meeting on 18 June.
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491. The Chairperson: We now move to the
formal clause-by-clause consideration

of the Bill. A paper outlining the
Committee’s position on each of the
clauses and the Hansard report of the
Committee’s deliberations at last week’s
meeting were circulated to members
yesterday and copies are in your
information packs.

492. As the Attorney General’s proposed
amendment is not currently part of the
Bill, it will not be covered in the formal
clause-by-clause consideration. However,
the Committee deliberations on the
proposed amendment will be reflected
in the report on the Bill. If members are
clear, | will work through each clause
and schedule. | will then put formally
the Question on each. Where there are
proposed amendments, | will put the
Question on the proposed amendment
first and then the clause.

Question, That the Committee is content
with clause 1, put and agreed to.

Clause 2 (Designation of Director of Legal Aid
Casework)

493. The Chairperson: Some members
expressed the view that clause 2(1)
could be better drafted and they may
wish to consider this further at a later
stage. The views will be reflected in the

Committee report.

Question, That the Committee is content
with clause 2, put and agreed to.

Clause 3 (Exercise of functions by Director)

494. The Chairperson: Some members
expressed reservations about the
framework in place to ensure the
independence of the director regarding
decisions in individual cases, whether
policy constraints could impact
negatively on the exercise of that
independence because a category of
cases could be excluded from
consideration by the director and whether
proper safeguards are in place. Some
members indicated that they may wish
to consider this further at a later stage.

495. Other members were satisfied that any
direction issued by the Department
could not override the provisions of the
relevant primary or secondary legislation
and noted that the requirement to follow
directions and guidance issued by the
Minister already exists. The different
views of the Committee will be reflected

in the Committee report.

Question, That the Committee is content
with clause 3, put and agreed to.

Clause 4 (Delegation of functions of Director)

496. The Chairperson: Some comments were
made regarding the make-up of the

appeals panels, which are covered under
schedule 2. No other issues were raised

by members in relation to clause 4.

Question, That the Committee is content
with clause 4, put and agreed to.

Question, That the Committee is content
with clause 5, put and agreed to.

Clause 6 (Amendment of law relating to legal
aid, civil legal services and criminal defence
services)

497. The Chairperson: No issues were raised
by members in relation to clause 6, but
the Committee agreed to support two
amendments to schedule 2, which we

will come to in due course.
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Question, That the Committee is content
with clause 6, put and agreed to.

Question, That the Committee is content
with clause 7, put and agreed to.

Question, That the Committee is content
with clause 8, put and agreed to.

Question, That the Committee is content
with clause 9, put and agreed to.

Question, That the Committee is content
with clause 10, put and agreed to.

Question, That the Committee is content
with clause 11, put and agreed to.

Question, That the Committee is content
with clause 12, put and agreed to.

Question, That the Committee is content
with clause 13, put and agreed to.

Question, That the Committee is content
with schedule 1, put and agreed to.

Schedule 2 (Amendments)

498. The Chairperson: One member
expressed some reservations about
the proposed make-up of the appeals
panel and the intention to include
laypersons as well as legally qualified
persons. It was noted that the detail
of the appeals mechanism, including
the make-up and procedures of the
panels, will be set out in subordinate
legislation, which will be scrutinised
by the Committee and the Assembly,
with the first set of regulations being
subject to the affirmative resolution
procedure and subsequent regulations
subject to the negative resolution
procedure. The Committee discussed
the advice provided by the Assembly
Examiner of Statutory Rules indicating
that the regulation-making power is of
some great significance to the Bill and
therefore should be subject to draft
affirmative procedure on the first and
subsequent occasions. The Committee
agreed with that assessment and
indicated that we would support an
amendment to make that change.

499. The Committee also noted the advice
provided by the Examiner of Statutory
Rules that the rules in respect of the
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assignment of solicitor and counsel
where a criminal aid certificate has
been granted should also be subject
to the draft affirmative procedure on
the first and subsequent occasions
given the significance of the powers.
The Committee again agreed with that
assessment and indicated that we
would support an amendment to make
that change.

The Department has now written
indicating that, in light of the
Committee’s decision, it will instruct
Legislative Counsel to draft the
necessary amendments. A copy of the
letter has been circulated to members.
That saves the Committee from having
to draft the amendments, but they will
do what we wanted.

Is the Committee content with the
proposed amendments to be brought
forward by the Department of Justice
to ensure that all rules made under the
provisions in respect of the new article
36A, 36B and 38A provisions in the
1981 Order and article 20A provision
in the 2003 Order in respect of appeal
panels should be subject to the draft
affirmative resolution procedure on the
first and subsequent occasions?

Members indicated assent.

Question, That the Committee is content
with schedule 2, subject to the proposed
amendments, put and agreed to.

Mr Elliott: Subject to us being agreed to
them.

Question, That the Committee is content
with schedule 3, put and agreed to.

The Chairperson: As this is the end of
the clause-by-clause consideration of
the Bill, the Committee now needs to
consider the long title of the Bill.

Question, That the Committee is content
with the long title, put and agreed to.

The Chairperson: OK; thank you. The
draft Committee report on the Bill will
be prepared for consideration and
agreement at next week’s meeting.
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10 March 2014

9 April 2014

29 April 2014

22 May 2014

23 May 2014

4 June 2014

4 June 2014

11 June 2014

17 June 2014

Correspondence from the Department outlining the
purpose and contents of the Bill.

Correspondence from the Department regarding the
Coroners’ Courts provisions in the Bill.

Correspondence from the Department providing a copy

of the Keeling Schedules for the Legal Aid, Advice and
Assistance (Northern Ireland) Order 1981 and the Access
to Justice (Northern Ireland) Order 2013.

Correspondence from the Department providing its
response to the issues raised in the written and oral
evidence.

The Department’s response to issues raised by the
Assembly Examiner of Statutory Rules on the Delegated
Powers contained in the Bill.

Correspondence from the Department regarding the
Attorney General for Northern Ireland’s proposed
amendment.

Correspondence from the Department regarding the Law
Centre NI's proposed amendments to Clause 3 of the Bill.

Correspondence from the Department regarding two
amendments to Schedule 2 of the Bill to address issues
raised by the Assembly Examiner of Statutory Rules.

Correspondence from the Department regarding proposed
amendments to the Bill.
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10 March 2014 - Correspondence from the
Department outlining the purpose and contents
of the Bill

Department of
FROM THE OFFICE OF THE JUSTICE MINISTER ‘“ JllStiCC

' www.doini.gov.uk

Minister’s Office Block B,
Castle Buildings
Stormont Estate
Ballymiscaw

Belfast

BT4 3SG

Tel: 028 90522744
private.office@dojni.x.gsi.gov.uk

Our ref: SUB/312/2014
From: TIM LOGAN

Date: Jo MARCH 2014

To: CHRISTINE DARRAH

Summar

Business Area: Public Legal Services Division

Issue: Introduction of the Legal Aid and Coroners’ Courts Bill
Restrictions: None

Action Required: For information.

Officials Attending: Mark McGuckin, Deputy Director, Public Legal Services
Division
Carol Graham, Bill Manager

BRIEFING ON THE LEGAL AID AND CORONERS’ COURTS BILL

BACKGROUND

In September 2010, the Minister of Justice commissioned a review of Access to

Justice in Northern Ireland, including criminal and civil legal aid. The work has its
origins in the provisions of the Hillsborough Castle Agreement 2010. The final
report of the Review of Access to Justice was published in September 2011 and
following consultation, the Minister announced his response to the Assembly on 2
July 2012.

Building a fair, just and safer community
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Department of
FROM THE OFFICE OF THE JUSTICE MINISTER Oﬂ Justice

www.dojni.gov.uk

2. One of the recommendations was that the body responsible for legal aid
delivery should become an Executive Agency of the Department of Justice and that
the Chief Executive should be a statutory office holder responsible for decisions on
individual civil legal aid applications without any involvement on the part of the

Minister, any political institution or staff in the core of the Department.

3. The Minister accepted the Review recommendation that individual decisions
should be taken independently of government and instructed the Department to
carry out a detailed analysis of the consequences of delivering the administration of

civi] legal aid through an Executive Agency.

4. The completed analysis endorsed the recommendation, subject to a number of
safeguards being put in place to protect the independence of decision making in the
granting of civil legal aid. A set of safeguards was developed and consulted on and
is now included in the Legal Aid and Coroners’ Courts Bill, which will give effect to

the change.

5. The Minister is currently in the process of seeking Executive approval to the
introduction of the Bill in the Assembly. In advance of that approval, a copy of the

draft Bill and the associated Explanatory and Financial Memorandum are attached
on an ‘in confidence’ basis for the Justice Committee’s information and

consideration.
PURPOSE OF THE BILL

KEY ISSUES
4. The main purpose of the Bill is to dissolve the Northern Ireland Legal
Services Commission (NILSC) and transfer its functions and staff to the

Department of Justice. It will also set in statute a number of safeguards to protect

Building a fair, just and safer community
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FROM THE OFFICE OF THE JUSTICE MINISTER

the independence of the individual decisions on the grant of civil legal aid including

the appointment of an independent Appeals Panel.

5. Linked to the transfer of the Commaission’s functions to the newly created
Agency within the Department, the Bill will also make a series of amendments to
the Access to Justice (NI) Order 2003 (“the 2003 Order”) to reflect the fact that the
Department, rather than the Commission, will have statutory responsibility for the
administration of legal aid. The Bill will also make some consequential
amendments to the Legal Aid, Advice and Assistance (Northern Ireland) Order
1981, (“the 1981 Order”).

6. The main statutory provisions governing legal aid are the 1981 Order and
the 2003 Order. The 2003 Order will ultimately replace the 1981 Order but large
parts of it remain uncommenced. The Bill makes changes to both Orders to reflect

the transfer of responsibility from the Commission to the Department.

7. In order to support the legal aid reform programme, the provisions in Articles
10 to 20 (with the exception of Articles 15 and 16 which provide for a Funding Code)
of the 2003 Order regarding civil legal services will be commenced on the same date
that the Commission is dissolved and the Agency is created. This will require a

suite of subordinate legislation to be brought forward for Assembly approval.

8. Pending the commencement of the provisions in Article 21 to 31 of the 2003
Order regarding criminal defence services, representation in criminal cases will
continue to be provided under Part 3 of the 1981 Order. Accordingly, as an interim
measure, the Bill will also amend Part 3 of the 1981 Order to replicate some
provisions of the 2003 Order regarding the assignment of solicitors and counsel;
provide for a registration scheme; and place restriction on the disclosure of

information in relation to criminal legal aid applications.

Building a fair, just and safer communit
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9. The transfer of the functions and staff to the Department of Justice is purely
admainistrative and, with two exceptions, the other provisions are technical in
nature and are currently covered in existing legislation. The two exceptions (a new
appeals panel and the new provision for the grant of exceptional funding) have both
been the subject of recent, and separate, consultation exercises. The new appeals
process, as one of a number of safeguards included in the Bill to protect the
independence of individual decisions on the grant of civil legal aid, was considered

by the Justice Committee at its meeting on 20 June 2013.

10.  For each of the substantive areas in question (appeals, financial eligibility,
costs protection, remuneration, levels of representation, registration scheme etc.)
the Department will bring forward secondary legislation, which will be the subject
of separate consultation and subject to the Justice Committee and Assembly’s
scrutiny procedures. Some of the pieces of secondary legislation will involve the

Assembly’s affirmative resolution procedure.

11.  The Bill will also make the Lord Chief Justice the President of the coroners’
courts, and require him to appoint a Presiding Coroner, thus formalising his
responsibilities in relation to the coroners and the coroners’ courts in line with

existing arrangements for the other judiciary and courts in Northern Ireland.

12.  These provisions follow a recommendation of the Review of the Criminal
Justice System in Northern Ireland (2000), that the Lord Chief Justice should have
a clearly defined position as head of the judiciary, and that each tier of the judiciary
should have a representative in order to facilitate the co-ordination and
management of court business and to provide a figurehead. Those
recommendations were implemented in the Justice (Northern Ireland) Act 2002, but

arrangements for the coroners’ courts were not included at that time.

Building a fair, just and safer community
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HUMAN RIGHTS AND EQUALITY

13.  All proposals have been screened and are considered to be Convention
compliant. Specific reforms which will make use of the new powers have been or

will be the subject of fresh scrutiny by officials to ensure compliance.

14. The Bill has been screened out as not having an adverse impact on any of the

section 75 categories in the Northern Ireland Act 1998.

NEXT STEPS
15.  The next Executive meeting is on 20 March and if the Bill were to receive
clearance at this meeting introduction would then take place on 31 March 2014,

subject to the Speaker’s approval.

Lo [7%

TIM LOGAN
DALO

Building a fair, just and safer community
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9 April 2014 - Correspondence from the
Department regarding the Coroners’” Courts
provisions in the Bill

Department of
Justice

www.dajni.gov.uk

FROM THE OFFICE OF THE JUSTICE MINISTER

Minister’s Office Block B,
Castle Buildings

Stormont Estate
Ballymiscaw

Belfast

BT4 3SG

Tel: 028 90522744
private.office@doini.x.gsi.gov.uk

Our ref SUB/449/2014
Christine Darrah
Clerk to the Committee for Justice
Northern Ireland Assembly
Room 242
Parliament Buildings
Ballymiscaw
Stormont
BELFAST BT4 3XX
9t April 2014

Dear Christine
LEGAL AID AND CORONERS’ COURTS BILL

Thank you for your letter of 1 April in which you confirmed that the Committee has
agreed that it is content to support the principles of the Legal Aid and Coroners’
Courts Bill.

I note that the Committee seeks an explanation for the delay in bringing forward
the provisions in the Bill which will make the Lord Chief Justice the president of
the Coroners’ Courts, and require him to appoint a Presiding Coroner, given that
the changes result from a recommendation of the Review of the Criminal Justice
System (‘the Review’) which published its report in 2000, and that other related

changes were made at a much earlier stage.

The Review recommended that the Lord Chief Justice should have a clearly defined

position as head of the whole judiciary in Northern Ireland. It also concluded that

Batlding o o gust aand <advr communiiy
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the Lord Chief Justice might find it helpful to appoint a head or representative of

each tier to assist in co-ordination and representational matters.

These changes were brought forward by section 12 of the Justice (Northern Ireland)
Act 2002 (‘the 2002 Act’) which made the Lord Chief Justice the President of all
court tiers except the Coroners’ Courts, and included provisions for the appointment
of a Presiding County Court Judge, a Presiding District Judge (Magistrates’ Courts)
and a Presiding Lay Magistrate.

While it is not entirely clear why the Coroners’ Courts were not included in the
relevant provision of the 2002 Act, it seems likely to have been relevant that the
‘Luce’ Review (a fundamental review of death certification and investigation in
England, Wales and Northern Ireland, announced in 2001) and the Shipman
Inquiry (2000-2005) were then underway. In this context, it may have been
considered that the outcome of those reviews had the potential to raise wider issues,

and that it would be more appropriate to deal with all such matters together.

Whatever the reason for not including this change in the 2002 Act, it should be
pointed out that alternative non-statutory arrangements were put in place in 2006,
whereby a Presiding Judge for the Coroners’ Courts was appointed
administratively. This initiative, under which a High Court Judge, Mr Justice Weir,
became the Presiding Judge, was intended to provide senior judicial leadership for
the Coroners’ Courts — something which the Legal Aid and Coroners’ Courts Bill

will now place on a statutory footing.

The matter was raised in December 2012 by the Lord Chief Justice. This Bill,
therefore, provides the first opportunity to make the necessary changes since the

matter was drawn to the Minister’s attention.

I am aware that this issue came to the Committee’s attention again, separately, at
its meeting on 20 March when my letter, detailing a package of measures being

taken to address delay in dealing with legacy inquests, was considered. The Bill's

Bunldine o G qust cond =ader commnunity
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provisions were mentioned for inclusion in the UK Government’s response to the
EBuropean Court of Human Rights (in the Hemsworth, McCaughey and Grew cases)
as one of the measures that would assist. The Committee agreed to request further

information.

I hope that this reply provides sufficient information to answer the Committee’s

queries arising from both meetings in this regard.

TIM LOGAN
DALO
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29 April 2014 - Correspondence from the
Department providing a copy of the Keeling
Schedules for the Legal Aid, Advice and Assistance
(Northern Ireland) Order 1981 and the Access to
Justice (Northern Ireland) Order 2013

Department of
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FROM THE OFFICE OF THE JUSTICE MINISTER

Minister’s Office Block B,
Castle Buildings
Stormont Estate
Ballymiscaw

Belfast

BT4 385G

Tel: 028 90522744
private.office@dojni.x.gsi.gov.uk

Our ref SUB/524/2014
Christine Darrah
Committee Clerk
Committee for Justice
Northern Ireland Assembly
Parliament Buildings
Stormont Estate
Belfast
BT4 3XX

29 April 2014

Dear Christine,

LEGAL AID AND CORONERS’ COURTS BILL - KEELING SCHEDULES

As you are aware, the Legal Aid and Coroners’ Courts Bill is now with the
Committee for consideration.

To assist the Committee in its considerations, we have prepared the attached
Keeling Schedules for the Legal Aid, Advice and Assistance (Northern Ireland)
Order 1981 and the Access to Justice (Northern Ireland) Order 2003. These show,
with tracked changes, the Legal Aid legislation as it would appear following
enactment of the Legal Aid and Coroners’ Courts Bill. You may wish to draw these
schedules to the attention of the Committee.

I would be happy to provide additional information or briefing if required.

o i i;IV\ L)(M
TIM LOGAN
DALO

ENC. Keeling Schedules for the Legal Aid, Advice and Assistance
(Northern Ireland) Order 1981 and the Access to Justice (Northern
Ireland) Order 2003

Dk o B yust aned <afer communits
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Changes to legislation: There are i \ges nat yet made by the legislation.gov.uk editorial team to
Legal Aid, Advice and Assistance (Narthern lreland) Order 1981, Any changes that have already been made by
the team appear in the contant and are referenced with annotations. (See and of Document for detalls)

KEELING SCHEDULE SHOWING -~ IN BOLD, USING
UNDERLINING TO DENOTE INSERTIONS - HOW THE
1981 ORDER IS MODIFIED BY THE PROPOSED
AMENDMENTS CONTAINED IN THE LEGAL AID AND
CORONERS’ COURTS BILL, AS INTRODUCED INTO
THE ASSEMBLY ON 31 MARCH 2014.

This Keeling Schedule has been prepared by the
Department of Justice. It is intended for illustrative
purposes only to assist the reader to understand the
proposed amendments to the Legal Aid, Advice and
Assistance (Northern Ireland) Order 1981. While care
has been taken in its preparation, it may not be fuil and

complete in every respect.

The Keeling Schedule does not add footnotes to the
proposed amendments and footnotes to the existing
provisions of the 1981 Order have not been updated.

Fedede ek dode e e dede e e e e e e dede e e e e de dede ek

This document should be read together with the
Keeling Schedule that the Department of Justice has
prepared in respect of the proposed amendments to the
Access to Justice (Northern Ireland) Order 2003
contained in the Legal Aid and Coroners’ Courts Bill.
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It is intended that the provisions in Articles 10 to 20A of
the 2003 Order regarding civil legal services will be
commenced on the same date that the Northern Ireland
Legal Services Commission is dissolved and its
functions are transferred to an Executive Agency within
the Department.

TO THAT END, THIS DOCUMENT ALSO SHOWS - IN
BOLD, USING STRIKETHROUGH TO DENOTE
DELETIONS - THE EFFECT OF THE REPEAL OF THE
PROVISIONS IN THE 1981 ORDER REGARDING LEGAL
ADVICE AND ASSISTANCE AND CIVIL LEGAL AID.

The repeal of those provisions will be made at the same
time that the provisions in the 2003 Order regarding
civil legal services are commenced. Those changes will
be made by way of a commencement order under the
2003 Order.
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STATUTORY INSTRUMENTS

1981 No. 228 (NI 8)

Legal Aid, Advice and Assistance
(Northern Ireland) Order 1981
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18th February 1981
1

_ . . . o " F2

Anpotations:
¥1  Orderrepealed {prosp.) by Access to justice (Northern ireland) Ordar 2003 (5.1, 20037435 (NI 10)),

arts. 12}, 49(2), Seh. & and the repeal being partly in operation, as to which see individual Articles
F2  functions transfered by SI 1982/159

Modifieations ete. (not altering text)

Cl Order appliad (with modifications) (30.4.2007) by Legal Aid {Asyium and Immigration Appeals)
{Morthern lreland) Regulations 2007 (8.1 2007/1318), reg. 7(8)

€2 Order: functions of Lord Chancellor transferred to Department of Justice (12,4,2010) by Northarn
Iretand Act 1998 (Devolution of Policing and hustice Functions) Order 2010 (8.4, 2010/976), arts, 12),
1501, Sche 17 para, 36 {with arts, 15{6), 28-31) 5.1, 20107977, art. 1(2)

PART |
INTRODUCTORY

Title and commencement

I. (1) This Order may be cited as the Legal Aid, Advice and Assistance (Northern Ireland) Order
1981,

(2) Subject to paragraph (3), this Order shall come into operationon the seventh day after the
day on which it is made.

3) I”Paragraph 1( b)] of Part i of Schedule 1 shall come into operation on such day as the]™
Lord Chancellor] may by order appoint.

Annotations:
F3 20020 26
Fd Sl 1982/159
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Interpretation

2. (1) The Interpretation Act (Northernlreland) 1954 shall apply to Article 1 and the following
provisions of this Order as it applies to a Measure of the Northern lreland Assembly.

{2) For the purposes of section 42(2) of the Northern Ireland Constitution Act 1973 (validity of
Acts of the Parliament of Narthern Ireland), provisions of this Order which re-enact provisions of
an Act of the Parliament of Northern Ireland shall be deemed to be provisions of such an Act.

(3) References in this Order to counsel and solicitors shall be construed in accordance with Article
10 of the European Communities (Services of Lawyers) Order 1978 .
{4). In this Order—

.. “the Department” means the Departrent of Justice;
“the Director” means the Director of Legal Ald Casework designated under section 2 of.
the Legal Aid and Coroners’ Courts Act {Nosthern Ireland) 2014,
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Advisory committees

b N

Annotations:
F47  Art. 23 repealad (20.3.2006) by Access to Justice {Noithern Ireland) Ovder 2003 (5.1 20037435 (N.1
13)), arts. 1(2), 49(2), Sch. 5 (with transitional provisions and savings in art, 48{2), Sch. 3); S.R.
2006727, avts 1, 3
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PART 11l
FREE LEGAL AID IN CRIMINAL PROCEEDINGS

Free Jegal aid in the magistrates' court

28, (1) U it appears to a magistrates’ court that the means of any person charged before it with
any offence, or who appears or is brought before it to ba dealt with, are insufficient to enable him to
obtain legal aid and that it is desirable in the interests of justice that he should have free legal aid in
the preparation and conduct of his defence before it, the court may grant in respect of him a criminal
aid certificate, and thereupon he shall be entitled to such aid and to have—

(a) asolicitor; and

(b) subject to paragraph (2), counsel, assigned to him for that purpose in such manner as may be
preseribed by rules made under Article 36,

{2) Free legal aid given for the purposes of any|"™ defence] before a magistrates' court shall
not include representation by counsel except in the case of an indictable offence where the court
is of opinion that, because of circumstances which make the case unusually grave or difficuit,
representation by bothsolicitor and counsel would be desirable.

[**(2A) The power conferred by paragraph (1) to granta criminal aid certificate includes power
to grant a certificate for a limited period, for the purposes of specified proceedings only or for the
purposes of limited aspects of proceedings, and to vary or remove any limitation imposed by a
criminal aid certificate.]

(3) An application for free legal aid under paragraph (1) may be made to a magistrates' court
by letter, and may be so made by any person arrested or summoned for an offence, as well as by a
person charged with an offence beforesuch a court.

{4) A letter applying for free legal aid by virtue of this Article shail—
(a) be addressed to the clerk of pettysessions for therelevant pettysessions district;
(b) give particulars of the offence charged; and
{c) setoutthegrounds of the application.

(5) Wherean application is made by virtue of this Article, any court acting for the relevant petty
sessions district shall have the like power exercisable on the like grounds of granting a criminal
aid certificate as a magistrates' court would have if the applicant had been charged with the offence
beforeit.

(6) The refusal of a criminal aid certificate made by letter shall not prevent the applicant being
granted a criminal aid certificate at the hearing.

(7) Where a criminal aid certificate is granted to any person that person shall be entitled to free
legal aid in respect of work reasonably undertaken and properly done by the solicitor assigned to
that person in—

{a) giving notice of appeal to a county courf;
(b) applying for a case to be stated for the opinion of the Court of Appeal;

and in matters preliminary thereto, being work done within the ordinary time for giving the notice
or, as the case may be, making the application for the case to be stated.

Annotations:
F54 2002¢ 26
F55  Art. 28(2A) inserted {1.8.2007) by Justice and Security (Northern treland) Ace 2007 (c. 6), ss. 46,
53(4); S0 200772045, urt. 2{2) (with transitional provisions in art. 3}
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i3 B
[*““Frec Jegal atd for diversionary youth conferences

Annntations:
F56 2002¢. 26

28A. (1) Wherea diversionary youth conference has been, ar is to be, convened with respect to
a child, he may make an application for free legal aid to a magistrates' court.

(2) An application under paragraph (1) shall be made~
(a) by a written statement in the prescribed form addressed ta the clerk of patty sessions for
a magistrates' court; or
(b) if an application under sub-paragraph (a) is refused, in person to a magistrates' court.
(3) U, onan application made under paragraph (1), it appears to the court that—
(a) themeans of the child are insufficient to enable him to obtain legal aid; and
(b) It is desirable in the interests of justice that he should have free legal aid in preparing for
and participating in the diversionary youth conference,
the court may grantin respect of him a ¢riminal aid certificate.
(4) A person in respect of whom a criminal aid certificate has been granted under this Article
shall be entitled to have-
(2} asclichtor; and
(b) subject to paragraph (5), counsel,
assigned to him for that purpose In such manner as may be preseribad by rules made under Arilela 34,
(5) Free legal aid given for the purposes of any diversionary youth conference shall not include
raprasentation by counsel except where==
(a) the offence with respect to which the diversionary youth conference is convened is an
indictable offence; and

(b) thecourtis of the opinion that, because of circumstances which make the case unusually
grave or difficult, reprasentation by bothsolicitor and counsel would be desirable, |

Free legal aid in the Crown Court

29. (1) Any person returned for trial for an indictable offence|™ or in respect of whom a notice

of transfer has been given under Article 3 of the Criminal Justice (Serious Fraud) (Northern Ireland)
Order 1988[”8 (serious and complex fraud} or under Article 4 of the Children's Evidence (Northern
lreland) Ordar 1995 (certain cases involving children)}] shall be entitled to free legal aid in the
preparation and conduct of his defence at thetrial and to have solicitor and counse! assigned to him
for that purpose in such manner as may be prescribed by rules made under Article 36, if a criminal
aid certificateis grantad in respect of him in accordance with the provisions of this Article.

(2) Subject to the provisions of this Article, a criminal aid certificate may be granted in respect
of any paryan=—

(a) by a magistrates’ court, upon his being returned for trial; or

(b) by the judge of the court before which he is to be tried, at any time after reading the
depositions taken at the preliminary investigation or, as the case may be, the written
statements tendered, and any depositions taken, at the preliminary enquiry, | or]

Im(c) where a notice of transfer Is given under Article 3 of the Criminal Justice (Serious Fraud)
(Northern Ireland) Order 1988, by the magistrates' court before which the person to whom
the notice relates is brought or by the Crown Court sitting at the place specified by the
notice as the proposed place of trial or at any place substituted for it by a direction
mentianad in Article 4(5) of that Order,"™, . | |

| RPN L.t

24

140



Memoranda and correspondence from the Department of Justice

|*(e) whete a notice of transfer is given under Article 4 of the Children's Evidence (Northern
Ireland) Order 1995, by the magistrates' court before which the person to whom the notice
relatas Is brought or by the Crown Court sitting at the place specified by the notice as
the proposed place of trial or at any place substituted for it by a direction mentioned in
paragraph 2{(4) of Schedule 1 to that Order,]
and such court or judge s in this Part referred to as “the certifying authority”,
(3) A criminal aid certificate shall notbe granted in respect of any persen unless it appears to the
certifying authority that his means are insufficient to enable him to obtain such aid, but where it so
appears to the certifying authorlty, that authority—

{a} shall grant a criminal aid certificate in respect of any personreturned for trlal upon a charge
of murder; and

(b) may granta criminal aid certificate in respect of any person returned for trial upon any
other charge if it appears to the certifying authority, having regard to all the circumstances
of the case (including the nature of the defence, if any, as may have beenset up), thatit
is desirable in the interests of justice that he should have free iegal aid in the preparation
and conduct of his defence at the trial.

(4) Where a criminal aid certificate is granted to any person under this Article that person shall be
entitled.to free legal aid in respect of wark reasonably undertaken and properly done by the solicitor
assigned to that person in—

{a) giving notice of appeal to the Court of Appeal or of an application for feave to appeal and
in matters preliminary therete, being work done within the ordinary time for giving the
notice or making the application; and

(b) obtaining the apinion of the counsel assigned to that person as to the appeal or application
or matters connected therewith

and

(c) applying to a magistrates' court for bail under section 91 of the Justice Act (Northern
lreland) 2011,

(5) The foregoing provisions of this Article shall apply to persons who appear or are brought
before the Crown Court to be dealt with and shall, for the purpeses of their application to such
persons be amended as follows:—

(a) in paragraph (1) for the werds “returned for trial for an indictable offence” there shall be
substituted the werds “ appsaring or brought before the Crown Ceurt to be dealt with ”
and the words “In the preparationand cenduct of his defence at the trial” and "for that
purpase” shall be omitted;

{b) In paragraph (2)( %) for the words fram “is to be” onwards there shall be substituted the

words “ appears or is brought ;

-

in paragraph (3)( &) for the words “returned for trial upon any other charge” there shall be
substituted the words “ appearing or brought befare it ” and the words “in the preparation
and conduct of his defence at the trial” shall be omitted.

(<

Annotations:
F87 1988 NI 16
88 1995 N1 3
F§9 - Art. 29(2)(d) and preceding word repealed (8.7.1996) by Criminal Procedure and tovestigations Act

1996 {c. 28), 5. 46(2), Sch. § (as modified in its application to Northern lreland by Sch. 4 paras. 19, 36)

Free legal aid on appeal to the county court

30. (1) Where a person who has been convicted of an offence or sentenced for an offence by a
magistrates’ court desires to appeal to a county court against the conviction or the sentence, but has
not sufficient means to enable him to obtain legal aid for the purpose, he may make an application
for free legal aid to the court by which he was convicted or sentenced, or to any magistrates' court
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acting for the same petty sassions district, and where a person so convicted or sentenced has given
notice of appeal to a county court, the other party to the appeal, if he has not sufficient means to
enable him to obtain legal aid for the purpose of resisting the appeal, may make an application for
free legal aid to any magistrates' court acting for that dlstrict.

(2) An application made under paragraph {1) may be made aither—

{a) in person to the court; or
(b) by letter addressed to the clerk of petty sessions for the relevant petty sessions district,
setting out the facts of the case and the grounds of the application.

(3) 1f on an application made under paragraph (1) it appears to the court that——

(a) themeans of the applicant are insufficient to enable him to obtain legal aid; and
(b) itls desirable in the interests of justice thatthe applicant should have free legal aid in the
preparation and conduct of his appeal, or, as the case may be, in resisting the appeal;
the court may grantin respect of him a criminal aid certificate.

(4) Where, on an application made under paragraph (1), the magistrates’ court has refused to
grant a criminal aid certificate the applicant may make an application for the same purpose to the
court to which the appeal lies either—

(a) in person to that eourt; or
(b) by letter addressed to the chief clerk and setting out the facts of the case and the grounds
of the application;
and the court shall have the like power exercisable on the like grounds of granting a criminal aid
certificate as the magistrates’ court.

(5) Without prejudice to paragraph (4), an application for free legal aid under this Article may be
made in person to the court before which the appeal is heard by an applicant who has not made the
previous application to a magistrates' court or clerk of petty sessions which is required under this
Article; and if the court before which the appeal is heard is satisfied that there were adequate reasons
for the applicant not making a previous application as aforesaid it shall deal with his application as
if duly made under paragraph (4).

(6) In paragraph (5) the expression “adequate reasons” includes lack of knowledge by the
appiicant of the law or procedure.

{(7) A person in respect of whom a criminal aid certificate has been granted under this Article
shall be entitled, subject to paragraph (8), to have a solicitor and counsel assigned to him in the
manner prescribed by rules made under Article 36.

(8) Where before the court to which the appeal fies a party may be heard by a solicitor, the court
granting the eriminal aid certificate may direct that a solicitor only shall be assigned.

(9) A person in respectof whom a criminal aid certificate has been granted shall be entitled to
free lngal atdw

{a) in giving notice of appeal to a county court, and in matters preliminary thereto;
{(b) in the preparation and conduct of his appeal or, as the case may be, in resisting the appeal;

{c) in applying for a case to be stated for the opinion of the Court of Appeal, and in matters
preliminary thereto.

(10) Paragraph (9)(a) and {c) shall apply in relation to work reasonably undertaken and properly
done by the solicitor assigned to the person to whom a criminal aid certificate has been granted,
being work done within the ordinary time for giving the notice of appeal or, as the case may be,
making the application for the case to be stated.

(11) Paragraph (9){ a), (b) and (¢) shall, where counsel is assigned to the person to whom a
criminal ald certificate has been granted, include the obtaining by the solicitor assigned to that person
of the counsel's opinion as to the appeal or application or matters connected therewith,

{12) This Article shall, with the necessary modifications, apply to-—-
(&) an appeal under|™ Article 141(1) of the Magistrates’ Courts (Northern Ireland) Order
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1981} as if the appeal were an appeal against a conviction; and

(b} an appeal under|™ Article 51(4) of the Mental Health (Northern ireland) Order 1986} as
if the appeal were an appeal against sentence.

Annotations:
Fob 1981 NI 26
61 1986014

Resolution of doubts under Articles 28 to 30

31. i, on a question of granting a person frae legal aid under Articte 28,]" 28A,] 29 or 30, there
is a doubt whether his means are sufficient to enable him to obtain legal aid or whether it is desirable
in the interests of justice that he should have free legal aid, the doubt shall be resolved in favour of
granting him free legal aid.

Annotations:
F62 2002c. 26

Statements for purposes of free legal aid

32. (1) Before a person is granted free legal aid under Article 28,[™ 28A,} 29 or 30 he may be
required to furnish a written statement in the prescribed form about matters relevant for determining
whether his mieans are insufficient to enable him to obtain legal aid, and if a person in furnishing
such a written statement as aforesaid (whether required so to do or not) knowingly makes any false
statement or false representation he shall be guilty of an offence and be liable on summary conviction
to a fine not exceeding[" level 3 on the standard scale] or to imprisonment for a term not exceeding
three months or to both,

(2) Notwithstanding any statutory provision prescribing the period within which summary
proceedings may be commenced, proceedings for an offence under paragraph (1) may be
commenced at any time within the period of six months from the date on which evidence, sufficient in
the opinion of the Attorney General to justify a prosecutionfor the offence, comes to the knowledge
of the Attorney General, or within the period of twelve months after the commission of the offence,
whichever pericd last expires.

(3) For the purposes of paragraph (2) a certificate purporting to be signed by the Attorney General
as to the date on which such evidence as aforesaid has come to the knowledge of the Attorney
General, shall be conclusive evidence thereof.

Annotations:
63 2002« 26
K64 1984 N1 3

Report on means of applicant for free legal aid

33. (1) Where a person has applied for free legal aid and has furnished a statement of means under
Article 32(1) the court having power to grant a certificate entitling him to such legal aid may, before
or after the granting of the certificate, require the[*** Department for Social Development] to arrange
for an officer of that Department to enquire into the means of that person and where such a request is

made that Department shall comply with it and arrange for the officer to make a report to the court.

(2) Where the court receives a report under paragraph (1) before a certificate is granted, it shall,
in determining whether or not to grant the certificate, have regard to the report and where the court
receives such a report after a certificate has been granted, it may revoke the certificate if it appears
to the court that the person to whom the certificatewas granted—
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(a) wilfully withheld material information from the court; or

(b} knowingly made a false statement in furnishing information to the court; ar

{c) furnished to the court, due to error or mistake, a statement of means which was misleading
to a significant extent.

(3) Where a certificate is revoked under paragraph (2}, the cost of legal aid incurred to the date of
revocation may be recovered from the person to whom the certificate was granted (or if such person
was a child or young person, the parent or guardian) as a civil debt due to the Crown and a county
court notwithstanding any limitation imposed on its jurisdiction under any statutory provision shall
have jurisdiction to hear and determine any action brought to recover such cost.

Anngtatios
FRS 2005 ™M 19

Order to recaver costs of legal aid

33A. (1) Where a person has been granted a criminal aid certificate the court may, subject to
rules made under Article 36, make an order requiring him ta pay soma or all of the cost of legal ald
incurred to the date of the order unless he is already subject to an action under Article 33(3) te recover

that cost.

(2) Rules made under Article 36 may make provision aboute—

(a)
(b)
(c)
(d)
(e)

(0]

(k)

the descriptions of courts by which, and individuals against whom, an order under
paragraph (1) may be made,

the circumstances in which such an order may be made and the principles to be applied
in deciding whether to make such an order and the amount to be paid,

the persons who may apply to the court for such an order to be made and the
clrcurnstances and manner in which that application may be made,

the determination of the cost of legal aid incurred for the purposes of the making of such
an order,

the manner in which, and persons by whom, an investigation into the means of any person
may be carried out for the purposes of making such an order,

the furnishing of information and evidence to the court or the Mertham freland Legal
Servdcas-Gommission Director for the purpose of enabling the court to decide whether to
make such an order and (if s0) the amount to be paid,

prohibiting persons who are required to furnish information or evidence from dealing
with property until they have furnished the information or evidence or until a decision
whather to make an order, or as to the amount to be paid, has been made,

rights of appeal against such an order,

the person or bocly to which, and manner in which, payments required by such an order
must be made and what that persen or body Is to do with them,

the enforcement of such an order (including provision for the impaosition of charges in
raspsrt of unpaid armounts), and
such other matters ax the Department of Justice eonsidérs necessary or appropriate;

Free legal aid for children and young persons

34. The parent or guardian of a child™. .. may, on behalf of that child™. .., make any application
for free legal aid under the provisions of this Part, and any written statement of the means of that
child. . . required under Article 32(1).

Annotations:
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K66  Words in ars, 34 repealed (16.4.2007) by Justice (Northern lreland) Act 2002 (c. 26), ss. 86, 87, Scfu.
13 S.R, 2007/237, art. 2, Sch.
167 1998 NI ¢

Further provisions as to issuc of certificates

35. For the purposes of this Part, the expressions “defence” and “trial” shall be taken as refating
not only to proceedings on theissue of the defendant’s guilt, but also to proceedings on the question
of the sentence to be passed or order to be made; and any power to grant a criminal aid certificate
to a person returned for trial or to a person charged with an offence before a magistrates' court shall
be exercisabie after as well as before that person has pleaded or has been found guilty.
["’Court-ordered youth conferences

Annotations:
F68 2002c. 26

38A. (1) In this Part references to—
(a) thepreparation and conduct of a person's defence before a court or at a trial;
(b) thepreparation and conduct of an appeal; and
{c) resisting an appea!,
include preparation for and participation in any court-ordered youth conference (but not any
diversionary youth conference).
(2) In Article 29, as it applies by virtue of paragraph (5) of that Article, references to free legal aid
to which a person appearing or brought before the Crown Court to be dealt with is eatitled include

free legal aid in the preparation for and participation in any court-ordered youth conference (but not
any diversionary youth conference).]

Expenses of free legal aid and making of rules

36. (1) In any case where a criminal aid certificate has been granted in respect of any person,
the expenses properly incurred in pursuance of that certificate including the fees of a solicitor and,
where counsel has been assigned, of counsel, shall be defrayed out of moneys provided by |*“the
Assembly], subject nevertheless to any rules made under this Article and to any directions as to the
vouching of payments and the keeping of accounts, records or receipts which may be given by the
Treasury.

(2) ! upen the trial before the Crown Court of a person in respect of whom a criminal aid
cartificate has not been granted, his defence is undertaken by counsel or solicitor or both at the
request of the judge, the cost thereof may be paid as if a criminal aid certificate had been granted
to that person.

(3) The[™ Lord Chancellor], after consultation with the Lord Chief Justice, the Attorney General,
and, where appropriate the Crown Court Rules Committee, the County Court Rules Committee and
the Magistrates’ Courts Rules Committee, and with the approval of the Treasury, may make rules
generally for carrying this Part into effect and such rules shall in particular prescribe—

(a) theform of criminal aid certificates;
(b) the manner in which counsel and solicitors are to be assigned in pursuance of such
certificates;

["'(bb) theform for the purpose of Article 28A(2)(a);]

(c) theform for the purpose of Articie 32(1); and

(d) the rates or scales of payment of any fees, costs or other expenses which are payable under
this Part.

TN By P £ Lottt

i fncttod eresalutionk
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(4} Except sz providad by paragraph (5] rules under this Acticle are sublact io negatlve
resalution,

{3} The rules 1o which paragragh (8) appliss shall not be mads uniess o draft of the rules has
baoen laid before, and approved by resolution of, the Assambly.

{6} This paragraph applies to—

0

(& the first rules made under this Article which contain any provision made by virtue of

Article 31 {as substituted by section 80 of the justice Act (Northern Iraland) 2011);

(6} the first rules made under this Article which contain any provision made by virtue of
Article 36A {as substituted by Schedule 2 to the legal Aid and Coroners’ Courts Act
{MNosthern Irsland) 2004}

{e} the first rules made under this Article which contain any provision made by virtue of
Article 368 {as substituted by Schedule 2 to the Legal Aid and Coroners” Courts Act
{Marthern lraland) 2014);

(e} the first rules made under this Article which centain any provision mads by virtug of
Article 384 (as Inserted by Schedule 3 to the Legal Add and Coroners’ Courts fct
{Martharn lraland) 20143,

Annntations:
F69  Worde in art. 26{1) substituted (12,4,2010) by Noithern lreland Act 1998 (Devolution of Policing and
Punctions) Ordar 2010 (8. 2010/976), arss, 1(2), 15{5), Sch. 18 para, 1368(33() (with aris,

SE-R1Y L4 20107977, art. HY)

F70 St 19827159

7L 2008 e 26

P72 Words in art. 36(4) substituted {12.4.2010) by Northernireland Act 1998 (Devolution of Paolicing and
Justice Fusctions) Grder 2010 (5.0 2010/976), arts. 142), 1505, Sch. 18 para. 133 (with arts,
28-31) &1 20107977, art. 1(2)

Modifications ete. (not altering text)

C3  Art. 36(1): functions of Treasury or Minister for the Civil Service transferred to Department of Finance
and Personnal {12.4.2010) by Northera Ireland Act 1998 {Devolution of Policing and Justice Functions)
Ordor 2040 (8.1 2010/976), arts. 1(2), 153(3)(e) (with arts. 15(6), 28-31); 5.1 20107977, art.
12y

C4 At 36(3% functions of Treasury or Minister for the Civil Service transferred to Depariment of Finance
and Personnel (12.4.2010} by Northern irefand Act 1998 (Devolution of Policing and Justica Functions}
Qrdder 2010 (5.0, 20107976), arts. 12}, 15(4Me) (with arts. 15(6), 28-31); S 2610/977, art.
HES

nt-obsalisit s einded Somdeeninidworl
vt § rdedd-$r6t sri-gid 5
7 stinga
i T
Y N et 4.4y 5 £ ieninal-aid 3§ 15 he ls-Sor-th
S As by Fahidi-fret be in-pary yi-a-eriminal-aid- cartificate 4 is-for-t
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smeni of soliciior and connsel

&A1) Rules under Article 36{3}(b] must provide that, sublect to paragraphs {2} and (3) and
o any provision made by virtue of paragraph {4), a persun i respect of whom & criminal ald
certificats has been geanted maey select any soliciior or ounse! willing to act for that person
w be awigned 30 to acl

& grimainal gid ceniificate i the soliciinr &
d by an order under Artdcle 518(1) or

oL
(3} of the Solicitors (Morthern irelandi Order 1976,

{37 A counsel shall notbe assignad In pursuance of a_criming! aid cenrifficate i Yhe counsel

is for the iime being prohibited from baing so assigned by & deteruination of the Ganaral

Counci of the Bar of Morthern breland, or by any determination of any such committes as may be
stablished by that Councll o detsrmine charges prefarred against counsel,

(4} Rules under Articte 38{3){b) rnay—
{a) provide that in prescribed circumstances the right referved to in paragraph (1)~
{1} does not apply In cases of a prescribed description,
{ii} s not 1o include a right to select a solicitor or counsel of a prescribed
description,
(1) s to select only a solicitor or counsal registersd under Article 368, oronlya
solicitor or counse! of 2 prescribed deseription,
{b) restrict the vight to select a solicitor or counsel in plage of asclicitor or counsel
previously selected,

{5} Ruies under Article 36(3}b) may provide that, in prescribed circumstances, Article 36{(1)
does not require the Department to defray, or 1o continue to delray, the expenses incurred by
a particular soliciter or counsel (but such provision shall not prejudics any right of a persen
o select another solichior or counsed),

{6} The circurnstances which may be prescibed by rules under paragraph (4) or {8} include that a
detenmination has been made by a prescribed body or person,

{7} Asolicitor or counsel who has been selected 1o act for a person may selact another person o
act for that gersen, as the agsnt of the solicitor or counsel, If that other person is of such &
description that nothing In this Article or Article 368 would prohiblt the person selecting that
selicitor or counsel to act for that person.

{8} In this Anticle “praseribed” means preseiibed by rules under Acticle 36(3)bL

Repister of solicitors and counsel eligible to be assigned
388.-~{1} Rules under Article 36{3}b) may—
{a; make provision for the registration by the Depariment of counsel and soliciters
who are eligible to be assigned In pursuance of criminal zid certificates;

{B} provide that only those counsel or soliciters who are registered may be s
assigned; snd

{c} reguire registration of firms with which registered colicitors are connected,
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{2} Those rules may requirs the Department to prepare a code of practice in relation to—
{a). tha conditions to be complied with in order to gquallfy forregistration, and

{t) the carrying out by registared counsal and regisierad solisitors, and any fiem which is
registered in connaciion with a registered solicitos, of their funstions with ragard
to the provision of fres legal sid.

{3} Thoze rules may-—

{8} raguive registered counsel and registered solicitors, and any frm which &
registarad In connsction with a registered sclicitor, to comply with any such code of
practice;

(b} require the Department or persons authorised by the Departmant to monitor
complisnes with any such code of practive: and

{c} make provision about procedures far cases in which—

{1}, it appears to the Departinent or a persan authorised by the Department
that a registered counsel or soficiter, or any firr which is registered in
connection with a registered solicitor, may not be complying with any
such code of practice, or

{if} 2 person whe holds any judicial office asks the Department to investigate
whether a registered counsel or solicitor, or any firm which is reqistered in
connection with a reglstered solicitor, 5 complying with any such code of
prastice, and the sanctions which may be imposad by virtue of this
sub- paragreph may Include srovision for a counssl, solicitor or firm o
crasn to b roglstarad,

{4} Thows ruleg-

(a} may make provision imposing charges;

{b)  may make provision with respect to the powers of investigation which may be
enarisad by the Departinent, or by persons suthorisad by the Departimant, for the
purposs of monioring compliance with any code of practice prepared under the
rifas;

{c} . _may make provisien for obstruction of the exercise of powsrs confurred by vinue of
sub-paragraph (b} to be certifiad to the High Court in prescribed circumstances, and for
any powsr of the High Court in relation @ contempt of court to be exercizable in
selatinn tosuch ohatructisn.

Remuneration of solicitors and counsel

37. The{™ Lord Chancellor| in exercising any power to make rules as to the amounts payable
under this Part to counsel or a solicitor assigned to give legal aid, and any person by whom any
amount so payable is determined in a particular case, shall have regard["™", among the matters which
are relevant, to—

(a) thetime and skill which work of the description to which the rules relate requires;

(b} the number and general level of competence of persons undertaking work of that
deseription;

{c) thecost to public funds of any provision made by the fules; and

(d) theneed to secure value for money,

but nething in this Article shall require him to have regard to any fees payable to solicitors and
enunseal stherwlas than under this Part:
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Annotations:
F14 51 1982/159
F75  Words in art. 37 substituted (9.3.2005) by Access to Justice {Northern lreland) Order 2003 {51
0037435 (N 10Y, acts. 123, 4901, Sch. 4 para. 6{3); S.R. 20057111, art. 3 {with transitional
provisions and savings in arts. 4, 5, 6) (as amended (29.8.2009) by 5.R. 2009/312, art, 3 (with savings
in arts, 4, 5))

Adaptation for purposes of Part 11 of rights to indemnity

38. (1) This Article shall have effect for the purpose of adapting in relation to this Part any
right (however and whenever created or arising) which a person may have to be indemnified against
expenses incurred by him,

(2) In determining for the purposes of any such right the reasonableness of any expenses, the
possibility of avoiding them or part of them by taking advantage of this Part shall be disregarded.
(3) Where a person having any such right to be indemnified against expenses incurred in
connection with any matter in respect of which a criminal aid certificate may be granted-—
(a) is granted such a certificate; or -
{b) has his defence before the Crown Court undertaken by counsel or solicitor or both at the
request of the judge;

then the right shall inure also for the benefit of the|" Lord Chancellor] as if any expenses defrayed
or cost paid under Article 36 in relation to that certificate or defence had been expenses incurred
by that person,

{(4) Where—

(a) a person's right to be indemnified against expenses incurred in connection with any
matter in respect of which a criminal aid certificate may be granted arises by virtue of an
agreement and is subject to any express condition conferring on those liable thereunder
any right with respect to proceedings in relation to that matter; and

(b

those liable have been given a reasonable opportunity of exercising theright so conferred
and have not availed themselves of that opportunity;

the right to be indemnified shall be treated for the purposes of paragraph (3) as not being subject
to that condition,

(5) Nothing in paragraphs (3) and (4) shail be taken as depriving any person or body of persons
of the protection of any statutory provision or, save as provided in paragraph (4), as conferring any
larger vight on thej"™ Lord Chancellor| to recover money in respect of any expenses than the person
referred to in paragraph (3) would have had if the expenses had been incurred by him.

Annotations:
F76 St 19827159

Rusiriciion of disciosuse of information

%84.-~11) Information which is furnished—
{2} 1o the Department or to any court, tribunal or other person or body on whom
functions are inposed or confeired by or under this Part, and
{b). in connection with the case of a person seeking free legal aid under this Pasy,

shall not be disclosed except as parmitted by rules under Article 36,
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{2) Paragraph (1) does not limit the disclosure of—
{a) information in the form of a summary or cofiection of infarmation so framed as not to
enabie information relating o any Individual to be ascertained from it, or
&) information about the amount of any grany, lean or other payment made ta any
person or body by the Depariment,
{31 Paragraph (1) does not prevent the disclosure of information for any purpese with the consent
of the peron in conneciion with whese case it was furnished and, whera the person did not furnish
it himself or harself, with that of the person or bady whe did
{4} A person who discloses any information in contravention of this Article shall be gullty of an

affsnce and Habls on summary sendetion to o fine ni exceeding leval 4 on the standard seaie.

{5} Procesdings for an offence under this Astizle shall not be brought excent by, or with the

sontentaf, the Dirsctor of Public Prosertions.

{61 Mothing In thiz Article applias to information furnished to a person assigned to provide
4 £p & G §

free fegal aid under this Part by or on behalf of a persen recaiving such lsgal aid

tnterpretation of Part 111
39. In this Part—
“the certifying authority” has the meaning assigned to that expression by Article 29(2);

[m"child" has the meaning given in Article 2(2) of the Criminal Justice {Children) (Northern
Iretand) Order 1998 (N.L. 9);]

{"court-ordered youth conference” has the meaning assigned to that expression by Article

33A(5) of the Criminal Justice (Children) (Northern Ireland) Order 1998;}

“criminal ald certificate” means a certificate granted under Article 28(1),[" 28A(3),| 29(2)
or 30(3);

["diversionary youth conference” has the meaning assigned to that expression by Article
10A(2) of the Criminal Justice (Children) (Northern lreland) Order 1998;|

“magistratas' court” has the meaning assigned to that expression by|*”* Article 2(2){b) of the
Magistrates' Courts (Northern Ireland) Order 1981);

“relevant petty sessions district” means, in relation to a person charged or to be charged before
a maglistrates' eourt, the petty sessions district for which the court acts;

“statutory pravision” has the meaning assigned to it by sectlon 1{ 7} of the Interpretation Act
(Martharn lreland) 1954 .

Aqaptations:
FY7 200%c 28
FI8 1981 M 28
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PART IV
MISCELLANEOUS

Exemption from stamp duty

40. Stamp duty shall not be chargeable in respect of-—

(a) any form of application for legal aid under this Qrders-or
(b} -any-formrelatingtothe offerand £ f-aoeritficate purtiant tean-app +
¢ shin e

iz O

et aie und

Applications to Crown

41. This Order shall bind the Crown to the full extent authorised or permitted by the constitutional
laws of Merthern reland.

Amendments, repenls and revocations
Para.(1), with Schedule 3, effscts amendments
Para.(2) with Schedule 4, effects repeals

(3) In any other statutory provision for the words “legal aid certificate”, “defence certificate”
or “appeal aid certificate” wherever they occur there shall be substituted the words “ criminal aid
certificate ",
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SCHEDUWLES

: y
SCEHEDULES sticiy-10;
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Changes to legislation:

There are outstanding changes not yet made by the legislation.gov.uk editorial team to Legal Aid,
Advice and Assistance (Northern Ireland) Order 1981, Any changes that have already been made
by the tsam appear in the content and are referanced with annotations.

&

Changes and effects yet to be applied to :

- Sch 1 Pt1am (20,12.2001) by 2001 ¢. 24 5 2(8)

- Sch. 1 Pt. 1 para. 2B inserted by S.R. 2010/9 req. 3{a)

- Sch. 1 Pt 1 para. 3(1) inserted by $.R. 2010/9 req. 3(b)

=« Sch. 1Pt 1 para, 6B 6C inserted by S.R. 2010/ reg. 3{d)

- Sch. 1 Pt. 2 para. 8 9 omitted by $.R. 2610/9 req. 4

- Sch. 1 Pt. 1 para, 6A substituted by 5.R. 2010/9 req. 3(c)

- Sch. 2 para. 7 words substituted by S.1. 2010/976 Sch. 18 para. 130{(4)
- art 3 am (prosp) by 2002 ¢ 21 5 47, S¢ch 3, paras 4, 5

-~ art, 3(1) words substituted by 2011 c. 24 (N.L} s, 82(2){h)

- art. 3(1)(b) words repealed by 2010 ¢. 13 (N.1) Sch. 4 Pr 1

- art. 3(1)(c) and word inserted by 2011 ¢. 24 (N1} 5. B2(2}(a)

- art 7 am (prosp) by 2002 ¢. 21 5 47, Sch 3, paras 4, 6

- art, 7(2) words inserted by 2011 c. 24 (NL.L) s 82(3)

- art. 7(2) words repealed by 2010 2. 13 (N1} Seh. 4 Pe 1

- art 14 am (prosp) by 2002 ¢. 215 47, Sch 3, paras 4, 7

- art. 14(5) words Inserted by 2011 c. 24 (N.L) s. 82(4)

- art, 14(5) words repealed by 2010 c. 13 (N.L} Sch. 4 Pi. 1

- art. 14(7) words substituted by S.1. 2012/2595 art. S

- art. 22(6) words substituted by S.I. 2010/976 Sch. 18 para. 130(2)

- art 24 ext in ptby 2001 ¢. 24 5 17, Sch 4, Pt 2, para 57

- art. 28(7) words inserted by 2011 ¢. 24 (N.1) 5. 83(2)(b)

~ art, 28(7)(c) Inserted by 2011 c. 24 (N1} 5. 83(2)(a)

- art. 294)(c) and word added by 2011 c. 24 {N.1) 5. 83(3)

- art, 31 substituted by 2011 ¢, 24 (NL.L) 5. 80(2)

~ art, 33(1) words substituted by 2011 «. 24 (N.L) 5. 80(3)

- art, 33(4) inserted by 2011 . 24 (N.L) 5 81(3)

- art. 36(1) transfer of functions by S.4. 20107976 art. 15(4){e)

- art. 36(1) words substituted by S.1. 2010/976 Sch. 18 para. 130(3)(a)
- art. 36(3) transfer of functions by $.5. 2010/976 art, 15(4}{e}

- art. 36(4) art. 36(5) {8) substituted for art. 36(4) by 2011 c. 24 (N.L) s. 80(4)
- art. 36(4) woids substituted by S.L 2010/976 Sch. 18 para. 130(3)(b}

Changes and effects yot to be applied to the whole Order associated Parts and
Chapters:

-~ Order power to amend conferred by 2011 c. 24 {N.L} 5. 90(2){b)

- Order power to amend conferred by 2011 ¢. 24 (N1} Sch. 5 para. 5{(a)

- Order transfer of functions by 5.1 2010/976 Seh. 17 para. 36

Whaole provisions yet to be inserted into this Qrder (including any affects on those
provigions)k

- art. 23A inserted by 20711 ¢. 24 (N.L) 5. 81(2)

Commencement Orders yet to be applied to the Legal Aid, Advice and Agsistance
(Northern Ireland) Order 1981
Commencemant Orders bringing legistation that affects this Orderinto force:
- &.R. 20127142 art. 2 commaences (2011 ¢. 24 (ML)
| - S.R. 20127214 art. 2-% commences (2011 ¢. 24 {N.L}}

SR2012449 art 2 commences (2011 ¢ 24 (N.LY)

A0
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Changes to legisle : There are ling changes not yet made by the legislation.gov.uk editorial
team to Access o Justice (Northern Ireland) Order 2003. Any changes that have already been made by
the tean; appear in the content and are referenced with annotations. (See end of Document for detailsj

KEELING SCHEDULE SHOWING - IN BOLD, USING
UNDERLINING TO DENOTE INSERTIONS AND
STRIKETHROUGH TO DENOTE DELETIONS — HOW THE
2003 ORDER 1S MODIFIED BY THE PROPOSED
AMENDMENTS CONTAINED IN THE LEGAL AID AND
CORONERS’ COURTS BILL, AS INTRODUCED INTO
THE ASSEMBLY ON 31 MARCH 2014.

This Keeling Schedule has been prepared by the
Department of Justice. It is intended for illustrative
purposes only to assist the reader to understand the
proposed amendments fo the Access to Justice
(Northern lIreland) Order 2003. While care has been
taken in its preparation, it may not be full and complete

in every respect.

The Keeling Schedule does not add footnotes to the
proposed amendments and footnotes to the existing
provisions of the 2003 Order have not been updated.
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STATUTORY INSTRUMENTS

2003 No. 435 (N.1. 10)

Access to Justiee (Northern Ireland) Order 2003

o 27ih February 2003

PART ]
CITATION, COMMENCEMENT AND INTERPRETATION

Citation and eommeneement
1. (1) This Order may be cited as the Access to Justice (Northern Jreland) Order 2003,
(2) Except as provided by paragraph (3), this Order shall come into operation on such day or

days as the Lord Chancellor may by order appoint.
(3) The follswing provisions come into operation on the expiration of one month from the date

an sliieh this Ordet is made—
(&) this Pir,
{5y Atticle 45,
(¢) Artiele 46(4) th (6), and
() Artiele 48(1).

Anngtatiens:

Subsrdinate Legislation Made
Art. 12y power pastly exercised: 28.7.2003 and 1.11.2003 appointed for specified provisious by 3R,

P1
20037344, arts, 24, Sehis, 1, 2 (as amended by S.R. 2003439, art. 2); 2.11.2003 appointed for speeified
provigions by S.R. 2003/420, ant. 3, Seh. (with teansitional provisions in set. 4); 9.3.2005 appointed for
specified provisions by S.R. 2003711, art, 3 (with savings and transitional provisions in arts. 4+6 and
wked By S 2. 2000/31 2,
A7, ark 20 20.3.2000 appoitited for speeifled provisions by {S.1, 2006:27), aRts. 2, 3
Interpretatinn

2. (1) The Interpretation Act (Northern Ireland) 1954 shall apply to Article | and the following
provigions ef this Order as it applies to an Act of the Noriliern Ireland Assembly.
(2} I this Order—

“adviee” means any oral or written advice—
{a) on the application of the law {0 any particular ¢ircumstances that have arisen in relation

(o the individual seeking the adviee; and
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(b) as to any steps which that person might appropriately take, having regard to the application
of the law to those civeumstances;

“assistance” means any assistance (other than advocacy) to any individual in taking any of the steps
which an individual might take, including steps with respect to proceedings, having regard (o the
application of the law to any particular circumstances that have arisen in relation to him, whether
the assistance is given by taking such steps on his behalf or by assisting him in taking them on his
own bebalf;
“child” has the meaning given by Article 2(2) of the Criminal Justice (Children) {Norther Ireland)
Order 19987%
“civi legal services” has the meaning given by Article 10;

B

tvion wresny-the-Aortherndriland-Legal Seevices Commission;
“court-ordered youth conference” has the meaning given by Article 33A(3) of the Criminal Justice
(Children) (Northem Ireland) Order 1998;

“criminal detence services™ has the meaning given by Article 21(1);

“the Deoariment” moans the Depariment of Justieg

-

“the Director” wenns the Thrector of Lepst Ald Casework destunated under section 2 of the
Leosal Ald and Coroners’ Courts Aot (Novihern Ireband) 2014

“diversionary youth conference” has the meaning given by Article 10A(2) of the Criminal Justice
(Children) (Northern Ireland) Order 1998;
“the Law Society” means the Law Society of Northern Ireland;
“magistrates' court” has the meaning assigned to that expression by Article 2(2)(b) of the Magistrates’
Courts (Northern Ireland) Order 19817,
“prescribed” means preseribed by regulations;
“regalations” means regulations made by the Lord Chancellor;
“relevant proceedings™ has the meaning given by Article 25;
“representation” means representation for the purposes of proceedings and includes—

(a) all such assistance as is usually given by a solicitor or counsel in the steps preliminary or

incidental to any proceedings;
(b) in the case of civil proceedings, all such assistance as is usually so given in arriving at or
giving effect to a compromise to avoid or bring to an ead any proceedings;
“solicitor” means a solicitor of the["*Court of Judicature;
“statutory provision” has the meaning assigned to it by section 1{f) of the Interpretation Act
(Northern Ireland) 1954%%;
“tribunal™ includes an inguiry or proceedings before an arbitrator or umpire, however appointed,
whether such inquiry or proceedings take place under a reference by consent or otherwise.
(3) References to counsel and solicitors shall be construed in accordance with Atticle 10 of

the European Conumunities (Services of Lawyers) Order 1978 and regulation 14 of the European
Communities (Lawyer's Practice) Regulations 20007,

Annotations:
i 1954 ¢, 338 ¢
K3 1088 NI 9
Fl (981 N2
B4 Words in Qrder substituted (1,10.2009) by Consttulional Reforoy Act

Sch. 1 i 65 5.0 200971604, avt, 2h)(d)

F5 1954 ¢ 33 (WD)
6 $11978/1910
¥ S12000/1 119

S 43, 55 A9(5), 14801,
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PAREY
DLRELANE LEGAL SERVICES.

CONMIRSHIS

MOWEE

Servipes Lomaiesinn

egnl e 2
shiri-bre w-body inoweasthe Nestheendesload Legal Sepvices Onmimiaeion-tig
se-rthe-Comanssions

{3y Ehe Comnissinne- sl
previsians of this Ovder oroaro fion.
{3y EheCammivrton shallexereise i funetions for-the purpase of
cay-swenrinpdwithin-the ressureercinade-ovailable-and pelorities sets in-aeeorduneewith
s Parti-that- ndivig epss fooeivib-degab serpvices-thnt e fleptivelymeet
thobr needscand-Bramot varibirbility to-tndividuaisolsueh servicesnnd
bi-seenrins-thatindividmtc-lnvebed-lnopiminal- bnestisatoas ar-relevant-proceediags
have geeesstasueh-oriminaldefence serviesnas the dnterestsobjostice requive;

138

vengstinging s hive offe

Gdy- Sehednlsd-phipl-maken furthae prosision phastthe

PART2

CIVIL LEGAL SERVICES AND CRIMINAL DEFENMCE SERVICES

Functions of the Departingns: geperal

Exereise of tunctions of the Departiment under s Pard

3. The Deparvement shall exercise ity functions vnder this Part for the purpose of—

ade §
(1) securing (within ihe resoyrces made availnble, and priovities set, i accordance with this
Part) that individosls have access 1o civil lepal serviees that effectively meet theiy needs,

agd promoting the availability to individuoals of such services; and

tigations or relevant proceedings bave

ved i orimuinal i

by seeuring that individuals iny

the interests of fustice reauire,

T
B

Ao 41y Fhe Campissivn shalleonsist

anember who-bs o chabe iy

ek
{hi--not-fewer than sixs nor-more thap-ten: stherwmembers
Hermay tor-substipdefor-either or-both-of thenumbers fov-the thine

but-the-bard ChaneeHormay-by-srders
being-apecifiod-in-sob-pars hehysuedenther aumber ornambess as he-thinhs-approprinte:

{33 Buth-the me
appeinied-by the-d

is-to chuir-the Commissions and the-other-members, shall-be

angelien

(33--b-appointing-persens-to-boe-members- of the-Condssion-the-dord-GChanceliesshali
aveoregurd-du-the-desirabilitv of sesuring-Hint- e Commissinn- inelidesmembers vl
thatwoen-thomihove paperionee b or-owlidie oL
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{6} - bl pravision of posiegi fund s eivii-lepabservioes s
ertuiupi-defenve sepvioes

- thework i the conrts:

{eyeonsameraitaivg

savhh condilions; and

(o) waRREemaNT,

baord

wgraph- (F-br-dding - emitbingor

ity -Artiele-the i,fsm LrhmweeHar-shalb-ne &
he-Commission; as-a-groltpeare-vepresentntive-of

ﬁﬁ‘ “ﬁfﬁ"ﬁ&?&}f\«-ﬁ.
theradreland:

o fe-repinee-£

Feopdbe The boord Chawcelior may

SREICY
el inting-io-svib-legatservicvs-and
inp-theaihes ating W crhninal 88
£ e cean, v puo idyshnibhindude nmendmentsof
s-Lirderwhivh refer o-the Conumission ar
. Pise
e riier;

Planning
1 shall inform itsslf about—
(a) the need for, and the provision of, civil legal services and criminal defence services, and

6. (1) The Cammission Depurin

(b) the quality of the services provided.

(2) Fre-tensmission The Depurtmont shall plan what can be done towards mcetmg, that need
by the performance by the Comnunission-of-Hs-{unetisns_the Depariment angd the IMrecior of
their velesant fupnctions,

(3) The &emsmisvion Department may co-operate with such authorities and other bodies and
persons as it considers appropriate in facilitating the planning of what can be done by them to mieet
that need by the use of any resources available to them.

LR

(3A5 I this avticle upd Ariiele 7 ¥redevant fonclions” migany—

f#y in relation o any timye afies the coming into eperaticn of Artiele 21 functions under
this Order; and

b g relation fo any time before the coming into operation of Article 21, functions vnder
fhis Order and wnder Pact 3 of the Legal Ald, Advice and Assistunce (Norihers
trefund} Ouder 1981,

i o bard -Chaneelor ~mnv-byorderroquire—the - Comutision—to--dischn th
funeilous-in paragrashs (o ¢dhin sevordancewith the order

Powers of Comniission
7. (1) Subject to the provisions of this Part and Article 41, the Lemmission Dopartment may

do anything which it considers—
(a) is necessary or appropriate for, or for facilitating, the discharge of its-funetions ¢
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¢ functions.

(b) is incidental or conducive to the discharge of

martment shall hove power under

(2) In particular, the Gommissisnshaiblivve power [

parasranh (1
() to enter itito any contract,

{By tn make prants (with or without conditions),

{2} 16 iake losits,

(d} to invest money,

{e) to promote or assist in the promotion of publicity relating to-its functions
fungtiong

() to undertake any inguiry or investigation which it may consider appropriate in relation to
the discharge of any ofitx-fanetions relevast functions, and

G-t pive-tathe Lord Chanceilor-anv-adyieeshieh tmas-eonaider-appropriste i

relption-to-matiprs converaingany of s faaetians,
(3) Paragraptis (1) and (2) do not confer on the Cemaission Depariment power 1o boiiow
matiey,

{dpAPhe-Commissian may-make -such arengemente ai-itvansiders-appiaprint-fore
dischurge of s funetinas, including the delegatios ol any of itz fuactions,

ChaneeHormay-by ovder-regquire-the Commission..
~§ @‘aieﬁi&%cx aiv-funeiinnspee de i the-order-ae-to-delepate anv-funetion-se-

5& S { £, i sorfdnes) & i¥ioqd
TR ¥ 2ite

perac H-OReRIRNNE ¢ peey

o3

goteany-funetion so-snecified or-not-to-delegnte anv-fenction sospecified-
o FAPTOT | i £1003% $43

N apeiling..ae
LG POPRGY 4 SEFIPHNaR & PRetRpely ar

wangementsspeh-ay are speeitied-in-the-order-dr-selation to-the
éelegu-ﬂu;wﬁ pav-funetionse-speeilivd:
(6) In considering any question as to the remuneration of persons or bodies providing civil legal
services or criminal defence services (whether in individual cases, or by reference to the provision of
| such services in specified numbers of cases), the Commission-Dupartment or Sie Director shall have
regard, among the matfers whizh are relevant, to=
(1) the time and skill which the provision of services of the deseription to which the question
relites reguires;
(b) the number and general level of competenee of persons providing those services;
() the enst to publie funds of the remunerativn of persons or bisdies providing those serviees:
ahd
{(d) the need to secure value for money.
I (7) Where the Coemmissing-Dopariment sets fees which are to be paid to persons or bodies in
respect of the provision of services by them, nothing in paragraph (6) requires it to have regard to
any fee payabla, otherwise than in azeordanee with thiz Order, in respect of the provision of sueh

o

§Ervices,
Lopidanes

B by Tho-bopd-Lhnneellne may sidanesde-the-Commission-asto-themusn £

binkd sighipy 1§ &‘mukﬁ diseharge-dty Jonetions,

{2y Fhe-owmmission shal- tadie -into-aee tonny-sueh-guid - bR wsidering -
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{3y-Grnidanes mvsut-be-given-under dhis-Artiele dnrelationto-tndividualeases.
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st paiblishe any-geidence glven-mdes this e

ey reiiiredhe o

Northern Ireland law and foreign law

4. (1) The Commission Degartmen: may not fund-—-

(w) wivil legal services, or

(by criminal defence services,
selating to any faw other than that of Northern Ireland, unless any such law is relevant for determining
any issue relating to the law of Northern Ireland.

(2) But the Lord Chancellor may, if it appears to him necessary to do so for the purpose of
fulfilling any obligation imposed on the United Kingdom by any international agreement, by order
specify that such civil legal services or eriminal defence services as are specified in the order, relating
to the application of such other law as may be so specified, may be funded by the-Commissien
e

¢

(3) For the purposes of the application of paragraph (2) in the case of an obligation to provide for
the transmission to other countries of applications for public funding of legal services under their
laws, the reference to civil legal services or criminal defence services relating to the application of
other laws includes a reference to advice or assistance for the purposes of making and transmitting
such an application.

Civil legal services

Civil legal services

10, ¢hpFor e parposee of- tiv-Dieder Seivi T L
TP rese tosn-tihor- e aady e assistnes or-reprosentation-which the Go
veguired-tu-fund-as-erbminsbdelonee somvives

) Fov the gurposes of this Urder “civil lepal services” mean

{93 bn redation woany tove after the coming inte operativn of Arvticle 21, advice, assistunce

and  cepresentation, other than advice, assistance ov venreseniation which e

Depariment i requeived 1o fuad ay criviinal defence serviees; and

By in reladion o any fme hefore the coming into operation of Ariicie 21, advice, ansistings

coedings for the purposes of which

and regresentation other thas representiotion fu o

froe fegsd aid may be given under Part 3 of the Lesut Ald Advice and Assistance

(Nuvibern Treland) Geder 1981

(2) The Lord Chancellor may by order provide that “civil legal services” is to include services
{other than advice, assistance and representation) which——
(a) are specified in the order,
(b) fall within any of the descriptions specified in paragraph (3}, and
yuent is required to fund as criminal

(¢) are not services which the Commission-Depa
defence services.
(3) 'The descriptions of services referred to in paragraph (2) are-—
{a) the provision of general information about the law and legal system and the availabitity
of legal services,
(b) the provision of help by the giving of advice as to how the law applies in particular
cireumstaness,
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{c) the provision of help in preventing, or seitling or otherwise resolving, disputes about legal
rights and dities,

(d) the provision of help in enforcing decisions by which such disputes are resolved, and
(g the provision of help in relation to legal proceedings not relating to disputes.
(4) An order under paragraph (2) may make provision, including provision amending this Order

(a) about financial matters relating to services specified in the erder (including, in particular,
provision about eligilsility, eontributions, charges, remuneration and costs).

(b) madifying the application of Articles 11 to 20 in relation to such services.

(5) Every person who exercises any function relating to civil legal services shall have regard to
the desirability of exercising it; so far as is reasonably practicable, so as to~—

(#) promote improvements in the quality of those services and in the ways in which they are
mads aceessible to those who need them,

(b) secure that the sérvices provided in relation to any matter are appropriate having regard
to lig pature and importance, and

{r) achiove the swift and fair resolution of disputes without untecessary of andiily proteactsd
frocesdings i cou:
Fandingafopreites

Hedd-Bhe-Commission sholl esteblich and matntgin o fand feomowhieh (o shadb fmb vivit
tegalsorviees

2y Fhe Lot Ohapoelor

tayshaibpavio-the-Conmiionthesuinswhivh-he-determinesore approprinte for-the
£ .

Hagofoivillogalservices by dthe £og e
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weeount-dn-addition-tisuch-ether-faetors-uy he-considere velevant - the-need for-chvib-lepanl
servieesas-notifisd-to-daebyv-the Copinisdor-aader Aviiele 660

(Ar-Fhebord heaeellor-shalb-layv- before-each -Houseonf-Burlament-n copy-oai-overy

stermination sader paragraph {2} u)

—tp-fuading-civi-logalservives-the-Commissionshalbaim-to-ehinin-the-hest-passible
vahteformoney.

slations the Commission shall pavinte the fund established nader

H-Subien £
parwgiapiv iy
rlespgrereesived-frgm-the- bord Chaneslier snderparagraph U

Hhry-spmmergeeived e theCammbssion by viviresf regalations puder Avtivlee 17 ol 36,
{ep-somseeoived-by-th
afd

A
2
s
3

snumisston-bysiviup ol pn ordey by wepurtundesArtivle W7,

{hy-sueheother veeeiptrol the Compsissionas the-bord Chaneellop mayewith-the
. $ert, i

.'»( (244
A RYS S TYN ) e s drandk T FIPRS 8 ¢ Lez336k Lotds A ia
vrble andergeourt-ordes-underArtivle- 192 or under-repulations under- Artcle 2002 ){ds:

81 Where-the-Commission-considers- that-the-amennt-io-—the-fupd-estahlished-under
praeagrapletd b slgnifiennthe-exovedethepmonnt-wdivh-will-he-paid-eut-hefore-the-nexi

piymeni-by-the-bLord-Chagectrundor parageaph-(h-H-sball

fapeinform-the bord Chaneelioryand

thy-ifhese-diveeis, pav-te the-Lord Chaneellar p-mueh-of theexeess-ae s speeified-in-
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s the-Commbstesaste she desvptionsof
servives-io e fonded-froprany speeified-amvunt pald sio the hend-estabiished-wader
prarngaph-{

iy avy-by-arderrequire the Commission-to-establish and matniati two fusdadn plave

sstabiHsbod-mnder paesgeapB<be hodag--

{ia-fundfroprwhichibie Coppnbaionshall fund civit lepal servives Hvannestion
with-ny i

)
Hus
sueh-mptteras- i spoeifind bt the e

sy, ing

(iien - nad-fe he Cogunisstenshalb fand oiher eivit hgabseriioen
s Av-arder-unde 13- aeay Br-sn endinends 3o-1his- Erder we-the
L Lihanast e et gansettueie-oi-He extablishment of vao-fands-dn
pieee-ob-the-fund-establishedanaler puengeaph 4 by

Fundine of oivif leeal services by Uenaripent

Services which may be funded

12. (1) The Comurission Pt shall set priorities in its funding of civil legal services, and
the priorities shall be set-—

fap-raseprdancs witheaay dheetiansoiven by-Hie bord-Chanvslior and
(b) after taking into account the need for such services.

(2) The Commission Dunart

atmay fund civil legal services by~
(a) entering into contragts with persons or bodies for the provision of services by them,
{(b) making payssents to pessons or bodies in respect of the provision of services by them,
(c) making grants or loans to persons or bodies to enable them to provide, or facilitate the
provision of, services,
{d) establishing and maintaining bodies to provide, or facilitate the provision of, services,
{e} making grants or loans to individuals to enable them to obtain services,
() itself providing services, or
{g) doing anything else which it considers appropriate for funding services,
but this paragraph is subject to Article 41.

5}_ EEPT TP S s Y ” rthenit, o ian y .,
L L =2 LSRR EE L AR 4 , R i kARSI ol R RATEE

fupelon ta-parsgrapi 2 Hawecsrduare with b
(33 The Bepsriment may by order make provisign about the prvment of vemuneration by

the Depariment 1o nersons whe provide civil leesl servives.

(4) The Cemarission-Depariimens may fund different civil legal services, or civil legal services
provided by different means-—

{a) in relation to different areas in Northern freland, and

by in relation to different descriptions of cuses,
(8) Fhe-Conumivdon-Eacent g5 provided by Avticle 124, the Benuriment
may not fund as civil legal services any of the services specified in Schedule 2.

(6) Regulations may amend Schedule 2 by adding new services or omitting or varying any
services; and regulations under this paragraph ay, in particular, describe the services which are not
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to be funded as civil legal services by reference to==
(&) the cotrt or tribunal before which procecdings ure to fake place,
(B) the issues ifivalved, oF
() the capacity in which a person seeking a service is concerned.

(7) If the effect of regulations amending Schedule 2 under paragraph (6) is that no advice or
assistance of any deseription is to be funded as regards any area, then, so long as Schedule 2 so
provides, Article [4(Q)(b), 3(b), (6) and (7); and the words “advice, assistanee and” in Article 16(1):
hatl riot Rave eifset
Pares, (-1 vep. by 2005 W] 19
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[T we—@;}eeeiwl m Schedule rund-mays-ip-particiiarcreguive-ov-authorise-the-Commission

v Eit gt el Hinited-pering.foe-shepyrposes afapeeifint-pravestingronlveor-for
the parposen-of Hmited aspesteof proceodingy.

(By-Artivles -t to-20--do-Bot-apply-tir-eivib-Jegal-services-fanded-under-aitirection-ar
mithorisaien-mnder porageaph by wnless-they-are applisd twith e velthent-nodifiontivns) by
the-grovivionsei e diveetiumporanihorisalion:

(43 o uyrd O hagped T
{4 fapeedor shgllgithe
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iBperedpire-theliommissiondo publisiy
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Acrifgtiosss
FECIERNG 1 1179

Exgeptional funding

12AA Ly The Deparpnent js to fund the orovision of any of the services specifled in

Sehedule 2 o an individual i paragraph (2) or (4} is satisfied.

23 This paragraph is satisfied if the f¥rector-
{8} has determined that the ndividual satislies the requirements of regolations ynder
Article 13 in relation to the serviees, and
(b s made an exceplional cuse determination in relation to the individaal and
the seryieus,
{and has pot withdrawn pither ¢

{33 Ap exeentional cnse determination s a defermination-—
(8 that it is pecessnry to.make the services uvailable tu the individoal under this Qrder
fieguse fadlure to do suwondd be s Beeach of-

106
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|

{4 she ipdividual’s Convention rights (within the 1
Aug 1998) or

Gioany_rights ot the mdividual o the rwovision of leenl services that are

weable LU vishiy, or

(b} that it is appropriate to do so. in the parvtiewlar circuinstances of the case, having
vessvd 1o any rish that failuee 1o do so wonld be such 2 breach.

nigg of the Humag Riebiy

citfu

(4) This parapraph is sptisfied i
(a) the services eonsist of represemintion fn proveedings af un biguest wgder the
Cavoners_Aet (Morthern treland) 1959 into the death_of a member of the

individy family,
by the Director has mude a2 wider public jnicresi determination in reln
individuai and the ipauest, and
(¢} ihe Direcior has determined thet the individua! satisfies {he requirements of
repulations nwndoy Article 13 i relution 1o ihe services,
{and peither determination has been withdrawn),

ton ig the

(5 A wider public interest defermination s w derermination that, in the particeise

circumstanees of the case. the provision of represcutation for the individuat for the purposes
of the inguest is lifielv (o prodece sienificant henefits for a class of person, other than the

individual wod the members of the individual’s family.

(83 For the purposes_of this Avticle an iodividead i 2 member of another individual's
family
{2} they are relatives twhether of the full hlood or balf biood or by marrisge or vivil
parinersiip,
(b} they are cokabiiees (as defined in Avticle §¢1) of the Family Homes and Domestic
Viglenee (Northern Ireland) Order 1998y or
{¢) _one fas purental responsibility fosr the other,

1) Articies 14 0 20 do not spphy_to eivil legal services funded under (his Article unless

they are applied (with or without modilication) by an_exceptional gave determination ov i
wider public interest determination.

Individuals for whom services may be funded

13, (1) The Gowmmission Depgrinient may only fund eivil legal services for an individual
if his financial resources are such that, under regulations, he is an individual for whom the services
may be funded by the Conunission Department.

(2) Regulations may provide that, in prescribed circumstances and subject to any prescribed
conditions, services of a prescribed description may be funded by the Conumnission-Depariaent
for individuals without veference to their financial resources.

(3) Regulations under this Article may include provision requiring the furnishing of information.

Decisions about provision of funded services

14. (1) The services which the Gummsisston-Department may fund as civil legal services are
those which the Commission-Department considers appropriate (subject to Article 12(5) and the
priorities set under Article 12(1)).

(2) Any decision as to whether to fund civil legal services for an individual shall—

11
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(@) in the eise of repi‘éstﬁiati“aﬁ be taken~—
(i) in preaenbeti eifeumstances; by sueh person as gy be preseribed;

by in the case of advite dnd assistance, be taken by the person from whom the sdvice or
assistance is sought.

resgntation for an individual for the

¥4 nurposes of proceediogs -
(1), shatl not be made vnless the individual shows §1§_§_’_{: s ave reasonsble grounds for wiing,
defending or being a party.ta the proceedingss an
() gmay be refused 36 o the particaiar camgmzﬁwﬁuwmwxw
that representation should be granted,
(28) Guidance siven to the Divector under sestion 3 of the Leesal Akl and Corpsers’
Courts Act (Northern fre ggd) 2014 mav, o particubyr, include guidanee g5 {e the eriferia
aveording towhich sy declsjon is 1o be taken by the Director under pareuranh (34

{3) The grant of representation for the purposes of proceedings insludes any such adviee and
ass:gmnre 88 to afy appedle

(a) as may be speeified by the-Commission Director, or
() as may be prescribed in relation o representation granted by virtue of paragraph 2Xa)(i).

{4) The Gomaission-Department may fund representation for an individual for a limited
period, for the purposes of specified proceedings only, or for the purposes of limited aspects of
proceedings, and may amend, withdraw or revoke the representation, or vary or remove any
Hmitation imposed on the representation.

(5) Without prejudice to the generality of paragraph (4), the grant of répresentation may be limited
under that paragraph as regaeds the persons whe may represent the individual to representation only
| in pursusinee of a contract mads with the Cemenission Depariment,

(6) Regulations may—
(a) prohibit the giving of advice or assistance without the approval of the Cemmissien.
Birector 1o the extent that the costs of giving it exceed such limit as may be preseribed;

(b) prohibit the funding of adviee or assistance by the Conunissian Depariment except where it
is provided by a person in pursuance of a contract made with the Gommissinn
Depariment.

(7) No decision may be taken under this Article to fund advice and assistance for an individual
in connection with any proceedings at a time when he has been granted a right to representation in
raspect of those proveedings under any provision of this Part (but this dees net affoct paragraphi (3)
oF ay assistanee ielided h repressntation).

Fudingosds

R L A FR O isslon-shall-prepare-a-code setting-sat-the-eriteria-svesrdingto-which
é&*iv-éeewukﬁ- L he !MM‘“
{#)-whether to-fund-foreontinue lo-fund) oivil legalservives-for-an-individust forowhom

eev-pny-be funded-by-the-Cen nnad
Hy-ifsewhatservicesarve to-be fonded-for-him.
) —n-setthing-the-vviteria-to-be-setgut-Jn-the-cade-the-Commbsionshall tder-the

extent-towvhich they sughtto-reflectthedallowing fectors—
{ahthe-Hhelp-cost-oi-fumbing -the-sevvicor-and the-benefit-wdich-may-he-obtained -y

%%*w%&e@*;&;;m—v&%
b} the-syvailabilitvoof-sunis-in- the fund- established-under Article- 1 {1 for Tuuding
vitlegalsordessand-thavingregerd-to-prasent sad-dikely-fatire-demundson-that

usdi-the appespriiteness Hinppiving them o ferd-theserviees

1z

168



Memoranda and correspondence from the Department of Justice

Heg by § g ridi-eta et -to - wihieh the-4ereie - be-pravid
mmmm%
FEEAME S ¢ oS 299 r Lo Sysehinided "i’ ¥ inet P
fticetihood ufi h«?—viﬁhw‘ able-de-avail- mmwfé sE-tetin
supht-by-the-individual-relation-to-s-dispulerthe-prospets-of
3 1
P-the-condust-of-the m-.«kmiw» w connevticn-with-eivil- legat-services-funded -by
he ):‘ JpEE ST § § ? e {::r. 1 n.\ e, . ;’ ookl ,ﬂ" any
: 5 it t Z y--hiy 8 tioir-with 3
proceedings;
Laytd Sabbedradoga i
{up-the-peblicisterestoand
(ip-sueh-othe run-thi-bted-Ehan celorangr-y-o s require Hie- 6 tssen
congider
t3i--Fheeode-siall seek settire—thadewiie AR 1Y 4:&3%&!2;4%&6&—(1%-&%‘%5&7&
%*KY“i‘I Iughon ik $oaek iw. gt b iods it H.a SRR 6 & R (L 4 | P Ty 3 SPTYTTE
g oS esE Bodh -5 Ehat-vedriel -t alb the-ode i - toRest-AppEGY

havisg-rogard-ie-the-ertlerissetvsut-hn-the-code:
hp-The cotle shallb-oisu-specily-proccduracfor the-wnking of-desisions-abunt the-fending-of

atyiil 1. o byt " O UIEPITTIN PUPN IOYL 1) -
€ i e L o T e A R S e OB

{e-provisien ebout the fovm and-content ol upplications for funding

{By-prevision spnsing condid videh- arisi- be-gath Hed-byun-indivithad wppiving
fop-funding

L \ H £5md H ‘et ol the IR £, eI eI £

G TR ig-applitatis-io-he-informed-af-the rous Fogy-dee i n- 1

m-‘mxwm }}ﬁk@mi@ﬁ.

{d)-provision- :m‘{ri*e gi’sm; @é lﬁ:(n‘ﬁ}ﬁlﬁb S pvidands Mﬁw&amﬂh,a{ﬂm«

ce-refused

Lot .h 43 4 sedfessy o <4 S
wad i rcingservie
(o provisien-estnblishine-procedires-forreviews-of d sebront-fundingand-for-the

shving-ef informutionuboutdhore provedures
53-Fhe Commission smy-from-thne (6 e prepare- g-revised-veession of the-eade:

thy—Before-preparing-the-eode-the-Comprssion-shalb-andesrtnhesueh-eonsulintion—»s
appeary-to-it-to-be apﬁmprmteh-and belore-revising the-code-the-Conumni 3t ‘«hmi -wndertike

s e B E T8 OIS PPN T | s $2t. ") is 9 il c. &1 far

& el atian-o PeRES-£0-it-0-he - appropriste-taless-it siddars-th §
T d-versipn-to-eane-tnto-foreewitheudelay
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Hegoiations as to procedyres for funding decisings

5, The Department wmay make regulations as to the procedures for the making of decisions

shoui the Yunding by the Bepartment of oivif fegsl serviges, incloding—

(A provision ghout the form and eantent of anobications for funding,

thy prevision imposing conditions whivh must be satisfied by an individual supiving for

funging,

(g} _provision requiring soplicants te be informed of the reasons fur any decisivn to vefuse 3n
application,

{8 provision for e givine of information to individuals whose applications are relised

about alteraative wayvs of obtaining or funding serviees, st

03 provision establishing procedures for reviews of decistous about funding and for the

givige of information about those procedures,
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Proecdurerelating-to-lunding-eade
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Terms of provision of funded services

| 17. (1) An individual for whom civil legal services are funded by the Commission Depnrtment
shall not be required to make any payment in respect of the services except where regulations
otherwise provide.
(2) Regulations may provide that, in prescribed circumstances, an individual for whom civil legal
sebvives are so funded shalle
(1) pay a fee of such amount as is fixed by or determined under the regulations,
(b) if his financial resourdes are, or relevant conduet is; such as to make him lable to do so
under the regulations, pay the cost of the services or make a eontribution in respect of the
cost of the services of such amaunt as is so fixed or determined, or

(¢

—

if the services relate to a dispute and he has agreed to make a payment (which may exceed
the cost of the services) enly in specified circumstances, make in those circumstances a
payment of the amount agréed, or determined in the manner agreed, by him;
and in sub-paragraph (b) “relevant conduct” mmeans conduet in cennection with the services (or any
application for their funding) or in, or in connection with, any proceedings in relation to which they
are provided.

(3) The regulations may include provision for any amount payable in accordance with the
regulations to be payable by periodical payments or one or more capital sums, or both,

(4) The regulations may also include provision for the payment by an individual of interest (on
such terms as may be prescribed) in respect of—
(a) any loan made to him by the Cemai
services,

ssion Department in connection with civil legal

(b) any payment in respect of the cost of services required by the regulations to be made by
him later than the time when the services are provided; or

13

170



Memoranda and correspondence from the Department of Justice

(£) so much of any payment required by the regulations to be made by him which remsins
unpaid after the time when it is required to be paid.

(5) The regulations shall include provision for the repayment to an individual of any payment
made by him in excess of his liability under the regulations.

(6) The regulations may—

(a) include provision requiring the furnishing of information, and
(b) make provision for the determination of the cost of services for the purposes of the
regulations.

(7) Except so far as regulations otherwise provide, where civil legal services have been funded
by the Commision--Departwent for an individual, sums expended by the Ceomsabsios
Pepartment in funding the services (except to the extent that they are recovered under Articles 138
to 20), and other sums payable by the individual by virtue of regulations undsr this Article, shall
constitute a first charge—

(a) on any costs which (whether by virtue of a judgment or order of a court or an agreement
or otherwise) are payable to him in respect of the matter in connection with which the
services are provided, and

(b) on any property (of whatever nature and wherever situated) which is recovered or
preserved by him (whether for himself or any other person) in connection with that matter,
including any property recovered or preserved in any proceedings and his rights under any
compromise or settlement arrived at to avoid or bring to an end any proceedings.

(8) Regulations may make provision about the charge, including—

(a) provision as to whether it is in favour of the @ emvmissies-Departnent or the body or
person by whom the services were provided, and

(b) provision about its enforcement.

Cosis orders against assisted parties

§8. (1) Except in prescribed circumstances, costs ordered against an individual in eelation to any
proceedings or part of proceedings funded for him shall not exceed the amount (if any) which is a
reasonable one {or him to pay having regard to all the circumstances, including—

(a) the financial resources of all purties 10 the proceedings, and

(b) their conduct in connection with the dispute to which the proceedings relate;
and for this purposs proceedings, or a part of proceedings, are funded for an individual if ¢ivil legal
services relating to the proceedings or part are funded for him by the-Gommission Department.

(2) In assessing for the purposes of paragraph (1) the financial resources of an individual for
whom ¢ivil legal services are funded by the-Cesvmission_Department, his clothes and household
furniture and the tools and implements of his trade shall not be taken into account, except so far as
may be prescribed.

Costs of syccessful unassisted parties

19. (1) This Article applies to proceedings——

(2) to which an individual, for whom civil legal services relating to the proceedings, or to a
part of the proceedings, are funded by the-Gemeission Department, is a party, and

(b) which are finally decided in favour of a party for whom such services are not so funded
(“the unassisted party”).

(2) In any proceedings to which this Article applies the court by which the proceedings were so
decided may, subject to paragraphs (3) and (4), make an order for the payment by the Connaissien
Department to the unassisted party of the whole or any part of the costs incurred by him in the
proceedings.

(3) Before making an order under this Article, the court shall consider what orders should be
made for costs against the party for whom civil legal services relating to the proceedings, er to a

15

171



Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

| part of the proceedings, are funded by the Cummission-§ ment and for determining his

liability in respeet of such costs. N
{(4) An order under this Article in respect of any costs may enly be made if--
(a) an order for costs would be made in the proceedings apart from this Order;

{(b) as respects the costs incurred in a court of first instance. those proceedings were instituted

by the party for whom civil legal services relating to the proeeedings, or to a part of the

| pioceedings, are funded by the Commission-Repartment and the cowrt is satisfled that
the unassisted party will suffer financial hardship unless the ordet is made; and

(¢) in any case, the court is satisfied that it is just and equitable in all the circumstances of the
case that provision for the costs should be made out of public funds.

(5) Without prejudice to any other provision restricting appeals from any eourt, no appeal shall
lie against an order under this Article, or against a refusal te make such an order; except on & point
f law

(6) In this Atticle “costs” means costs as belween party and party, and includes the costs of
applying for an ordet under this Article:

~ (7) For the putposes of this Attiele proceedings shall be treated as finally deeided in favour of
thie unassisted party--
(a) if no appeal lies against the decigion in his favour,
(b} if an appeal lies against the decision with leave, and the time limited for applications for
Jeave expires without leave being granted; or

() if leave to appeal against the decision is granted or is not requited, and no appeal is brought
within the time limited for appesl,

and where an appeal against the decision is brought out of time the court by which the appeal (or

any further appeal in those proceedings) is determined may make an order for the repayment by the

[ unassisted party to the Gemssission-Department of the whole or any part of any sum previously paid
to him under this Article in respect of those proceedings.

(8) Where a court decides any proceedings in favour of the unassisted party and an appeal lies

(with or without leave) against that decision, the court may, if it thinks fit, make or refuse to make
an order under this Article forthwith, but if an order is made forthwith it shall not take effect-—
(a) where leave to appeal is required, unless the time limited for applications for leave to
appeal expires without leave being granted;
(b) where leave to appeal is granted or is not required, unless the time limited for appeal
expires without an appeal being brought.

(9) Where a party begins to receive civil legal services after the proceedings have been instituted,
or ceases to receive such services before they are finally decided, or otherwise receives such services
in eonnection with part only of the proceedings, the reference in paragraph (2) to the costs incurred
by the unassisted party in the proceedings shall be construed as a reference to so much of those costs
#5 18 witribmiabile 16 that pas,

{10) For the puposes of this Article “court” includes 4 tibunal.

Regulations about costs in funded cases
20, (1) Subjeet to Articles 18 and 19, regulations may make provision about costs in relation
1n proceadings in relation to which, or to & part of whieh, civil legal services are funded for any of
| the parties by the-Conunissive Depariment.
(2) The regulations may, in particular, make provision—

(a) specifying the prineiples 1o be applied in determining the amount of any costs which may
be awarded against a party for whom civil legal services are funded by the-Gemusission,
Drpactment,

{b) limiting the eireumstances in which, or the extent to which, an order for costs may be
enforeed aigainst sueh a party,
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172



Memoranda and correspondence from the Department of Justice

{¢) asto the cases in which, and extent to which, such a party may be required to give security
for costs and the manner in which it is to be given,

(d) requiring the payment by the Cenmission Hicpariment of the whole or part of any costs

incurred by a party for whom civil Jegal services are not funded by the-Commission

Bepartment,

Pae

(e) specifying the principles to be applied in determining the amount of any costs which may
be awarded to a party for whom civil legal services are funded by the Censm
Shparin

{(f) requiring the payment to the-Cemmission Department, or the person or body by
which the services were provided, of the whole or part of any sum awarded by way of costy
to such a party, and

(g) as to the court, tribunal or other person or body by whom the amount of any costs is to be
determined and the extent to which any determination of that amount is to be final.

7
2

!

Fhie Deparunent goust by regulation

(i1 the constitusion and nrocedare of appeat pagels

and

i} appeals fo such a pasel againgt preseribed decisions taken In the exercise of funetions

eonferred or inposed on the Director by gr ynder Arteles 124 o 26,

23 Vhe revulations may in particuls

{ap provide for ay apoeal pagel o consist o
1o presiding mewber, selected in the preseribed manner from s listof nersons appoinicd
by the Departiment to act a3 presiding wembers of appeal panels: ung

(i a preseribed
a Uist of persons appointed by the Depariment to_act a3 other members of sppeal
pa

(b areseribe quulificutions for appeintment fo a st menvoned nsub-naragrash (ay

agumber of other members, selected in ihe preseribed manner from

3EH

(o) provide for disgumiifving preseribed persons o persons of prescribed deseriptions

for wuembershin of un appeal panels

() provide for (w0 or more appest panels (6 sicat the spme time;

() provide Yor spoeat peuels to it i private, eseept in such circwmstanees as mpy be

specilied fn. or deternined o aveardance with, the regulations:
(0 provide for the decision on an appeal 1o be tsken without heaving any  oral
vepresentations, except in such coases as way  be preseribed:

ey provide for the powers of an appesl pane! on determining an appeal:

{1y regueive an appeal panel (6 give reasons ip writing {or s decision on an appeai:

(1) provide for o decision of the appeal vanel on an appeal 1o be final:

(o provide that all matters relating o the procedure of an anpeal pase! on an appeal which
ary not specifically regulated by the reguiations ave 10 be determined by the presiding

member:
(k) eontain such other provision as appears to the Deparment noecessary or eypediont

for the efficient and effective working of the appeal pascis.

(31 Vhe Bepartme
(a) may miske puvments fo the memibors of ang appead paned of amonits op af_rales 101

exeecding such amonnis or vates, and on sech conditions. as the Department may

determine:

() shad arrange for the provision (o appeal pancls of sueh faeilizies, statt and assistanee a3

the Departrient considers aoproptiaie:
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{¢3, shall weot any other casts properly incurred by such panels,
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Criminal defence services: code of conduct

22, 4 }) F hc-(ﬂmwmwm &MR gﬂ‘(’«puw w-gode-of-conguct-to be-observed-hy-emplovees-of
the-Loo yanibemplovees obany-d -v»’*f&%mah&}%ﬂd—(;;»«mﬁmae" by the-Commission.

iy ,,.»‘,“ 1308 eeisrd rsa gl

e SR i3 SRR SLEATES 508

(1) The Departimgnit shall prepare g code of conduct 1o he observed by
{ayihe Department sud the Direetor, and
ig;;) g,pe wnxg!(,&g gg anx ggdv m g,g ed. god maintgiged by dhe Bepariment,

(2) The code shall include—

I (a) duties imposed in accordance with any scheme made by the Lemmmission-Departnent.
undsr Sehedule 9 to the Northern Ireland Act 19987 (equality schemes),

(B) dutiss to proteet the Interests of the individuals for whom criminal defence seiviees are
provided;

(&} duties to the court,

{#) dutiss to avoid conflicis of iftterest, and

{e) duties of confidentiality,

‘ and dutles on employees mentinnes
to cornply with the rules of the : botly,

(3) The Convaission Department may from time to time prepare a revised version of the code.

(4) Before preparing or revising the code the Commission-Depariment shall consult the
Law Society and the General Council of the Bar of Northern Ireland and such other bodies or
persons as it considers appropriate.

tBy--Adier-preparing the-code prg-pevised-version-ofthe-gade the Ganumitelmsis

ank (135 who are members of a professional body

o
«
-
=

((a;» AE-ha-spproves-it-heshdb oy ibedorecactr- Howse ol
Partiaarent,
73 Fho-Commission shall pabibale

{sp-thewadeas frst approvedby-the bovd Chancellortnd

(B rwhsretieanproves previstd version, either the fevisions artheveviseibeode s
sppreprade
B Phe-eadoysndary-revised jup-sttheeaderchallasteomudntafores-antikit-hag-
bern ppprpeed-by ﬂ«?@#}iﬁ?—ié@%&@ﬁéﬁé!’i ’i@iss,emﬁﬁ»’i&??%ﬁ!éﬁt:

ARBBEEUHHE
Fif (598 ¢ 47

2y The Department shall—
3}, publish the code apd any revised version of the code;
() fay the eode and any revised version of the code before the Assombly,

& code as first published by the Department, and any revised version of the coide, shafl
netcome info operition st ishas been anproved by reselition oUilis Assemblt,
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Adyige and assistanse
23. (1) The Gommesion Department shall fund such advice and assistance as it considers
appropriate-— .
(a) for individuals who are arrested and held in custody at a police station or other premises,
and
(b) in prescribed circumstances, for individuals who—
(i) are not within sub-paragraph (a) but are involved in investigations which may lead
to relevant proceedings,
(if) are before a court or other body in such proceedings, or
(iii) have been the subject of such proceedings.
(2) The Commission-epariment may comply with the duty imposed by paragraph (1) by
(a) entering into contragts with persons or bodies for the provision of advice or assistance
by them,
making payments to persons or bodies in respect of the provision of advice or assistance
by them,

(c) making grants or loans to persons or bodies to enable them to provide, or facilitate the
provision of, advice or assistanee,

=

(b

<

¢l

=

establishing and maintaining bodies to provide, or facilitate the provision of, advice or
assistance,
(¢) making grants to individuals to enable them to obtain advice or assistance,
{f) employing persons to provide advice or assistance, or
(g) doing anything else which it considers appropriate for funding advice and assistance.
(3 —he- bord -Chaneelarmay-hy-orderrequire-the - Commission—to- discharge -the
fasetionda-paragemph (i in gecordancewativthe vrder:

30 The Department maov by order make provision ghout the navinent of remuneraiion by
the Bepartment 1o persons who provide advice sod assistanee in nccordance with (his Article,

(4) The &ammission Depariment may fund advice and assistance by different means—
(a) in different areas in Northern Ireland, and
(b) in relation to different descriptions of cases.

Representation

24, (1) The $omusnsion-Bepartment shall fund represeniation to which an individual has

been granted a right in accordance with Articles 25 to 29,

(2) Subjeet to the following provisions, the &emaision- T s may comply with the duty
imposed by paragraph (1) by—
(a) entering into contracts with persons or bodies for the provision of representation by them,
(by making payments to persons or bodies in respect of the provision of representation by
them,
{(c) making grants or loans to persons or bodies to enable them to provide, or facilitate the
provision of, representation,
establishing and maintaining bodies to provide, or facilitate the provision of,
representation,
making grants to individuals to enable them to obtain representation,

~

(d

=

(e

() employing persons to provide representation, or

<

(g) doing anything else which it considers appropriate for funding representation.
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(3} The Lord Chancellor-

(a) shall by order make provision about the payments which may be made by the €emmission
Depnrtment in respect of any representation provided by non-contracted private
practitioners, and

-y ardermake st othor provisionrequiting the Commission-to diseharge the

fonetion-in-paragraph-t2rdn-seeordenve with-the order:

(4) For the purposes of paragraph (3){a) representation is provided by a non-contracted private
practitioner if it is provided, otherwise than pursuant to a contract cniered into by the
Cammissivp Departiment, by a person or body which is neithep—

(a) aperson or bedy in receipt of grants or loans made by the Conmissinn fenart
paragraph (2), nor

senfunder

i

(b} the Lamnission o

Comniiysion] g

(5) The provision which the Lord Chancellor is required to make by order under paragraph (3)a)
ineludes provisien for reviews of. ot appeals against, determinations for the purposes of the order.

sriment itself or a body established or maintained by the

{68) The Cammissien Denarhpont may fund representation By different means—-

{8} in different arens in Morthern Trelind; and
(1) 1 relation to differant descriptions of cases,

fndividuals to whom vight to representation may be granted
25. (1) A right to representation may be granted-—

(a) for the purposes of any kind of proceedings specified in paragraph (2), to an individual
such as is mentioned in that paragraph in relation to that kind of proceedings;

(b) to an individual for the purposes of enabling him to resist an appeal in proceedings
specified in paragraph (2) otherwise than in an official capacity;

(¢) for ihe purposes of a diversionary youth conference, to a child with respect to whom the
conference has been, or is to be, convened,

(d) to an individual for the purposes of proceedings concerning him which are of such a kind,
and are before sueh court or other body, as may be preseribed,

and i this Order proceedings mentioned in paragraphs (a) to (d) are referred to as “relevant
proceedings”.

(2) The proeeedings referred to in paragraph (1)(a) and (b) are<-
{n) proceedings before any eowrt for dealing with an individual aceused of an offence,
5

for dealing with an individual convicted of an offence (including proceedings in respect
of & senterice or order),

[“?(g) proceedings for dealing with an individual under Part  or 11 of the Extradition Act 2003
(&A1)

{d}) proceedings for binding an individual over fo keep the peace or to be of good behaviour
under Article 127 of the Magistrates’ Courts (Northern Ircland) Order 1981, and for dealing
with an individual who fails te comply with an order under that Article,

{e

—

proceedings on an appeal brought by an individual under section 47A of the Criminal
Appeal (Notthern Ireland) Act 1980F%,

(D) proeeedings for contempt committed, or alleged to have been committed, by an individual
in the face of a court, and

(g) proceedings for dealing with an individual in respect of whom an application has been

32
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made under-——
(1) Article 44 or 45 of the Police and Criminal Evidence (Northern (reland) Order
1989 or

(1) paragraph 29 or 36 of Schedule 8 to the Terrorism Act 20007,
but do not include any proceedings for & writ of habeas corpus or other prerogative remedy.

[¥%h) proceedings under Part X1HA of the Prison and Young Offenders Centre Rules (Morthern
Ireland) 1995 (No. 8).]
Annotatiens:

Fi1 Words in wrt. 232001 substituted (15.5.2008) by Criminal Justice (Novthern iretand) Ord
(5.1 2008/1210 (N Dy, ants T HO2(0), Sehl 3 para, £ 5080 20087217, ret 2, Soh. pa
18(v) (subject to art, 3)

FI2 2008 N1 i3

33 198G 47

Fld 1988 N1 12

Fi§ 200G 1)

s, 16,

Grant of right to representation by eourt

26. (1) A court before which any relevant proceedings take place, or are to take place, has power
to grant a right to representation in respect of those proceedings except in such circumstapces as
may be prescribed.

(2) Where a right to representation is granted for the purposes of relevant proceedings then,
subject to paragraph (5)—

(a) it includes the right to representation for the purposes of any related bail proceedings, any
rvelated court-ordered youth conference, and any preliminary or incidental proceedings;
and regulations may make provision specifying whether any proceedings are or are not to
be regarded as preliminary or incidental; and

(b) it includes the right to such advice and assistance, as to any appeal, as may be prescribed.

(3) A court also has power to grant a right to representation for the purposes of relevant
proceedings before another court in such eircumstances as may be prescribed.

(4) A magistrates’ court also hus power to grant a right to representation for the purposes of a
diversionary youth conference.

(5) A court has power to grant representation for a limited period, for the purposes of specified
proceedings only ar for the purposes of limited aspects of proceedings, and to vary or reipove any
limitation imposed on representation.

{6) Regulations may make provision—

(a) as to the form of any application for a grant of a right to representation under this Article;
(b) as to the information which rust be supplied with any such application;
(¢} as to the form of any grant of a right to representation under this Article;

(d) requiring the court granting & right to representation under this Article to indicate the
grounds on which the right was granted.

(7) Before making any regulations under paragraph (6) the Lord Chancellor shall consult the
Lord Chief Justics,

(8) The refusal of a right to representation before a hearing shall not prevent the applicant being
granted a right to representation at the hearing.

(9) A right to representation in respect of proceedings may be withdrawn-—
(a) by any court before which the proceedings take place, or
(b) in the case of a diversionary youth conference, by a magistrates' court;

and a court must consider whether to withdraw a right to representation in such circumstances as
may be prescribed.

23
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(18) In this Artiele “sourt” includes any body before which relevant proceedings inke place.

| Grant of right to representation by ComaissiesDirecior

| 7. (1) Regulstions may provide that the Commission-Director shall have power to
grant rights o representation in respect of any one or more of the descriptions of proceedings
preseribed under Article 25(1)(d), and to withdraw any rights to representation granted-bs-it by the

hyector,
(2) Regulations under paragraph (1) may provide that the Comaission-Birccior shall

have power to grant representation for a limited period or for the purposes of specified
proceedings only or for the purposes of limited aspects of proseedings, and to vary or remove any
limitation impused on representation.

{(3) Regulations under paragraph (1) thay make provision—-
(a) as to the form of any application for a grant of a right to representation under those
regulations;
(b) as to the information which must be supplied with any such application;
(¢) as to the form of any grant of a right to representation under those regulations;

i (d) requiring the &emmibssian-Dipy
represeriiation {3 granted under those regulations.

Financial eligibility for grant of right to representation

274 (1) Power under Article 26 or 27 to grant a right to representation may only be exercised i
relation to an individual whose financial resources appear to the eourt or (as the case may be) the
| Commissien-Divector to be such that, under regulations, he is eligible to be granted sueh a right.

(2} Power under Article 26(9) or 27(1) to withdraw a right to representation shall be exercised in
[ relation to an individual if it appears to the court or-Gommission §3y
(a) that his financial resources are not such that, under regulations, he is eligible to be
graiited sueh a right, or
(b} that he has failed; in relation to the right, to eomply with regulations under this Artisle
about the firnishing of information,

{3) Regulations may make provision for exceptions from paragraph (1) er (2.

(4) Regulations under this Article may include—
(a) provision requiring the furnighing of information;
(b) provision for the notification of decisions about the application of-—
(1) paragraph (1) or (2), or
{iiy regulutions under paragraph {3):
(¢) provizion for the review of such decisions.

(5) The provision which may be made under paragraph (4)(c) includes provision prescribing
eircumstances in whieh the person or bedy reviewing a deeision may refer a question fo the High
Court for its decision.

(6) Section 33 of the Judicature (Northern Ireland) Act 1978 (c. 23) (appeals to the Court of Appeal

from the High Court) shall net apply to decisions of the High Court en a reference under regulations
ander this Artiele,

7
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Appeals
28, Exeept where regulations otherwiss provide, an appeal shall lie to such court or other person
or body as may be prescribed against a decision—-
(a} to refuse a right to representation in respect of relevant proceedings;
(b) to impose or vary a limitation on such a right;
(¢) not to extend such a right; or
() to withdraw sueh a right.

Criteria for grant of right to representation

29, (1) Any question as to whether a right to representation should be granted or extended, or
whether a limitation on representation should be imposed, varied or removed, shall be determined
according to the interests of justice.

(2) In deciding what the interests of justice consist of in relation to any individual, the following
factors must be taken into account-—

(a) whether the individual would, if any matter arising in the proceedings is decided against
him, be likely to lose his liberty or livelihood or suffer serious damage to his reputation,
whether the determination of any matter arising in the proceedings may involve
consideration of a substantial question of lawy,

(¢) whether the individual may be unable to understand the proceedings or to state his own
Case,

whether the proceedings may involve the tracing, interviewing or expert cross-
examination of witnesses on behalf of the individual, and

(¢) whether it is in the interests of another person that the individual be represented.

(3) The Lord Chancellor may by order amend paragraph (2) by adding new factors or varying
any factor.
(4) A rightto representation shall always be granted in such circumstances as may be prescribed.

(b

<~

(d

—

Selection of representative
36, (1) Anindividual who has been granted a right to representation in ageordance with Articles
25 1o 29 may, subject to Article 35, select any representative or representatives willing to act for
him; and, where he does so, the Commdssion-Deparinent is to comply with the duty imposed by
Article 24 by funding representation by the selected representative or representatives.
(2) Regulations may provide that in prescribed circumstances—
(a) the right conferred by paragraph (1) is not to apply in cases of prescribed descriptions,

(b) an individual who has been provided with advice or assistance funded by the Gonnission
Depyriment under Article 23 by a person whom he chose to provide it for him is to be
taken to have selected that person as his representative pursuant to that right,

(c) that right is not to include a right to select a representative of a prescribed description,

(d) that right is to select only a registered person within the meaning of Article 36, or only a
representative of a prescribed deseription,

(2) that right is to select not more than a prescribed number of representatives 1o act at any
ong time,

(f) that right is not to include a right to sclect g representative in pluce of a representative
previously selscted.

(3) Regulations under paragraph (2)(b) may prescribe circumstances in which an individual is to
be taken to have chosen a person to provide advice or assistance for him.
(4) Regulations under paragraph (2) may not provide that only a person emploved-bwv-
emploved the Cesminissionilepariment, or by a body established and maintained by the
issicn Dopariment, may be selected.

25
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(5) Regulations may provide that in prescribed cireumstances the Lawmnisston-Departnent is not
requived to fund, or to continue to tund, representation for an individusl by a particular
representative (but such provision shall not prejudice any right of the individual to select another
representative).

(6) The citcumstances which may be prescribed by regulations under paragraph (2) or (5) include
that a determination has been made by a prescribed body or person.

(7} A representative who has been selected to act for an individual under this paragraph may
select another person to aet for that individual: as the agent of the representative, if that other person

Terms of provision of funded serviees

3. (1) An individual for whom criminal defence services are funded by the Lemmission
Benartigept shall not be required to make any payment in respect of the services except where
pavagraph (2) applies.

2) Where representation for an individual in respect of relevant proceedings in any court
| is funded by the Gommission-Department under Article 24, the court may, subject to regulations
under paragraph (3), make an order requiring him to pay some or all of the cost of any
representation so funded for himn (in proeeedings in that or any other court, or in any related court-
ordered youth conferénce).
(3) Regulations may make provision about—
(d4) the deseriptions of courts by which, and individuals against whom, an order under
patagraph (2) may be made,
by the circurnstances in which such an order may be made and the principles to be applied in
deciding whether to make such an order and the amount to be paid,

(¢} the determination of the cost of representation for the purposes of the making of such an
order,
| (d) the furnishing of information and evidence to the court or the Comavission Denariment for
the purpose of enabling the court to décide whether ro make such an order and (if s0) the
anount to be paid,

{e) prohibiting individuals who ave required to furnish information or evidenee from dealing
with property until they have furnished the information or evidence or until a decision
whether to inake an order, or the amount to be paid, has been made,

(f) rights of appeal against such an order,

(g) the person or body to which, and manner in which, payments required by such an order
must be made and what that person or body is te do with them, and

() the enfercement of such an order (including provisien for the imposition of charges in
respurt of Grpdid amonne),

Supplementary

Hestriction of disclosure of informatiog
32, (1) Information which is furnished—

{ (a) to the Commission Depariment or any court, tribunal or other person or body on whom
functions are imposed or conferred by or under this Part, and

() in connection with the ease of an individual seeking or receiving civil legal services or
| criminal defence services funded by the CenwmissionBepartmuent.
shall not be diselosed exeept as permitied by regulations.
(2) Paragraph (1) does not limit the diselosure of-

(#) information in the form of a summaty or colleetion of information so framed as fot to
endble fitfofmation relating vy any isdividual to be aseerniined fromm it or

7%
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(k) information about the amount of any grant, loan or other payment made to any persen or

body by the Comaission Depurtine

(3) Paragraph (1) does not prevent the disclosure of information for any purpose with the consent

of the individual in connection with whose case it was furnished and, where he did not furnish it
himselt, with that of the person or body who did.

(4) A person who discloses any information in contravention of this Article shall be guilty of an
offence and liable on summary conviction to a fine not exceeding level 4 on the standard scale.

(5) Proceedings for an offence under this Article shall not be brought except by or with the
consent of the Attorney General.

(6) Nothing in this Article applies to information furnished to a person providing civil legal
serviges or criminal defence services funded by the Gommission-Bepuartment by or on behalf of
an individual seeking or receiving such services.

Misrepresentation ete,
33, (1) Any person who—
(a) intentionally fails to comply with any requirement imposed by virtue of this Part as to the
information to be furnished by him, or
(b) in funishing any information requircd by virtue of this Part makes any statement or
representation which he knows ar believes o be faise,
shall be guilty of an offence.
(2) A person guilty of an offence under paragraph (1) is liable on summary convigtion to——
(a) a fine not exceeding level 4 on the standard scale, or
{b) imprisonment for a term not exceeding three months,
or to both.

(3) WNotwithstanding any statutory provision preseribing the period within which summary
proceedings may be commeneed, proceedings in respeet of an offence under paragraph (1) may be
commenced at any time within the period of six months beginning with the date on which evidence,
sufficient in the opinion of the Attorney General to justify a prosecution for the offence, comes to
his knowledge.

(4) But paragraph (3) does not authorise the commencement of proceedings for an offence at a
time more than two years after the date on which the offence was committed.

(5) For the purposes of paragraph (3) a cestificate purporting to be signed by the Attorney General
as to the date on which evidence such as is mentioned in that paragraph has come to his knowledge,
shall be conclusive evidence thereof.

(6) A county court shall, notwithstanding any limitation imposed on the jurisdiction of a county
court under any other statutory provision, have jurisdiction to hear and determine any action broughit
by the Cemmissien-Depariinent to recover loss sustained by reason of—

(a) the failure of any person to comply with any requirement imposed by virtue of this Part
as to the information to be furnished by him, or

(b) a false statement or false representation made by any person in fumishing any information
required by virtue of this Part,

Position of service providers and other parties etc.

34. (1) Except as expressly provided by regulations, the fact that civil legal services or criminal
defence services provided for an individual are or could be funded by the
GamissionDeparuneni, shall not affect—

(a) the relationship between that individual and the person by whem they are provided or any
privilege arising out of that relationship, or

(b) anyright which that individual may have to be indemnified, in respect of expenses incurred
by him, by any other person.

27
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(2) A person who provides civil legal services or criminal defence services funded by the
| Gesmission Dypariment shall not take any payment in respect of the services apart from—

{a) that made by way of that funding, and
(b} any authorised by the Commissien-Denarfivent to be taken,

| (3) Where civil legal services funded by the Commissien-Depariment are provided in
connection with any proceedings, any expenses incurred in connection with the procecdings, so
far as they would ordinarily be paid in the first instance by or on behalf of the person providing the
| services, shall be so paid except where they are paid by the Commission Department.

(4) The withdrawal of a right to representation previously granted to an individual shall not affect
the right of any person who has provided to him civil legal services of eriminal defenee serviges
| funded by the Cemesision-Depgriine to remuneration for work done before the date of the
wittidrawal
(5) Except as expressly provided by regulations, any rights conferred by oc by virtue of this
Part on an individual for whom eivil legal services or eriminal defence serviees are fimded by the
| CommissionDepartment in relation to aiy proeeedings shall not affect—
(a) the rights or lisbilities of other parties to the proceedings, or

(b) the principles on which the discretion of any court or tribunal is normally exereised,
(6) Regulations may make provisioa about the procedure of any court or tribunal in relation to
| civil legal services or criminal defence services funded by the CommissionDepartment,
(7) Regulations made under paragraph (6) may in particular authorise the exercise of the functions
of any court or tribunal by any member or officer of that or any other court or tribunal.

Solicitors and barristers

I 38, (1) The Commission-Departmeni shall not fund any civil legal services or criminal
defence services provided by a solicitor who is for the time being prohibited from providing such
services by an order under Article S1B(1) or (3) of the Solicitors (Northem Ireland) Order 19767,

| (2) The ©ommission-Daprtment shall not fund any civil legal services or criminal defence
services provided by a barrister who is for the time being prohibited from providing such services by
any determination of the General Couneil of the Bar of Northern Ireland, or by any determination of
atty such commitiee as may be established by that Counell to determine eharges preferred against
baitiaters,

I (3) TheCommisionliepariments

{a) may niake a complaint to the Law Society about thie provigion of civil legal services or
criminal defence services by a selicitor;
(b) may refer to the Law Society any complaint which is made to the Camudssion-
Beparinient about the provisien of such services by a solieitor:
(t) may make a complaint to the General Council of the Bar of Northern Ireland about the
provision of eivil legal services or criminal defence services by a barrister; and
(dy may refer to the General Council of the Bar of Northern Ireland any complaint which is
i made 10 the Coasmnission Department about the provision of such serviees by a barrister.
(4) Any right conferred on an individual by virtue of this Part to select a person to provide civil
legal services or criminal defence services for him shall not prejudice the Jaw and practice relating
to the conduct of proceedings by a solicitor or barrister er the circumstances in which a solicitor or
counsel may refiise or give up a case or entrust it to another.

Annotatings:
Fit 1976 NI 12
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Register of peesons providing serviges
36, (1) Regulations may-~
(a) make provision for the registration by the Gowmmissios-Gepnrunent of persons who are
eligible to provide civil legal services or criminal defence services funded by the
Gomwaisshnilep i
(b) provide that only those persons who are registered ( “registered persons™) may provide
such sgrvices; and

(c) require registration of firms or organisations with which registered persons are connected.

(2) Regulations may require the Sesssedssion Dupariuent to prepare a code of practice in

relation to---
(a) the conditions fo be complied with in order to qualify for registration, and
(b) the carrying out by registered persons, and any firm or organisation which is registered in
connection with a registered person, of their functions with regard to civil legal services
or eriminal defence services funded by the Gonurdssion Ginont.

(3) Regulations—
(a) way require registered persons, and any firm or organisation which is registered in
connection with a registerad person, to comply with any such code of practice;

(b)

= s

require the Cummission-upariment or persons authorised by the Commission
wient to monitor compliance with any such code of practice; and

(c) may make provision about procedures for cases in whict—-

(i) it appears to the &wuimissien Department or a person authorised by the
Cammissen-Department that a registered person, or any firm or organisation
which is registered in connection with a registered person, may not be complying
with any such code of practice, or

(i) a person who holds any judicial office asks the Cenvmission-Dasyingt o
investigate whether a registered person, or any firm or organisation which is
registered in connection with a registered person, is complying with any such code
of practice,

and the sanctions which may be imposed under this sub-paragraph may include provision
for a person, firm or organisation to cease to be registered,
(4) Regulations under this Article—
(a) way make provision imposing charges;
(b) may make provision with respect to the powers of investigation which may be exercised
b the—CommissionDepartment,  or by  persons  authorised by the
Convmissonilep for the purpose of monitoring compliance with any code of
practice prepared under the regulations;

(c) nay make provision for obstruction of the exercise of powers conferred by virtue of sub-
paragraph (b) to be certified to the High Court in preseribed circumstances, and for any
power of the cowt in relation 1o contempt of court to be exercisable in relation to such
abstruction.

(3) Betore making any regulations under this Article the Lord Chancelior—

(a) shall consult the Lord Chiet Jusiice, the Law Socigty and the General Council of the Bar
of Morthern [reland, and

(b) may undertake such other consultation as appears to him to be appropriate.
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PART I
OTHER FUNBDING OF LEGAL SERVICES

Conditiond fee and liiigation funding agreements

fitsvpretation of Past {11
37, (1) In this Part—
“advocacy services” means any services which it would be reasonable to expeet a person who

is exercising, or contemplating excrcising, a right of audience in relation to any proceedings, or
contemplated proceedings, to provide;

“a conditional fee agreement” is an agreement with a person providing advocacy or litigation services
whith provides for his fees and expenses, or any part of them, o be payable only in speeified
cireumstanees;

“a litigation funding agreement” is an agreement under which—

(a) a person ( “the funder”) agrees to fund (in whole or in part) the provision of advoeacy or
litigation services (by someone other than the funder) to another person ( “the litigant”);
ahd

(b) the litigant agrees to pay, in addition to any fee payable on the making of the agreement,
a sum to the funder in specified eircumstances;

“litigation services” means any services which it would be reasenable to expect a person who is
exercising, or contemplating exercising, a right to conduct litigation in relation to any proceedings,
or contemplated proceedings, to provide;

“proceedings™ includes any sort of proceedings for resolving disputes (and not just proceedings in
a eourt), whether commenced or confemplated;

“a right of audience”™ means the right to appear before and address a court including the right to call
an] eLaming witnesses,

“a right to conduct litigation” means the right--
(c) fo issue proceedings before any eourt, and

(d) to perform any ancillary functions in relation to proceedings (such as entering appearances
to actions).

(2) For the purposes of this Part, a conditional fee agreement provides for a success fee if it
pravides for the amount of any fees to which it applies to be increazed, in specified circumstances,
aborve the amount which would be payable if it were not payable only in specified cireumstanees,

Conditional fee agresments

38, (1) A conditional fec agreement which satisfies all of the conditions applicable to it by virtue
of this Article shall not be unenforceable by reason only of its being & conditional fee agreement;
but (subject to paragraph (3)) any othet cenditional fee agreement shall be nnenforesable.

{2} The flluwing conditions are applicdbile o every conditional fee agreement--
(8 it must be in writing;
{b) it must not relate fo proceedings which cannot be the subject of an enforceable conditional
fee agreement; and
(c) it must comply with such requirements (if any) as may be prescribed.

(3) The following further conditions are applicable to a conditional fee agreement which provides
for a suecess fee—

(a) it must relate to proceedings of a description specified by order made by the Lord
Chancellor:

() it must state the percentage by which the amount of fees which would be payable if it were
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not a cenditional fee agresment is o be increased; and
() that percentage must not exceed the percentage specified in relation to the description of
proceedings to which the agreement relates by order made by the Lord Chancellor.
(4) If a conditional fee agreement is an agreement to which Article 71 A of the Solicitors (Northern
Ireland) Order 1976" (non-contentious business agreements between solicitor and cliont) applies,
paragraph (1) shall not make it unenforceable.

Annotations:
K17 1976 NI 12

Conditiona} fee agreements: suppiementary

39. (1) The proceedings which cannot be the subject of an enforceable conditional fee agresment
are-—

(a) criminal proceedings; and
(b) family proceedings.
(2) In paragraph (1) “family proceedings” means proceedings under any one or more of the
following-
(@) the Matrimonial Causes (Nerthern Irefand) Order 1978"%; (b)
the Domestic Proceedings (Northern Ireland) Order (9805 (c)
the Adoption (Northern Ireland) Order 198772,
(d) Part 1V of the Matrimonial and Family Proceedings (Northern Ireland) Order 1989%*;
(&) Parts 1, 111, V and XV of the Children (Northern Ireland) Order 19957
(D) the Family Homes and Domestic Violence (Northern Ireland) Order 19987,

["¥4(g) Chapter 2 of Part 4 of, or Schedules 15, 16 or 17 to the Civil Partnership Act 2004,

[¥*5(hy Schedule 1 to the Porced Marriage (Civil Protection) Act 2007, )
and the inherent jurisdiction of the High Court in refation to children.

(3) The Lord Chancelior may by regulations amend paragraph (1) or (2) by adding proceedings
or omitting or varying any proceedings; and regulations under this paragraph may, in particular,
describe the proceedings which cannot be the subject of an enforceable conditional fee agreement by
reference to the court or tribunal before which proceedings are to take place, or the issues involved,

(4) The requirements which the Lord Chancellor may prescribe under Article 38(2)(¢)—

{a) include requirements for the person providing advocacy or litigation services to have
provided prescribed information before the agreement is made; and

(b) may be different for different descriptions of conditional fee agreements (and, in particular,
may be different for those which provide for a success fee and those which do not).

(5) Before making an order under Article 38(3), the Lord Chancellor—

(a) shall consult the Lord Chief Justice, the Law Society and the General Council of the Bar
of Northern Ireland, and
(b) may undertake such other consultation as appears to him to be appropriate.

(6) A costs order mude in any proceedings may, subject in the case of court proceedings to rules
of court, include provision requiring the payment of fess payable under a conditional fee agreement
which provides for a success fee.

(7) Rules of court may make provision with respect to the assessinent of any costs which include
fees payable under a conditional fee agreement (including one which provides for a success fee).

Annotations:
F18 {978 NI I3
Fi% 198G M5
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Litigation funding agreements

A4, (1) A litigation funding agreement whieh satisfies all of the conditions applicable to it by
virtue of this Article shall not be unenforceable by reason only of its being a litigation funding
agreginent.

(2) The following conditions are applicable to a litigation funding agreement-—
(a) the funder must be a prescribed person or a person of a preseribed description;
(b
()

-

the agreement must be in writing;

—

the agreement must not relate to proceedings which by virtue of Article 39(1) and (2)
cannot be the subject of an enforceable conditional fee agreement or to proceedings of any
such description as may be prescribed;

(d}) the agreement must comply with sueh reguiremerts (if any) as may be preseribed;

(e

o

any fee payable on the making of the agreement must not exceed such amount as may
be preseribed;

)

(1) the sum to be paid by the litigant must consist of any costs payable to him in respect of
the proeeedings to which the agreement relates; together with an amount ealeulated---

(1) in prescrilied circumstances, by reference to the funder's anticipated expendiiure in
funding the provision of the services: and

(ii) in preseribed circumstances, by reference (o any damages recovered by the litigant
in the proeeedings; and

{g) the amount calculated in accordance with sub-paragraph (0)(i) or (ii) must not exceed such
limit (whether expressed as a figure, as a pereentage of the anticipated expenditure or
damages mentioned in that sub-paragraph, or otherwise) as may be prescribed in relation
to proceedings of the deseription to which the agreement relates.

(3) Regulations under paragraph (2)(a) may require a person to be approved by the Lord
Chaneellor or by a preseribed person,

(4) The requirements which may be prescribed under paragraph (2)(d) include requirements for
the funder to have provided prescribed information to the litigant before the agreement is made.

(8) Before making regulations under this Article, the Lord Chancellor—

(a) shall consult the Lord Chief Justice, the Law Society and the General Council of the Bar
of Northers Iteland, and

{b) may underiake such other consultation as appears to him to be appropriate.

| Litigation funding agreements: the CommissionDeps

41, The CemmissienPepartieni, and any body established or maintained by the-
ConpnissivnDenariment, may not—
(a) fund services under a litigation funding agreement, or
by make any paynient 1o any person for the purpose of enabling serviees fo be funded under

a litigation funding agreeiment.
Litigation funding agreements: costs

42, (1) A costs order made in any proceedings may, subject in the case of court proceedings
to rules of court; include provision requicing the payment of any amount payable under a Htigatioh
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funding agreement.

2) Rules of conrt may make provision with respect to ihe assessment of any cests which inefude
fees payable under a litigation funding agresment.

(3) Inany proceedings-~—

(a) to which an individual, for whom advocacy or litigation services rglativg to the
proceedings, or to a part of the proceedings, are funded under a litigation funding
agreement, is a party, and

(b) which are finaily decided in favour of a party for whom such services are not so funded
{ “the unfunded party”),

the court by which the proceedings were so decided may, subject to paragraph (4), make an order
for the payment by the funder to the unfunded party of the whole or any part of the costs incurred
by the unfunded party in the proceedings.

(4) An order under paragraph (3) in respect of any costs may only be made if an order for costs
would be made in the proceedings apart from this Order.

(5) Without prejudice to any other provision restricting appeals from any court, no appeal shall
lie against an order under paragraph (3), or against a refusal to make such an order, except on a
point of law.

(6) In this Article “costs” means costs as between party and party, and includes the costs of
applying for an order under parageaph (3).

(7) For the purposes of this Article proceedings shall be treated as finally decided in favour of
the unfunded party—

(a) ifno appeal lies against the decision in his favour,
(b) if an appeal lies against the decision with leave, and the time limited for applications for
leave expires without leave being granted, or
(¢) if leave to appeal against the decision is granted or is not required, and no appeal is brought
within the time limited for appeal,
and where an appeal against the decision is brought out of time the court by which the appeal (or
any further appeal in those proceedings) is determined may make an order for the repayment by the
unfunded party to the funder of the whole or any part of any sum previously paid to the unfunded
party under this Article in respect of those proceedings.

(%) Where a court decides any proceedings in favour of the unfunded party and an appeal lies
(with or without leave) against that decision, the courf may, if it thinks fit, make or refuse to make
an order under paragraph (3) forthwith, but if an order is made forthwith it shall not take effect—

(a) where leave to appeal is requived, unless the time limited for applications for leave to
appeal expires without leave being granted;

(b) where leave to appeal is granted or is not required, unless the time limited for appeal
expires without an appeal being brought.

(9) Where a party begins to receive advocacy or litigation services funded by the funder after
the proceedings have been instituted, or ceases to receive advocacy or litigation services so funded
before they are finally decided, or otherwise receives advocacy or litigation services so funded in
connection with part only of the proceedings, the reference in paragraph (3) to the costs incurred by
the unfunded party in the proceedings shall be construed as a reference to so much of those costs
as is attributable to that part.

(10) For the purposes of this Article “eourt” includes a tribunal.
Costs

Recovery of insurance premiums by way of costs

43. Where in any proceedings a costs order is made in favour of any party who has taken out an
insurance policy against the risk of incurring a lability in those proceedings, the costs payable o
him may, subject in the case of court proceedings to rules of court, include costs in respect of the
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premium of the policy.

Recovery where body undertakes to meet cost liabilities

44, (1) This Article applies where a body of a prescribed description undertakes to meet (in
accordance with arrangements satisfving preseribed conditions) liabilities which members of the
Body or other persons who are parties to proceedings may incur 1o pay the costs of other parties to
the preceedings.

(2) !f in any of the proceedings a costs order is made in favour of any of the mentbers or other
persons, the costs payable to him may, subject to paragraph (3) and (in the ease of court proceedings)
to rules 6f eourt, include an additional amount in respect of any provision made by or on behalf of
the body int connection with the proceedings against the risk of having to meet such Habilities.

(3) But the additional amount shall not exceed a sum determined in a prescribed manner; and
there may, in particular, be prescribed as a manner of determination one which takes inte account
the likely cost to the member or otlier person of the premium of an insurance policy against the risk
of incurring a liability to pay the costs of other parties to the proceedings.

(4) Regulations under paragraph (1) may, in partieular, preseribe as a description of body one
whichi is for the time being approved by the kord Chanesllor or a preseribed persof.
PART 1V
SUPPLEMENTARY
Application to Crown
45, This Order binds the Crown to the full extent anthorised or permitted by the constitutional

laws of Northern Ireland.

Orders, regulations and directions

! 46, {dr-AnvoasHesetion given-we the berd Chaneeline o the-Compiasion wader-Pagi- 44
POUTETIE L TR TP T I TV, JPTRTIPCo ey 1
£33-My-direstione v begiven bv-the bord Chseellne to the-Commisstinpsiaiie Port dhin
rafpting tivindividnnlvases

Havghall aither.

enmrdssion-to-publisheany divections given by-hinsuader Pavi-bh

(4) Any order or regulations made by the Lord Chancellor under this Order may contain such
incidental, supplemental, consequential, saving or transitional provisions as the Lord Chancellor
thinks fit, and, without prejudice to section 17(5) of the Interpretation Act (Northern Treland) 1954,
any power conferred by this Order to make regulations or orders includes power to make different
provision for different areas.

(5) No order shall be made under Article4e4 5100 HH8-1807 10(2), 29(3) or 38(3)
and no regulations shall be made under Article 12(6), 18(1), 20(2)(b) or {d), 28, 30(2)a) or (5).
32(1), 36 or 39(3) unless a draft of the order or regulations has been laid before, and approved by
resolution of, each House of Parliament.

(54) The first regulations under Article 20A shell not be mede unless » draft of the
repulations has been laid before, and apuroved by resohution of, the Assembly,

(6) Any other order or regulations made by the Department under this Order, other than an
order under Article 1(2) or 48-os-paragraph-263-af-Sehedute3, shall be subject to annulment in
pursuance of a resolution of either House of Parliament in like manner as a statutory instrument
and section § of the Statutory Instruments Act 1946"7 shall apply aceordingly.
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Remuneration orders

47. (1) When making any remungration order the Lord Chancellor shall have regard, among the
matters which are relevant, to-—

(a) the time and skill which the provision of services of the description to which the order
reiates requires;

(b} the number and general level of competence of persons providing those services;

(cj the cost to public funds of any provision made by the regulations; and

(d) the need to secure value for money.

(2) Before making any remuneration order, the Lord Chancellor—-

(a) shall consult the Lord Chief Justice, the Law Society, the General Council of the Bar of
Northern Ireland and, if the remuneration order relates to criminal defence services, the
Director of Public Prosecutions, and

(b) may undertake such other consultation as appears to him to be appropriate.

(3) When thie Lord Chancellor is making provision in a remuneration order which preseribes fees
which are to be paid to persons or bodies in respect of the provision of services by them, nothing in
paragraph (1) requires him to have regard to any fee payable, otherwise than in accordance with a
remuneration order, in respect of the provision of such services,

(4) In paragraphs (1) to (3) “remuneration order” means an order under Article 12(3), 23(3) or
24(3) which relates to the payment by the ©amwamrission Depur ¢of remuneration-—

(a) for the provision of services by persons or bodies in individual cases, or
(b) by reference to the provision of services by persons or bodies in specified numbers of
cases.
(5) Until the Attorney General is a person appointed under section 22(2) of the Justice (Northemn
ireland) Act 2002'%, the reference in paragraph (2) to the Director of Public Prosecutions shall be
construed as a reference to the Attorney General.

Annotations:
F28 20020020

‘Transitional provisiens and savings

48. (1) The Lerd Chancellor may by erder make such transitional provisions and savings as he
considers appropriate in connection with the eoming into operation of any provision of this Order.
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SCHEDULE 2 Antiste 12(%)

CIVIL LEGAL SERVICES: EXCLUDED SERVICES

| 1. Fhe-Commission The Depavanent may not fund services consisting of the provision of

advive (beyond the provision of general information abeut the law and the legal system and the
neailability of legal servives) of assistarics in rélatton o=

{4) cofiveyanibing,

5y Boundry dispmss,

{¢y mE makiing of wills,

Ay pusttsey of gt Iawy

{8} défymation of malieioug falsehood,

{f} matters of company or partnership b, or

e e

{g) other matters arising out of the carrying on of a business,

! 2 Fhe-Cemmission—The Department may not fund services consisting of
repissentation in any proceedings, except, subject to paragraph 4. such proceedings as are
npeeified in subsparagraphs (4) to (-

{8) proceedings in—

(i) the]™Supreme Court| in the exercise of its jurisdiction in relation to any sppeal from
Northern Ireland,

{ify the Court of Appeal,
(iv) the High Court, ot
{v) any county court,
(b) proceedings before any person to whom a case is referred (in whole or in part) in any
proceedings within sub-paragraph (a),
(=) proceedings in the Crown Ceurt under the Proceeds of Crime Aet 2002™" o the extent
speeified in paragraph 3,
(i) proceedings in a court of summary jurisdiction-—

(i) for or relating to an order under the Summary Jurisdiction (Separatien and
Maintenance) Act (Northiern Ireland) 1945 or the Domestic Proceedings (Northern
treland) Order 1980™ ot the Family Homes and Domestic Violence (Northern
Treland) Order 19987417 or Schedule 16 to the Clvil Parthership Act 2004],

(i) rintler section 22 of the Maintenance Orders Aet 19507 or section 13 of the
faintenanee and Affiliation Orders Act (Northern Ireland) 1966™,

(i) wnder Pari 1 of the Maintenanee Orders (Reciproral Enforeentent) Act 172"
falating 1o a maintenance order made by a court of a country outside the United
Kingdom,

(iv) such as are referred to in paragraph (i) and are brought by virtue of Part I} of the
Maintenance Orders (Reciprocal Enforcement) Act 1972,

(v) which are debt or cjectment proceedings within the meaning of Part VI of the
Magistrates' Courts (Northern Ireland) Order 1981, other than proceedings under
Article 62(2) of that Order,

(vi) under section 97, 143 or 144(1) of the Children and Young Persons Act (Northern
Ireland) 19687 or the Children (Northern Ircland) Order 1995™",

(vii) under Article 101 of the Health and Personal Social Services (Northern Ireland)
Order 1972 or seetion 101 of the Sosial Security Administration (Northern
Tilandy Ast 19927,
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(viii) which are appeals under Articie 22 of the Child Bupport (Nosthem Ireland) Order
1991, 50 far as such appeals are to be made to a court of summary jurisdiction
by virtue of Article 2 of the Child Support Appeals (Jurisdiction of Courts) Order
(Morthern Ireland) 19937,

(ix) under Article 28 of the Child Suppert (Northern Ireland) Order 1991,
Sub para. (x) rep. by 2003 ¢. 42

(xi) for an order or divection under paragraph 3, 3, 6, 9 or 10 of Schedule 1 to the Anti-
Terrorism, Crime and Security Act 20019547,

(xii) for an order or direction under section 295, 297, 298, 301 or 302 of the Proceeds of
Crime Act 2002,1** or)

{F*¥(xiii) under section 89, 90, 97, 100, 104, 108, 109, 114, 118, 123, 125 or 126 of the Sexual
Offences Act 2003,]

{¢) proceedings in any devolution issug (within the meaning of Schedule 10 to the Northern
Ireland Act 1998, Schedule 8 to the Government of Wales Act 1998 or Schedule 6 to
the Scotland Act 1998"*) before any court in Northern Treland,

(f) proceedings brought by an individual before the Proscribed Organisations Appeal
Commission,

(g) proceedings before the Mental Health Review Tribunal,

(h) proceedings in the Lands Tribunal fur Northem Ireland,

{*(hh) proceedings under Article 3 or 4 of the Anti~social Behaviour (Northern Irefand) Order
"4y proceedings before the Asylum and Immigration Tribunal or the Special Immigration
Appeals Commission,|

(j) proceedings in the Enforcement of Judgments Office in connection with any proceedings
mentioned in sub-paragraphs (a) to (i).
(k) FA3

Ansotations:
F2%  Wards in Sch. 2 pa
8. seh 9 para.

F30 soh. 2 par
18058

¥3L 2002 ¢ 09

F32 15 Ny

Fi3 1980M 5

F34 998 NI §

¥38 2000 33

Fif

¥i?

a8 1972008

F30 1981 NI 26

VA0 1966 ¢ 34 (N

F41 0 (was b2

F42 1972 N} j4

#d3 19926 8

44 1921 N123

F458 SR 1993/104

Fdp 2001 ¢ 24

¥47

F48

149

¥50

Ga)(h substituted (1.10.2009) by Constitutional Reform Act 2005 (e, 4), s, 40,
LS 0091604, art. ZHad)

2ajin) repealed (1.10.2609) by Constitutionat Reforms Act 2005 (0. 43, ss5. 146, 148, Sch.
GOV 1604, are, 2

P90 o6
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FEL Bch Gy
(N,

F52 20M o 19

FE3  Sch. 2 purs, 21k} repealed (8.6:200%) by Oviminal Justice (Northues Ireland) Order 2008 (5.0 200871716
OO D arts W, 10202, Seb 6 P 2

«, Dby inserted (8.6.3008) by {ritninal husiiue (%
5 ey, 84(1)

eri Irolamdy Urder 2008 (41, 2548

3. (1) These are the proceedings under the Proceeds of Crime Act 2002 referred to in paragraph
paragrap
FHgy--
(2) proceedings which relate to a direction under section 202(3) ™. . . as to the distribution
of funds in the hands of a receiver;
(b) applications under section 210 relating to action taken or proposed to be taken by a
receiver;
(¢) applications under section 211 to vary or discharge an order under any of seetions 196
110 199] for the appointment of or conferring powers on a recsiver,
{d) applications undsr seetion 220 or 221 for the payment of compensation;
(¢) applications under sections 351(3), 362(2), 369(3) or 375(2) to vary or discharge certain
otilers made under Part 8,
(2) But sub-paragraph (1) docs not authorise the funding of the provision of services to a
defendant (within the meaning of Part 4 of the Proeeeds of Crime Aet 2002) in relation to—-
(2) proceedings mentioned in |*head (a)] of that sub-paragraph, or

(5) an application under section 221 of that Act for the payment of compensation if the
confiseation order was varied under section 179,

Annotations:
F&4  Waords in Seh, 2 pava, 301 a) repealed (1.4.2008) by Serious Crime Act 20067 (e 27 s 74(2), 92, 94(1),
Seh. & pdra, 1023(2), Seh, 147 5.0 20087755, avt, 201 (a)(e)(d) (subjeet (b acs. 3-14)
F55  Words in Sch. 2 para. 301)¢) substituted (1.4.2008) by Seriows Crime Act 2007 (e, 27 s, 74023, 94(1).
Sch B para, 16330 S 2008735 art. 201 ia) (subject to arts, 3-14)
F&6  Words in Seh, 2 para, 323y substinted (8.6.2008) by Criminal Ju
(S0, 20081216 (N T ants, 0, 88(1

eo (Norisern frelandy Oder 2608

4. Subject to paragraph 5, the following services may not be funded by the Comusission
Swpaviment as civil legal services, even where they fall within the descriptions specified in
paragraphs 2(a) to (j)—

(a) representation in proceedings in respect of which representation may be granted as a
crimingl defence servies:

(&) represeniation whelly or partly in regpect of defamation;

(e) representation in relator actions:

(1) representation in relation to election petitions under the Representation of the People Act
1923"7 or the Blectoral Law Act (Northern Ireland) 1962

(2) representation in proceedings (other than proecedings referred to in paragraph 2(j)) for

7

the recovery of a debt (including liquidated damages) which is admitted where the only
question fo be brought before the court is as to the time and mode of payment of that debt;

(1) representation in proeeedings incidental to any proceedings mentioned in sub-paragraphs
{a) i (&),
Annntatinns
F&7 19R3c. 29
FS8 1962 ¢, 14 (ND

5. Notwithstanding paragraph 4, the making of a counterclaim for defamation in proceedings
for which representation may be granted shall not of itself affeet any right of a defendant to the

an
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counterelaim to representation in the proceedings and representation may be granted to enable him
to defend such counterclaim.
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Sehudiile 4--Amendments
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Changes to legisiation:

There are ouistanding chunges not yet made by the legislation.gov.uk editorial team (o Access
1o Justice (Northern Ireland) Order 2003. Any changes that have already been made by the team
appear in the content and are referenced with avnotations.
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Changes nnd effects yet to be applied to ©
«  8ch, | para. 15(3) words substituted by S.1. 2010/976 Sch. 18 para. 157

~  Sch 1 para. 16(4) words substituted by $.1. 2010/976 Seh. 18 para, 157

- Seh. | para. 16(6) words substituted by .1 2010976 Sch. 18 para. 137

~ Seh, 1 para. 17 words substituted by 8.1, 2010/975 Sch. 18 para 160(2)

—~  Seh, 1 para. 17 words substituted by 8.1, 2010/976 Sch. 18 para. 160(c)

- Seh. | para. 17(2) words substituted by 8.1 20107976 Sch. 18 para. 160t
- Seh, ¥ para. 17(3) words substituted by 8.1, 2010/976 Sch. 18 para. 160(c)
s Sehi, 2 para. 2(ba)( hb] inserted by 2011 o, 24 {(N.L) 5. 86(2)

- Seh. 2 para. 20d){xvi)-(xix) Inserted by 201 ¢ 24 (N1 ) s, BG4

= Sch, 2 para. 2(d)(ia) (ib) inserted by 2011 ¢ 24 (1) 5. 86(6)

- %eh, 2 para. 2{d)(xiv){xv) inserted by 2009 ¢, 26 Sch, 7 para, 96(2)(b)

- Seh, 2 para. 3(ea) inserted by 2009 ¢. 26 Sch. 7 para. 96(3)

- Seh. 2 para, 2(d)(xii) word inserted by 2011 ¢. 24 (N1} s, B6(3)

- Sch. 2 para. 2(d)(xii) word inserted by 2009 ¢. 26 Sch. 7 para, 96(2)(a)

-~ Sch, 2 para. 2(d)(xii) word repealed by 2609 ¢. 26 Sch. 8§ PL. 4

- Sch, 2 para, 2(d)(xii) words inserted by 2009 ¢. 26 Sch. 7 para. 112

- Sch. 2 para. 2(d)(i) words repealed by 2011 ¢. 24 (N.L) s. 86(51 Sch. &8 PL. 3
- Sch, 3 power to amend conferred by 2611 ¢. 24 (N1} Sch. 3 para.
-~ Sch. 3 para. 4(2)(b) transfer of funetions by 8.1 2010476 ait, 13
- Sch. 3 para. 4(8)(c) transter of functions by $.1. 2010976 art. 15(d)(k)

- Sch, 3 para, 4(8) transfer of functions by $.6 2010/976 art, 15(4(k)

~  8eh, 3 pora, 4(10) transfer of functions by 310:976 art. 1SEH(kY

- Sch. 3 para, S(Sb) transfer of functions by 8.1, 2010/976 arl. 15(4)k)

~  8ch, 3 para, 5(7) transfer of functions by $.1, 20107976 art. 15(4(k)

~  8ch, 3 para. 5(9) transter of functions by 5.1 2017976 wt. 1504xk)

«  Seh. 3 pata, 4(7) words substituted by 8.1, 2010/976 Sch. 18 para. 161(a)
~  Sgh, 3 para. 5(6) words substituted by 8.1, 20107976 Sch, 18 paca. 161(D)
«  Sch. 4 para, 15 coming into foree by 8.R. 2006727 it 2

«  Beh § coming into foree by 3.R.2006/27 ar(, 2

- art, A{ 1)) word substituted by S.R. 20137214 art. 2(a)

- art, 4(1)(b) word substituied by SR, 201
— art, 7(1) words repealed by 2011 ¢, 24 (N
= art, 11(4) words substituted by .1, 20
- art, 1H(6Y(d) transler of funetions by S

~ art, 12(2) words repealed by 2011 2.2

arl. 2(h)

J%ch. 8PS

76 Seh. 18 para, (57
20107976 art, 1S14)(1)
N Scho 8903

y
i

- art, 16(2) words substituted by 5.1 2010/976 Sch. IR para, 157
- art, 16(4) words substituted by S.0. 2030/976 Sch. 18 para, 157
- art. 16(5) words substituted by .1 2010/976 Sch. 18 para. 157
- art, 16(6) words substituted by 5.1, 2010/976 Sch. 18 para, 157

-t [6(7) substituted bsy S0 2010/976 Sch. 18 pe
-~ art, 16(8)(a) words substituted by 5.1, 2010/97 .18 para. 13
- art, 16(8)(b) words subsatituted by S.1. 2010/876 Sch. 18 par

- drt. 21(5)(d) transfer of functions by .1 20104706 ort. 15(4)(j)
- arl. 22(6) words substituted by S.1. 2010976 Sch. 18 para, 157
- art, 22(%) words substituted by 5.1, 2010/976 Sch. 18 para, 157
- art, 29(1) wordg substituted by 2011 ¢. 24 (N.LY 5. 54(3)()

- art, 29(4) substituted by 2011 ¢. 24 (N.1)
~  art. 47 repenled by 2011 ¢, 24 (N1 s, 83 Sch. R PL 3

- art. 46(5) words substituted by 5.1 2010/976 Sch. 18 para. 157
= art, 46(5A) Inserted by 2011 ¢, 24 (N1 = 844,

|- ark 46(6) words substituted by 5.1 2010/976 Seh. 18 pars. 139
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Changes and offects yet to be applied to the whole Order assoeiated Parts and
Chaplers:

~  Order power to amend conferred by 2011 ¢, 24 (N1 5. 90(23(0)

- Order wansfer of Ruetions by 8.1 2010976 Sch. 17 para. 53

=~ QOrder words substituted by 2009 ¢. } (N.1) sch. 6 para. 1{1xa)

- Order words substituted by 2009 ¢. 1 (N.L) Sch. 6 para. 1} Xb)

Whaole provisions yet to be inseried into this Order (including auy cffects on those
provisions):

- art. 27A Inserted by 2011 ¢. 24 (N .1y s B4(2)

Cominencement Orders yet te be applied to the Aceess to Justice (Northern Ireland)
Order 2003

Commencement Orders bringing provisions within this Order into force:

- SR Z008/312 art. 2 amendment to carlier commencing SR 2003/111 art. 4
Conmunencement Orders bringing legislation that affects this Order into force:

- SR.2012/214 art, 2-5 commences (2011 ¢. 24 IN.1)

- SR 2012/449 art. 2 commenees (2011 ¢ 24 (N.L))
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Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

22 May 2014 - Correspondence from the
Department providing its response to the issues
raised in the written and oral evidence

Department of
Justice

www.dojni.gov.uk

FROM THE OFFICE OF THE JUSTICE MINISTER

Minister’s Office Block B,
Castle Buildings
Stormont Estate
Ballymiscaw

Belfast

BT4 3SG

Tel: 028 90522744

Our ref SUB/649/2014

From: Tim Logan

Date: 22 May 2014

To: Christine Darrah

Summary

Business Area: Public Legal Services Division

Issue: Justice Committee consultation on the Legal Aid

and Coroners’ Courts Bill
Restrictions: None
Action Required: For consideration

Officials Attending: = Mark McGuckin, Deputy Director, Public Legal
Services Division
Siobhan Broderick, Deputy Director, Civil Justice
Policy Division
Carol Graham, Bill Manager, PLSD
Padraig Cullen, PLSD

BACKGROUND
The Legal Aid and Coroners’ Courts Bill is currently with the Justice Committee for

scrutiny as part of the Bill's passage through the Assembly. The Committee has
recently consulted on the Bill, receiving both written and oral evidence. The
Committee requested the Department’s views on the summary of the issues raised
and an updated version taking account of the oral evidence is attached at Annex A.
The Department’s officials have also been invited to attend the Committee meeting
on 28 May 2014 to provide further comment on both the clauses in the Bill and on

the issues arising from the Committee’s consultation.

Building a fair, just and safer community
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DISCUSSION

The Department has noted, from both the written responses to the consultation and
from the oral evidence session in the Long Gallery on 14 May 2014, that the main
issues of concern with dissolving the Northern Ireland Legal Services Commission
and the setting up of a new Agency within the Department are around: (a) the
operational independence and professional qualifications / experience of the
Director of Legal Aid Casework, and (b) the new independent Appeal Panels. The
views expressed in relation to the Attorney General's proposed amendment have

also been noted.

In preparation for meeting the Committee on 28 May 2014 the Department has set -

out below further information on the key issues raised.

OVERVIEW

The current position is that the Bill envisages that the Director will be (or,
potentially, will become) a civil servant who will be designated to undertake a
number of statutory functions. The functions will be set out in both primary and
secondary legislation and relate, centrally, to the award of funding by way of civil
legal services. In undertaking these functions, the Director will be applying the
relevant primary / secondary legislation — in broadly the same manner as the
Northern Ireland Legal Services Commission under the current scheme. Crucially,
the Director will also attract the protections in the Bill. These include that the
Department can issue guidance and directions about the carrying out of the
Director’s functions, but not in respect of individual cases. Indeed, the Department
is under an obligation to ensure that the Director acts independently when applying
a direction or guidance in relation to an individual case. When the Director refuses
an application for funding, or further funding, there is provision in the Bill for an

appeal to independent Appeal Panel.

Building a fair, just and safer community
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DIRECTOR OF LEGAL AID CASEWORK

Some consultees expressed the view that the Director of Legal Aid Casework should
be legally qualified. As is currently the case with the NILSC, the Director will have
access to independent legal advice if, and when, required and will receive all the
necessary training to effectively discharge the functions. Consequently, we do not

believe that it is essential that the Director is legally qualified.

The intention to designate a civil servant as the Director was also challenged with
the suggestion that the post should be filled by a public appointment. Public
appointments do not normally apply to Departments or their Executive Agencies
but to appointments made to a public body listed in the Commissioner for Public
Appointments (Northern Ireland) Order. The Director will be protected by the

safeguards set out in the legislation and the designation of his or her role.

SAFEGUARDS INCLUDED IN THE BILL

There is a range of safeguards which the Department has already built into the Bill,
most of which were specifically designed to address concerns that the Department
anticipated and / or were expressed during our initial consultation in February 2013
(see Annex B). Key among these is the mandatory requirement for independent
Appeal Panels, which the Department developed in response to the comments in
England and Wales when the Legal Aid, Sentencing and Punishment of Offenders
Bill was being brought forward, and which we have enhanced following the
comments received during our earlier consultation. In particular, the Joint Human
Rights Committee expressed concern about the independence of the Director of
Legal Aid Casework in the absence of a right of appeal to an independent appeals
body.

The Appeals Panel mechanism we have developed will be entirely independent and
will be entirely free from any possible suggestion of undue influence. In addition,
there will be the option of judicial review if funding (or further funding) is still

refused in a specific case.

Building a fair, just and safer community
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The contribution that the Appeal Panels can make to the independence of the
overall scheme should not be understated, not least since it has been specifically
designed to address in Northern Ireland the concerns which had been expressed
elsewhere and goes directly to the concerns of the Human Rights Committee, which
are now being quoted by some consultees, but without recognition that the

Department has addressed the key issues.

The Department has also noted and responded to the concerns expressed about the
panel not being made up of lawyers. The intention is that the Appeal Panels will
consist of three people and the Presiding Officer will be a lawyer. We expect that
the members of the panels will be drawn from the legal profession, but with the
option of including suitably qualified lay persons which will introduce a

multidisciplinary approach to decision making thereby strengthening the process.

As currently drafted, the Bill provides a series of safeguards which, in combination,
should provide a very high level of reassurance as to the actual (and perceived)
operational independence of the Director. Briefly listed, these are as follows:
(1)  the office holder will be formally designated as such by the
Department, in a transparent fashion — clause 2(1)
(2)  the Department must not give a direction or guidance about the
carrying out of the Director’'s functions in relation to an individual case —
clause 3(2)(a)
(3)  the Department must ensure that the Director acts independently of
the Department when applying a direction or guidance in relation to an
individual case — clause 3(2)(b)
(4) any directions or guidance given under section 3 must be published —
clause 3(3)
(5)  there will be a statutory mechanism providing for the right of appeal
to an independent appeal panel! on applications for civil legal services

funding — clause 6, with paragraph 6(22) of Schedule 2

"It is proposed that the appeal panel members will be appointed through a public appointments process

Juilding a fair, just and safer community
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(6)  the Director must prepare an annual report stating how he has carried
out his functions, which will be laid before the Assembly and published —

clause 5.

POTENTIAL IMPACT OF DIRECTIONS AND GUIDAN

It is also important to address the issue of the potential impact of directions and

guidance, where some misunderstanding may have arisen.

HIERARCHY OF LEGISLATIVE MATERIALS

PRIMARY *LACC Bl

#2003 Order

(MICINI WY U]\ +1981 Order

Y 0(0] [ 0Y: XA -c. suite of iv Lega services Regulations  e. inancialelgibity,
LEGISLATION [oasbirbricianslimpimein

DIRECTIONS and [omeapapurermrieimarr SR
GUIDANCE aid

Firstly, it must be emphasised that any direction or guidance issued by the
Department cannot override the provisions of the relevant legislation (primary or
secondary). Secondly, the requirement to follow directions and guidance issued by

the Minister already exists and can be illustrated by two examples.

The first relates to the award of exceptional grant funding for inquests where the
Lord Chancellor issued a direction under Article 10A(1) of the 1981 Order requiring
the Commission to fund the representation of the immediate family of the deceased
at an inquest into a death occurring in police or prison custody or during the course
of police arrest / shooting etc. That direction has remained in operation post-

devolution.

A more recent and local example, is the guidance which has recently been issued to

the Commission in respect of the authorisation of counsel under Assistance by Way

Building a fair, just and safer community
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of Representation (ABWOR) and civil legal aid. This sets out the expectation that
the Minister has concerning the appropriate level of representation at each court
tier in, for example, private law family cases. The focus of the guidance is to ensure
that representation is available as required, but that it is set at the most
appropriate level. The guidance sets the expectation but does not in any way fetter
the independence of the decision-maker in any specific case, and provision for
exceptionality is built in. The guidance on levels of representation was subject to

extensive consultation and detailed scrutiny by the Justice Committee.

Article 12(5) of the 2003 Order, together with Schedule 2 to the Order, prescribes
the services which the Director of Legal Aid Casework may not fund as civil legal
services. Article 12(6) of the Order provides that regulations may amend Schedule 2
by adding new services or omitting or varying any of the services listed.
Furthermore, Article 46(5) of the 2003 Order provides that any regulations made
under Article 12(6) are subject to Assembly control by way of the draft affirmative
procedure. Accordingly, it would not be possible for the Department to give a
direction or guidance to the Director of Legal Aid Casework regarding the scope of
cases which may be funded by way of legal aid — that is, adding new services or

omitting or varying the services listed in Schedule 2 to the 2003 Order.

ATTORNEY GENERAL’'S AMENDMENT

The Attorney had raised the question of an amendment with the Department
earlier this year, when preparation for the Bill's introduction was at an advanced
stage. We had responded to say that we had no objection to considering his request
in principle, but that it would require further consideration, and might be better
examined in the context of a wider review of coronial law. We note that the
Attorney subsequently wrote to the Committee with his request, and has since

submitted an amendment to his original request.

The Committee will be aware that the Department has now given a commitment to
review the coronial law as part of the Package of Measures put forward to the

Committee of Ministers in Strasbourg on 16 April 2014 to help address the issues of
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delay in legacy inquests. We are considering how the review might be taken

forward: One option would be to refer the matter to the Law Commission.

Agreeing this approach would facilitate proper consideration of the problems the
Attorney has encountered, and the most appropriate solution in the context of

coronial law generally.

The Committee may wish to be aware that the proposed amendment may be
technically outside the scope of the Bill. The Bill, as regards the coroners’ courts, is
restricted to providing for the Lord Chief Justice to be the president of the coroners’
courts and for the appointment of a Presiding Coroner. This is, however, ultimately

a matter for the Speaker.

It is also the Department’s view that this request raises cross-cutting issues,
particularly for the Department of Health, Social Services and Personal Services,

and so is a matter which should be determined by the Executive.

We note the comments in support of the proposal which have been received by the
Committee, and the Department agrees that the Attorney should be able to
discharge his functions effectively, however, in light of the foregoing, the
Department is not convinced that this Bill is the appropriate legislative vehicle for

the Attorney’s request.

NEXT STEPS
The Department welcomes the opportunity to discuss these issues further with the

Justice Committee on 28 May 2014,
o Lo jom

TIM LOGAN
DALO
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Annex B

Safeguards to protect the individual decisions on the granting of civil

legal aid

Statutory Office Holder

Provision is made in the Legal Aid and Coroners’ Courts Bill for the appointment
of a Statutory Office Holder — the “Director of Legal Aid Casework”™ All
decisions on the granting of funding for civil legal services will be taken by the
Statutory Office Holder; a civil servant designated by the Department to
undertake a number of statutory functions and consideration will be given to
whether this will be the Chief Executive or another official of the Agency. The
statutory functions will be set out in both primary and secondary legislation and

relate, centrally, to the award of funding by way of civil legal aid services.

The Director will receive a letter from the Minister confirming his or her
designation. The letter will set out the requirements of the office, the period of
appointment and most importantly the Department’s obligation to ensure that
the Director acts independently when applying a direction or guidance in
relation to an individual case. It will also reinforce the Civil Service values of

integrity, honesty, objectivity and impartially.

The purpose behind the ereation of this Statutory Office Holder is to ensure that
there is no Ministerial involvement in individual civil legal services funding
decisions. Robust arrangements will be introduced to ensure decisions on the
award of funding (or further funding) will be taken based on the relevant
statutory provisions (some details of which will be included in secondary
legislation) and the requirements of the scheme. In undertaking these functions,
the Director will of course be applying the relevant primary/secondary legislation
in broadly the same manner as the Commission do under the current structure.
However, unlike the current process this will include a review process and when

applications for funding (or further funding) are refused, clear reasons will be

14/120956
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given. If the decision is appealed it will be subject to further consideration to see

if approval can be granted before going to the independent Appeal Panel.

The new arrangements will be more transparent than the current process. Asa
result, the Department anticipates that the quality of the applications for

funding will improve and the number of appeals will reduce.

In addition to the legislation the roles and responsibilities of the Minister,
Director and Department will be set out in detail in the Agency’s Framework

Document.

Ministers to provide general guidance and direction on legal aid policy

Ministers are responsible for the policy and legislation and putting in place the
Framework to enable the efficient and effective delivery of legal aid and to
facilitate access to justice. The Minister will set, as he currently does, the
overarching guidance, procedures and criteria for the award of civil legal services
which the Statutory Office Holder will apply in taking individual funding

decisions.

A requirement for any guidance and direction given by the Minister to
be published

The Minister will be required to publish any guidance or directions issued to the
Director. These will be published, for example on the Agency’s webpage. They
will also be reported on in the Agency’s Annual Reports, which will themselves
be published and laid before the Assembly. The Department will ensure that all
such guidance and directions are fully accessible in the public domain, which will

help to ensure transparency for applicants and their legal representatives.

This clear mandatory requirement will ensure transparency, and will provide a
robust protection against any attempt to influence the Director’s decision-
making in an inappropriate manner. The Director will also be required to

produce a Director of Legal Aid Casework annual report as soon as reasonably

14/120956
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practicable after the end of each financial year, stating how he or she has carried

out the functions of the office in the financial year.

Ministers will be specifically prevented from issuing guidance on or
direction about the discharge of the Statutory Office Holder’s functions
in relation to individual cases

The decisions taken by the Director in respect of individual cases need to be fully
protected. This is particularly important when taking decisions about the
availability of legal aid to challenge decisions taken by Government. To achieve
this, the legislation specifically prevents the Minister from issuing such
directions or guidance about the carrying out of the Director’s functions in
relation to individual cases. This will protect individual decisions from any
interference. In addition, as the legislation will require the Minister to publish
any general guidance or directions that he does issue, there will be transparency
in respect of content of guidance or directions so helping ensure there is no

perception of interference.

A robust and independent appeals mechanism will be established to
consider appeals against individual decisions

The independence of decisions on individual cases will be further enhanced by
putting in place a robust mechanism for appealing the decisions of the Director.
We propose putting in place an independent panel of suitably qualified
individuals appointed on a fixed term basis through the public appointments
process. The panel members will be drawn from a range of backgrounds with
experience of the types of issues involved and will be able to bring this
experience to the decision making process. Taking on board feedback from our
consultation we have agreed that the Chairperson of each panel will always be

legally qualified

Panel members will not be employees of the new Agency. The Panel will obtain
administrative support from the Agency but would take its decisions entirely

independently. The decisions of the Appeals Panel will only be challengeable

14/120956
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through the Judicial Review Process. As public appointments, the panel
members will be required to uphold the seven principles of public life and be
alert to any possibility of conflict of interest in the appeals that they consider. If
there is any potential for conflict of interest, they will be required to declare this

and excuse themselves from the appeal.

It is proposed that appeals will be paper based and will be considered, without a
hearing, by a three member panel who has the recognised competence in the
area of the appeal. Only in exceptional cases will oral representation by the

appellant or Agency be required.

The appeal decision will be made objectively against a set of criteria that require
both adherence to rules and the reasonable and impartial exercise of discretion.
Unlike the current process the outcome of the appeal will be written up setting
out the reasons for the decision. The appeals unit within the new Agency will
monitor these decisions to identify any apparent diversity of approach or
contradictory decisions. The Appeal Panel decision may not be overturned by the
Director, Minister or Department and may only be challenged by Judicial

Review.

14/120956
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23 May 2014 - The Department’s response to issues
raised by the Assembly Examiner of Statutory Rules
on the Delegated Powers contained in the Bill

Department of
Justice
www.dojni.gov.uk

Mlmster s Office Block B
Castle Buildings
Stormont Estate
Ballymiscaw

Belfast

BT4 3SG

Tel: 028 9052 8121 ;

Our ref: SUB/642/2014

~ FROM THE OFFICE OF THE JUSTICE MINISTER

Christine Darrah
Committee Clerk
Committee for Justice
Northern Ireland Assembly
Parliament Buildings
Stormont Estate
Belfast
BT4 3XX

: : 23 May 2014
Dear Christine, ‘

LEGAL AID AND CORONERS’ COURTS BILL - ADVICE BY THE ASSEMBLY
EXAMINER OF STATUTORY RULES ON THE DELEGATED POWERS
CONTAINED IN THE BILL

Thank you for your letter of 15 May in which you have asked for the Department’s
response to the issues highlighted by the Examiner of Statutory Rules regarding the -

powers and proposed Assembly controls contained in the Bill.

The Department’s response is attached. Officials would be happy to prov1de addltlonal

information or bneﬁng if required.

Ly ;x\ Z’-—’) G

TIM LOGAN -
DALO

Enc.
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LEGAL AID AND CORONERS’ COURTS BILL
DELEGATED POWERS MEMORANDUM —~ SUPPLEMENTARY NOTE
Prepared by the Department of Justice

Introduction

1. This note has been prepared by the Department of Justice to supplement its
Delegated Powers Memorandum which was forwarded to the Committee for Justice
on 8 April 2014. It is intended to address the matters raised by the Assembly
Examiner of Statutdry Rules in the advice which he has provided to the Committee
on the delegated powers contained in the Legal Aid and Coroners’ Courts Bill.

New Articies 38A, 36B and 38A(1) of the 1981 Order

2. In respect of each of the new rule-making powers provided under the above
provisions, the Examiner of Statutory Rules has queried why the powers should be
subject to the draft affirmative procedure on first exercise and negative resolution
thereafter. Instead, in respect of each of these new rule-making powers, the
Examiner has advised that the rules made should be subject to the draft affirmative
procedure on the first and subsequent exercises of the power. He states that, in
respect of each of the rule-making powers involved, the Department has not fully
addressed this point in its Memorandum.

3. Before focussing on that, it may be useful to provide some further detail as to the
function which the respective rule-making powers are intended to deliver.

4. Article 36A(1), (4) and (5) of the Legal Aid, Advice and Assistance (Northern
Ireland) Order 1981 ("the 1981 Order"), as inserted by the Bill, will make provision
for rules in respect of the assignment of solicitor and counsel where a criminal aid
certificate has been granted. Such rules could regulate the circumstances in which
a person who had been granted a criminal aid certificate and had selected a
solicitor or counsel to represent them could ‘dismiss’ that representative(s) and then
select a new solicitor or new counsel to represent them,

5. Article 36B of the 1981 Order will provide for a registration scheme, whereby all

firms, bodies and individuals who wish to provide publicly-funded legal services by
H
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way of criminal legal aid must be registered and comply with a code of practice.
Only firms, bodies and individuals who satisfy the quality mechanisms involved will
be entitled to provide publicly-funded legal services. As noted by the Examiner, the
intention is to replicate the provision in Article 36 of the Access to Justice (Northern
Ireland) Order 2003 (‘the 2003 Order”) pending the implementation of criminal
defence services in the 2003 Order. The Department has given a commitment to
the Assembly’s Public Accounts Committee to introduce a registration scheme —
covering both civil and criminal legal aid — as soon as possible.

Article 38A of the 1981 Order will regulate the disclosure of information which is
furnished to the Department or any court in connection with the case of a person
seeking criminal legal aid. It provides that such information shall not be disclosed
except as permitted by rules made by the Department. The new provision will
replicate a provision in Article 32 of the 2003 Order.

Department's response

7.

Our understanding is that, in terms of the Assembly’s control mechanisms for the
passage of subordinate legisiation, the ‘norm’' is to make SRs subject to the
negative resolution procedure. With regard to each of the new rule-making powers
involved here, we also acknowledge that — in relation to their respective ‘matching
provisions’ in the 2003 Order — they are subject to the Assembly’s control by way of
the draft affirmative procedure throughout.

However, the draft clauses involved here follow the approach adopted in respect of
the relevant amendments made to our legal aid legislation by the Justice Act
(Northern lreland) 2011. See section 80(4) of that Act, with regard to rules made
under the 1981 Order on decisions as to eligibility for criminal legal aid; and again at
section 84(4), with regard to regulations made under the 2003 Order on financial
eligibility for the grant of right to representation.

hitp.//www legisiation.gov.uk/nia/2011/24/part/7

As currently drafted, in respect of each of the new rule-making powers, the new
clause gives the Assembly a say in the initial setting up of the relevant regime, but
does not require every minor or technical amendment to that regime to be subject to

2
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debate in the Assembly. Subsequent adjustments to the regime are subject to the
negative procedure.

10. At the same time, the Department respectfully notes the views expressed by the
Examiner of Statutory Rules in relation to each of these new rule-making powers.
Accordingly, if the Justice Committee is minded to report that they each be made
subject to the Assembly's control by way of the draft affirmative procedure
throughout, mindful of the respective roles of the Committee and the Assembly in
the management of the Assembly's full secondary legislative programme, the
Department would not wish to argue against that.

New Article 20A of the 2003 Order

11.  The Bill inserts a new provision, Article 20A, into the 2003 Order. As one of the
safeguards to protect the independence of individual decisions on the grant of civil
legal services, Article 20A provides that the Department must make regulations for
the constitution and procedure of appeal panels. Such regulations may, in
particular, prescribe the qualifications for appointment to the appeal panels; provide
that the decision on an appeal is to be taken without hearing any oral
representations, except in such cases as may be prescribed; require an appeal
panel to give reasons in writing for its decisions and provide for such decisions to
be final.

12.  The Examiner of Statutory Rules states that some of the most significant provisions
in the new Article 20A provision could conceivably have been placed on the face of
the Bill rather than by way of regulations. However, he concludes by stating that it
does not seem to be an inappropriate delegation given the overall structure of the
2003 Order into which this provision fits.

13.  In respect of this regulation-making provision, again the Examiner of Statutory
Rules has queried why the power should be subject to the draft affirmative
procedure on first exercise and negative resolution thereafter. Instead, the
Examiner has advised that the regulations made should be subject to the draft
affirmative procedure on the first and subsequent exercises of the power. He states

that the Department has not fully addressed this point in its Memorandum,
3
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Department's response

14.

15.

18.

17.

18.

19.

This is an important function which the Department wished to include in the primary
legislation (as Article 20A), but the regulations will be very detailed and include
provisions relating to operational matters.

The Department notes the conclusion expressed by the Examiner of Statutory
Rules regarding whether all of the regulation-making powers contained in Article
20A of the 2003 Order should be left to subordinate legislation rather than being
included on the face of the Bill. Unless the Justice Committee wishes it to do so,
the Department has no further comments to offer on this specific matter.

in relation to the Assembly's control mechanisms for the passage of subordinate
legislation, as referred to at paragraph 7 above, the Department's understanding is
that the ‘norm’ is to make SRs subject to the negative resolution procedure.
However, when bringing forward this Bill, because the issue of the appeals process
was highlighted by a number of consuitees when the Department issued its initial
policy documents in February 2013, we thought it appropriate and helpful that the
first set of regulations to be made under the proposed new Article 20A provision
should be subject to the draft affirmative procedure.

Furthermore, as noted at paragraph 8 above, we note that this follows the approach
adopted in respect of the relevant amendments made to our legal aid legislation by
the Justice Act (Northern Ireland) 2011.

As currently drafted, the new clause gives the Assembly a say in the initial setting
up of the relevant regime, but dees not require every minor or technical amendment
to that regime to be subject to debate in the Assembly. Subsequent adjustments to
the regime are subject to the negative procedure.

At the same time, the Depariment respectfully notes the views expressed by the
Examiner of Statutory Rules in relation to these regulation-making powers.
Accardingly, if the Justice Committee is minded to report that they be made subject
to the Assembly's control by way of the draft affirmative procedure throughout,

4
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mindful of the respective roles of the Committee and the Assembly in the
management of the Assembly’s full secondary legislative programme, the
Department would not wish to argue against that.

Clauses 10 and 12 of the Bill

20.  The Examiner of Statutory Rules has also raised an issue regarding the ‘cross-over
between the provisions in clause 10 (supplementary, incidental or consequential
provision) and clause 12 (commencement). Clause 12(1) and (3) of the Bill provide
for commencement orders. In accordance with normal practice, these are subject
to no Assembly procedure. However, the Examiner has advised that what is
provided in clause 12(3) about transitional and transitory provisions should be
worked into clause 10 instead. Orders under clause 10 are subject to negative
resolution unless they amend or repeal a provision of primary legislation, in which
case they are subject to the draft affirmative procedure.

21.  We have referred this technical issue to Legislative Counsel who drafted the Bill,
and have completed this response with the benefit of his input.

22. Legislative Counsel has noted that it is extremely common for commencement
orders to contain transitional or saving provisions. Furthermore, he has expressed
the view that it would be difficult to deal with transitional issues in a separate SR
subject to approval, since it is often not clear until the commencement order is
being drafted what is needed by way of transitional provisions. Furthermore, he has
noted that commencement orders are usually made very close to the actual
commencement date.

23. Commencement and transitional provisions go together and complement each
other, and it is helpful to the reader to find them in the same document. It would be
odd if, for example, you had to look at the commencement order to find out what
date something came into force and then look at a separate document to see to
what extent the new provision applied to transactions which had begun but not
finished on that date, or whether, and if so how, the provision applied to events
which happened before commencement.
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24.

25.

Clause 10 is really a safety net, and may well not be needed. But again, Legislative
Counsel has advised that such clauses are fairly common against the possibility
that after Royal Assent some more substantive provisions are discovered to be
required for effective implementation of the bill. As noted by the Examiner of
Statutory Rules, if such an order requires to amend primary legislation it is subject
to approval in draft; otherwise it is subject to the negative procedure.

The Department respectfully notes the views expressed by the Examiner of
Statutory Rules in relation to the powers to make subordinate legislation contained
in these two clauses. We respectfully submit that the Assembly control provided for
each power is appropriate.
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4 June 2014 - Correspondence from the
Department regarding the Attorney General for
Northern Ireland’s proposed amendment

Department of

Justice

www.dojni.gov.uk

FROM THE OFFICE OF THE JUSTICE MINISTER

Minister’s Office Block B,
Castle Buildings
Stormont Estate
Ballymiscaw

Belfast

BT4 3SG

Tel: 028 90522744
private.office@dojni.x.gsi.gov.uk

Our ref SUB/685/2014

Christine Darrah
Clerk to the' Committee for Justice
Northern Ireland Assembly
Room 242
Parliament Buildings
Ballymiscaw
Stormont
BELFAST
BT4 3XX ’
¢ June 2014
Dear Christiné, k
The Attdrney Genéral briefed members of the Justice Committee on his proposed
amendment to the Legal Aid and Coroners’ Courts Bill at last week’s meeting on

28th May.

This letter is intended to pfovide the Committee with information in respect of the
© existing statutory framework to assist in its consideration of the amendment

requested by the Attorney General.

Duty to report deaths to the coroner

Section 7 of the Coroners Act (Northern Ireland) 1959 provides a continuing and
extensive duty to report deaths to‘the coroner where it is believed that the death
occurred, either directly 61' indirectly, as a result of: k

e violence or misadventure or by ﬁnfair ineans;

e negligence or misconduct or malpractice on the part of others;
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Department of
Justice

www.dojni.gov.uk

FROM THE OFFICE OF THE JUSTICE MTN[STER;

e any cause other than natural illness or disease for which he had been seen
and treated by a registered medical practitioner within twehty-eight days
prior to his death; or i :

¢ in such circumstances as may require investigation. (including death as the

result of the administration of an anaesthetic).

The duty applies to:
» medical practitioners;
. regiétrars of deaths;
’ e funeral undertakers;
e occupiers of houses or mobile dwellings’; and -
e every person in charge of any institution or premises in which a deceased

person was residing.
- Failure to comply with the ‘duty is an offence under section 10 of the 1959 Act.

In his text book “Coroners’ Law and Practice in Northern Iieland”, thé Senior
Coroner illustrates the extensive nature of this duty by reference to a case where a
17 year old girl had died following a severe and sustained asthma attack. An ;
émbulancé was called but was délayed, and medical evidence suggested there was a
good chance that the girl would not have died if she had arrived at the hospital
earlier. Mr Lecky comments that such a death must be reported to a coroner as
there would have béen reason to believe that the deceased had died at least
indirectly from a cause other than natural illness, or that she had dkied‘ in such

circumstances as may require investigation.

Attorney General’s Power to Order an Inguest

As the Committee will be aware, the Attorney General for Northern Ireland may

direct an inquest under section 14 of the 1959 Act, where he has reason to believe
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Department of
Justice

www.dajni gov.uk

FROM THE OFFICE OF THE JUSTICE MINISTER

this may be advisable, and he now seeks an additional power to require information

- from health or social care providers when exercising this power.

Under section 24 of the Coroners Act 1962, the position in Ireland is almost
identical to the current position here; the coroner may direct an inquest where he
has reason to believe that a person died in circumstances which, in his opinion,

make the holding of an inquest advisable.

The power of the Attorney General for England and Wales (AGEW) differs slightly,
kinthat, under section 13 of the Coroners Act 1988, the AGEW may apply to the

High Court for an order that an inquest (or another inquest) be held.

In neither of those jurisdictions is there a specific ancillary power for the Attorney
General to require information. Nor is there an intention to introduce such a

- power.

I hope the Committee finds this information helpful in its consideration of the

proposed amendment by the Attorney General.

TIM LOGAN
DALO

AN Q g(xx
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4 June 2014 - Correspondence from the
Department regarding the Law Centre NI’s
proposed amendments to Clause 3 of the Bill

Department of
Justice

www,dojm.gw uk

FROM THE OFFICE OF THE JUSTICE MINISTER

Minister’s Office Block B,
Castle Buildings
Stormont Estate
Ballymiscaw

~ Belfast
BT4 3SG
Tel: 028 90529272

private.office@dojni.x.gsi.gov.uk

Our ref SUB/693/2014

Christine Darrah
Committee Clerk
Committee for Justice
Northern Ireland Assembly
Parliament Buildings
Stormont Estate
Belfast
BT4 3XX
‘{' June 2014

Dear Christine ;
' LEGAL AID AND CORONERS’ COURTS BILL

Following the Department’s oral briefing to the Committee on the Legal Aid and
Coroners’ Courts Bill last week, we have, in response to comments made by
Committee Members, reflected further on the potential implications if the two

amendments to clause 3 of the Bill proposed by the Law Centre (NI) were adopted.

The two ainendments propose the insertion of the words in bold in clause 3(1)(a)

and (2)(a) set out below.

“Fxercise of functions by Director

3. (1) The Director must—
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Department of
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FROM THE OFFICE OF THE JUSTICE MINISTER

(a) comply with directions given by the Department about the carrying
out of the Director’é functions save where this compromises the
Director’s independence, and

(b) have regard to guidance given by the Department about the carfying out

of those functions.

(2) But the Department—

(a) must not give a direction or guidance about the carrying out of
those functions in relation to an individual case or to a class of cases
where it unreasonably impinges on the Director’s ability to act
independently in an individual case; and

k (b) must ensure that thé Director acts independently of the Department
when applying ak direction or guidance under this section in relation

to an individual case.”

Proposed amendment to clause 3(1)(a)

- The purpose of Part 1 of the of the Bill is to create the statutory office of the
Director of Legal Aid Casework and to provide protection for this office when taking
decisions in respect of individual caseé; For this reason the concept of independence -
in clause 3 — specifically, in clause 3(2)(b) — is limited to the Director of Legal Aid

“Casework’s decision-making in individual cases.

The proposed amendment would widen the scope of the Director’s independence
considerably and would go beyond individual decisions in respect of civil legal aid.
For this reason we believe that the amendment could have unforeseen/unintended
consequences, and should not be considered. We have a concern that the proposed’
amendment is ill-defined in its extent and would lead to uncertainty in the law. We
additionally conclude that the amendment is unnecessary as the appropriate

k protection already exists through the provision of clause 3(2)(b).‘
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FROM THE OFFICE OF THE JUSTICE MINISTER

Proposed amendment to clause 3(2213[

We would also have concerns that this proposed amendment is ill-defined and could

~ lead to uncertainty. The purpose of the clause, as currently set out in the Bill, is to
preclude the Department from giving a direction or guidance to the Director of
Legal Aid Casework in relation to an individual case. However, as is currently the

- case, it is intended that a direction or guidance may be given in other aspects of the
D‘irector’sy work, including in relation to a class of cases. Any such direction or

‘ guidanée‘ is already limited by the provisions of the le‘gislation governing the

specific legal aid scheme to which it refers.

An example of the guidance which has been given by the Department to the
Northern Ireland Legal Services Commission is the kguidance in respect of the
‘authorisation of counsel under Assistance by Way of Representation (ABWOR) and
civil legal aid. :

http://www.dojni.gov.uk/index/legalservices/northern-ireland-legal-services-

commission-legal-profession htm

The Bill as currently drafted (clause 3(2)(a)) precludes the Department from giving
- a direction or guidance in respect of individual cases. The proposed amendment
appeérs to seek to manage the risk that the Department would give a direction to
the Director of Legél Aid Casework impinging on the Director’s ability to act
independently in a class of cases, resultingk in “inappropriate Departmental
interference in the Director’s decisions in indiﬁdual cases within that class. The

shape of the present law means that such a concern would be misplaced.

The only way to restrict the availability of funding in relation to a class of cases is

by way of an amendment to the 2003 Order, which must be done by regulations!.

* As referred to in my previous letter to the Committee dated 22 May 2014, Article 12(6) of the 2003 Order provides
that regulations may amend Schedule 2 to the Order by adding new services or omitting or varying any of the
services listed in Schedule 2 (Civil Legal Services: Excluded Services). i i
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Any such regulations are subject to control by the Assembly by way of the draft

affirmative procedure?.

In short, it is not possible to restrict the availability of funding for particular classes
of case by Departmental direction, but only by regulations. stibject to the full

scrutiny and control of the affirmative procedure in the Assembly.

~Accordingly, the Department affirms that, under the Bill as currently drafted, it
would not be possible for the Department to give a direction or guidance to the
Director of Legal Aid Casework regarding the scope of cases which may be funded

by way of civil legal services.

hi relation to- whether directions or guidance of some other kind relating to a class
of cases could constrain the Director’s independent decision-making in an individual
case, we would draw the Committee’s attention to the drafting of the clause. Two
separate protections for the Director’s independence are included. The first is that,
in the case of guidance, the requirement under clause 3(1)(b) is simply that the
Director “have regard to” any such guidance. In relation to both directions and
guidance, a duty is placed on the Department to ensure that the Director acts
independently in applying them to an individual case. This formulation places a
justiciable onus ,kon the Department not to interfere unduly with the Director’s

independence.

Furthermore, the right of appeal to an independent appeal panel — to be established
under the new Article 20A provision in the Access to Justice (Northern Ireland)
Order 2003 - will operate as a residual, and ultimate, safeguard to uphold ‘thé
requirement that the Director acts independently of the Department when deciding
individual cases. Decisions of the appeal panel will in turn be subject to the

supervisory jurisdiction of the High Court.

# Article 46(5) of the 2003 Order
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I hope the Committee finds this information helpful.

If any additional information or clarification is required, the Department will be

" happy to appear before the Justice Committee again to discuss these issues further.

| lum i

TIM LOGAN
DALO
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Department of
Justice

www.dojni. gov.uk

Minister’s Office Block B,
Castle Buildings
Stormont Estate
Ballymiscaw

Belfast

BT4 3SG

Tel: 028 9052 8121
private. office@dojni.x.gsi.gov.uk

FROM THE OFFICE OF THE JUSTICE MINISTER

Our ref: JCP\14\124

Christine Darrah
Committee Clerk
Committee for Justice
Northern Ireland Assembly
Parliament Buildings
Stormont Estate
Belfast
BT4 3XX |
1§ th June 2014

Dear Christine,
Legal Aid & Coroners’ Courts Bill

Further to our telephone conversation, I am writing to confirm our position in respect
of the advice to the Committee from the Examiner of Statutory Rules in respect of the
arrangements for new rules.

The Committee has indicated its support for the Examiner’s advice that all rules made
under the provisions in Schedule 2 1n respect of the new Article 36A, 36B and 38A
provisions in the 1981 Order, and also the Article 20A provision in the 2003 Order in
respect of appeal panels, should be made under the draft affirmative resolution
procedure for both the initial rules and any subsequent changes. The Bill is drafted on
the basis that the first set of rules should be affirmative and subsequent changes
negative resolution.

In light of the Committees decision, the Department will now adopt the same
approach and will instruct Legislative Counsel to draft the necessary amendments to
be brought forward at the appropriate stage.

! .I-m Zu} Cunn

TIM LOGAN
DALO

Building a fair, just and safer communi
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Department of
Justice
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FROM THE OFFICE OF THE JUSTICE MINISTER

Minister’s Office Block B,
Castle Buildings

Stormont Estate
Ballymiscaw

Belfast

BT4 35G

Tel: 028 90522744
private.office@dojni.x.gsi.gov.uk

Our ref JCP\14\165

Christine Darrah
Committee Clerk
Committee for Justice
Northern Ireland Assembly
Parliament Buildings
Stormont Estate
Belfast
BT4 3XX
,!7'“‘J une 2014

Dear Christine,

LEGAL AID AND CORONERS’ COURTS BILL: ADVICE BY THE
ASSEMBLY EXAMINER OF STATUTORY RULES

At the Committee’s formal clause-by-clause consideration of the Legal Aid and
Coroners’ Courts Bill on Wednesday 11 June, the Committee confirmed that they
will support the Examiner of Statutory Rules’ advice that all rules made under
certain new rule-making powers contained in the Bill should be subject to the draft
affirmative resolution procedure. The rule-making powers concerned are those
contained in the new Article 36A, 36B and 38A provisions which are to be inserted
into the Legal Aid, Advice and Assistance (Northern Ireland) Order 1981, together
with the new Article 20A provision which is to be inserted into the Access to Justice
(Northern Ireland) Order 2003.

As advised in my letter dated 23 May 2014, the Department has accepted this.
Accordingly, I confirm that the Minister will move the necessary amendments to

the Bill at Consideration Stage.

Building a fair, just and safer community

282



Memoranda and correspondence from the Department of Justice

Department of
Justice

www.dojni.gov.uk

FROM THE OFFICE OF THE JUSTICE MINISTER

I attach for the Committee’s information a copy of the proposed amendments.

I hope this is helpful.

—_—

v Lcjm .

TIM LOGAN
DALO

Enc: Proposed Amendments

Building a fair, just and safer community
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17 June 2014

Legal Aid and Coroners’ Courts Bill
Amendments to be moved at Consideration Stage
By the Minister of Justice

Schedule 2, Page 9, Line 12

Leave out ‘the first’

Schedule 2, Page 9, Line 15
Leave out ‘the first’

Schedule 2, Page 9, Line 18

Leave out “the first’

Schedule 2, Page 9, Line 21

Leave out “the first’

Schedule 2, Page 12, Line 19
Leave out paragraph 5 and insert—
‘5. In section 46(1) for paragraph (hb) substitute—
“(hb) the Legal Services Agency Northern Ireland,”.”

Schedule 2, Page 19
Leave out lines 16 to 19 and insert "and after “20(2)(b) or (d),” insert “20A,”."

Schedule 2, Page 21, Line 3
Atend insert—
‘The Justice Act (Northern Ireland) 2011 (c. 24)

9A. In section 84 for subsection (4) substitute—
“(4) In Article 46(5) after “20A,” insert “27A,".

Schedule 3, Page 21
Leave out lines 18 and 19
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Association of Personal Injury Lawyers

Paul Givan MLA Chairperson
Committee for Justice

||
Room 242, Parliament Buildings a II
Ballymiscaw

Stormont
Belfast BT4 3XX 16 April 2014

Dear Mr Givan

Call for evidence: Legal Aid and Coroners’ Courts Bill The Association of Personal Injury
Lawyers (APIL) was formed by claimant lawyers with a view to representing the interests of
personal injury victims. The association is dedicated to campaigning for improvements in the
law to enable injured people to gain full access to justice, and promote their interests in all
relevant political issues. Our membership comprises principally practitioners who specialise
in personal injury litigation and whose interests are predominantly on behalf of injured
claimants. APIL currently has more than 4,000 members in the UK and abroad who represent
hundreds of thousands of injured people a year.

APIL welcomes the opportunity to submit evidence to the Committee for Justice, having
previously responded to the Department of Justice consultation Safeguards to protect the
individual decisions on the granting of civil legal aid, which in part has led to the Legal Aid
and Coroners’ Courts Bill. The future of civil legal aid for personal injury cases in Northern
Ireland is currently uncertain, and although this particular issue is not covered in this Bill,
we would like to take this opportunity to support the availability of legal aid for the most
vulnerable people in personal injury cases.

APIL welcomes the assurance in the explanatory and financial memorandum that there will be
no ministerial involvement in individual decisions on civil legal aid funding. Legal aid should
always be awarded on a case by case basis, and funding should be awarded based on the
merits of a case, and not based on a political agenda. Clause 2 of the Bill states that the
Department of Justice “must designate a civil servant in the Department as the Director of
Legal Aid Casework”. We remain concerned, however, that there is no provision in the Bill to
ensure that the Director of Legal Aid Casework is legally trained. A legally trained Director
of Legal Aid Casework will have more experience when it comes to making decisions on
individual cases. Decisions being made by a director who is not legally trained could face a
lot more challenges through the appeals process, which would lead to an increase workload
and costs.

Clause 4 gives the power to the Director of Legal Aid Casework to delegate functions to other
individuals in the Department of Justice, while regulations under schedule two will create
appeal panels. It is important that anyone in the Department of Justice who is involved in
considering an application for legal aid funding, as well as those people on the appeal panels,
should be legally trained.

The letter from the committee clerk, dated 4 April, includes a proposal from the Attorney
General for Northern Ireland to amend the Bill to address his concern that he has problems
obtaining documents in relation to inquests. In the letter, it says that the Attorney General’s
principle focus is deaths that occur in hospital.

It is important that inquests are conducted thoroughly, and concluded as quickly as possible,
so a bereaved family can rebuild their lives following the loss of a loved one. Whilst it is
difficult to comment fully on the Attorney General’s proposal without sight of the amendment,

288



Written Submissions

in principle we support any measures which ensure that those families are able to have all
the answers to their questions as to why their loved ones needlessly died.

Yours sincerely
C _/

Sam Ellis

Parliamentary Officer

Association of Personal Injury Lawyers
3 Alder Court

Rennie Hogg Road

Nottingham

NG2 1RX

DX: 716208 Nottingham 42

Email: sam.ellis@apil.org.uk
Telephone: 0115 943 5426
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Bar Council of Northern Ireland

The Legal Aid and Coroners Court Bill
Committee Stage - Written Submissions

Introduction

The Bar Council is the representative body of the Bar of Northern Ireland. Members of the
Bar specialise in the provision of expert independent legal advice and courtroom advocacy.
Access to training, experience, continual professional development, research technology and
modern facilities within the Bar Library enhance the expertise of individual barristers and
ensure the highest quality of service to clients and the court. The Bar Council is continually
expanding the range of services offered to the community through negotiation, tribunal
advocacy and alternative dispute resolution.

Representing the views of members who provide advocacy and representation in cases
across the broad spectrum of legal practice, the Bar Council serves to ensure and maintain
an independent and quality source of specialist legal advocacy.

General Points

The Bar Council welcomes the opportunity to respond to the call for evidence from the
Committee of Justice on the proposed Legal Aid and Coroners Court Bill.

The Bar Council previously responded to the public consultation conducted by the Department
of Justice on safeguards to protect the individual decisions on the granting of civil legal aid
and a copy has been included at Appendix A.

Part 1: Legal Aid

Clause 1

Clause 1 provides for the formal dissolution of the Northern Ireland Legal Services
Commission. The Bar Council notes the stated impetus behind the Bill and the redesignation
of the Legal Services Commission from an Non Departmental Public Body to an Executive
Agency is largely due to failings on the part of the Commission to manage its processes,
budget and forecasting on legal aid expenditure. Any improvements which can be made in this
area to ensure transparency, predictability and accountability are to be welcomed.

Clause 2

Clause 2 provides for the designation of the Director of Legal Aid Casework. We note that the
provision to designate a director of legal aid casework is identical to provisions contained in
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 introduced in England and
Wales.

The primary concern in relation to the Bill relates to the independence of decision making.

In becoming an Executive Agency, the Commission is more susceptible to Ministerial,
Departmental and political influence. The granting of legal aid must be awarded on a case

by case basis, and only awarded based on the merits of a case, without credence to any
budgetary or political agenda. The assurances contained within the explanatory and financial
memorandum of no ministerial involvement in individual decisions on civil legal aid funding
are welcome. However, the practical detail of how the Department will ensure this is the case
remains unknown.
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The Committee for Justice should review the scrutiny undertaken by the Westminster Select
Committee who previously considered similar provisions in the provisions contained in the
Legal Aid, Sentencing and Punishment of Offenders Act 2012. The Committee remained
unconvinced that the legislation in England and Wales provided sufficient institutional
safeguards to protect the independence of the proposed Director of legal aid casework. Of
particular concern to the Committee was the prevention of any conflict of interest arising
when making decisions relating to the availability of legal aid in challenging government
decisions, such as in judicial review cases.

Within the Bill, Clause 2 states that the Department of Justice “must designate a civil servant
in the Department as the Director of Legal Aid Casework”. The Bar Council is concerned that
there remains no provision to require that the Director of Legal Aid Casework is legally trained
or qualified. It should be accepted that a legally trained Director of Legal Aid Casework would
have the requisite experience, understanding and knowledge to make decisions on individual
cases. Decisions being made by a director without legal training may lead to more challenges
through the appeals process, thereby increasing administrative workload and costs.

Clause 3
Clause 3 relates to the exercise of functions by the Director of Legal Casework.

The Bar Council does not believe that the provisions contained within Clause 3 will provide
the operational independence required in making individual decisions on the granting of legal
aid and are not sufficiently robust as to enable the Director to challenge directions from the
Department.

We welcome the inclusion that “the Department must not give a direction or guidance about
the carrying out of those functions in relation to an individual case”. However, it remains
possible to compromise an individual decision, for example, through a budgetary or
financial guidance in relation to a certain class or type of legal case. We would recommend
the inclusion of a caveat at clause 3(1(a) which allows the Director to, whilst acting in a
reasonable manner, initially challenge and ultimately if necessary to choose not to comply
where the direction compromises the independence of decision making.

In relation to 3(2), the Bar Council would request more detail on what would happen or what
sanctions are available should the Department fail to comply. It would be useful to know what
reporting mechanism will be available to the Director of Legal Casework in circumstances
where he or she is concerned as to the direction or involvement of the Department.

We welcome the commitment by the Department to publish any directions and guidance
given. We would request that this is clarified to ensure that the publication will be publicly
available to all interested parties.

Clause 4

Clause 4 provides the power to the Director of Legal Aid Casework to delegate functions to
other individuals in the Department of Justice, while regulations under schedule two provide
for the creation of appeal panels.

The Bar Council believes that the current system of panels of practicing lawyers works

well in the context of considering an application for legal aid funding. It is important that in
moving forward, we continue to constitute the appeal panels with suitably qualified, presently
practicing legal representatives who have experience in the area of law under consideration.

Clause 5

The publication of the Annual report of the Northern Ireland Legal Services Commission has
been fraught with many challenges and difficulties in recent years. The Bar Council welcomes
the provisions in expectation that the report and the information contained within will improve
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in content and accuracy. The Committee may wish to consider the inclusion of a time limit for
the laying of a copy before the Assembly to ensure timely receipt of a completed report.

Clause 6

The Bar Council has requested a legal opinion to ascertain the impact of the amendments
relating to the legal aid, civil legal services and criminal defence services. We will be happy to
share the opinion with the Committee on receipt.

Part 2: Coroners Court

Clause 7

The Bar Council welcomes the formal designation of the Lord Chief Justice as President of
the Coroners’ Court.

Schedule 2: Amendments

Schedule 2 proposes a number of amendments, one of which relates to the register of
solicitors and counsel eligible to be assigned to a criminal legal aid certificate.

The Bar Council appreciates that the intention behind the inclusion within Schedule 2 is to
replicate the provisions in the 2003 Order which have not yet commenced. The Bar Council
notes that the draft Bill replicates 36(1)-(4) of 2003 Order but unfortunately 36(5) has not
been transferred. This requires the Department to “consult the Lord Chief Justice, the Law
Society and the General Council of the Bar of Northern Ireland and undertakes such other
consultation as appears to him to be appropriate”. It is important that the profession and key
stakeholders have a role in the development of any registration scheme and we would ask the
Committee to propose the replication of 36(5) within the draft Bill.

The Department has yet to discuss the matter of registration in detail with the Bar and we
would welcome the opportunity. However, we understand that the Department is preparing a
public consultation on this matter.

Conclusion

Legal aid has a defining role in upholding access to justice. It affords many individuals
access to justice, enabling them to defend themselves and to enforce their legal rights.

The administration of the system and its independent decision making processes are vitally
important and require robust protection from any form of interference.

As the representative body, the Bar Council would welcome the opportunity to meet with the
Committee to further elaborate on this response and the issues contained therein.

Contact for more information:

Victoria Taylor

Research & Policy

The Bar Library

Tel: 028 90562596

Ext: 2596

Email: victoria@barcouncil-ni.org.uk
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Safeguards to Protect the Individual Decisions on the Granting of
Civil Legal Aid

Consultation Response

The Bar Council is the representative body of the Bar of Northern Ireland. Members of the
Bar specialise in the provision of expert independent legal advice and courtroom advocacy.
Access to training, experience, continual professional development, research technology and
modern facilities within the Bar Library enhance the expertise of individual barristers and
ensure the highest quality of service to clients and the court. The Bar Council is continually
expanding the range of services offered to the community through negotiation, tribunal
advocacy and alternative dispute resolution.

Together with the various specialist Bar Associations, the Bar Council welcomes the
opportunity to respond to this consultation which details proposals to alter the status and
role of the Northern Ireland Legal Services Commission.

General Points

Legal aid has a defining role in upholding access to justice. It provides many individuals with
access to justice, enabling them to defend themselves and to enforce their legal rights. The
provision of legal aid is an integral part of an accessible, trusted and effective justice system.
Undoubtedly, the present system is facing real challenges, both in terms of expenditure and
demand.

The Bar Council agrees that the present system of administering legal aid could benefit
from reform to modernise and improve efficiency. The motivation of such reform must be
to consider how the system can best be structured so it delivers effective legal services to
those who most need them, in a way that is cost-effective and sustainable.

We note from the consultation that the Department undertook a Feasibility Study which
involved a detailed analysis of the consequences of a change in status including cost and
would welcome the opportunity to review its findings in detail.

The Bar Council recognises the contribution of Executive Agencies in the delivery of executive
functions by a well-defined business unit within a framework of accountability to Ministers.
However, the Bar Council strongly believes that where there is responsibility for determining
the citizen’s eligibility for legal aid, it is imperative that such decisions are fair, transparent
and entirely independent of government.

If such a change in the current status of the Legal Services Commission is deemed
necessary, the Department must ensure that the safeguards currently proposed do not
merely have the appearance of but in practice robustly reflect independent decision making.

Do you agree that the proposals in this paper provide adequate safeguards over the award of
civil legal aid by an agency of the Department of Justice?

Statutory Office Holder

The Bar Council agrees that a reasonable safeguard is ensuring individual decisions are
taken by a statutory office holder. However, we would raise issues about the designated

role in relation to scrutiny and accountability. Currently, the Chief Executive is accountable

to the Commission, which is made up of independent public appointees. As an Executive
Agency, the Chief Executive is appointed and reports directly to the Minister and Permanent
Secretary. Independence on paper is much easier than independence in practice and under
this structure; it is difficult to determine whether true independence from the influence of the
Minister and the Department is achievable.

In order to comment further, we require the further detail on how the Statutory Office Holder
will undertake determinations for the award of civil legal aid and the measures to guarantee
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and protect the independence of the Statutory Office Holder, in particular setting out the
specific responsibilities of Ministers.

2. Ministers to provide general guidance and direction on legal aid policy

The Bar Council recognises the role and responsibility of the Minister in setting the policy and
legislative context within which the Statutory Office Holder must operate.

3. A requirement for any guidance and direction given by the Minister to be published

The Bar Council agrees that all guidance and direction issued by the Minister must be
published. We would welcome the opportunity to discuss how the Department intends to
engage with the representative bodies of the legal profession who can be of assistance. The
Northern Ireland Legal Services Commission has previously engaged and consulted with the
profession prior to the implementation of any new or amended policy, guidance or procedure.
The Bar Council would strongly encourage that the input of practitioners is sought and
recognised as important in delivering the effective administration of legal aid.

4. Ministers will be specifically prevented from issuing guidance on or direction about the
discharge of the Statutory Office Holder’s functions in relation to individual cases

This proposal represents a starting point in terms of what would be expected to protect
decisions in individual cases. However, the Bar Council is not convinced that this is sufficient
to manage the inherent risks and conflicts of interest. It is entirely reasonable that the
Statutory Office Holder will be placed in a position where he or she must determine whether
an applicant can avail of legal aid to challenge legislation or policy introduced by the Minister
on the provision or adequacy of legal aid.

5. A robust and independent appeals mechanism will be established to consider appeals
against individual decisions

The Bar Council strongly supports the introduction of a robust and independent appeals
mechanism. However, whilst recognising the value in the contribution of lay persons, we
strongly recommend that these panels consist of legally qualified individuals. It is vitally
important that the membership of such panels consist of currently practicing practitioners
who are aware of the developments and trends within their area of law.

Feedback from members has indicated that in the past two years, the current panels were
reduced from seven in size to five and the pool of expertise and knowledge has been reduced
by these actions. For example there is only one member with family expertise in one panel,
whilst the quorum is three so there is a serious risk that the dilution of expertise will result in
erroneous results.

The current system in which a generic decision of refusal is given would be much improved if
applicants were given some form of proper, reasoned explanation for refusal. A proper written
refusal would most likely reduce the number of appeals as many applicants may accept same
if given a coherent reason for refusal. It may also speed up those appeals which eventually
take place as appellants would have focused in advance on the relevant reasons of refusal
and are prepared to address those at the appeal.

The Bar Council does not agree that appeal hearings should automatically be on the papers
as this provides no opportunity to interrogate the reasons for refusal or elaborate on the
grounds for appeal. It is in the public interest that an appellant should be able to request an
oral hearing if the appellant considers same necessary.

It is not stated within the consultation paper whether under these proposals the Department
would intend to provide any special appeal mechanisms when the application relates to the
challenge of an government decision or more specifically, a challenge of a Department of
Justice decision.
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Conclusion

There are a number of issues within the consultation which would benefit from further
discussion in terms of their practical outworking and we would welcome the opportunity to
meet with the Department in due course.

We are aware that this change in status has recently taken place in England and Wales with
the Legal Aid Agency becoming an executive agency of the Ministry of Justice from 1 April
2013, following the enactment of the Legal Aid, Sentencing and Punishment of Offenders
(LASPO) Act 2012. It may be useful to monitor whether these proposals work in operation
before proceeding with the change in this jurisdiction.

The Bar Council recognises the potential benefits for the Department in the reduction in
corporate costs and improvement in efficiency which may be derived from changing the
status of the Legal Services Commission. However, the provision of adequate safeguards
which not only preserve independence but publicly demonstrate independence is fraught with
difficulties. The Bar Council is not convinced that sufficient safeguards exist so as to give the
public and the profession confidence that the decision making and administration of legal aid
is suitably independent.
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Castlereagh Borough Council

Castlereagh Borough Council

Stye Braes o Ulidia Burgh Cooncil

Civic & Administrative Offices
Bradford Court, Upper Galwally
Castlereagh BT8 6RB Northern Ireland
Joan McCoy mea TEL: (028) 9049 4500 FAX: (028) 9049 4515
Acting Chief Executive Email: council@castlereagh.gov.uk

Ms Christine Darrah
The Committee Clerk
Room 242
Parliament Buildings
Ballymiscaw
Stormont

Belfast

BT4 3XX

9 April 2014

Our Ref: 01/CEP090414/02

Dear Ms Darrah

Legal Aid and Coroners’ Court Bill

| refer to your letter of 4 April 2014 regarding the above.

Having consulted with the Council’s Registrar, the Council would be of the view that
the proposed amendment to the above bill would be welcome as it would put in place
a more structured process for dealing with medical errors which result in death. Our
Registrar is of the view that it adds to the bereaved relative’s pain when an
acknowledgement of medical mistakes is not forthcoming and that greater

transparency in the process is a positive step.

If you require any additional information then please do not hesitate to contact me.

Yours sincerely

Joan McCo

Acting Chief Executive

Cc:  Registrar; Administration Manager; Acting Director of Administration and
Community Services
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Children’s Law Centre

Dear Ms Darragh,

Further to your letter of 4th April 2014 | am writing to advise you that the Children’s Law
Centre gave detailed consideration to your request for written submissions to the Committee
for Justice regarding the Legal Aid and Coroner’s Bill.

We reviewed the Draft Legislation and Explanatory Memorandum as well as the summary of
responses provided by the DOJ in respect of a previous consultation around the inclusion of
safeguards to protect decision making by the Director of the Executive Agency on individual
grants of legal aid. Having considered this information, CLC is satisfied that the legislation
reflects the independent role of the Executive Agency from the Department in considering
individual legal aid applications and also note that an Appeals procedure has been developed
within the legislation, introducing a panel of 3, including one legally qualified member. This
appeal procedure appears to be reflective of the recommendations of the Access to Justice
Review team.

We have not identified any other aspects of this Bill that require particular scrutiny or
commentary by CLC and therefore CLC wishes to decline your invitation to make written
submissions to the Committee for Justice in this instance.

We thank you for the opportunity to respond to this draft legislation.
Yours sincerely,

Kathryn

Kathryn Stevenson
Head of Legal Services

Children’s Law Centre
3rd Floor

Philip House

123-137 York Street
BELFAST

BT15 1AB

Tel: 044 28 90 245 704
Fax: 044 28 90 245 679
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Information Commissioner’s Office

Upholding information rights
‘ 3rd Floor, 14 Cromac Place, Belfast, BT7 218
Tel. 0303 123 1114

Information Commissioner's Office www.ico.org.uk

Ms Christine Darrah

Clerk to the Committee for Justice
Room 242

Parliament Buildings

Ballymiscaw

Stormont

Belfast

BT4 3XX

24 April 2014

Dear Ms Darrah

The Legal Aid and Coroners’ Courts Bill introduced into the Northern
Ireland Assembly on 31 March 2014 (‘the Bill’)

The Information Commissioner regulates, inter alia, the Data Protection Act 1998
(the DPA) and the Freedom of Information Act 2000. On his behalf, I am
pleased to provide a written submission to the Justice Committee in relation to
the above Bill and also a response to the proposal highlighted from the Attorney
General in Northern Ireland. The comments below are limited to aspects of the
Bill which relate to information rights in general and to our regulatory
responsibilities in particular.

The Bill

The Bill provides for the dissolution of the NI Legal Services Commission and for
its functions to be transferred to the Department of Justice and to a Director of
Legal Aid Casework designated by the Department. The transparency afforded by
the statutory requirement for the Department of Justice to publish directions and
guidance given to the Director of Legal Aid Casework in respect of his functions
as laid out in s3(3) is welcomed. The requirement under s4(1) for the Director to
produce an Annual Report to be laid before the Assembly is also welcomed.

The Schedules to the Bill cover matters relating to the transfer of assets,
liabilities and staff of the Commission to the Department (Schedule 1), various
amendments to the Legal Aid, Advice and Assistance (Northern Ireland) Order
1981 (NI 8) (Schedule 2) and a number of repeals (Schedule 3).

Information Commissioner’s Office (Head Office)
Wycliffe House, Water Lane, Wilmslow, Cheshire SK9 5AF
Tel, 0303 123 1113 Fax. 01625 524510
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ico.

Information Commissioner’s Office

Schedule 1 - Transfer of Assets, Liabilities and Staff of Commission

I have no comment to make on the proposals contained in Schedule 1 other than
to welcome the requirement under Section 4 for the Department to lay before the
Assembly, and thereafter publish, a report on how the Commission carried out its
functions in the final period.

There are practical matters related to the transfer of records from the
Commission to the Department which need to be considered in advance of the
dissolution date. The ICO will contact both the Commission and the Department
regarding this and will provide advice as necessary.

Schedule 2 -Legal Aid, Advice and Assistance (Northern Ireland) Order 1981 (NI
8)

The statutory bar on the disclosure of information contained within draft Article
38A of the Order is noted. The bar will not apply where the consent of the
person who provided the information has been obtained or unless permitted by
rules made under Article 36. Information which is contained in an anonymised
form and information relating to grants, loans and payments made to any person
or body is also exempted from this bar.

It is recommended that unless otherwise contained in legislation, the Bill is
amended to require that the rules made under Article 36 be published.

Amendment proposed by the Attorney General

It is noted that the Attorney General for Northern Ireland has proposed that the
Bill should be amended to extend his powers under the Coroner’s Act (Northern
Ireland) 1959 to allow him to obtain papers relevant to exercising his existing
power to direct an inquest where he considers it advisable to do so. The Attorney
General has indicated that his principle focus would be in relation to deaths which
occur in hospital or where medical error may have occurred.
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ico.

Information Commissioner’s Office

Although a substantial amount of the information sought by the Attorney General
will relate to deceased persons and be of no relevance under the DPA, other
information may be personal data relating to family and friends of the deceased
as well as to medical staff. Given the public interest involved and the difficulties
which the Attorney General has found in obtaining the papers or other
information, it would appear appropriate to invest an explicit power on him and
provide a statutory basis for disclosure. However, consideration should be given
to limiting such power solely to cases involving deaths which have occurred in
hospital or where medical error is thought to have led to a death.

I trust you find this submission helpful and please do not hesitate to contact me
should you wish to discuss it in any more detail.

Yours sincerely

Dr Ken Macdonald
Assistant Commiissioner for Scotland & Northern Ireland
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KRW LLP

LEGAL AID AND CORONERS’ COURT BILL (33/11-15)

Submissions made by KRW LLP

1.

KRW LLP make the following submissions in response to the call for evidence made by the
Committee for Justice of the Northern Ireland Assembly in its scrutiny of the Legal Aid and
Coroners’ Court Bill 2014 (33/11-15).

Our submissions concern the provisions of the Bilf in relation to the dissolution of the
Northern Ireland Legal Services Commission (NILSC) and the creation instead of a Director of
Legal Aid Casework within the Department of Justice. Therefore, we limit the scope of our
submissions to Part 1 of the Bill.

Our submissions are in two parts. First, regarding the schema proposed in the Bill and issues
of independence and human rights compliance in relation to the creation of the new office
of the Director of Legal Aid Casework within the Department of Justice. Second, regarding
the schema proposed in the Bill and the specific matter of the conflict related legacy cases
particular to aspects of litigation in Northern Ireland as part of dealing with the past in
Northern Ireland in accordance with human rights compliance jurisprudence.

We note that Part 1 of the Bill mirrors in part those provisions in relation to the creation of
the office of the Director of Legal Aid Casework of the Legal Aid Agency for England and
Wales within the Ministry of Justice introduced through the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (LAPSO).

We request that the Committee of Justice take note of the many concerns expressed when
that legislation was being processed through the Houses of Parliament and reflect on these
concerns in its scrutiny of the proposed Legal Aid and Coroners’ Bill for Northern Ireland as
many of those concerns are similar to those we hold.

We request also that the Committee of Justice further reflect on the particular
circumstances of Northern ireland in relation to litigation issued, pending and proposed in
relation to the conflict related legacy cases both of the families of the deceased victims of
the conflict and those surviving as the injured of the conflict.

At this juncture we point out that the juridical mechanisms for dealing with the past in the
Northern Ireland — the legacy cases of conflict related deaths and injury — have been and
continue to be subject to judicial challenge to ensure human rights compliance and common
law probity. We specifically draw your attention to the ‘package of measures’ accepted by
the Council of Ministers of the European Union following the McKerr group ofjudgrﬁents of
the European Court of Human Rights (ECtHR): OPONI, PSNI HET, the coronial process and
inquiries. This is out with any future proposed mechanism which may be legislated for
including the Historical Investigations Unit as proposed to the Northern Ireland Executive
(NIE)/OFMDFM by the Panel of Parties (Haass) in its Proposed Agreement of 31" December
2013.

The legacy of conflict related violence is, as the Committee of Justice is acutely aware,
specific to Northern Ireland and a mirror Bill to legal aid provision arrangements in England
and Wales — which was not passed without criticism and opposition — should not pass
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without intense scrutiny including broader political considerations as to how to litigate the
past in the Northern Ireland and how this can be achieved with appropriate systems and
resources in a human rights compliant manner which offers truth and justice to both all the
bereaved families of the victims and survivors of the conflict who are forced to resort to
litigation in the absence of agreed political alternatives which are human rights compliant.

The Dissolution of the NILSC and the creation of the Director of Legal Aid Casework

9.

10.

11.

12

13.

The Bill proposes the dissolution of the NILSC and the creation of a Director of Legal Aid
Casework within the Department for Justice of Northern Ireland similar to the Director of
Legal Aid Casework (the Legal Aid Agency) within the Ministry of Justice of England and
Wales.

Provisions on the administration of legal aid and litigation funding engage serious issues of
access to justice. We recognise that access to justice is a fundamental human right
recognised in common law, the European Convention on Human Rights (ECHR), the EU
Charter of Fundamental Rights and in other international human rights instruments. An
understanding of the context of access to justice within a society is therefore essential to
any policy or legislative consideration of how access to justice can be secured for all and
efficiently financed and appropriately resourced.

We are not blind to the economic drivers at work in political decision making relating to the
legal aid budget in Northern Ireland but we are aware that resource arrangements must be
balanced by human rights considerations and jurisprudential obligations within that balance.
This is particularly so in litigation around the conflict related legacy cases. We note that, as
the Committee of Justice will be aware, much conflict related litigation has been bought
about because of state failings to expedite dealing with the past through the mechanisms
available or through its own mindful deliberation to create a conflict related litigation
surplus.

In Northern ireland in relation to the conflict related cases it is especially pertinent that
those affected by the conflict and seeking access to justice should have the financial
provisions available to do so if they do not have independent means to do so for themselves.
We would add the caveat that all those affected by the conflict no matter of what means
should receive the support of the state and that the relevant institutions of the state should
be effectively resourced so to discharge the investigatory procedural obligations arising
under Article 2 (right to life) and Article 3 (prohibition of torture, inhuman and degrading
treatment) of the ECHR. Without effective resourcing of the means to investigate the
conflict related legacy cases of the dead and injured then litigation when systems fail will be
an inevitable consequence thus further delaying truth and justice. This was most recently
addressed in the judgement of Stephens J in Jordan [2014] NIQB 11 at paragraph 125 (o) (v).

We would specifically identify the coronial process in Northern ireland and the litigation
resource surplus generated by state failings to engage with it or to resource it so that it can
discharge its functions in a human rights compliant manner including the demand for
openness, promptness and with victim participation. Our point is that an adequately
resourced office such as that of the Coroners Service for Northern Ireland able to prosecute
its duties promptly, efficiently and inclusively would avoid generating further legally aided
challenges for its failings. Similar arguments would apply to the Historical Directorate of
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14.

15.

16.

17.

18.

OPONI. The state’s insistence on defending all judicial review challenges in this area of the
legacy of conflict related deaths and injuries serves to generate further budgetary strain on
the allocation of legal aid (if policing the past in Northern Ireland is estimated to be £30
miltion by the Northern Ireland Criminal Justice Inspectorate then the question must be
asked of the Northern Ireland Executive — and the Secretary of State for Northern Ireland -
what is cost of defending all legacy related litigation across the spectrum?) The proposed Bill
does nothing to allay this problem and in fact may exacerbate it for reasons we lay out
below.

The NILSC is a non-departmental public body. It therefore has the importance of being
independent from the executive arm of the state. The Bill abolishes the NILSC and transfers
to the Department of Justice the day-to-day administration of legal aid allocation decisions
in Northern Ireland. In practice this function will be carried out by civil servants in an
executive agency of the Department of Justice. The Department of Justice, in effect the
Minister of Justice, is placed under a duty to secure that legal aid is made available in
accordance with the provisions in the Bill. Decisions on legal aid in individual cases will be
taken by a civil servant designated by the Minister of lustice as the Director of Legal Aid
Casework.

Under the Bill Article 3(a) and (b), the Minister of Justice has the power to issue guidance
and directions to the Director of Legal Aid Case Work about the carrying out of the Director's
functions, and the Director is under a duty to comply with the directions and to have regard
to the guidance. Although the Bill expressly prevents such guidance and directions from
being issued in relation to individual cases (Article 2(a) and (b))} there is nothing in the Bill to
prevent the Minister of Justice from issuing such guidance or directions in relation to
categories of cases, for example, judicial review, in which the Northern Ireland Executive and
Assembly would clearly have a direct interest thus giving rise, in our opinion, to a conflict.

During the passage of LAPSO, the Law Society of England and Wales commented on this lack
of independence in the following terms which we consider apposite to the proposed Bill for
Northern Ireland: "a gatekeeper who is answerable to the Secretary of State does not have
sufficient impartiality to enable their decisions as to the grant of legal aid to comply with
Article 6 ECHR" (letter from the President of the Law Society of England and Wales to the
Chair of the Joint Committee on Human Rights (JCHR) 10 November 2011 and cited in the
JCHR Legislative Scrutiny Report of the LAPSO Bill: see: JCHR) Article 6 of the ECHR is the
right to a fair trial and due process thereon.

It is not clear how the independence of the Director of Legal Aid Casework will be achieved
given the proposed schema and we request that the Committee of Justice request
clarification from the Department of Justice and at least achieve some minimal leve! of
assurance as to practical protocols, procedures and systems to maintain the necessary
degree of rigorous independence required for this key law office post in Northern lreland.

Regarding the potential for a conflict of interest in judicial review cases it will be important,
if the Bill proceeds in its present form, that the Northern ireland Executive maintains a policy
that in proceedings where the litigant is seeking to hold the state to account by judicial
review, provisions will be retained within the scope of civil legal aid to enable such litigation
and that the Director of Legal Aid Casework be required to determine whether an individual
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19.

20.

21.

22.

23.

qualifies for funding for a judicial review in accordance with the provisions in the Bill and
applying the relevant financial eligibility and merits criteria, and in line with any published
guidance and directions.

However, even if the Northern Ireland Executive were to adhere to such a policy in relation
to judicial review (and in terms of the conflict related legacy cases this would be further
complicated when respondent notice parties in litigation could include the Secretary of State
for Northern Ireland, the Ministry of Defence and others) the problem remains that the
Director of Legal Aid Casewark will be a civil servant bound by the Northern Ireland Civil
Service Code of Ethics which sets out the constitutional framework within which he/she
works. Civil servants owe their loyalty to the duly constituted Executive and are accountable
to the Minister responsible for their Department. The same consideration will apply to the
Department of Justice civil servants who will be provided to the Director of Legal Aid
casework: even if accountable to the Director when exercising functions delegated to them
by the Director, they are ultimately accountable to the Minister for Justice, and will,
moreover remain directly accountable to the Minister for Justice in respect of all their other
functions as civil servants.

Notwithstanding our concerns about the lack of institutional independence of the
Department of Justice civil servant who will be responsible for administering the legal aid
scheme in Northern Ireland, the Bill does not contain any right of appeal to an independent
body against a determination by the Director of Legal Aid Casework of whether a person
qualifies for legal aid. We are concerned that the absence of such a provision when a legal
aid decision which may lay against the state, for example in terms of a breach of an Article 2
conflict related legacy case when state collusion is in issue, has been ipso facto determined
as not eligible by the state, out with any equality of arms issue, may be incompatible with
Article 6 of the Convention: see MAK and RK v UK (45901/05 and 40146/06 (23 March 2010).

MAK and RK v UK makes clear that there must be sufficient guarantees against arbitrariness
in the legal regime governing determinations of entitlement to legal aid in order for that
regime to be compatible with Article 6. We are of the view that in the absence of requisite
independence in the proposed office of the Director of Legal Aid Casework and in the
absence of an independent appeal mechanism against an individual legal aid eligibility
decision the proposed system is compromised by arbitrariness ultimately vested in the
Executive arm of the Northern Ireland constitutional arrangement.

Under the Scheduled of Amendments to existing legisiation (Section 6 of the Bill), The Access
to Justice (Northern Ireland) Order 2003 (NI 10) Article 12A is amended to bring into the
proposed Bill matters relating to exceptional funding provisions. It will be recalled that the
state has a responsibility to ensure that legal aid is available to secure access to justice for
those with insufficient resources (we note our caveat on this resource issue above regarding
the conflict related legacy cases) in relation to legally complex disputes including matters of
human rights (Article 12A (3) (a) (i) (ii) (b)) specifically regarding legal representation at
inquests).

We are not convinced that under the proposed scheme exceptional funding decisions made
by the Director of Legal Aid Casework within the Department of Justice will be necessarily
prompt and fair given the compromised nature of the position (for example in themed or

304



Written Submissions

24,

25.

linked applications relating to the conflict related legacy cases) or subject to interference
because of policy guidance compliance strictures or directions as issued by the Department
as proposed under Article 3 (a) and (b) of the Bill. We address this concern further below in
relation to the particular circumstances of Northern ireland and the conflict related legacy
cases.

We note that in relation to exceptional funding Article 10(A) (2) (b) of the Legal Aid, Advice
and Assistance (Northern Ireland) Order 1981 remains in force: “10A. (1) The Lord
Chancellor may by direction require that legal aid is to be available in connection with
excluded proceedings in circumstances specified in the direction. (2) If the Commission
requests him to do so, the Lord Chancellor may authorise legal aid to be available in
connection with any proceedings (whether excluded proceedings or not) — (a) in
circumstances specified in the authorisation; or (b)in an individual case so specified.” This
decision now taken by the Minister of Justice under devolved powers would remain
challengeable by way of judicial review as it is an Executive decision.

Regarding the particular circumstances of Northern Ireland it will have become clear from
the thrust of these submissions on the Bill that we are concerned that the provisions of the
Bill are unsatisfactory when considered in relation to the conflict related legacy cases and
prospective litigation thereon in the absence of alternative human rights compliant
mechanisms of truth recovery, justice and accountability. We forward this as a reason to
oppose the Bill on the following points:

s Recent events in Northern Ireland including the failure to secure the political
consensus of the main political parties on the Proposed Agreement of the Panel of
Parties (Haass) on dealing with the legacy of the past in Northern Ireland, the recent
judgment in Jordan [2014] NIQB 11 (see: Jordan} and the revisiting of controversial
On the Run (OTR) policy in the wake of the Downey judgment (see: Downey )
judgment make us minded to venture that conflict related legacy litigation is a key
aspect in the present dealing with the past matrix for many bereaved famities and
victim survivors.

e Recent comments by the Attorney-General and a previous Secretary of State for
Northern Ireland regarding conflict related prosecutions compound our concerns
particularly since the comments of the Attorney-General and his refusal in a number
of section 14 new inquest applications into collusion/British army killing cases
appear to be a fettering of his own jurisdiction and ousting the authority of the
Public Prosecution Service.

e The most recent comments of the incumbent Secretary of State for Northern ireland
(16 04 14) raise further concerns regarding the state’s acceptance of its role in the
conflict, specifically in terms of collusion/shoot-to-kill and its apparent derogation of
its procedural investigatory obligations under Article 2 of the ECHR.

e This being the case we cannot advance support for a Bill which in effect brings legal
aid decision making, so crucial to those victims and survivors who want to litigate
about the past to obtain truth, justice and accountability, into the sphere of the
Executive without proper independent accountability or an acceptable independent
mechanism to appeal against its decisions.

e To establish the office of Director of Legal Aid Casework within the Department of
Justice, accountable as a civil servant and charged with compliance with directions
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and having regard to guidance from the Department of Justice will, in our opinion,
give rise to a conflict of interest.

This will be particularly so when the Department of Justice is joined as a respondent
in conflict related legacy litigation. We envisage that when Article 2 (right to life) of
the ECHR is engaged, as in many conflict related legacy cases, and the state is tasked
with discharging it procedural obligations to investigate following such a
breach/violation in compliance with both domestic and Strasbourg jurisprudence,
then legal aid funding decisions as a part of a matrix of public resource policy (and
there could be multiple such applications depending on the complexity of the case,
taking account of themed/systemic/linked applications including state collusion,
public interest disclosure and Pli challenges and so forth) will be a key point of
contest and to ensure probity and fairness the office making these key legal aid
funding decision must be independent from the Executive arm of the state.

We are minded to remind the Committee of Justice of the problems around
independence which surround the operation of the PSNI HET and which have
manifestly undermined its credibility as a conflict related legacy case review
mechanism.

e The devolution of policing and criminal justice to Northern Ireland following the
Hillsborough Agreement of 2010 (excluding matters of national security) is a
relatively recent constitutional development as part of the Belfast/GFA 1998. We are
of the opinion that this Bill has been proposed too early for the Assembly in light of
the continuing debate regarding dealing with the legacy of the conflict including
recent events noted above. Victims of the conflict, the bereaved and survivors, who
want to undertake publically funded litigation including against the state, must be
able to do so secure in the knowledge that their applications for legal aid are being
decided by a rigorously independent authority given the severity of the issues for
themselves and for society in post conflict Northern Ireland, distinguishable from
political, constitutional and economic factors applying to England and Wales. We
therefore oppose the introduction of Part 1 of the Legal Aid and Coroners’ Bill.

KRW LLP
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LEGAL AID AND CORONERS’ COURT BILL (33/11-15)

Supplementary Submissions made by KRW LLP

1.

We note from the Committee of Justice website the following request made to the
Committee on the foot of the Legal Aid and Coroners’ Bill (33/11-15) by the Attorney-
General:

“The Committee has also received a proposal from the Attorney General for Northern
Ireland for a potential amendment to the Bill. The Attorney General has the power under
section 14(1) of the Coroners Act (Northern Ireland) 1959 to direct an inquest where he
considers it ‘advisable’ to do so but has no powers to obtain papers or information that may
be relevant to the exercise of that power. He has experienced some difficulty in recent years
in securing access to documents that he has needed and the proposed amendment to the
1959 Act would confer a power on the Attorney General to obtain papers and provide a
clear statutory basis for disclosure. He has indicated that the principle focus of his concern is
deaths that occur in hospital or where there is otherwise a suggestion that medical error
may have occurred. The Committee would also welcome views on the inclusion of such a
provision in the Bill.”

Whilst the proposal of the Attorney-General has a principal focus we consider that it has
broader effect especially in relation to the conflict related legacy cases. We note that when
considering whether to order a fresh inquest under section 14 (1) of the Act those bereaved
victims in a conflict related application for a fresh inquest (compliant with Article 2 (right to
life) of the ECHR) are assisted if they can furnish the Attorney-General with the original
inquest papers which can inform his decision.

We therefore support the proposal of the Attorney-General on the proviso, as he suggests,
of a clear statutory basis for disclosure. Our request is that should an Article be drafted to
legislate the proposal of the Attorney-General or amend the existing legislation then there
should be provisions in place that disclosure of material directly relating to the deceased is
automatically made to the families of the bereaved being so considered for a new inquest by
the Attorney-General to comply with the next of kin participation requirement of the Article
2 procedural investigatory obligation arising following a breach. This would be in the form of
a presumption of disclosure following an Article 2 assessment of risk by the Attorney-
General.

KRW LLP
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oroners Service

for Northern Ireland

ROSALIND JOHNSTON 1£8
SOLICITOR TO THE CORONERS FOR NQRTHERN IRELAND.

Mr David Ford MLA 6% May 2014
Minister for Justice

Department of Justice

Block B

Castle Buildings

Stormont Estate

Belfast

BT4 358G

Dear Minister

Re: Stallker/Sampson Related Inquests

Thark you for your letter of 8t January. The Senior Coroner is grateful to you
for taking the time to consider his stated observations and requests. You
correctly detected a not inconsiderable amount of frustration on the part of
the Senior Coroner. He has been endeavouring to hold these Inquests for
many years. It should be viewed as an enormous source of embarrassment to
the State that these Inquests have not been held. He instructs me that he has
done his best to cajole and persuade those who, at one level, hold the key to
the holding of the Inquests ~ PSNI and Court Service - to provide the
necessary resources in terms of funding, personnel and practical
arrangements. Ultimately, the question of their (and his) resourcing lies with
you, at least in as far as Nabonal Security is not being asserted. In that regard,
resourcing clearly becomes a matter for central government and the Coroner
would wish to be assured that you have pursued this with the Secretary of
State and/or other individuals with particular responsibility in respect of the
assurance of Article 2 compliance. The Senior Coroner, himself, intends to
pursue this matier directly with central government as a means of assuring
that sufficient resourcing will be provided to allow him to fulfil his obligation
to hold Article 2 compliant Inquests in these matfers.

The Senior Coroner is of the view that the Inquests are being funded on a drip
feed basis and that there is no demonstrable commitment to ensure that these
Inquests are properly resourced and otherwise facilitated so that they can take

Tel: 028 9044 6800 Fax: 028 9044 6801
May's Chambers, 73 May Street, Belfagt, BT1 3JL
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place timeously. In the meantime, the families of the deceased and the
witnesses age, and many have already died without these Inquests having
been heard. The delay for the families of the deceased and for many of the
witnesses involved must be nothing short of intolerable. Neither is the public
interest, more broadly, served by the state of affairs which has been allowed
fo pertain.

The Senior Coroner has also asked me to make the following points arising
from your most recent correspondence:

(a} Your correspondence stated that the PSNI has carried out a review
of the resourcing structure for the Legacy Support Unit and has
identified additional resources. It remains the Senior Coroner's view,
however, that the additional resourcing indicated to date is inadequate
for the task in hand. The disclosure exercise, in respect of the currently
presented PSNI Stalker Sampson archive, even with the additional
resources in place, will apparently still not be complete for a number of
months and, at the current rate of progress, the final timescale, judging
from past experience, remains uncertain, In terms of trying to book
Courthouses, to ensure witness availability and to address all of the
attendant issues that fall to be considered by this office, this is a wholly
unsatisfactory position.

(b} The current arrangements that exist for the sharing of information
between Senior and Junior Counsel for the Senior Coroner is wholly
inadequate, The position that we have at present is that Junior Counsel
is working on a full time basis and this is essential work which shall
continue. At a point in time Senior Counsel will be required to commit
full-time to the preparation and presentation of the Inquests. This
point will only be reached when we are sufficiently far on with the
disclosure issues and can meaningfully identify a point in time when
the Inquests shall take place. In the meantime, Senior Counsel has
continued with his other work and advises the Senior Coroner and his
team strategically as well as conducting reading as time allows.
However, it should not be his role to duplicate the work of Junior
Counsel, particularly in relation to the reading of disclosure. He needs,
however, to be briefed by Junior Counsel as to the unredacted content
of the disclosure and to advise both as to the content of material and
strategically. It is this point of communication that is impossible on a
practical basis as the permitted level of contact between them, given
the restrictions imposed by classification of this material as Top Secret,
does not take account at all of the method by which Junior and Seniox
Counsel must work in order to do their work in an efficient and cost
effective manner, In the context of the efficient use of budgetary
resources, the present attitude of the PSNI to the classification of the
Stalker/Sampson material is only serving to drive up costs, not reduce
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them. This problem has been longstanding, and has been raised with
PSNI, who advise they can declassify no faster than the disclosure
exercise allows. The Senior Coroner will bring this issue up again with
the Head of the LIU, as you suggest, but you do need to be aware of
the problem.

{c) The Senior Coroner remains deeply frustrated by the absence of an
appointed Investigator. It is essential that this role is filled as early as
possible. In the context of Article 2 compliant Inquests, there is no
scope for any argument over budgetary constraints. The Senior
Coroner has been actively seeking the appointment of an Investigator
for going on three years and, while he appreciates the need for any
appointment to follow a transparent and fair process, the reality is that
he needs to ensure that all the evidence has been reviewed in light of
modern day policing standards and this cannot happen until the
Investigator is appeointed. This Office has indicated the need for such
an appaintment for several years now and resources should have been
in place to allow me to move directly to this appointment at the point it
was required. Instead, the process currently embarked upon is highly
bureaucratic and overly attenuated, with the practical effect being that
we are still some considerable away from a substantive appointment —
with a lack of clarity still hanging over the appropriate method to be
deployed for the appointment process itself. This situation is clearly
untenable, and meanwhile, valuable time is being wasted and evidence
likely deteriorating further.

(d) You have raised budgetary issues and value for money issues and it
is appreciated that money is not plentiful currently. It has to be
stressed, however, that the obligation of the Senior Coroner’s office is
to satisfy an unconditional obligation imposed on the United Kingdom
to carry out an Article 2 Investigation into the circumstances of these
deaths. It is not a task that can be avoided because there is no or
insufficient money. Nor can judicial directions in terms of ensuring
compliance with this obligation be deemed subject to a business case to
the point of becoming lost in a mess of bureaucratic wrangling. Money
has to be prioritised to the completion of these Inquests. Otherwise,
the further sanction of the European Court of Human Rights awaits.
The Senior Coroner is determined to ensure that if an enquiry into the
conduct of those responsible for the discharge of the State’s obligation
ocrurs, there can be no doubt that he has set out continuously his
dissatisfaction over the resourcing and other issues which have
prevented such Inquests occurring before now.

The Senior Coroner has asked that you take these observations and expressed
deep concerns into account in ensuring that your Department provides the
necessary resources to the PSNI and to Court Service and to the Legal Services
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Commission to enable these important Inquests to take place timecusly, and
also that you press central government to address relevant issues which come

within their purview in these and other regards.

He awaits your further assurances such as to indicate that real progress is

being facilitated.

Yours faithfully

Coithey, P lfarars

Cathy McGrann
Solicitor

CcC

Interested Persons

Mr Justice Weir

Ms Laurene McAlpine, OLC]
Ms Jacqui Durkin, NICTS
Mr Peter Luney, NICTS
Brian Grzymek, DOJ

Dr Jane Holmes, Coroners Service
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Law Centre (NI)

Les/Email/2014/email to committee for justice — 25 Apr 2014
Email to committee.justice@niassembly.gov.uk

For the attention of Christine Darrah
Dear Christine

Thank you for your letter dated 4 April 2014 seeking comments on the Legal Aid and
Coroners’ Courts Bill. | have set out the Law Centre’s comments below:-

Legal Aid Part 1

The provision to designate a director of legal aid casework is identical to provisions contained
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 introduced in England
and Wales. The Westminster joint committee on human rights reported that it was not
satisfied that the legislation in Britain provided sufficient institutional guarantees that the
independence of the proposed director of legal aid casework would not be compromised. In
particular, the committee was concerned about preventing any conflict of interest arising when
making decisions about the availability of legal aid to challenge decisions of the government.
These concerns were subsequently rejected by the government.

We share two concerns about the independence of the director of legal aid casework. The
first is around challenges to government and the second is around cases which may have
significant financial consequences to the legal aid fund (for example, a lead public interest
case where many other cases may follow). The provisions as drafted provide that the Director
is legally obliged to comply with directions given by the Department, while the Department
must not provide a direction or guidance in relation to an individual case. This does not
appear to preclude any direction on a class of cases. At the same time, the Department must
ensure that the Director acts independently when applying a direction or guidance in relation
to an individual case.

On our reading of the legislation there appears to be no impediment to the Department
instructing the Director of Legal Aid Casework in a way which restricts decision-making across
a class of cases which will impact indirectly on a particular case without addressing the
specific case itself.

We would therefore suggest the following amendments.

To clause 3 line 27 by adding after functions the words

‘save where this compromises the director’s independence’

to clause 3 line 32 after the word case add the words

‘or to a class of cases where it unreasonably impinges on the Director’s ability to act
independently in an individual case’.

These amendments should provide further safeguards to the independence of the Director of
casework.

We welcome the Department’s commitment to publish any directions or guidance.
Nonetheless, we would suggest that the committee obtain an unambiguous assurance as to
where the directions and guidance will be published so that it is clear that such directions
and guidance are made widely available and accessible to interested parties.

The annual reports of the Legal Services Commission have regularly been published more
than 12 months after the end of the relevant financial year covered by the report. As a result,
we would suggest an amendment to clause 5 line one after the word practicable add

“and in any event within nine months’.
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This will copper fasten the commitment to provide a timely report.

Coroners’ Courts

We welcome the clause to make the Lord Chief Justice the President of the coroners’ court.

We would also support the proposal of the Attorney General to provide an additional power
to access documents. Deaths in hospital or after treatment are cases that regularly proceed
to inquests. The recent experience of public enquiries has been that it is not always easy

to access all relevant material in a timely and straightforward manner. In the interests

of openness, administrative and financial efficiency we would support a clause enabling

the Attorney General as an independent law officer to obtain all papers. We would not
circumscribe this power to cover only deaths that occur in hospital in recognition of the fact
that the principles enunciated above apply in other deaths that may fall within the ambit of
the Attorney General’s powers to direct an inquest.

| hope this submission is of some assistance to the committee in their deliberations.
Yours sincerely

Les Allamby

Director
Law Centre(NI)
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1.1

2.1

The Law Society of Northern Ireland

OF NORTHERN IRELAND ROHA

Committee for Justice: Call for Comments on the Draft Legal Aid and
Coroners’ Courts Bill

Response of the Law Society of Northern Ireland

96 Victoria Street Belfast BT1 3GN Tel: 02890 23 1614 Fax: 02890 232606 Email: info@
lawsoc-ni.org Website:www.lawsoc-ni.org

Introduction

The Law Society of Northern Ireland (the Society) is a professional body established by Royal
Charter and invested with statutory functions primarily under the Solicitors (NI) Order 1976 as
amended. The functions of the Society are to regulate responsibly and in the public interest
the solicitor’s profession in Northern Ireland and to represent solicitors’ interests.

The Society represents over 2,600 solicitors working in some 530 firms, based in over 74
geographical locations throughout Northern Ireland and practitioners working in the public
sector and in business. Members of the Society thus represent private clients in legal
matters, government and third sector organisations. This makes the Society well placed to
comment on policy and law reform proposals across a range of topics.

Since its establishment, the Law Society has played a positive and proactive role in helping
to shape the legal system in Northern Ireland. In a devolved context, in which local politicians
have responsibility for the development of justice policy and law reform, this role is as
important as ever.

The solicitor’s profession, which operates as the interface between the justice system and the
general public, is uniquely placed to comment on the particular circumstances of the Northern
Irish justice system and is well placed to assess the practical out workings of policy proposals.

April 2014

Introductory Remarks

The Society welcomes the invitation from the Committee for Justice to make comments on
the draft provisions of the Legal Aid and Coroners’ Courts Bill. This is an important piece
of legislation and the Society aims to make a constructive contribution to the Committee’s
deliberation on the issues raised by the draft Bill and subsequent Regulations bringing its
provision into force. The Society has a number of concerns and observations about the
proposed new legal aid arrangements as described in the draft Bill and Schedules set out
and we address each of these below.

Independence of the Director of Legal Aid Casework

The Society made representation in its response to the initial consultation on the conversion
of the NILSC into an Executive Agency that the statutory safeguards concerning the
independence of decision-making by the new Director of Legal Aid Casework did not go

far enough.
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3.1

4.1

5.1

6.1

7.1

8.1

In respect of clause 2, the Department has not taken on board the concerns of the Joint
Committee on Human Rights in England and Wales about the designation of a Departmental
official as Director of Legal Aid Casework. It was felt that the adherence of such an official
to the Civil Service Code pledging loyalty to the Minister of State effectively trumped

the practical arrangements for independence. In that regard, it is disappointing that the
Department did not consider giving this role to an externally recruited figure, preferably
someone with experience in civil justice matters.

Clause 3 (1) of the draft Bill places the Director under a statutory duty to comply with
directions and have regard to guidance given by the Department, subject to clause 3 (2)
which provides that there must not be directions about decisions in individual cases. The
clause is silent however in relation to attempts to influence decision making in classes of
cases. This is important as it is vital in terms of securing independence that the Bill prevents
the potential for political interference in the patterns and norms of decision-making in respect
of legal aid.

It is also questionable whether the requirement for the Director to comply with guidance
requires to be set out explicitly on the face of the Bill. Drafting the Bill where this appears
as the first clause arguably places the primary duty of the Director as obedience to
Departmental direction, rather than to the impartial application of consistent principles in
relation to legal aid decision making. The Society considers that this arrangement removes
the judicious distance provided by separation of the legislative power to determine broad
principles of decision making from the operational responsibility for providing legal aid in a
just manner which preserves access to justice for all.

The importance of independence is of more than theoretical significance. The European
Court of Human Rights in the Del Sol V France® case heard a case in which it was alleged
that a refusal to grant legal aid constituted an infringement of the applicant’s rights to a

fair hearing under Article 6 (1) ECHR. Although it dismissed the application in the particular
circumstances of that case, the Court said the following about the administration of legal aid:

“..the Court considers it important to have due regard to the quality of a legal aid scheme
within a State. The scheme set up by the French legislature offers individuals substantial
guarantees to protect them from arbitrariness.”

The above judgment demonstrates that the qualities of a legal aid scheme, including

the degree of independence and provision for effective appeals against decisions taken
are relevant to the compliance of that scheme with Article 6 ECHR. Given the potential
deficiencies in terms of the preservation of independent decision-making identified above,
the Society is of the view that the Department and the Committee may wish to look at
amendments to this clause to ensure compliance with the ECHR.

Statutory Exceptional Grant Scheme

In the case of the Statutory Exceptional Grant funding provision, which is covered in the
Schedule to the Bill under the proposed new Article 12A of the Access to Justice (NI) Order
2003 (the 2003 Order), the importance of independence in decision-making is paramount.
The Society stated in its response to the initial consultation by the Department on these
issues that caution should be taken in ensuring the effective operational independence

of decision making in Inquest/legacy cases and civil actions in terrorist cases. This is
particularly the case in a post-conflict society in which the application of clear, consistent and
impartial legal principles to some controversial cases is necessary to ensure widespread
confidence in the administration of justice.

[2002] App Nr 46800/99
Ibid at paras 25 & 26
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Legal Aid Appeals Panels

The Society welcomes the fact that the Department has moved away from the original
proposal for a single member appeals process proposed in the initial NILSC consultation, in
line with the Society’s concerns at the time. We considered that a single member panel was
more vulnerable to accusations of bias and arbitrariness than a multi-member panel and this
safeguard is welcome.

Paragraph 6 (22) of Schedule 2 amends the 2003 Order to provide powers for the
Department to make Regulations for the composition of a multi-member appeals panel with a
Presiding Member. It does not state that such panels will be composed of externally recruited
lawyers, considered by the Commission as a vital safeguard in terms of independence. Such
indications as the Department has given are that the Presiding Member or Chair will be
legally qualified but that the other members may be lay in a mixed panel.

Given the need for knowledge of the legal issues involved in legal aid appeals and the failure
to require that the Director has a background in civil justice affairs, the new arrangements
may be lacking in the expertise and distance necessary to create a balanced, arms-length
relationship between the Department and the new agency. The Society is of the view that
paragraph 6 (22) of Schedule 2 should specify that appeals panels will be made up of a
majority of legal members, with provision for the third member of that panel to be drawn from
other relevant backgrounds.

Paragraph 6 (22) of Schedule 2 also contains a provision stating that oral appeals will be
available only in circumstances to be prescribed in the Regulations to follow under the
proposed new Article 20A (2) (f) of the 2003 Order. The Society stated in its response to
the initial NILSC Consultation that provision should be made for oral appeals when it is
considered that the complexity of the circumstances render this appropriate.

A clause that was redrafted in this way would provide greater flexibility than a prescriptive

list of hurdles, which is a more narrowly exceptional approach. The Society believes that the
proposed new Article 20A (2) (f) should be redrafted to remove the phrase “except in such
cases as may be prescribed” in favour of a phrase along the lines “except in cases where the
complex issues of law or fact requires an oral appeal”.

The Proposed ‘Value for Money’ Clause

At paragraph 6 (11) of Schedule 2 of the draft Bill under the heading “Funding of civil legal
services by the Department”, the Department propose a revised Article 11 of the 2003 Order
to provide the Department with an explicit aim to “obtain the best possible value for money”
in funding civil legal services. The Society believes that this provision should be clarified in
statute.

This phrase is not defined or qualified in any way, nor is its relationship to other clauses in
the 2003 Order set out in the subsequent sections, leaving its meaning vague and open to
interpretation.

The Society appreciates the importance of focusing resources on cases of merit, but we
would caution that this clause has the potential to tip the balance of decision-making
priorities over the long term towards cost-cutting rather than ensuring access to justice as the
core principle. There are various accountability mechanisms built into the framework of legal
aid governance which have the effect of rationing resources to cases of genuine need, such
as the means and merits tests.

These tests ensure that resources are targeted to those most deserving in circumstance and
in need financially. The operation of these tests strikes a balance between preserving access
to justice for meritorious cases and applicants in socio-economic need under Article 6 ECHR
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with the reality of scarce resources. The Society submits that the Brownlee® judgment makes
clear that for an applicant’s access to justice to be effective, quality legal representation must
be available at levels of remuneration adequate to guarantee those rights in practice.

A broad ‘value for money’ clause cannot avoid these public law requirements.

Proposed Alternative Clause

If the Department is committed to proceed with this clause, the Society would suggest to the
Committee that the clause is clarified to include matters to be taken into account.

Such an amendment would place the new clause on a consistent footing with long-held
principles of civil legal aid provision, which is to ensure access to justice for those in genuine
need whilst requiring that those who are in a financial position to pay their own legal costs do
so.

Proposed Amendment from the Attorney General to the Legal Aid and Coroners Courts Bill

As a first point, the Society considers that in order to allow for full consideration of the
proposed amendment we would need to see a draft clause. Effective scrutiny of any clause
would examine how it interacts with other clauses in this legislation and any other relevant
legislation or Regulations.

The Society does however agree in principle that in order for the Attorney General (AG) to take
reasonable decisions under the Wednesbury standard in respect of directing an Inquest under
Section 14 of the Coroners’ Act 1959, he must have adequate powers in order to provide him
with sufficient information to take such decisions.

Given that the proposed amendment to the draft Bill by the AG is apparently designed to
provide the AG with a power to compel the surrender of documents and computer records
with respect to NHS Trusts regarding deaths in care, it is within the above criteria. In
particular, without this additional power, the AG has stated that the Trusts maintain an
understandable reluctance to disclose such documents on grounds of confidentiality.

Given that the legislation proposes to install the Lord Chief Justice as President of the
Coroners’ Courts and to create a Presiding Coroner, any such amending clause should
clarify the procedures between the AG and the Courts. Consequently, there is a need to
look at any new powers in detail to ensure that they are procedurally appropriate and clear.
Doing so would ensure that any clause operates as a safety valve to provide for exceptional
circumstances or circumstances in which it would be in the public interest for the AG to
exercise his powers under the 1959 Act.

On the basis of the information provided and the broad scope of the power being sought,

the Society would argue that any proposed new arrangements should provide for the AG to
make application to the High Court to exercise such discretion to call for evidence. There is a
similar provision provided for the AG of England and Wales in directing Inquests under Section
13 of the Coroners’ Courts act 1988 in England and Wales. This brings the jurisdiction of the
AG within the supervision of the court and guarantees a collaborative, ‘joined up’ approach to
policy on Inquests.

Conclusion

he Society appreciates the opportunity to submit a response in respect of the Committee’s
evidence-gathering stage on the Draft Legal Aid and Coroners’ Court Bill.

We trust our contribution is constructive and we are happy to meet with the Committee to
discuss any of the issues raised in our response.

[2014] UKSC 4.
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Lord Chief Justice’s Office

LorD CHIEF JUSTICE™S QFFICE,
Rovyal COURTS OF JUSTICE, BELEFAST, BT( 3IF

TrLEPHONE (0281 9072 4614 « Fan: ((028) 9023 (838

E-aaln Lavrene, MeAlpine € courtsni.gos.uk

Laurene McAlpine
Principal Private Secretary

' i 9 April 2014
Noes cbing. pr

LEGAL AID AND CORONERS’ COURTS BILL

Thank you for your letter of 7 April addressed to the Lord Chief Justice.

The Chief Justice welcomes the provision which the Bill will make to appoint
him President of the Coroners’ Courts in Northern Ireland. This is consistent with
his judicial leadership role for other judicial tiers.

The Chief Justice notes the proposal that the Bill be amended to allow the
Attorney General to call for papers when considering the exercise of his power to
direct an inquest under Section 14 of the Coroners’ Act (Northern Ireland) 1959. The
Chief Justice has indicated that it would be helpful if, as in England & Wales, the
Attorney General made an application to direct an inquest through the High Court.
This additional step in the process would be of assistance to the Coroners in
allowing for greater understanding of why an inquest was directed.

I hope these comments are helpful. The Chief Justice has asked me to thank
the Committee for consulting him.

Yours sincerely

Laurene McAlpine

Ms Christine Darrah

Clerk to the Committee for Justice
Rm 242 Parliament Buildings
Ballymiscaw

Stormont

BELFAST BT4 3XX
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Northern Health and Social Care Trust

) Northern Health
HSC and Social Care Trust
30 April 2014

Ms Christine Darrah

Clerk to the Committee for Justice
Room 242

Parliament Buildings
Ballymiscaw

Stormont

Belfast BT4 3XX

Dear Ms Darrah

Legal Aid and Coroner’s Courts Bill

With reference to your letter dated 4 April addressed to Ms Mary Hinds, the Trust's former
Senior Director, please see below comments on the content of the Bill.

The Trust agrees that it would be important for the Attorney General to have access to
relevant information to allow him to make an informed decision as to whether to direct that an
Inquest be held, in cases where the Coroner has previously decided not to.

To this end, it is important that the potential amendment to the Bill should also clearly set out
what such information the Attorney General is entitled to receive.

However, the Trust considers it to be essential that this proposed power should only be
exercised by the Attorney General when a decision has been made by the Coroner, on
conclusion of his investigations, that an Inquest is not to be held. To do otherwise would
cause the Trust serious concerns regarding duplication of process and the resultant adverse
impact on resources.

| trust that these comments will be of interest.
Yours sincerely

Paul Cummings

Senior Director

IXVESTIR P PEQELE
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Northern Ireland Human Rights Commission

Legal Aid and Coroner’s Courts Bill

Introduction

1. The Northern Ireland Human Rights Commission (the Commission), pursuant to section 69(4)
of the Northern Ireland Act 1998, advises the Assembly whether a Bill is compatible with
human rights. In accordance with this function the following statutory advice is submitted to
the Committee for Justice on the Legal Aid and Coroner’s Courts Bill.

2. The Commission bases its advice on the full range of internationally accepted human rights
standards, including the European Convention on Human Rights as incorporated by the
Human Rights Act 1998 and the treaty obligations of the Council of Europe (CoE) and United
Nations (UN) systems. In the context of this advice, the Commission relies in particular on:

® The International Covenant on Civil and Political Rights, 1966 (ICCPR);* and
® The CoE European Convention on Human Rights, 1950 (ECHR).?

3. The Northern Ireland Executive (NI Executive) is subject to the obligations contained within
these international treaties by virtue of the United Kingdom Government’s ratification. In
addition, the Northern Ireland Act 1998, section 26 (1) provides that ‘if the Secretary of State
considers that any action proposed to be taken by a Minister or Northern Ireland department
would be incompatible with any international obligations... he may by order direct that the
proposed action shall not be taken.’

Declaration Compatibility

4. The Commission notes that paragraph 19 of the Explanatory and Financial Memorandum
states that “All proposals have been screened and are considered to be Convention
compliant”. The Commission advises the Committee to ask the Department to share its legal
analysis upon which this statement is based.

Part 1 dissolution of Northern Ireland Legal Services Commission

5. The right to a fair trial is protected by the ICCPR, Article 14 and the ECHR, Article 6. Article 6
of the ECHR states:

“1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial in the interests
of morals, public order or national security in a democratic society, where the interests

of juveniles or the protection of the private life of the parties so require, or to the extent
strictly necessary in the opinion of the court in special circumstances where publicity would
prejudice the interests of justice.”

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

1 Ratified in 1976
2 Ratified in 1951
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(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if
he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses
against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.”

While Article 6(3)(c) provides that in criminal proceedings a person with insufficient means is
to be given free legal assistance when the interests of justice so require, there is no express
provision for legal aid in civil proceedings. However the European Court of Human Rights
(ECtHR) has recognised that the rights protected by the ECHR must be practical and effective
and that in disputes relating to a “civil right” the provision of legal assistance will be required,
when it:

“... proves indispensable for an effective access to a court either because legal
representation is rendered compulsory...., or by reason of the complexity of the procedure or
of the case”.?

The ECtHR has further held that:

“It is central to the concept of a fair trial, in civil as in criminal proceedings, that a litigant is
not denied the opportunity to present his or her case effectively before the court and that he
or she is able to enjoy equality of arms with the opposing side.”

The ECtHR has acknowledged that the provision of legal aid is one of the methods of
guaranteeing the right to equality of arms.® Whether the provision of legal aid is necessary is
determined on the basis of the particular facts and circumstances of each case.®

The Bill dissolves the Northern Ireland Legal Services Commission and makes provision
for a Director of Legal Aid Casework, a civil servant in the Department of Justice, to make
decisions on civil legal aid funding.” The Commission notes that the Director must comply
with directions given by the Department and must have regard to guidance issued by the
Department.®

The Commission notes that on analysing comparative provisions contained within the Legal
Aid Sentencing and Punishment of Offenders Bill, as it progressed through Parliament,® the
Joint Committee on Human Rights (JCHR) were not satisfied that the provisions provided
sufficient institutional guarantees of the independence of the Director to prevent any
appearance of a conflict of interest arising.'® The JCHR stated:

Airey v UK (Application no. 6289/73) 9 October 1979 para 26
Steel and Morris v UK (Application no. 68416/01) para 59
ibid para 60

ibid para 61

Clause 2

Clause 3

The territorial extent of which covered England & Wales only

JCHR ‘Legislative Scrutiny: Legal Aid, Sentencing and Punishment of Offenders Bill’ HL Paper 237 HC 1717
19 December 2013
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“Civil servants are bound by the Civil Service Code which sets out the constitutional
framework within which they work. Civil servants owe their loyalty to the duly constituted
Government and are usually accountable to the Minister responsible for their Department.
Even if the Director reports to the Permanent Secretary in the Ministry of Justice (as the
Government anticipates), the Permanent Secretary is responsible to the Lord Chancellor and
the line of management accountability does not therefore secure institutional independence
from the Government. The same consideration applies to the Ministry of Justice civil
servants who will be provided to the Director: even if accountable to the Director when
exercising functions delegated to them by the Director, they are ultimately accountable to
the Lord Chancellor, and moreover remain directly accountable to the Minister in respect of
all their other functions as civil servants.”*

To ensure compatibility with Article 6 of the ECHR a regime governing eligibility for legal aid must
contain sufficient guarantees against arbitrariness.'? In the case of Del Sol the ECtHR noted:

“The scheme set up by the French legislature offers individuals substantial guarantees to
protect them from arbitrariness. The Legal Aid Office of the Court of Cassation is presided
over by a judge of that court and also includes its senior registrar, two members chosen by
the Court of Cassation, two civil servants, two members of the Conseil d’Etat and Court of
Cassation Bar and a member appointed by the general public (section 16 of the Law of 10
July 1991 cited above). Moreover, an appeal lies to the President of the Court of Cassation
against refusals of legal aid (section 23 of the Law). In addition, the applicant was able to
put forward her case both at first instance and on appeal.”?

The Commission notes that Schedule 2 to the Bill proposes the establishment of an appeals
panel to hear appeals against prescribed decisions taken by the Director. The full details of
the appeals process are not set out in the Explanatory Memorandum.

The Commission advises the Committee to request that the Department set out how it

will ensure the institutional independence of the Legal Aid Agency and the Director to
ensure full compliance with Article 6 of the ECHR. In particular the Committee may wish to
consider whether the right of appeal is sufficiently robust.

Schedule 2 Exceptionality provisions

The Commission notes the proposal that the Director be empowered to make an exceptional
case determination in circumstances in which a failure to do so would result in a breach of an
individual’s Convention/ECHR rights.* The Commission notes that the JCHR raised concerns
regarding the comparable provision within the Legal Aid Sentencing and Punishment of
Offenders Bill, stating:

“We are not convinced that the provision in the Bill to fund exceptional cases, including
where a failure to make the services available to a person would be a breach of their
Convention rights or EU rights, is a sufficient guarantee that the new legal aid regime will not
create a serious risk that its operation will lead to breaches of Convention rights.”®

In England & Wales further concerns have been raised since the Legal Aid Sentencing
and Punishment of Offenders Bill came into law with only 35 or 4.2% of applications for

JCHR ‘Legislative Scrutiny: Legal Aid, Sentencing and Punishment of Offenders Bill’ HL Paper 237 HC 1717 19
December 2013 para 1.21

MAK and RK v UK , App. No. 45901/05 (23 March 2010) para 45
del sol v. france, no. 46800/99, echr 2002-iiPara 26
See Schedule 2 pg 14

JCHR ‘Legislative Scrutiny: Legal Aid, Sentencing and Punishment of Offenders Bill’ HL Paper 237 HC 1717 19
December 2013 para 1.31
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exceptional funding being granted in the period April 2013 to December 2013.'° The
Commission advises the Committee to seek estimates of the number of cases which the
Department envisages will be funded by way of the exceptionality provision each year,
these should be categorised.

Schedule 2 Exceptional funding inquests

The right to life enshrined in Article 2 of the ECHR has been regarded by the ECtHR as one of
the most fundamental provisions of the ECHR, so much so that, in addition to the substantive
right, there exists a procedural requirement on the part of the state to conduct an effective
investigation following an alleged breach of the substantive limb. In Jordan v the United
Kingdom,'” the ECt.HR stated:

Article 2, which safeguards the right to life and sets out the circumstances when deprivation
of life may be justified, ranks as one of the most fundamental provisions in the Convention,
to which in peacetime no derogation is permitted under Article 15. Together with Article 3,

it also enshrines one of the basic values of the democratic societies making up the Council
of Europe... The object and purpose of the Convention as an instrument for the protection
of individual human beings also requires that Article 2 be interpreted and applied so as to
make its safeguards practical and effective.

The obligation to protect the right to life under Article 2 of the Convention, read in
conjunction with the State’s general duty under Article 1 of the Convention to “secure to
everyone within [its] jurisdiction the rights and freedoms defined in [the] Convention”, also
requires by implication that there should be some form of effective official investigation
when individuals have been killed as a result of the use of force.*®

Five essential elements of an effective investigation have been identified by the ECtHR as:

1) The persons responsible for carrying out the investigation must be independent from
those implicated.

2) The investigation must be capable of leading to the identification and punishment of
those responsible. The authorities must have taken all reasonable steps available to
secure the evidence concerning the incident.

3) The investigation must be prompt.

4) There must be public scrutiny of the investigation or its results sufficient to secure
accountability.

5) The next-of-kin of the victim must be involved in the procedure to the extent necessary
to safeguard his/her justifiable interests.*®

The involvement of the next of kin of the victim may in certain circumstances require the
provision of legal assistance to ensure their effective participation in the procedures of an
inquest.?®

The Bill proposes to introduce a new Article 12A to the Access to Justice (NI) Order 2003
appearing to provide two grounds for a family member seeking legal assistance in inquest

Ministry of Justice ‘Ad Hoc Statistical Release: Legal Aid Exceptional Case Funding Application and Determination
Statistics: 1 April to 31 December 2013’ 13 March 2014 , See further “Legal Aid Agency refuses to fund exceptional
cases” Legal News | 9 September 2013 Read more: http://ilegal.org.uk/thread/8106/laspo-exceptional-funding-
scheme-working#ixzz2z8ago1Jt

Hugh Jordan v the United Kingdom, European Court of Human Rights, Application No 24746/94 (4 May 2001).

ibid, paras 102 and 104.

Jordan principles emerging from 19 Hugh Jordan v the United Kingdom, European Court of Human Rights, Application
No 24746/94 (4 May 2001).

McCaughey and Others v UK (Application no. 43098/09) 16 July 2013 See further R Humberstone (on the
application of) v Legal Services Commission [2010] EWHC 760 (Admin) (13 April 2010) paras 61 and 62
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20.

21.

22,

21
22
23
24

25
26

proceedings to obtain legal aid.?* The Commission has previously queried why funding for
inquests raising issues with regard to Article 2 of the ECHR are not within the scope of
the mainstream legal aid system.?> The Commission advises the Committee to seek an
assurance from the Department that the requirement on a family member, seeking legal
assistance in inquest proceedings, to apply for legal aid by way of the exceptionality
provisions will not unnecessarily burden them.

Part 2 Coroners’ Courts

The Commission notes the proposal that the Lord Chief Justice be president of the Coroner’s
Court and that he be required to appoint a Presiding Coroner with responsibility for the
Coroners’ Courts. The Committee will be aware of the McKerr group of cases against the UK
regarding the investigation of conflict related deaths in NI.2®> A package of measures has been
developed to ensure compliance with these judgements, including measures relating to the
Coroners Court.?* At the time of writing the Committee of Ministers of the Council of Europe
continue to monitor the implementation of these measures. In the judgement of McCaughey
and Other the ECtHR stated:

“The Court considers that the carrying out of investigations, including holding inquests,
into killings by the security forces in Northern Ireland has been marked by major delays.
It further considers that such delays remain a serious and extensive problem in Northern
Ireland”.?®

The Commission advises the Committee to enquire if the new proposed arrangement is
likely to have any positive implications for addressing delay in the Coroner’s Court.

Additional Proposal

The Commission notes the proposal that the Attorney General for NI be empowered to obtain
papers or information that may be relevant to the exercise of his power to direct an inquest.
The power of the Attorney General to order an inquest provides a safeguard to ensuring an
effective investigation into the circumstances of a death is carried out. The empowerment

of the Attorney General to obtain relevant papers and information to inform the exercise

of powers under section 14 (1) of the Coroners Act (NI) 1959 may further strengthen this
safeguard. The Commission will provide further advice on publication of the proposed
amendment as required.

Noting that the Attorney General has raised specific concerns regarding deaths in which there is
a suggestion that a medical error has occurred, the Commission advises that the procedural
obligation under Article 2 of the ECHR extends to deaths in a medical context.?®

April 2014
Northern Ireland Human Rights Commission

Temple Court, 39 North Street, Belfast BT1 1NA, Tel: (028) 9024 3987,
Textphone: (028) 9024 9066, SMS Text: 07786 202075, Fax: (028) 9024 7844,
Email: information@nihrc.org, Website: www.nihrc.org

Legal Aid Agency ‘Inquests — Exceptional Cases Funding — Provider Pack’ 1st April 2013 pg 3
NIHRC Submission to the Access to Justice Review January 2012 para 9 — 14
App. No. 28883/95 4 May 2001

CM/Inf/DH(2006)4 revised 2 23 June 20061 - Cases concerning the action of security forces in Northern Ireland
— Stocktaking of progress in implementing the Court’s judgments - Memorandum prepared by the Secretariat
incorporating information received up to 12 June 2006. Paras 85 - 109

See further Communication from the UK concerning the McKerr group of cases against UK (App. No. 28883/95)
McCaughey and Others v UK (Application no. 43098/09) para 144

Silih v Slovenia, ECtHR, App No. 71463/01 (9 April 2009) see para 155
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Northern Ireland Judicial Appointments
Commission

Dear Christine

Thank-you for your letter of 4 April regarding the above named Bill. Having reviewed the
various clauses | can confirm there are no issues arising on which NIJAC wishes to comment.

Kind regards
Mandy

Mandy Kilpatrick

Interim Chief Executive
NI Judicial Appointments Commission
90 569129
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Northern Ireland Legal Services Commission

MORTHERN IRELAMD
Legal Services
Commission
Office of the Chairman and Chief Executive Tel: 028 8040 8805
Email. accesstojustice@nilsc.org.uk

By e-mail only to: committee.justice@niassembly.gov.uk

Our Reference CEO/14/143
Date 18 April 2014

Dear Ms Darragh

Legal Aid and Coroners’ Court Bill

I am writing to acknowledge receipt of your letter dated 4 April 2014.

I can confirm that the Commission supports the Bill’s core proposal to transfer
its responsibilities to an Agency within the Department of Justice for the
reasons set out in the Access to Justice Review which was carried out by a
previous chair of the Commission.

The Commission has argued for some time that the current architecture for legal
aid is not fit for purpose. We believe that bringing responsibility for policy and
delivery together within the Department will provide a more appropriate
framework. This approach will, in particular, help to increase transparency,
accountability and efficiency.

The Commission supports the measures proposed to ensure that individual
decisions in respect of legal aid are, and are seen to be, taken independently of
Government, including the concept of the Agency’s chief executive being a
statutory office holder. We also support the creation of an independent appeals
mechanism and the requirement for all Ministerial guidance to the Agency to be
published.

As many of the powers in the Bill are enabling in character, the Commission
will work with the Department as they develop the secondary legislation
envisaged by the Bill.
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The Commission is committed to working closely with the Department to

deliver a smooth transition to the new legal aid arrangements envisaged by the
Bill.

The Commission believes that the proposed changes will assist in achieving
better management of the challenges in forecasting legal aid spending and
resourcing that spending.

It also believes that the creation of an Agency will provide improved career
opportunities for staff currently employed by the Commission and assist in
securing specific additional skills which the Agency may require to implement
reforms to the legal aid arrangements.

The Commission has welcomed the Justice Minister’s announcement last
autumn that he intends to initiate a second phase of review of access to justice.
We hope that this exercise will encourage an informed debate about how best
to, first, help people to solve legal problems and, second, develop affordable
and value for money solutions appropriate to local needs.

As the provisions in the Bill which deal with the Coroners’ Court have no direct
impact on the Commission, no comment is offered on these specific provisions.

On behalf of the Commission I would like to thank the Committee for the

opportunity to comment on the Bill.

Yours sincerely

AL j Sneg

Ronnie Spence
Chairman

Christine Darragh
Clerk to the Committee for Justice
Northern Ireland Assembly
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Northern Ireland Local Government Association

northern ireland
local govemmant association

nilgo
Ms Christine Dairah

Clerk to the Committee for Justice
Room 242

Parliament Buildings

Ballymiscaw

Stormont

Belfast

BT4 3XX

15" April 2014
Dear Ms Darrah,
Re: Legal Aid and Coroners’ Courts Bitl

Thank you for your letter dated 4™ April 2014 inviting a representative of the Northem Ireland
Local Government Association (NILGA) to give evidence to the Committee for Justice regarding
the Legal Aid and Coroners’ Courts Bill. We regret that we are currently unable to assist the
Committee in this regard. Local Government is currently undergoing a protracted periodl of
Reform and Transformation which affects our ability to give due consideration to wider issues.
This Bill does not fall within the areas of focus that NILGA is currently involved in. On this basis
we consider that our contribution to this Call for Evidence may not provide any added value at
this time.

However, NILGA is keen to work with the Commiitee on other issues that more directly relat? to
the work of councils, and in particular the developing policy on Police, Community and Satety
Partnerships arrangements. | trust that the Committee will be satisfied that our input should be
one with focus, on issues where we can provide more valuable assistance. If you should have
any queries in relation to this response, please do not hesitate to contact Karen Smyth
(k.smyth@nilga.org) at the NILGA offices.

Yours sincerely,

b,

Derek McCallan
Chief Executive

Northern Ireland Local Government Association
Unit 6B, Castlereagh Business Park, 478 Castlereagh Road, Belfast BTS 6BQ
tel: 028 9079 8972 fax: 028 9079 1248 email: office@nilga.org www.nilga.org
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Northern Ireland Policing Board

j Nonhem-lrela.nd

¥ Policing
Jonathan Craig MLA

Chair of Performance Committee

Date: | Mewy 2ol

Mr Paul Givan MLA

Chair of the Justice Committee
Room 242

Parliament Buildings

Stormont

BT4 3727

Dear Paul
LEGAL AID AND CORONERS’' COURTS BILL

At its meeting on 17 April 2014 the Performance Committee considered the Justice
Committee’s consultation on the Legal Aid and Coroners’ Courts Bill.

The Performance Committee noted that during the briefing to the Justice Committee on 13
March 2014, a Department of Justice official committed to provide additional information
regarding the provisions in the Bill relating to the Coroners’ Courts. | would be grateful if this
information could be shared with the Performance Committee. The Committee would be
particularly interested to know what the role and remit of the presiding coroner will be and
whether hefshe will be responsible for managing the ongoing issue of delay in relation to
legacy inquests. If the Justice Committee is able to provide any additional information in this
regard, it would be appreciated.

The consultation letter from the Justice Committee advises that the Attorney General for
Northern Ireland has proposed a potential amendment to the Bill. The Attorney General has
the power under the Coroners Act (Northern Ireland) 1959 to direct an inquest into a death
where he considers it ‘advisable’ to do so. Mr Larkin has advised the Justice Committee that
he has experienced some difficulty in recent years in securing access to documents that he
has needed. His proposed amendment to the 1959 Act would confer on the Attorney General
a power to obtain papers and it would provide a statutory basis for disclosure. Mr Larkin has
indicated to the Justice Committee that the principle focus of his concern is deaths that occur
in hospital or where there is a suggestion that medical error may have occurred.

The Performance Committee noted that the Attorney General for Northern Ireland’s power to
direct an inquest is not limited to deaths involving hospital/medical failings and there is no
time limit as regards the date of death. For example, it was reported in 2013 that the Attorney
General had ordered a new inquest into the Kingsmill massacre of 1976; and earlier this year
it was reported that he had ordered a new inquest into the death of Thomas Friel who was
killed by a rubber bullet in Derry/Londonderry in 1973. The Performance Committee would
therefore be grateful to receive clarity on the nature of the Attorney General's proposed
amendments — would they enable the Attorney General to obtain only certain types of
documents, such as medical records, and only in respect of certain types of cases, such as
medical cases, or would he be empowered to obtain any documents connected with any
death in respect of which the Attorney General is considering directing an inquest?
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F Northemn ireland
uPolicingBoard

The Committee looks forward to hearing from you. | would be grateful if you would copy your
response to the Board's Director of Policy, Peter Gilleece.

Yours sincerely

'.___—-——'_-___
s

e e . -

Jonathan Craig MLA
Chair of Performance Committee

cc. Ms Christine Darrah, Clerk to the Committee for Justice

Northem Ireland Policing Board

Waterside Tower, 31 Clarendon Road, Clarendon Dock, Belfast BT1 3BG

oW Tel: 028 9040 8500 Fax: 028 9040 8544 Textphone: 028 9052 7668

™ INVESTORS g‘/ ‘3 Email: information@nipolicingboard.org.uk Web: www.nipolicingboard.org.uk
.« IN PEOPLE Ay Facebook: www.facebook.com/policingboard
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PSNI

Personal, Professional, Protective Policing

MARK HAMILTON
ASSISTANT CHIEF CONSTABLE

Our Ref: 14\4286
Please quote our reference number on all correspondence
12 May 2014

Ms Christine Darrah
The Committee Clerk
Room 242
Parliament Buildings
Stormont

Belfast BT4 3XX

Dear Christine
RE: LEGAL AID AND CORONERS’ COURTS BILL

Thank you for your letter of 4 April 2014 requesting the views and comments of PSNI on the
Legal Aid and Coroners’ Courts Bill. The Chief Constable has requested that | respond on his
behalf.

The Bill in its current form reorganises certain functions within the Department relating to Legal
Aid and appoints the Lord Chief Justice as President of the coroners’ courts. It is my view that
this will not impact on normal policing and as such it would not be appropriate for me to
comment.

However, you have indicated in your letter that the Attorney General intends to amend the Bill to
include a provision that will enable him to gain access to certain records more easily. The
intention is to use this provision principally in relation to medical records relating to deaths in
hospital and due to medical error. Whilst | would have no view on such actions | am concerned
that the provision may be drafted so that it could potentially extend the power to police records
and if it did | would need to consider the implications for policing.

| would be grateful if you could send me a copy of the proposed amendment so that | may give it
full consideration. This could have significant implications for policing and | consider it to be
important that the committee is aware of PSNI view of the amendment.

| hope this is of assistance.

Yours sincerely

Mot

MARK HAMILTON
Assistant Chief Constable
Service Improvement Department

2":{‘1":&'2 Keland Assistant Chief Constable’s Office
PSNI Headquarters, 65 Knock Road, Belfast BTS 6LE
e b s Telephone: (028) 9056 1596 Fax: (028) 9070 0192
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Probation Board for Northern Ireland

0 Probation 8oard For Northern Ireland 80/90 North Street

Belfast
BT1 1LD

Tel: 028 9026 2437
Email: cheryl.lamont@pbni.gsi.gov.uk
Web: www.pbni.org.uk

18 April 2014

The Committee Clerk
Room 242
Parliament Buildings
Ballymiscaw
Stormont

Belfast

BT4 3XX

Dear Ms Darrah

RE: SUBMISSION OF EVIDENCE REGARDING LEGAL AID AND CORONERS’ COURT BILL

Further to your correspondence dated 4 April 2014, | wish to advise that the
Probation Board for Northern Ireland does not intend to submit any written
evidence in respect of the above draft legislation, including the provision
proposed by the Attorney General.

Yours sincerely
Qaacq:, Mesreuny

yos CWeryI Lamont
(Acting) Director of Probation

& X INVESTORS
e i %, .¢ IN PEOPLE
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Public Prosecution Service

PUBLIC

PROSECUTION
SERVICE

Director

Ms Christine Darrah

Clerk to the Committee for Justice
NI Assembly

Room 242

Parliament Buildings

Stormont

BELFAST

BT4 3XX

Dear Ms Darrah

PUBLIC PROSECUTION SERVICE
BELFAST CHAMBERS

93 CHICHESTER STREET
BELFAST

BT1 3JR

29 April 2014

LEGAL AID AND CORONERS’ COURTS BILL

Thank you for your letter dated 4 April 2014.

We have no comment on the Bill as drafted although we maintain an interest in
the areas it deals with. The recent proposals around Legacy Inquest
investigations and the pressures that could be generated on our resources if large
numbers of cases are sent to us to re-consider prosecution decisions are areas
where we would wish to comment at the appropriate time.

Equally reforms to Legal Aid remuneration and the impact such remuneration
has on Early Guilty pleas in the Crown Court is a matter of interest to the PPS
but the Bill currently deals only with reform of the Coroners Court hierarchy

and structural and systemic Legal Aid issues.

Yours sincerely

Barra McGrory QC ‘
Director of Public Prosecutions
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South Eastern Health and Social Care Trust

South Eastern Health
/¢ and Social Care Trust

25 April 2014

The Committee Clerk
Room 242
Parliament Buildings
Ballymiscaw
Stormont

BELFAST

BT4 3XX

Dear Sir/fMadam

LEGAL AID AND CORONERS’ COURTS BILL

The South Eastern Trust welcomes the opportunity to respond to the consultation on the
proposed amendment by the Attorney General for Northern Ireland to the above Bill.

The proposed amendment is to provide a clear statutory basis for disclosure of papers to
assist the Attorney General in relation to direction of an Inquest under Section 14(1) of the
Coroner’s Act (Northern Ireland) 1959.

In relation to the proposed amendment by the Attorney General this would assist the Trust
where required to be clear about what documentation could be released to the Attorney
General

The Trust has no comments to make in relation to the content of the Bill.

The Trust would have no objection to the amendment suggested by the Attorney General in
relation to this Bill.

Yours sincerely

e [

Y,
4//;-’4 . lg;?{ Ju‘(

Elaine Campbell
Corporate Planning & Consultation Manager

South Eastern Health and Social Care Trust, Strategic & Capital Development Department, Kelly House,
Upper Newtownards Road, Dundonald, Belfast BT16 1RH, Tel: 028 9055 0434

IACDT\Consultation\Consultation ResponsesiResponse for Legal Aid and Coroners Courts Bill.doc
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Southern Health and Social Care Trust

4) Southern Health
HSC and Social Care Trust

25" April 2014 Our Ref: JS/lw

By Email: committee.justice@niassembly.gov.uk

The Committee Clerk,
Room 242,
Parliament Buildings,
Ballymiscaw,
Stormont,

Belfast BT4 3XX.

Dear Ms Darrah,

RE: LEGAL AID AND CORONER’S COURT BILL

Thank you for your letter of 04" April 2014. | have discussed the proposal from the Attorney-
General that the Bill should be amended to confer a power on the Attorney-General to
require access to documents to enable him to exercise his power under Section 14(1) of the
Coroners Act(Northern Ireland) 1959 with the Chief Legal Advisor in the Directorate of Legal
Services.

In principle we consider that, where the Coroner has decided not to hold an Inquest, it would
be necessary for the Attorney-General to have access to relevant information in order for
him to reach an informed decision as to whether to direct an Inquest in a particular case. It
would be important that the legislation clearly sets out what information the Attorney-
General is entitled to access.

However, if the Attorney-General were to exercise the power to request information while
the death is still under investigation by the Coroner and a decision to hold an Inquest has
not yet been taken by the Coroner, we would be concerned about duplication of processes
and the consequent impact on resources.

Southern Trust Headquarters, Craigavon Area Hospital, 68 Lurgan Road, Portadown, BT63 5QQ
Tel: [028] 3861 3978/Fax: [028] 3833 5496/Email: john.simpson@southerntrust.hscni.net
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Kind regards

¢ '7@\% ;_( ;W’? I

Dr J Simpson
Medical Director

Cc:  Mairead McAlinden, Chief Executive
Karen Wasson, Acting Litigation Manager

Southern Trust Headquarters, Craigavon Area Hospital, 68 Lurgan Road, Portadown, BT63 5QQ
Tel: [028] 3861 3978/Fax: [028] 3833 5496/Email: john.simpson@southerntrust.hscni.net
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Correspondence from the Attorney General for Northern Ireland and the Minister for Health,
Social Services and Public Safety on the Attorney General’s proposed amendment to the Bill

Correspondence from the Attorney General for
Northern Ireland and the Minister for Health,
Social Services and Public Safety on the Attorney
General’s proposed amendment to the Bill

5 March 2014 Correspondence from the Attorney General proposing an
amendment to the Legal Aid and Coroners’ Courts Bill.

30 April 2014 Correspondence from the Attorney General providing an
amended text for his proposed amendment.

18 April 2014 Correspondence from the Minister for Health, Social
Services and Public Safety regarding the Attorney
General’s proposed amendment.

23 May 2014 Correspondence from the Minister for Health, Social
Services and Public Safety regarding the Attorney
General’s proposed amendment.
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5 March 2014 - Correspondence from the Attorney
General proposing an amendment to the Legal Aid
and Coroners’ Courts Bill

‘ for Northern Ireland

6?31@ Attorney General
(f)

Mr Paul Givan MLA Our Ref: 18/05/14/001
Chairman

Commititee for Justice

Room 242

Parliament Buildings

Ballymiscaw

Stormont

Belfast
BT4 3XX Date: March 5 2014

Wrr  Chateman

Legal Aid and Coroners’ Courts Bill

I understand that the Justice Minister intends to introduce the above
Bill. This is a fairly short Bill, and only a small part of it deals with
amendments to the Coroners Act (Northern Ireland) 1959. As you
know, 1 have a power under this Act to direct an inquest where [
consider it ‘advisable’ to do so. It is in this context that I draw the
Committee’s attention to a potential amendment to the 1959 Act (to be
achieved through amending the above Bill) which could be of
considerable benefit to the public.

As the Committee may know, while I can direct an inquest under
section 14 (1) of the Coroners Act when I consider it ‘advisable’ to do
so I have no power to obtain papers or information that may be
relevant to the exercise of that power.

In recent years, | have had some difficulty in securing access to
documents, such as serious adverse incident report forins, which 1
have needed from Health and Social Care Trusts. As there is no
specific legal duty on Trusts to disclose what would otherwise be
confidential material, it is understandable that there is some
nervousness on the part of the Trusts’ lawyers in sharing such
materials with me.

An amendment to the 1959 Act could confer a power on the Attorney
General to obtain papers. This would provide a clear statutory basis
for disclosure. It could be drafted perhaps along the following lines:

Oflice of the Attomey General for Norther hrefand. PO Box 1272, Bellast B11 91U
elephome: 028 9072 3333 Fax: 028 9072 3334 Email: comacta-aitorneygeneralng. gov.uk
Website: www.atiorneyeeneraini,gov.uk
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“X(1) The Attorney General may for the purposes of
consideration of whether or not to direct an inquest under
section 14 (1} require any person who in his opinion is able to
provide information or produce documents relevant to his
consideration to provide any such information or produce any
such documents.

(2) A person may not be compelled for the purposes of
subsection (1) to provide any information or produce any
document which that person could not be compelled to provide
or produce in civil proceedings in the High Court.

(3) Where any information or document required to be provided
or produced under this section consists of, or includes,
information held by means of a computer or in any other form,
the Attorney may require any person having charge of, or
otherwise connected with the operation of, the computer or
other device holding that information to make the information
available, or produce the information, in legible form.

(4)Every person who fails without reasonable excuse to comply
with a requirement under subsections (1) or (3) shall be guilty of
an offence and be Hable on summary conviction to a fine not
exceeding level 5 on the standard scale,

I do hope that you can consider this at the committee stage of the Bill.
1 am, of course, available to speak to the Committee should that be of
assistance,

The focus of my concern is principally with deaths that occur in
hospital or where there is otherwise a suggestion that medical error
may have occurred.

Wi ,r/mé«z/g
Ao~

John F Larkin QC
Attorney General for Northern Ireland

Office of the Atomey General for Northem Ireland, PO Box 1272, Bellast BT 9LU
Telephone: 028 9072 5333 Fax: 0289072 5334 Email: contact@t attomeygeneralni.gov.auk
Website: www atorneyeenerahni sov.uk
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30 April 2014 - Correspondence from the Attorney
General providing an amended text for his
proposed amendment

, for Northern Ireland

m Attorney General
()

Ms Christine Darrah Our Ref: 18/05/14/001
Clerk to the Justice Committee

Committee for Justice

Room 242

Parliament Buildings

Balilymiscaw

Stormont

Belfast

BT4 3XX Date: 30 April 2014

Dear Christine
Legal Aid and Coroners’ Courts Bill

Thank you for your letter of 4 April sccking views on the above Bill
and the Attorney’s proposed amendment. Having reflected further on
the draft amendment, the Attorney would suggest that the Committee,
if it is in agreement with the substance of the proposal, adopt an
amended text.

The main change, as can be seen from the new text below, is to clearly
provide a statutory basis for disclosure to the Attorney of papers
relating to deaths, for example, in a hospital over a certain period so
that he can then consider whether he should exercise his section 14
(1) power to direct an inquest in any particular case. The text
proposed initially could have been interpreted as only applying to
papers relating to a specific death of which the Attorney was already
awarc. The second change is designed to restrict the scope of the
power to information or documents which relate to the health or social
care provided to the deceased. Finally, this text adopts a more modern
drafting approach to information held clectronically.

The Attorney’s proposed amendment now reads as follows {drafted as
an insertion into the Coroners Act (Northern Ireland) 1959:

Provision of information to Attorney General for purposes of
section 14

14A.—(1) The Attorney General may, by notice in writing to any
person who has provided health care or social care to a deceased
person, require that person to produce any document or give any
other information which in the opinion of the Attorney General may be

Office of the Attorney General for Northera Ireland, PO Box 1272, Belfast BTt 9LU
Telephone: 028 9072 5315 E-mail: contact@attorneygeneralni.gov.uk
www.attorneygeneralni,gov.uk
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relevant to the question of whether a direction should be given by the
Attorney General under section 14,

2) A person may not be required to produce any document or give any
other information under this section if that person could not be
compelled to produce that document or give that information in civil
proceedings in the High Court.

{3) In this section—

“document” includes information recorded in any form, and
references to producing a document include, in relation to
information recorded otherwise than in legible form, references
to providing a copy of the information in a legible form;

(4) A person who fails without reasonable excuse to comply with a
requirement under this section commits an offence and is liable on
summary conviction to a fine not exceeding level 5 on the standard
scale,

If the Committee wish to discuss any aspect of this proposed clause or

the Bill as a whole with the Attorney then please do not hesitate to
contact me.

Yours sincerely

ppodos b

Maura McCallion
Division Head

Office of the Attorney General for Northern Ireland, PO Box 1272, Belfast BT1 9L.U
Telephone: 028 9072 5315 E-mail; contact@attorneygeneralni.gov.uk
wwiw.attorneygeneraini,gov.uk
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18 April 2014 - Correspondence from the Minister
for Health, Social Services and Public Safety
regarding the Attorney General’s proposed
amendment

Department of

FROM THE MINISTER FOR HEALTH, Health, Social Services
SOCIAL SERVICES AND PUBLIC SAFETY and Public Safety
Edwin Poots MLA sSSPt gov.uk

Castle Buildings

Stormont Estate

BELFAST BT4 3SQ

Tel: 028 90 520642

Fax: 028 90 520557

Email: private.office@dhsspsni.gov.uk

Mr Paul Givan MLA

Chairman Committee for Justice

Room 242

Parliament Buildings

Ballymiscaw

Stormont Our Ref; AGY/271/2014
BELFAST

BT4 3XX Date: 18 April 2014

Dear Paul
THE LEGAL AID AND CORONERS’ COURTS BILL

Thank you for your letter of 4 April 2014 seeking comments on the contents of The Legal
and Coroners' Courts Bill and on the Attorney General's proposal for a potential
amendment to that Bill.

| have noted the contents of the Bill as drafted and introduced on 31 March 2014, and
there is nothing contained therein which is relevant to the work of my Department.

In relation to the Attorney General's proposed amendment, | have not seen the exact
wording of that proposal. It would be important to consider whether the proposal would
meet the Attorney General's policy intent and if it meets data protection requirements.

In your letter you have indicated that he has experienced some difficulty in securing
access to documents and that the principle focus of his concerns relates tc deaths in
hospital or where there is a suggestion that medical error may have occurred.

If the Attorney General's proposal is, as suggested, related purely to deaths that occur in
hospital or where there is otherwise a suggestion that medical error may have occurred, |
would wish to see the detail of the proposed amendment, along with a clear indication of
how it would be used in practice and what the wider implications would be.

My Department promotes a culture of leaming, openness and transparency. | want to
ensure that when things do go wrong, the necessary learning is applied across the entire
Heaith and Social Care system in Northern Ireland.

| have initial concerns that a legislative requirement to produce documentation may have
an adverse impact on staff coming forward to provide relevant information which in turn
could damage the potential to identify and share learning from serious adverse incidents or
deaths in hospital.

¢ ™ INVESTORS
%,_# IN PEOPLE
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Without knowing the specific detail of the Attorney General's proposal, | would not wish to
comment any further at this stage.

| think it is important to bear in mind that the Executive have agreed the policy to inform
the Bill as introduced to the Assembly on 31 March 2014. As this proposal would have an
impact on, at least two Departments, it would need to be considered by the Executive,

There is also the issue of whether the proposed amendment will fall within the scope of the
Bill and this will be a matter to be considered by the Minister of Justice and the Speaker.
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Edwin Poots MLA
Minister for Health Social Services and Public Safety
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Report on the Legal Aid and Coroners’ Courts Bill (NIA 33/11-15)

23 May 2014 - Correspondence from the Minister
for Health, Social Services and Public Safety regarding
the Attorney General’s proposed amendment

Department of

FROM THE MINISTER FOR HEALTH, Health, Social Services
SOCIAL SERVICES AND PUBLIC SAFETY and Public Safety
Edwin Poots MLA s NsSPSNiLEOV. LK

Castle Buildings
Stormont Estate
BELFAST BT4 35Q
Tel: 028 90 520642
Fax: 028 90 520557

Paul Givan MLA Email: private.office@dhsspsni.gov.uk

Chairman

Committee for Justice

Room 242

Parliament Buildings .

Stormont Our Ref: AGY/320/2014
BELFAST

BT4 3XX Date: 1‘%May 2014

Pevr

THE LEGAL AID AND CORONERS’ COURTS BILL

Thank you for your letter of 30 Aprif forwarding a copy of the Attorney General's proposed
amendment to the above Bill dated 5 March 2014, and his subsequent amendment dated

30 April 2014.

| think it is important to reiterate that the Executive has agreed the policy to inform this Bill
as introduced to the Assembly on 31 March 2014. As the Attorney General’s proposed
amendment impacts on at least two Departments, | believe that a revised policy position
would need to be considered by the Executive as required under the Ministerial Code.

Section 14 of the Coroners Act (NI) 1959 provides the Attorney General with a power to
direct any coroner to conduct an inquest into the death of a person in circumstances where
the Attorney General has reason to believe that a deceased person has died in
circumstances which, in his opinion, make the holding of an inquest advisable. In
principle, therefore, | would have no objection to the Attorney General having the power to
access the information necessary to allow him to discharge his functions under section 14
of Coroners Act (NI) 1959.

The letter of 5 March from the Attorney General's office indicates that he is experiencing
difficulty in getting access to the information that he feels may be retevant to the exercise
of the power under section 14. This would appear to be the rationale for seeking the
proposed amendment to the Legal Aid and Coroners’ Courts Bill.

However, | would have concerns if the proposed amendment goes wider than that and
would enable the Attorney General to request access to information in the circumstances
described in the second paragraph of the letter of 30 April from his office to the Clerk to the
Justice Committee. This would seem to suggest a power to obtain information reiating to
any death occurring within the Health and Social Care system, even where the Attorney
has no reason to believe an inquest would be advisable.
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Correspondence from the Attorney General for Northern Ireland and the Minister for Health,
Social Services and Public Safety on the Attorney General’s proposed amendment to the Bill

For that reason, | think it would be important to have more policy clarity as to the precise
intent of the provision and how it would be used in practice. That, of course, would be a
matter for the Department of Justice to pursue in its capacity as lead sponsor of the Bill.

Finally, | note the concern of others about the appropriateness of using the Legal Aid and
Coroners' Courts Bill as a vehicle to make the Attorney General’'s proposed amendment. |
understand that it will be for the Speaker to determine whether the proposed amendment
falls within the scope of the Bill.

| am copying the reply to David Ford so that it may be taken into account in his
consideration of the Attorney General's proposed amendment.

< (5o

Edwin Poots MLA
Minister for Health Social Services and Public Safety
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