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Dear Christine

CRIMINAL JUSTICE BILL

Thank you for providing the Board with the opportunity to comment on the Criminal
Justice Bill. Members discussed the Bill at the Board meeting on 6 September 2012
and agreed the response attached to this letter. | would be grateful if you would bring
the response and this cover letter to the attention of the Committee for Justice.

Two of the key issues covered by the Bill - sexual offences and human trafficking -
are very serious crimes which blight our community. Tackling these crimes requires
a multi-agency approach which would arguably be enhanced if a statutory duty was
placed upon public bodies, including the police, to have due regard to the likely effect
on crime and anti-social behaviour when exercising their functions and to do all that
they reasonably can to enhance community safety.

The Committee for Justice will be aware that such a duty was originally included at
clause 34 of the Justice Bill but was subsequently removed from the final version of
the Bill (which became the Justice Act (Northern Ireland) 2011). It seems that whilst
the general principle behind ‘clause 34’ received wide support from the Assembly, it
was concern regarding the workings of the principle, specifically the wide scope of
the clause and the corresponding potential for costly legal challenges, that led to the
clause being removed from the final version of the Bill.

The Board discussed ‘clause 34’ at its meeting on 6 September 2012 and agreed
that, whilst there may be further discussion required in respect of specific details, it
supported the general principle behind the clause. The Board agreed to raise the
issue of ‘clause 34’ with the Committee for Justice when responding to the
consultation on the Criminal Justice Bill.
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The Board calls on the Committee for Justice to propose an amendment to the
Criminal Justice Bill to include a ‘clause 34’ type duty on public bodies. As with the
other provisions of the Bill, the ‘clause 34’ provision need not come into force until
such day as the Department of Justice by order appoints, with the order containing
such transitional, transitory or savings provisions as the Department thinks
appropriate. This would give the Department and the Committee for Justice time to
consider the specific workings of the duty but would reduce delay in implementing
the provision once the finer details were agreed.

Given the concerns regarding the potential for costly legal challenge and the
enforceability of such a duty, consideration could be given to introducing a
complaints type mechanism for aggrieved individuals which would, at least in the first
instance, avoid the need for that individual to seek a judicial remedy. An example of
this in practice is the way in which complaints concerning the equality duties of public
bodies are dealt with. Public bodies are required to submit an equality scheme to the
Equality Commission outlining, amongst other matters, the way in which the public
body complies with its duty under section 75 of the Northern Ireland Act 1998. The
Equality Commission has statutory power under Schedule 9 of that Act to investigate
complaints arising from a failure by a public body to comply with its equality scheme.

The Board will follow the progress of the Criminal Justice Bill as this important piece
of legislation makes its passage through the Assembly. Members welcome any
further engagement with the Committee for Justice on the matters covered by the Bill
and also on the issue of a ‘clause 34’ type duty.

Yours sincerely

ey
—

BRIAN REA
Chair

Northern Ireland Policing Board

Waterside Tower, 31 Clarendon Road, Clarendon Dock, Belfast BT1 3BG
Tel: 028 9040 8500 Fax: 028 9040 8533 Textphone: 028 9052 7668
Email: information@nipolicingboard.org.uk Web: nipolicingboard.org.uk
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POLICING BOARD RESPONSE TO CONSULTATION ON CRIMINAL JUSTICE BILL

General Comments

e The Board welcomes the opportunity to comment on the contents of the Criminal Justice Bill and is grateful to the Committee for
Justice for agreeing to extend the deadline to accommodate the Board’s response on this important piece of legislation.

e The Board recognises the need to introduce legislation in respect of each of the three key strands contained within the Bill, not
least because they provide a response to a Supreme Court judgment, an EU Directive and a European Court of Human Rights
judgment.

e The proposals to subject persons from European Economic Area (EEA) countries outside of the United Kingdom to sex offender
notification requirements and the proposals to create offences in respect of trafficking outside of the United Kingdom are
particularly relevant to Northern Ireland given the all-island nature of these crimes.

e The Board’s submission is made without prejudice to individual political party submissions.




POLICING BOARD RESPONSE TO CONSULTATION ON CRIMINAL JUSTICE BILL




POLICING BOARD RESPONSE TO CONSULTATION ON CRIMINAL JUSTICE BILL

Human Trafficking Offences (Clauses 5 & 6)
The Board’s Community Engagement Committee previously responded to the DOJ’s April 2012 consultation on amendments to
the Sexual Offences Act 2003 and the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004. In that response the
Committee advised that the Board supported the introduction of the new human trafficking offences outlined in the consultation
document. Those new offences are included in clauses 5 and 6 of the Criminal Justice Bill and are thus welcomed by the Board.

Trafficking for sexual exploitation; it is already an offence to traffick someone into, within or out of the United Kingdom for sexual
exploitation purposes. If implemented, clause 5 will make it an offence for a person to intentionally arrange or facilitate for a
person to be trafficked into, within or out of a country other than the United Kingdom for the purpose of sexual exploitation.

Trafficking for other exploitation purposes: it is already an offence to traffick someone into or out of the United Kingdom for
exploitation purposes such as slavery and forced labour. It is also an offence to traffick a person within the United Kingdom for
such purposes if the trafficker believed that the victim had previously been trafficked into the United Kingdom. Clause 6 will
make it an offence for a person to intentionally arrange or facilitate for a person to be trafficked into, within or out of a country
other than the United Kingdom for exploitation purposes. Clause 6 will also make it an offence to traffick someone within the
United Kingdom for exploitation purposes — i.e. it will remove the existing requirement for the offence of trafficking within the
United Kingdom that the trafficker believed that the victim had previously been trafficked into the United Kingdom.

These new offences, created by the Northern Ireland Assembly, purport to apply to British citizens, British subjects, British
overseas territories citizens by virtue of a connection with Gibraltar, a person who at the time of the offence was habitually
resident in Northern Ireland and to bodies incorporated under the law of a part of the United Kingdom. Clarification would be
helpful on whether it is within the Assembly’s legislative remit to create an offence in respect of all British citizens, subjects and
overseas territories citizens, particularly where they have no connection with Northern Ireland and no element of the unlawful act
takes place within Northern Ireland? For example, as currently drafted, the Bill appears to mean that if a British Citizen living in
London, not connected in any way with Northern Ireland, trafficks a person for exploitation purposes within Spain, they will be
committing an offence under the law of Northern Ireland. If similar legislation is introduced in England and Wales, it seems that
the same person living in London, trafficking in Spain, will also have committed an offence under the law of England and Wales
and could thus, in theory, be prosecuted twice within the United Kingdom, albeit within 2 different legal jurisdictions, for the same
unlawful act. Should the new offences be limited to apply to all persons who at the time of the offence are habitually resident
within Northern Ireland, to bodies incorporated under the law of a part of the United Kingdom with a registered office address in
Northern Ireland or to situations where part of the chain of events amounting to the offence take place within Northern Ireland
e.g. an email making arrangements is sent from within Northern Ireland. Clarification on these points would be helpful.
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Retention of fingerprints, DNA profiles etc. (Clause 7 & Schedule 2 & 3)

The Board’s Human Rights & Professional Standards Committee responded to the DOJ’s March 2011 consultation on the
retention and destruction of fingerprints, DNA profiles and samples. In that response the Committee was supportive of the DOJ
proposals. The legislative framework put forward in the Criminal Justice Bill is broadly the same as that included in the
consultation document and, in the spirit of the European Court of Human Rights judgment in Marper, it distinguishes between
the offences and the offenders, it distinguishes between adults and children and it provides for an independent Biometric
Commissioner to be appointed. It will also apply to fingerprints, DNA profiles and samples currently retained, not just those
taken after the legislation is enacted.

It is proposed in the Criminal Justice Bill that the DNA profiles and fingerprints of persons arrested but not charged of a serious
offence may be retained for up to 3 years, extendable on application to a court by a further 2 years, provided prescribed
circumstances apply. DOJ is to set out these prescribed circumstances by order. This was not proposed in the framework set
out in the consultation document, under which the DNA profiles and fingerprints of persons arrested but not charged would be
destroyed immediately, regardless of seriousness of charge or extenuating circumstances. The change made in the Criminal
Justice Bill was advocated by PSNI who felt that the threshold for retention in the consultation document for serious offences
was too high. As a safeguard, the Bill proposes that if the Chief Constable wants to retain fingerprints or profiles of persons
arrested for, but not convicted of, a serious offence to which prescribed circumstances apply, consent must be sought from the
Biometric Commissioner.

The Human Rights & Professional Standards Committee has engaged considerably with PSNI on the issue of DNA and
fingerprint retention and has made recommendations in consecutive Human Rights Annual Reports since 2009. In particular, the
Committee was keen that PSNI take proactive steps to review its policy to make it ECHR compliant rather than simply await a
new legislative framework to be enacted — the Supreme Court has made clear that Parliament conferred a discretion on police
services to retain data and that it is open to them to reconsider and amend their policy pending government action (R (on the
application of C) (FC) (Appellant) v The Commissioner of Police of the Metropolis [2011] UKSC 21). PSNI’s response to the
Board to date has been that it intends to await the introduction of legislation before changing its policy. However, PSNI has fully
consulted with the DOJ over the proposed legislative amendments and is broadly supportive of the DOJ proposals. More
recently PSNI has advised that it has started to review and change its systems and processes in anticipation of the introduction
of the new legislative framework.

Given the time that has already passed since the ECtHR judgment was handed down in Marper (almost 4 years), it may be
expected that once the Criminal Justice Bill becomes an Act, there will be no undue delay in the DOJ issuing the relevant orders
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