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Mr Justice Sales :  

Introduction 

1. This is an application for judicial review of the introduction by the Defendant of 

amendments to the Civil Service Compensation Scheme.  The Minister designated as 

the Minister for the Civil Service at present is the Prime Minister.  I will refer to the 

scheme as it was in existence prior to the introduction of the amendments as “the 

CSCS” and to the scheme as now amended as “the amended CSCS”.   

2. The CSCS was made under section 1 of the Superannuation Act 1972 (“the 1972 

Act”) in 1994 and has been amended from time to time since then.  The amendment 

provisions to create the amended CSCS were laid before Parliament by the Defendant 

on 5 February 2010 and purported to take effect with effect from 1 April 2010.  The 

application came on before me as a rolled-up hearing for permission with detailed 

argument on the merits to follow.  Having read into the case in advance of the 

hearing, I gave permission at the outset of the hearing for judicial review to proceed 

and heard full argument on the merits.   

3. The purpose of the judicial review claim is to contest the lawfulness of amendments 

to the CSCS which have now been introduced. These have the effect of reducing in 

some cases the benefits to be received by civil servants who are made redundant, are 

compelled to take early retirement or are dismissed on grounds of structural 

reorganisation or in similar circumstances. The background to the introduction of the 

changes is the growing cost of pension provision as life expectation increases (since 

some of the benefits in question involve early payment of pensions), constraints upon 

the public finances in current circumstances and a desire on the part of the 

Government to reduce the costs of redundancy through restructuring of government 

departments and so forth.   

4. The Claimant is a trade union representing large numbers of civil servants. It objects 

to the introduction of the changes to the CSCS. The Claimant maintains that the 

amendments to the CSCS deprive its members of what it says are accrued rights in 

respect of redundancy and other payments which might have to be made to them if 

certain contingencies occur - e.g. if they are made redundant or are compelled to take 

early retirement - and that by virtue of section 2(3) of the 1972 Act its consent is 

required before such changes could validly be brought into effect.  It has not 

consented to the changes.   

5. In the alternative, the Claimant submits that it had a legitimate expectation that its 

consent would be sought and obtained before the introduction of such changes to the 

CSCS, which legitimate expectation has been defeated by the Defendant without 

proper justification.   

6. The CSCS contains many complicated, detailed provisions setting out various 

payments and pensions which may become payable in certain circumstances to civil 

servants.  It was not necessary for the purposes of this application for me to be taken 

through the detail of all these benefits.  The benefits may vary depending on when 

individuals became civil servants.  Many of them are defined by reference to length of 

service or by reference to accrued pension entitlements, which in turn depend on the 

length of service or additional voluntary contributions which have been made by 

employees.  By way of example, it is helpful to set out the following passages from 

section 2 of the CSCS, which is headed “Compulsory and redundancy category (1972 

Section Members)”: 



 

 

“2.1 A civil servant who is compulsorily retired early on 

grounds of structure or limited efficiency, or retired early on 

grounds of redundancy, will receive the benefits as described in 

rules 2.2 to 2.9. … 

Early retirement for civil servants in post on or before 31 

March 1997 

2.2 This rule applies where a civil servant: 

(a) was in post on or before 31 March 1997; 

(b) is retired early on or after 6 April 2006 under rule 2.1 

above; 

(c) is aged 50 or over; 

(d) has five or more years’ qualifying service;  

(e) has not opted out of the 1972 Section; and 

(f) has not opted in accordance with rule 2.4 to be treated 

under section 2A. 

The civil servant will be eligible for a pension and lump sum 

payable under the [Principal Civil Service Pension Scheme] in 

accordance with rule 3.11 of the 1972 Section, but with 

reckonable service increased by 6 2/3 years and the benefits 

being brought into payment immediately. … If the civil 

servant’s pension under rule 3.11 of the 1972 Section would 

have been higher if rule 1.6b of the 1972 Section were 

disregarded the civil servant will also be eligible for a lump 

sum compensation payment under rule 2.3a. …” 

 

7. In cases covered by rules 2.1 and 2.2, therefore, where compulsory early retirement is 

imposed on a civil servant who is aged 50 or over, his pension is brought into 

payment at the level to which his accrued pension entitlement entitles him on the basis 

of his years of reckonable service, without actuarial adjustment downwards and with 

the benefit of the notional increase of 6⅔ years of reckonable service.  By contrast, 

where a civil servant elects to take early retirement at age 50 or over, he becomes 

entitled to early receipt of pension payments but actuarially reduced in amount on the 

grounds that the pension is being taken earlier than the normal retirement age. 

8. In cases governed by rule 2.2 of the CSCS, both the amount of the pension which 

becomes payable and the amount of the lump sum payable are determined by 

reference to provisions in the Principal Civil Service Pension Scheme (“the PCSPS”). 

The amounts payable depend upon the years of reckonable service performed by the 

civil servant within the civil service and any additional voluntary contribution 

payments he has made to augment his entitlements under the PCSPS. 

9. The effect of the changes in the amended CSCS will be to reduce the level of benefits 

available to some civil servants covered by rule 2.2 and other rules in the CSCS.  The 

changes have been introduced as part of an overall package which produces increased 



 

 

benefits for some classes of worker but fewer benefits for others.  The package has 

been accepted by five of the six trade unions who represent civil servants.  However, 

the Claimant, which represents the largest number of civil servants, objects to the 

amendments on the grounds that a significant number of its members will be 

detrimentally affected by them.   

The legal background to the Superannuation Act 1972 

10. The position of civil servants at common law is that they are employed by the Crown 

at will and may be dismissed at any time without notice or other compensation: see 

Wade and Forsyth, Administrative Law, 9
th
 ed., pp. 61-65.  The harshness of that 

position has been significantly moderated by legislation, schemes made under 

legislation and administrative practice.  In addition, in the 19
th
 century pension 

provision for civil servants was introduced by legislation. The Superannuation Act 

1834 (“the 1834 Act”) and later Superannuation Acts included provisions which 

appeared to set out entitlements or rights of civil servants to receive pension when 

certain conditions were fulfilled: see, e.g., section 2 of the Superannuation Act 1859 

(“the 1859 Act”).   

11. However, it was clearly established by authority that such entitlements did not 

constitute legal entitlements to payments.  An important provision in that regard was 

section 30 of the 1834 Act, which stated: 

“Provided always, and be it further enacted, that nothing in this 

Act contained shall extend or be construed to extend to give 

any person an absolute right to compensation for past services, 

or to any superannuation or retiring allowance under this Act, 

or to deprive the Commissioners of His Majesty’s Treasury, 

and the heads or principal officers of the respective 

departments, of their power and authority to dismiss any person 

from the public service without compensation.” 

This provision remained unrepealed in later Superannuation Acts and was 

consolidated in the Superannuation Act 1965 (“the 1965 Act”) in section 79 of that 

Act, set out below. 

12. The fullest discussion of the issue of entitlements for civil servants under these 

legislative provisions is in the judgment of the Court of Appeal in Nixon v Attorney 

General [1930] 1Ch 566.  The case went on appeal to the House of Lords where, in a 

short decision, the Judicial Committee affirmed the judgments given in the Court of 

Appeal: see [1931] AC 184, especially at 190-191.   

13. In the Court of Appeal in Nixon it was observed by Romer LJ that the 1834 Act was 

“one passed for the purpose of authorising the expenditure of public money and 

defining the circumstances and manner in which it shall be expended and not one 

passed for the purpose of conferring rights upon any class of public servant” ([1930] 

1Ch at 606); he went on to hold that that result was, in any event, achieved by section 

30 of the 1834 Act. This meant that use of the word “entitled” meant no more than 

“entitled to expect” or “qualified to receive” (at pp. 606-607).  Romer LJ dismissed 

the attempt by counsel for the civil servants in that case to draw a distinction between 

“right” and “absolute right”, proposed by counsel in order to suggest some form of 

conditional legal “right” to a pension which, albeit not an “absolute” right, still 

existed as a right in law (at pp. 607 and 609).  Lord Hanworth MR rejected the same 

argument and held that section 30 “destroyed the possibility of a claim of legal right” 



 

 

(at pp. 592 and 595).  Lawrence LJ referred to authority which made the same point 

and came to the same conclusion (at pp. 599-603).   

14. All members of the Court treated the speech of Lord Buckmaster LC in Considine v 

McInerney [1916] 2 AC 163 as authority against the proposition that the language of 

entitlement to superannuation allowances used at places in  the 1834 Act and 1859 

Act created a legal right to receive a pension (pp. 596-597 per Lord Hanworth MR, p. 

601 per Lawrence LJ, and pp. 610-613 per Romer LJ). Lord Buckmaster emphasised 

that this was precluded by section 30 of the 1834 Act: see [1916] 2 AC at 169. 

15. In Nixon in the House of Lords, Viscount Dunedin gave the leading speech.  He 

approved the reasoning of the Court of Appeal and said this at [1931] AC  191: 

“My Lords, there is, first, the question of how the matter stands 

upon the statutes.  The learned counsel had to admit that in 

quite the early days there obviously was no actual right in a 

servant of the King to have a pension, and he really pinned his 

faith to the Act of 1859 and the second section of it.  It is 

impossible, of course, in that section to find positive words 

which direct that a pension must be granted; the phrase is: 

“Subject to the exceptions, the Superannuation Allowance to be 

granted after the commencement of this Act to persons who 

shall have served shall be,” so-and-so.  All through the Acts 

that follow there is a frequent use of the word “entitled”, but 

“entitled”, I take it, shows no more than entitled to such as the 

Acts give him.  I cannot do better there than quote the phrase 

which Lord Buckmaster used in Considine v. McInerney, 

where, summing up the position, he says: “He was entitled to 

expect an annual allowance,” and then he goes on, in the well 

known words that have been so often quoted, to say: “This 

expectation, though it might be relied on with full certainty, 

was none the less not a legal right, and no claim for it could be 

enforced by any legal proceedings.”  But the difficulty under 

that Act and the following Acts does not end there, because, in 

the first place, there is s. 30 of the Act of 1834, which was 

specially exempted from the repeal which was made of all other 

sections, and has to be read with all the Acts up to the present 

date.  The only argument that was presented upon that was that 

s. 30 of the Act of 1834 says there is to be no absolute right.  

My Lords, to get out of a provision that you are not to have an 

absolute right a positive provision that you are to have a right, 

is an argument which has only to be stated to be rejected. …” 

 

16. In the Court of Appeal in Nixon at [1930] 1 Ch 607-608 Romer LJ commented as 

follows on the change to language apparently of entitlement in section 2 of the 1859 

Act, which sat alongside a forfeiture provision in section 9 of that Act: 

“Why, it is asked, should this change of language occur in s. 2, 

and what was the necessity for this express power conferred by 

s. 9, if the Legislature intended the grant and the amount of the 

pension to be a matter of grace and not of right?  I think that the 

explanation is as follows: The Commissioners of the Treasury 



 

 

in the exercise of the powers conferred upon them by the 1834 

Act were, I strongly suspect, in the habit of always granting the 

maximum pensions allowable.  When, therefore, the 

Legislature was passing the amending Act of 1859 for the 

purpose of apparently further defining the powers of the 

Commissioners, it might quite intelligibly have done so in the 

language employed in the Act, without intending to confer 

upon the civil servants a legal right to have the pensions 

awarded to them.  It would, on the other hand, be very 

surprising if the Legislature when conferring such a right for 

the first time should have made so great a change in the law by 

such vague and ambiguous language. …” 

This is of some relevance to the arguments raised by the Claimant before me.   

17. The position under the Superannuation Acts, therefore, as established by strong 

authority, was that they were to be regarded primarily as setting out a code detailing 

authorisation for payments to civil servants without creating any rights for the civil 

servants to receive such payments, and that the absence of any right for a civil servant 

to receive payment was the effect of the inclusion of section 30 of the 1834 Act in the 

statutory scheme, quite apart from other considerations.  The language of the 

legislation, which appeared to be redolent of entitlements and rights for civil servants, 

fell to be read subject to these points and against the background of an absence of any 

rights against the Crown at common law to compensation or payment and did not 

create any such rights.   

18. Section 7 of the 1859 Act provided that it should be lawful for the Treasury “to grant 

to any person retiring or removed from the public service in consequence of the 

abolition of his office, or for the purpose of facilitating improvements in the 

organisation of the department to which he belongs, by which greater efficiency and 

economy can be effected, such special annual allowance by way of compensation” as 

the Treasury consider “reasonable and just compensation for the loss of office”.  It 

was thus clear, both by the terms of section 7 and by the continued operation of 

section 30 of the 1834 Act, that a civil servant dismissed on grounds of what would 

now be termed redundancy or for reasons of structural reorganisation might be paid 

an allowance but had no enforceable right to such payment.   

19. The Superannuation Acts were consolidated in the 1965 Act.  In contrast to some of 

the provisions in the earlier legislation, the main substantive provisions of that Act 

providing for payment of pensions and compensation in certain circumstances were 

expressed in permissive rather than mandatory terms (“the Treasury may grant…” 

etc.). 

20. Part I of the 1965 Act contained detailed provisions dealing with superannuation 

benefits.  These included a provision which in substance re-enacted section 7 of the 

1859 Act (section 8) and a provision (section 10) providing that an appropriate 

Minister could grant superannuation allowances (pensions) and additional allowances 

(lump sum payments) to civil servants aged 50 or more compelled to take premature 

retirement in the interests of efficiency.  Section 11 of the 1965 Act provided for 

reduction of pensions and allowances on grounds of defaults or demerit in relation to 

public service.  Part II of the 1965 Act contained special provisions relating to 

superannuation benefits for members of the diplomatic service.  Section 30 of the 

1834 Act was re-enacted as section 79 of the 1965 Act, as follows: 



 

 

“Nothing in this Act shall extend or be construed to extend to 

give any person an absolute right to any allowance or gratuity 

under Part I or Part II of this Act or to deprive the Treasury or 

the head or principal officer of any department of their or his 

power and authority to dismiss any person from the public 

service without compensation.” 

 

21. In light of the authorities referred to above, which had authoritatively explained the 

effect of section 30 of the 1834 Act, there can be no doubt that Parliament intended 

section 79 of the 1965 Act to have the same legal effect, namely to ensure that civil 

servants had no legal entitlement to receive nor any legal right with respect to the 

benefits referred to in the 1965 Act.  Again, the object of the 1965 Act was to set out a 

statutory authorisation for making payments rather than to create entitlements for civil 

servants to receive payments.   

22. The 1965 Act was supplemented by an administrative code known as “Estacode” 

which reflected negotiations between the management side and the staff side, 

represented by trade unions, under the Whitley Council system. Estacode set out 

detailed administrative provisions explaining, inter alia, how matters such as 

redundancy, compulsory early retirement on efficiency grounds and the like would be 

handled and the Act and Estacode set out what payments civil servants could expect 

to receive in such cases, both in terms of early payment of pension and lump sum 

payments.   

23. Section M of Estacode dealt with the topic of superannuation and payments under the 

1965 Act.  Paragraph 2(a) of Estacode stated: “The following points should be noted: 

(a) there is no legal right to any allowance or gratuity (section 79 [of the 1965 

Act])…”.  This spelled out in the administrative code the effect of section 79 of the 

1965 Act.  The legal effect of section 79 and the absence of any legal right to any 

allowance or gratuity (i.e. including any pension payments or lump sum payments) 

was clear to all concerned, both on the staff and management sides.   

24. Notwithstanding the discretionary nature of such payments, for a long time before 

1965 it appears that full payments of pensions and lump sums had in fact been made 

under the various legislative regimes and administrative codes: see the observations of 

Romer LJ in Nixon v Attorney General quoted at para. [16] above and of Lord 

Buckmaster LC in Considine v McInerney at [1916] 2 AC  170 (referring to the 

payment which a civil servant was “entitled to expect” and saying, “This expectation, 

though it might be relied on with full certainty, was nonetheless not a legal right, and 

no claim for it could be enforced by any proceedings”).  This is unsurprising, since 

the Crown had an interest in attracting good quality civil servants into its service 

despite the absence of legal rights for them at common law and under statute, and the 

regular exercise of discretionary powers in their favour would be likely to encourage 

such service.  The regularity of payment did not convert the 1965 Act and Estacode 

into a regime of entitlement, as the express reservation in section 79 of the 1965 Act 

and paragraph 2(a) in section M of Estacode made clear.  In line with the earlier 

practice, it appears that the practice after 1965 remained that 1965 Act payments were 

always made and Whitley Council agreements incorporated into Estacode were also 

always honoured.   

25. In the late 1960s/early 1970s the position of civil servants was subject to review by 

the Fulton Committee.  In parallel with that review, the Joint Superannuation 



 

 

Committee of the National Whitley Council (“the Joint Committee”) was set up in 

1968 to review the provisions of the 1965 Act and associated legislation.  The Joint 

Committee produced its report in February 1972 at a time when a new 

Superannuation Bill was before Parliament.  The Joint Committee noted that 

improvements were necessary to the superannuation scheme “to restore to the civil 

service the position it had traditionally held as one of the leaders in pension practice”.  

The Joint Committee’s report was written with notice of the terms of the 

Superannuation Bill then before Parliament and was intended to inform the drafting of 

the Bill and the superannuation scheme later to be introduced under it (see paragraphs 

10-12 of the report: it was noted that in the interest of flexibility and easy adaptability 

to new circumstances, the civil service pension scheme was to be removed from the 

statute book and replaced by pension terms set out in administrative documents 

promulgated by the Minister for the Civil Service).   

26. The Joint Committee’s report dealt with entitlement to benefit and forfeiture at 

paragraphs 91-95 as follows: 

“Entitlement to benefit 

91. Hitherto, Civil Service pension benefits have always been 

discretionary.  Section 79 of the Superannuation Act 1965 

states that nothing in the Act shall be construed as giving any 

civil servant an absolute right to benefit.  The Government are 

satisfied that they have never abused this power of discretion; 

nevertheless, the Committee feel that it is wrong that there 

should be such a power and that there is no good reason why 

civil servants should not have a legal entitlement to their 

pensions.  In all the other public service schemes (except the 

armed forces), and in the great majority of private schemes, 

there is a legal right to benefit. 

92. The Superannuation Bill is so framed as to make it possible 

for the new administrative scheme to specify benefits as 

mandatory.  In the new scheme, there will be a right to benefits 

where this is to the advantage of the civil servant.  This 

includes the main pension and lump sum, and widows’ and 

dependants’ pensions.  But for tax reasons the following 

benefits will continue to be discretionary: 

(i) the death gratuity and supplementary death gratuity; 

(ii) the short service gratuity, unestablished gratuity and           

marriage gratuity; 

(iii) all injury benefit payments; 

(iv) all compensation (as opposed to pension) payments 

in the premature retirement terms. 

Otherwise there will be an enforceable legal entitlement to the 

benefits of the scheme, except in the rare cases where the 

forfeiture rules may apply. 

Forfeiture 



 

 

93. The Committee agree that with the introduction of 

preservation, and the new role envisaged for pensions 

nationally, it would be inappropriate to continue the rules 

whereby Civil Service pensions can be forfeited or reduced in 

cases of misconduct and other circumstances.  In particular, 

there will be no question in the future of dismissal from the 

Service automatically leading to forfeiture of pension rights.  

However, the Committee agree that there is a narrowly-defined 

range of circumstances in which pensions should be forfeited or 

withheld: 

(i) Pensions will be automatically forfeited under the 

Forfeiture Act 1870 if the pensioner is convicted of 

treason (which normally happens only in wartime). 

(ii) If a pensioner goes bankrupt, there will continue to be 

provision (under the Bankruptcy Acts) for the pension 

to be paid over in discharge of his liabilities. 

(iii) Under Clause 5 of the Superannuation Bill, the 

pensioner will forfeit his pension if he assigns or tries 

to assign it. 

(iv) Departments will have a limited power to impose a 

lien on pension benefits in respect of sums 

misappropriated or owed to them by the employee.  

That is, the Department will be able to reduce the 

pension or deferred pension by the actuarially 

appropriate amount if the pensioner is unwilling to 

repay the amount out of his own resources.  If the 

pensioner disputes the liability, the Department will 

not be able to exercise the lien without first obtaining 

an order or judgment from a competent Court 

specifying the sum due. 

94. In the vast majority of misconduct cases, forfeiture will not 

apply.  But the Committee accept that the Government will 

reserve the right to impose forfeiture on the pensions of those 

guilty of particularly serious misconduct against the State e.g. a 

major security offence.  But it should be emphasised that these 

cases will be extremely rare, and that when they occur two 

safeguards will apply.  Firstly, the circumstances of each case 

will be discussed on a ‘without prejudice’ basis between the 

Staff and Official Sides before a decision is taken.  Secondly, 

all staff will have a right to appeal to the Appeal Board (which 

is being set up in connection with the premature retirement 

arrangements) against a decision that a pension should be 

forfeited for misconduct.  Moreover, the Department will 

accept the Appeal Board’s judgment in such cases.  This right 

of appeal will be available to those who have already left the 

Service when they forfeit their pensions, as well as to those 

who are still in service. 



 

 

95. These forfeiture rules are necessarily subject to the 

provisions of the proposed national legislation on preservation 

of pension rights and on the conditions for exemption from the 

State Reserve Scheme.  They will apply equally to deferred and 

full-term pensions.” 

 

27. The Joint Committee therefore recommended in clear terms that civil servants should 

have a legal entitlement to their pensions, but not to compensation (as opposed to 

pension) payments in the premature retirement terms.  In my view, the reference in 

paragraph 92(iv) to “pension payments” in the premature retirement terms was to the 

entitlement to early payment of pension on enhanced terms which was to be a benefit 

in certain cases (as noted, e.g., in paragraph 48 of the report; see now rule 2.2 of the 

CSCS, set out above).  Presumably pension payments, including one paid under those 

provisions, would be taxable income so there would be no tax advantage in leaving it 

as a discretionary benefit.  Other compensation payments (i.e. lump sum payments) 

might be taxable and so were to be treated as discretionary in order to secure 

advantageous tax treatment.  In view of the practice up to that point of paying such 

benefits, it is likely that the strong expectation was that they would in practice always 

continue to be paid, albeit that a discretion not to pay was to be reserved for the 

Crown.   

28. The forfeiture provisions to be introduced were to be narrowed.  According to the 

report, the main focus of the provisions was to be on payment of pensions.  This tends 

to support the interpretation of paragraphs 91 and 92 of the report as indicating an 

intention that payment of pensions (including cases where pensions were to be paid 

under the premature retirement terms) should be as of right, subject only to the 

detailed forfeiture provisions.   

29. Section III of the Joint Committee’s report dealt with preservation and transferability 

of pensions, noting that the object should be “to ensure that occupational pension 

rights are not lost when an employee leaves his employment before reaching the 

retirement age” (paragraph 22). 

30. Paragraph 12 of the Joint Committee’s report included the following: 

“12. The Staff Side have welcomed the Superannuation Bill, 

given the safeguards it contains.  Firstly, the Bill lays a 

statutory obligation on the Minister for the Civil Service to 

consult staff interests before making changes.  Secondly, there 

is a provision preventing him from worsening pensions in 

payment or pension rights already accrued unless the staff 

interests agree to it.  Thirdly, the Bill allows the scheme to give 

a legal entitlement to pensions rather than to continue on the 

discretionary basis laid down in the Superannuation Acts. …” 

In my view, the reference to a legal entitlement to pensions as the third protection 

refers generally to all cases when pensions were to be payable under the new scheme, 

including cases of compulsory early retirement. That is also the natural inference to be 

drawn from paragraphs 91 and 92 of the report.   

31. The first protection referred to in paragraph 12 of the report was the consultation 

obligation in what became section 1(3) of the Superannuation Act 1972 (“the 1972 

Act”). The second protection referred to was the provision in the Bill which became 



 

 

section 2(3) of the 1972 Act.  The long title to the 1972 Act described it, inter alia, as 

“an Act to amend the Law relating to pensions and other similar benefits payable to or 

in respect of persons in certain employment…”.  It is clear from the long title and 

from its various provisions that the 1972 Act was not confined to dealing with 

entitlements to pensions alone.   

32. Section 1 of the 1972 Act, headed “Persons employed in the civil service etc.”, 

provided in relevant part as follows: 

“(1) The Minister for the Civil Service (in this Act referred to 

as “the Minister”)- 

(a) may make, maintain, and administer schemes (whether 

contributory or not) whereby provision is made with respect 

to the pensions, allowances or gratuities which, subject to the 

fulfilment of such requirements and conditions as may be 

prescribed by the scheme, are to be paid, or may be paid, by 

the Minister to or in respect of such of the persons to whom 

this section applies as he may determine; 

(b) may, in relation to such persons as any such scheme may 

provide, pay or receive transfer values; 

(c) may make, in such circumstances as any such scheme 

may provide, payments by way of a return of contributions, 

with or without interest; and 

(d) may make such payments as he thinks fit towards the 

provision, otherwise than by virtue of such a scheme of 

superannuation benefits for or in respect of such of the 

persons to whom this section applies as he may determine. 

… 

(3) Before making any scheme under this section the Minister, 

or, if the Minister so directs in relation to a particular scheme, 

another Minister of the Crown specified in the direction, shall 

consult with persons appearing to the Minister or that other 

Minister, as the case may be, to represent persons likely to be 

affected by the proposed scheme or with the last-mentioned 

persons. 

(4) This section applies to persons serving – 

(a) in employment in the civil service of the State; or  

(b) in employment of any of the kinds listed in Schedule 1 to 

this Act; or  

(c) in an office so listed. 

(5) Subject to subsection (6) below, the Minister may by order- 

(a) add any employment to those listed in the said Schedule 

1, being employment by a body or in an institution specified 

in the order, 



 

 

(b) add any office so specified to the offices so listed, or 

(c) remove any employment or office from the employments 

or offices so listed. 

(6) No employment or office shall be added to those listed in 

the said Schedule 1 unless the remuneration of persons serving 

in that employment or office is paid out of moneys provided by 

Parliament or the Consolidated Fund. 

(7) Notwithstanding subsection (6) above, the Minister may by 

order provide that this section shall apply to persons serving in 

employment which is remunerated out of a fund specified in the 

order, being a fund established by or under an Act of 

Parliament. …” 

 

33. In section 1(1)(a) the words, “are to be paid, or may be paid”, and the removal of 

section 79 of the 1965 Act from the primary legislation made it clear that a scheme 

made by the Minister under section 1 could provide for both mandatory payments (i.e. 

as a matter of legal entitlement for the civil servant employee) and for a discretion for 

the Minister to make payments.   

34. Section 1(4)-(7) indicated that the scope of the statutory regime was persons to whom 

payments were to be made out of the Consolidated Fund or from monies voted by 

Parliament.   

35. Section 2 of the 1972 Act provided in relevant part as follows: 

“... 

(2) Any scheme under the said section 1 may make provision 

for the payment by the Minister of pensions, allowances or 

gratuities by way of compensation to or in respect of persons – 

(a) to whom that section applies; and 

(b) who suffer loss of office or employment, or loss or 

diminution of emoluments, in such circumstances, or by 

reason of the happening of such an event, as may be 

prescribed by the scheme. 

(3) No scheme under the said section 1 shall make any 

provision which would have the effect of reducing the amount 

of any pension, allowance or gratuity, in so far as that amount 

is calculated by reference to service rendered before the coming 

into operation of the scheme, or of reducing the length of any 

service so rendered, unless the persons consulted in accordance 

with section 1(3) of this Act have agreed to the inclusion of that 

provision. 

(4) Subject to subsection (3) above, any scheme under the said 

section 1, or any provision thereof, may be framed – 



 

 

(a) so as to have effect as from a date earlier than the date on 

which the scheme is made; or 

(b) so as to apply in relation to the pensions, allowances or 

gratuities paid or payable to or in respect of persons who, 

having been persons to whom the said section 1 applies, 

have died or ceased to be persons to whom that section 

applies before the scheme comes into operation; or 

(c) so as to require or authorise the payment of pensions, 

allowances or gratuities to or in respect of such persons. … 

(9) Any scheme under the said section 1 may amend or revoke 

any previous scheme made thereunder. 

(10) Different schemes may be made under the said section 1 in 

relation to different classes of persons to whom that section 

applies, and in this section “the principal civil service pension 

scheme” means the principal scheme so made relating to 

persons serving in employment in the home civil service or the 

diplomatic service. 

(11) Before a scheme made under the said section 1, being the 

principal civil service pension scheme or a scheme amending or 

revoking that scheme, comes into operation the Minister shall 

lay a copy of the scheme before Parliament. 

(12) Notwithstanding any repeal made by this Act, the existing 

civil service superannuation provisions, that is to say, the 

enactments and instruments listed in Schedule 2 to this Act, 

shall, with the necessary adaptations and modifications, have 

effect as from the commencement of this Act as if they 

constituted a scheme made under the said section 1 in relation 

to the persons to whom that section applies, being the principal 

civil service pension scheme, and coming into operation on the 

said commencement and may be revoked or amended 

accordingly.” 

 

36. Section 2(2) specifically authorised the Minister to include in a scheme made under 

section 1 provision for payment of “pensions, allowances or gratuities” as 

compensation for persons who suffer loss of office or employment.  This covered, for 

example, provision for payment of early enhanced pensions and lump sum payments 

to persons who were subject to compulsory early retirement as contemplated by the 

1965 Act and as referred to in the Joint Committee report.  

37. Where section 2(3) applied, it conferred a particularly strong protection for civil 

servants, since the agreement of their representative trade union would be required for 

any changes to take effect - mere consultation would not be enough.  By virtue of 

section 1(12) of the 1972 Act read with Schedule 2 to that Act, the scheme in the 1965 

Act – including section 79 of that Act – was deemed to be a scheme made under 

section 1 of the 1972 Act as at the commencement of the relevant provisions in the 

1972 Act on 25 March 1972.  Therefore it appears that that scheme was intended to 



 

 

attract the protection in section 2(3), notwithstanding the incorporation of section 79 

of the 1965 Act in the scheme.   

38. That impression is reinforced by the terms of paragraph 12 of the Joint Committee 

report, which records the understanding of the staff and management sides at the time 

regarding the protections which would apply with the introduction of the 

Superannuation Bill.  Such contemporaneous understanding of the effect of an Act, 

particularly by an official body like the Joint Committee, constitutes a powerful form 

of contemporanea expositio and is a legitimate aid to the construction of that Act: see 

Bennion on Statutory Interpretation, 5
th
 ed., pp. 702-706 and 711-712.  That is 

especially the case where, as here, an Act is being introduced specifically to regulate 

relations between certain persons and it is those persons who have the understanding 

in question.   

39. This understanding of the effect of section 2(3) is also borne out by the words of 

section 2(3) itself, as originally enacted.  In that regard I accept the submission of Mr 

Giffin QC for the Claimant that on its natural construction the provision applied to 

pensions, allowances and gratuities of all forms, including those to be paid by way of 

compensation for loss of office or employment as referred to in section 2(2) (see the 

word, “any”, in section 2(3)), thus covering both lump sum payments and early or 

enhanced payments of pension in such cases.  The words, “in so far as that amount is 

calculated by reference to service rendered before the coming into operation of the 

scheme”, in section 2(3) were apt to cover the amount of any lump sum payment or  

pension payment in case of dismissal on grounds of redundancy, departmental 

restructuring or compulsory early retirement or the like, where the amount to be paid 

was calculated by reference to service rendered before the commencement of the 1972 

Act (and hence before the deemed commencement of the existing scheme as a scheme 

under section 1 of the 1972 Act by virtue of section 2(12) of that Act).  The operation 

of the provision was not expressed to depend upon the civil servant having legal rights 

to such benefits.   

40. The presence of the general provision in section 79 of the 1965 Act (as part of the 

original deemed scheme under section 1 of the 1972 Act) preventing any legal rights 

to such payments and, indeed, preventing any legal rights even to those pension 

payments and lump sums due to commence or to be paid upon reaching the ordinary 

retirement age from arising was clearly not intended to have the effect of depriving 

civil servants of any protection at all under section 2(3).  Section 2(3) was expressed 

in language apt to cover the administrative arrangements governing payments under 

the 1965 Act and Estacode, which were well known to both the staff and management 

sides and which were routinely followed in practice.   

41. Ms Laing QC, for the Defendant, accepted that the protection in section 2(3) as 

originally enacted covered pension payments and lump sums due to commence or to 

be paid upon reaching the ordinary retirement age, but sought to suggest that it did not 

cover payments (whether by way of early pension or lump sums) as compensation for 

earlier loss of office or employment.  I can see no textual or other warrant for limiting 

the operation of section 2(3) in this way.  As submitted by Mr Giffin, section 2(3) as 

originally enacted provided no basis for drawing any distinction between ordinary 

pension payments and pension and other payments payable in the type of 

circumstances covered by section 2(2).   

42. Ms Laing sought to support her submissions by reference to the notes on clauses 

prepared for Ministers at the time of the passage of the Superannuation Bill through 

Parliament in 1972.  There is no evidence that these notes on clauses were made 



 

 

generally available in the course of parliamentary debates on the Bill. It seems that 

they were simply for the private use of Ministers in the course of debates. In my view, 

it is not legitimate to refer to them as an aid to construction of the legislation.  In any 

event, I did not find any clear or helpful indication in the notes on clauses I was 

shown in relation to the 1972 Act which would have caused me to depart from the 

analysis above.   

43. The conclusion I have reached that section 2(3) of the 1972 Act as originally enacted 

covered payments due as a matter of administrative practice rather than legal 

entitlement, payable in circumstances of loss of office or employment, where such 

payments were “calculated by reference to service rendered before the coming into 

operation of the scheme” gives rise to what might be regarded from a certain 

perspective as an odd position.  Why should the strong protection in section 2(3) 

apply in relation to benefits to which there was no legal entitlement?  I consider that 

the oddity disappears when it is recalled that, by long tradition, the discretion not to 

pay such benefits by virtue of section 79 of the 1965 Act was formally reserved but 

does not appear to have been operated in practice.  As a matter of practice, both staff 

and management sides in 1972 took the benefits set out in the 1965 Act and Estacode 

to be entitlements in all but legal theory. In light of that it made considerable sense 

from the point of view of civil servants and their unions that the 1972 Act should 

include the protection set out in section 2(3) as a protection covering not just ordinary 

pension and lump sum payments upon retirement in the ordinary course, but also 

pension and lump sum payments (if calculated by reference to length of service) 

payable as compensation for earlier loss of office or employment as contemplated by 

section 2(2) of the 1972 Act.  In both cases a civil servant was to be regarded as 

having built up by reference to length of service an expectation closely analogous to a 

right to enhanced protection (something which could be “relied on with full 

certainty”, in the words of Lord Buckmaster), whether in the form of expectation of 

an increased pension entitlement if retiring at the ordinary retirement age, or enhanced 

protection if made redundant or compulsorily retired before then. 

44. It is noteworthy that paragraph 12 of the Joint Committee report uses the expression, 

“pension rights already accrued”, to refer to pension rights which have accrued 

according to the administrative practice up to then (as distinct from as a matter of 

legal entitlement).  This underscores the point that the staff side and the management 

side regarded the detailed administrative rules operated under the 1965 Act as creating 

what was in substance a set of accrued rights based on length of service.  Viewed as 

accrued rights, these fell to be protected from future changes to the scheme.   

45. Moreover, under the scheme contained in the 1965 Act, compensation for early 

retirement etc. under the scheme was integrated with the general provisions on 

payment of pensions.  So, for example, where a civil servant aged 50 or over was 

subject to premature retirement, he was to be entitled to early payment of pension and 

a lump sum (section 10 of the 1965 Act, read with section 5).  The scheme did not 

draw a distinction between ordinary pensions and lump sums payable on reaching 

ordinary retirement age on the one hand, and pensions and lump sums payable upon 

termination of employment at different times on the other.  This feature of the 

scheme, in existence when the 1972 Act was passed, serves to reinforce the point 

made by Mr Giffin that no distinction in terms of protection of “accrued rights” in 

relation to pensions and other payments was intended to be drawn between retirement 

at ordinary retirement age or earlier dismissal so far as the protection conferred by 

section 2(3) was concerned.   



 

 

46. This integration of compensation rights and pension rights referred to above 

continued to be a feature of the first scheme made by the Minister under section 1 of 

the 1972 Act – the PCSPS - which was laid before Parliament on 15 June 1972 and 

came into operation on 16 June 1972, and of the PCSPS as it stood when section 2(3) 

of the 1972 Act was amended in 1990.  It also continued to be a feature of the CSCS 

when it was separated off from the PCSPS as a distinct scheme in 1994 (as described 

below), as is illustrated by the terms of rule 2.2 of the CSCS set out above.  It 

continues to be a feature of the amended CSCS.   

47. Further, although at the time the 1972 Act came into force the relevant scheme (i.e. 

that contained in the 1965 Act) did not contain any legal entitlements on the part of 

civil servants to receive the pension and lump sum payments which it was expected 

would be paid, it did set out a regime by reference to which any civil servant could 

invite the Minister to exercise his discretion to make such payments in his favour.  In 

relation to a decision in that regard, the civil servant might have public law claims 

against the Minister if he did not exercise his discretion in a fair and proper manner.  

Those claims would be likely to be improved if the Minister continued, despite 

amendment of the scheme, to be subject to an administrative practice or policy of 

making payments calculated by reference to length of reckonable service in 

accordance with the scheme prior to its amendment.  In particular, it might well be 

difficult in public law terms for the Minister to fail to recognise existing 

administrative entitlements as set out in the scheme in individual cases.  Therefore, 

protection by virtue of section 2(3) of “accrued rights” under the administrative 

scheme, even though they did not constitute legal entitlements as such, would be of 

real legal benefit to the individuals who had accumulated them by long service. It is 

plausible to infer that, for this reason also, Parliament intended by section 2(3) of the 

1972 Act to confer protection for individuals in relation to such “accrued rights”.   

Development of the legal framework from 1972 and the interpretation of section 2(3) of the 

1972 Act as amended 

48. At first, the schemes made by the Minister under section 1 of the 1972 Act followed 

the pattern of the scheme under the 1965 Act by dealing with pensions and 

compensation arrangements in a single scheme – the PCSPS.  Rule 8.1 of the PCSPS 

gave effect to the recommendation of the Joint Committee in paragraph 91 of its 

report by adapting the language of section 79 of the 1965 Act to provide that certain 

benefits, including “compensation payments for premature retirement under section 

10 [of the PCSPS]”, should be paid only as a matter of discretion not right.  By 

inference from that provision and from the language of entitlement in relation to other 

benefits (such as pension benefits) used elsewhere in the PCSPS, the PCSPS 

conferred legal rights to those other benefits (including, on its proper construction in 

light of the Joint Committee report, pension benefits when they became payable in 

respect of early loss of employment). 

49. In 1990 the 1972 Act was amended by the Pensions (Miscellaneous Provisions) Act 

1990 (“the 1990 Act”).  The changes were introduced to take account of pension 

rights under money purchase schemes which were now to be available (i.e. schemes 

whereby additional pension rights could be purchased by money contributions made 

by employees).  Section 2(3) of the 1972 Act was amended so as now to read: 

“No scheme under the said section 1 shall make any provision 

which would have the effect of reducing the amount of any 

pension, allowance or gratuity, in so far as that amount is 

directly or indirectly referable to rights which have accrued 



 

 

(whether by virtue of service rendered, contributions paid or 

any other thing done) before the coming into operation of the 

scheme, unless the persons consulted in accordance with 

section 1(3) of this Act have agreed to the inclusion of that 

provision.” 

 

50. This is the provision which is currently in force.  Ms Laing submits that the new 

reference to “rights which have accrued” in section 2(3) (as amended) shows that the 

provision confers protection only in relation to benefits under the PCSPS or CSCS to 

which individual civil servants have a full legal entitlement.  She further submits that 

such benefits are limited to benefits payable when retirement occurs at normal 

retirement age and do not include benefits payable under the CSCS in relation to 

redundancy, compulsory early retirement and so forth.   

51. I do not accept these submissions.  As to the first point, in my judgment the phrase 

“rights which have accrued” uses the words “rights” and “accrued” in the same 

natural, non-technical sense in which they were used in paragraph 12 of the Joint 

Committee report.  In the context of the PCSPS as it stood down to 1994 and now in 

the context of the PCSPS and CSCS, those entitlements which existed as a matter of 

administrative practice (albeit not as a matter of legal right) were nonetheless 

regarded by both staff and management sides as “accrued rights” in the sense relevant 

for the protection of section 2(3) to apply.  The position down to 1972, according to 

which benefits which were as a matter of legal form discretionary were nonetheless 

treated in substance as entitlements and were in fact always paid, had been continued 

without a break up to the amendment of the law in 1990.  Moreover, the language in 

the PCSPS in relation to such discretionary benefits was the language of entitlement 

and right.  Thus, on the natural reading of section 2(3) in its particular context and 

against the background of the Joint Committee report, I consider that the phrase, 

“rights which have accrued”, was apt to cover both those pension and other rights 

which were a matter of legal entitlement and also other “rights” to benefits which 

were in substance a matter of administrative entitlement.   

52. This interpretation of section 2(3) as amended is supported by a number of other 

factors: 

i) Under the PCSPS as it stood in 1990, entitlements to pension payments and to 

other lump sum payments were closely bound up together, were expected to be 

paid in each case as of course, and there was no apparent reason for treating 

them differently in terms of protection under section 2(3).  The reason given in 

the Joint Committee report and subsequently for continuing to treat some 

benefits as discretionary was to secure tax advantages for employees, which 

reason did not suggest that there should be any lesser protection in respect of 

such benefits than in respect of pension payments so far as concerns the 

operation of section 2(3); 

ii) It appears from examination of the terms of the 1990 Act and the other 

amendments it introduced into the 1972 Act (see e.g. section 1(2A), referring 

to money purchase schemes) that the intention of Parliament in the 1990 Act 

was simply to make amendments to the 1972 Act to accommodate money 

purchase schemes and not to remove or cut down substantive protective rights 

conferred by the 1972 Act as originally enacted, in particular in section 2(3).  

If the intention had been to remove or cut down the protection for individuals 



 

 

afforded by section 2(3) as originally enacted, I think that much clearer 

language would have been used; and 

iii) The Minister who introduced the 1990 amendment in Parliament made 

statements on the second reading of the Bill in 1990 (see Hansard, HC Deb., 8 

January 1990, vol. 164 cols. 709-727) which made clear that there was nothing 

“in this largely technical and tidying up Bill that needs to be controversial…” 

and that the Bill made only “minor changes to the legislative framework for 

public service pensions” including “minor consequential amendments 

occasioned by the wider scope for making additional voluntary contributions 

introduced following the Social Security Act 1986” and did “not make major 

amendments to the existing law”.  In relation to the clause containing the 

amendment to section 2(3) of the 1972 Act, he said: “[it] brings money 

purchase pension schemes for civil servants within the scope of the existing 

arrangements for agreeing amendments to civil service pension schemes that 

may adversely affect the accrued rights of scheme members or pensioners”.  In 

my view, these statements constitute statements in Parliament by the promoter 

of the Bill of the requisite clarity to provide a good indication of the object or 

mischief at which a provision was aimed, to which it is legitimate and 

appropriate to have regard when interpreting the legislation in question.  The 

statements clearly show that it was no part of the purpose for the amendment 

to cut down existing protective rights as already set out in section 2(3), but 

rather was to extend that existing protection to cover rights of the relevant kind 

which had been acquired by making additional voluntary contributions as well 

as by length of service.   

53. In addition to these statements in Hansard, both parties sought to rely upon the notes 

on clauses which were prepared in relation to the relevant amendment in 1990.  It 

appears that these notes on clauses were circulated generally to MPs, unlike the notes 

on clauses in relation to the 1972 Act referred to in para. [42] above.  This seems to 

have been done pursuant to a practice which developed for Ministers to share notes on 

clauses with MPs (see Craies on Legislation, 9
th
 edition, paragraph 9.4.1).  This was 

in the period before the adoption of the modern practice of publishing Explanatory 

Notes alongside Bills: see Craies, paras. 9.4.1 to 9.4.5 and 27.1.7; Bennion, op. cit.¸ 

pages 641-643.   

54. There are some examples in the authorities of reference being made to notes on 

clauses (see Davidson v The Scottish Ministers [2005] UKHL 74 at [50] per Lord 

Hope and R. v St Helens Justices, ex p. Jones [1999] 2 All ER 73), but it is unclear 

quite what weight is given to them in these cases and there was no detailed discussion 

whether it is in fact appropriate for reference to be made to such materials as aids to 

the interpretation of an Act of Parliament.   

55. In my judgment, notes on clauses (as distinct from published explanatory notes) are 

not a proper aid to the interpretation of an Act of Parliament, whether they are 

circulated to MPs (as happened in relation to the 1990 Act) or not (as in relation to the 

1972 Act).  Although in the former case, unlike the latter case, it might be argued that 

there are some grounds for saying that the notes on clauses form part of the contextual 

background against which the Bill was passed by Parliament as a collective body, so 

that they should be taken to have an interpretive role and status analogous to that of 

statements in a White Paper proposing legislation, or in clear statements by a 

promoter of a Bill in Parliament or in modern form Explanatory Notes, I think that 

there is an important difference from all these cases.  Notes on clauses when not cited 

in debate are private documents not available to the public at large, unlike White 



 

 

Papers, statements reported in Hansard and published Explanatory Notes.  An Act of 

Parliament creates law applicable to all citizens. In my judgment, it is fundamental 

that all materials which are relevant to the proper interpretation of such an instrument 

should be available to any person who wishes to inform himself about the meaning of 

that law.  That is not the position in relation to notes on clauses and for that reason I 

do not consider they are a legitimate aid to construction of an Act of Parliament.  (I 

should perhaps add that, in any event, even if reference were to be made to the notes 

on clauses for the 1990 Act, they would in my view serve to confirm the point already 

made above by reference to Hansard).   

56. For these reasons, I accept Mr Giffin’s submission that section 2(3) of the 1972 Act as 

amended is properly to be interpreted as conferring protection in relation to all 

entitlements in the PCSPS and CSCS referable to length of service and contributions 

paid, whether they constitute legal entitlements in the full sense or entitlements as a 

matter of established and declared administrative practice as set out in any relevant 

scheme made under section 1 of the 1972 Act.   

Application of section 2(3) of the 1972 Act in relation to the CSCS 

57. It remains to explain the significance of that conclusion in relation to the present 

situation.  After the 1972 Act was amended in 1990, further changes were made to the 

PCSPS.  In 1994, for reasons to do with seeking to ensure that the civil service 

pension scheme complied with Inland Revenue standards and with seeking to 

facilitate possible privatisation of public services, the elements of the PCSPS which 

related to redundancy, compulsory early retirement and so forth were separated off 

from the ordinary pension provisions, to constitute the CSCS.  The CSCS was made 

as a scheme under section 1 of the 1972 Act, since it amended the PCSPS: see 

sections 2(9) to 2(11) of the 1972 Act.  However, it is clear that this change was not 

intended to produce any substantive alteration in the pension and other benefits 

available to civil servants, and the CSCS and PCSPS remained closely linked, as rule 

2.2 of the CSCS set out above illustrates.   

58. The CSCS continued to include a provision derived from section 79 of the 1965 Act.  

Rule 1.4 of the CSCS provides: 

“Compensation payments for early retirement or severance 

under sections 2 to 8 of this scheme and for personal injury 

under section 10 of this scheme will be paid at the discretion of 

the Minister, and nothing in this scheme will extend or be 

construed to extend to give any person an absolute right to 

them.” 

But, as with the PCSPS before the changes in 1994, other provisions in the CSCS 

(including in sections 2 to 8 and section 10) are expressed in terms of entitlement: see 

e.g. rule 2.1 set out above.   

59. The change in 1994 to hive the CSCS off from the PCSPS therefore left the basic 

pattern for provision of benefits unchanged from what it had been when the 1972 Act 

was enacted.  As before 1994, all benefits under the PCSPS and CSCS, whether 

payable as a matter of legal or administrative entitlement, were paid without 

exception.  In light of the interpretation of section 2(3) of the 1972 Act as amended 

set out above, therefore, those benefits under the CSCS in relation to redundancy, 

compulsory early retirement and the like, which are defined by reference to length of 

service or contributions paid, all attract the protection of section 2(3).  The Claimant’s 



 

 

agreement is required before the terms governing the amount of those benefits may be 

altered.   

60. For these reasons, the Claimant’s application for judicial review succeeds and the 

amended CSCS falls to be quashed. Consideration will now need to be given to what 

any quashing order should say and how far the effects of this judgment extend.  The 

parties should consider the terms of the order which they propose should be made in 

the light of this judgment.  Any outstanding area of dispute in relation to the terms of 

the order can be referred back to the court for determination. 

61. Since I have accepted the Claimant’s primary case based on section 2(3) of the 1972 

Act, it is neither necessary nor appropriate to consider its alternative case based on an 

alleged breach of legitimate expectation, nor the other alternative cases it presented in 

relation to the operation of section 2(3) of the 1972 Act. 
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The Honourable Mr. Justice McCombe :  

(A) Introduction 

1. This is an application for judicial review of a decision by the Defendant of 22 

December 2010 whereby he introduced a scheme under section 1 of the 

Superannuation Act 1972 amending the Civil Service Compensation Scheme 

(“CSCS”), and thereby reducing the benefits paid to scheme members on 

redundancy and early retirement. The Claimants also apply for a declaration of 

incompatibility under the Human Rights Act 1998 and/or a quashing order in 

respect of certain provisions of the Superannuation Act 2010. The relevant 

provisions of the 2010 Act which are under attack are those applying a 

statutory cap to the benefits payable under the CSCS. 

2. The CSCS is a statutory scheme made under the 1972 Act, applying to more 

than 600,000 public servants. The principal features of the scheme, as it 

existed up to December 2010, date from 1987. The First Claimant is the 

largest of the Civil Service trade unions. The Second Claimant is the largest 

trade union representing uniformed grades of prison staff and staff working in 

the field of secure psychiatric care. The First Claimant has about 270,000 

members; the Second Claimant’s membership is about 35,000, some of whom 

are employed in the private sector. The individual claimants were at the start 

of the proceedings representative members of the public service, although (as I 

was told) the Fourth Claimant has left the service since that time. 

3. The Claimants allege that the changes to the CSCS effected by the Defendant 

through the new scheme and by the 2010 Act constitute unlawful interferences 

by the Defendant and/or by the Act, contrary to the rights of civil servants 

under Article 1 of Protocol 1 (“A1P1”) to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms (“ECHR”). That 

Article provides:  

“Article 1. Protection of property. Every natural or legal 

person is entitled to the peaceful enjoyment of his 

possessions. No one shall be deprived of his possessions 

except in the public interest and subject to the 

conditions provided for by law and by the general 

principles of international law.  

 The preceding provisions shall not, however, in any 

way impair the right of a State to enforce such laws as it 

deems necessary to control the use of property in 

accordance with the general interest or to secure the 

payment of taxes or other contributions or penalties.” 

Further, it is argued that the new arrangements unlawfully breached the 

legitimate expectations of civil servants under domestic law. In addition, it is 

said that the steps taken constitute a breach of Article 11 of the ECHR 

(“Freedom of Assembly and Association”) by the annulment of arrangements 

made under a collective bargaining agreement with trade unions. Finally, it is 

said the new arrangements are ultra vires the statutory powers in the 2010 Act 

because they make non-consensual changes to benefits which are not 



 

 

“compensation benefits” within the meaning of that expression as defined by 

the Act. 

(B) The Old Scheme and the New Scheme Compared 

4. For this purpose it is necessary to understand that the Principal Civil Service 

Pension Scheme (“PCSPS”), from which CSCS was hived off in 1994,          

had three separate sections called respectively the “classic”, “premium” and 

“nuvos” sections making provision in differing ways for different classes of 

civil servants depending upon an individual’s entry date into the service. With 

this in mind the Old Scheme can be summarised as follows, as set out in the 

Defendant’s skeleton argument:  

(i) The Old Scheme terms provided power for government employers to 

make payments on: 

a. Early termination of contract of permanent staff (sections 

2, 2A, 3, 3A,  4 and 7)  

b. Early termination of contract of fixed-term workers 

(section 8) 

c. Compensation in lieu of notice (section 9) 

d. Personal injury (section 10) 

e. Dismissal for inefficiency - poor performance or poor 

attendance (section 11) 

 

(ii) Under rule 1.4 of the scheme, benefits under all these sections were 

expressly described as discretionary save for compensation in lieu of 

notice and payments made under rule 1.14. Rule 1.14 provided an 

underpin for compensation benefits so that redundancy payments could 

not be less than the statutory scheme would require. These payments 

were not covered by the discretion of rule 1.4. 

 

(iii) Sections 2 and 2A set out benefits payable under the 

Compulsory and Redundancy category.  Section 2A applied to 

members of the premium category and, while the shape of the benefits 

were slightly different from those provided for in section 2, the 

intention was that they should be of essentially the same value as 

follows: people aged under 50 (or aged between 50 and pension age 

(60) and with less than 5 years’ service) could be eligible for a 

Compulsory Early Severance (CES) lump sum payment.  The CES 

terms applied on redundancy and could be used by employers for 

certain categories of voluntary exit. CES compensation payments were 

calculated as: 

 One month’s pay per year of service; plus 

 One month’s pay per year of service given after the later of (a) age 

30 and (b) attaining 5 years’ service; plus 

 One month’s pay per year of service given after the age of 35. 

 

(iv) CES payments could not generally exceed three years’ pay other than 

where an individual was covered by “reserved rights”.  In these cases 

the terms were set out in section 7.  Where staff left on CES terms, 

their pension benefits were treated as if they had resigned – that is, 

provided the individual had at least 2 years’ service, preserved in the 



 

 

scheme for payment at pension age (typically 60). People aged between 

50 and 60 (with a minimum of 5 years’ service) could be eligible for 

Compulsory Early Retirement (CER) terms. These comprised: 

 Immediate payment of pension (and pension lump sum) without 

actuarial reduction for early payment; plus 

 Pensionable service enhanced by up to 6⅔ years (subject to the 

resulting pension not exceeding that which would have been 

earned if the person had carried on working until pension age); 

plus 

 A lump sum compensation payment of up to 6 months’ pay. 

 

(v) Sections 3 and 3A set out the benefits that could be payable under the 

Flexible category.  Section 3A applied to members of the premium 

category and were of essentially the same value as those provided for in 

section 3: People aged under 50 (or aged between 50 and pension age (60) 

and with less than 5 years’ service) could be eligible for a Flexible Early 

Severance (FES) lump sum payment.  The FES scheme was to be used in 

circumstances where the individual was not under any compulsion to 

leave.   FES compensation payments are calculated as: 

 Two weeks’ pay per year of service; plus 

 One week’s  pay per year of service given after the first 5; plus 

 One week’s pay per year of service given after the first 10; plus. 

 Two weeks’ pay per year of service given after age 40. 

FES benefits could not exceed 2 years’ pay. 

 

(vi) People aged between 50 and 60 (and with a minimum of 5 years’ 

service) could be eligible for Flexible Early Retirement (FER) terms.  

These were calculated in the same way as CER terms but without the 

lump sum compensation payment. 

 

(vii) A further option open to employers, in respect of employees aged over 

50, was Approved Early Retirement (AER).  As with the Flexible terms, 

this could only be used where the individual was under no compulsion to 

leave.  This provided immediate payment of pension (plus associated 

pension commencement lump sum) without the normal reduction for early 

payment. 
 

(viii) While sections 2A and 3A applied to premium members, there were no 

equivalent provisions for nuvos members prior to the introduction of the 

February 2010 scheme, which was quashed.  The practice under the Old 

Scheme rules was that, where departments wished to provide CSCS-

equivalent benefits to people who were pensioned under nuvos, they 

applied to the Cabinet Office.  Cabinet Office then calculated the benefits 

and, having secured Treasury agreement to these benefits being paid ex-

gratia, advised the employer department accordingly.  The New Scheme, 

which took effect from 22
 
December 2010 applies to nuvos members in 

the same way as to others.  

 

5. In contrast, the principal features of the New Scheme are these:  



 

 

1. A standard “tariff” of 1 month’s salary per year 

of service; 

2. The ability to vary that tariff between the 

statutory minimum and twice the standard tariff 

for voluntary departures with no crystallised risk 

of redundancies; 

3. By way of instructions issued by the Minister, a 

commitment that staff would always have at 

least one opportunity to apply for a voluntary 

scheme offering the standard tariff and all other 

optional items before being made compulsorily 

redundant, but after being told that they are at 

risk of compulsory redundancy;  

4. A cap of 12 months for compulsory 

redundancies and 21 months for voluntary 

departures; 

5. The ability to treat all staff below a certain 

salary level (initially £23,000 but set as 90% of 

the Private Sector Median Earnings) as being at 

that salary level for purposes of the calculation; 

6. Setting a cap (currently £149,820 and linked to 6 

times the Private Sector Median Earnings) on 

the amount of salary that will count for 

compensation purposes; 

7. The ability for staff who have reached their 

minimum pension age to draw an unreduced 

pension based on their service to date in return 

for surrendering some or all of their 

compensation payment.  In voluntary 

redundancy (and where the employer so agrees, 

voluntary exit) cases, where the whole payment 

does not meet the cost the employer will pay the 

difference; 

8. Payments above the ‘caps’ for the ‘reserved 

rights’ category of civil servants (see paragraph 

4(v) Summary Grounds of Resistance) on 

voluntary and compulsory redundancy (but not 

voluntary exit).”  

 

6. I was told by Miss Simler QC (with whom Mr Sheldon QC appeared) for the 

defendant that the New Scheme (broadly) gave to the departing civil servant 

earning in excess of £23,000 per annum approximately 58.3% of the 

compensation payment that he or she would have received under the Old 

Scheme. I do not believe that that information was contentious. 



 

 

(C) Legal Background 

7. The legal status of civil servants and the terms on which their salaries, 

pensions and other benefits become payable, in historical context, are dealt 

with fully in paragraphs 10 to 49 of the judgment of Sales J in R (on the 

application of the Public and Commercial Services Union) v Minister for the 

Civil Service [2010] EWHC 1027 (Admin) (hereafter “PCSU 1”). I do not 

intend to traverse that ground again. I confine myself to a summary of the 

legal position as it stood at the time of that judgment and then to bring this 

aspect of the case up to date. In doing so, I shall try to summarise the evidence 

as to the political considerations that underlay the changes. 

8. Originally, civil servants had no formal legal entitlement to compensation on 

dismissal. That rule was mitigated by statutes passed in the 19
th
 and 20

th
 

centuries, beginning with the Superannuation Act 1834. The Acts provided for 

“entitlements” to receive such benefits, but what one hand appeared to give 

another took away. Section 30 of the 1834 Act provided as follows:  

“Provided always,  and be it further enacted, that 

nothing in this Act contained shall extend or be 

construed to extend to give any person an absolute right 

to compensation for past services, or to any 

superannuation or retiring allowance under this Act, or 

to deprive the Commissioners of His Majesty’s 

Treasury, and the heads or principal officers of the 

respective departments, of their power and authority to 

dismiss any person from the public service without 

compensation.” 

This provision remained in force until consolidation, in the Act of 1965, in the 

form of section 79 of that Act which provided as follows:  

“Nothing in this Act shall extend or be construed to 

extend to give any person an absolute right to any 

allowance or gratuity under Part I or Part II of this Act 

or to deprive the Treasury or the head or principal 

officer of any department of their or his power and 

authority to dismiss any person from the public service 

without compensation.” 

9. The effect of the 1834 provisions was considered by the Court of Appeal and 

by the House of Lords in Nixon v A-G. [1930] 1 Ch 566 and [1931] AC 184 

where it was held that “entitlement” to payments meant no more in these Acts 

than that the relevant person was “entitled to expect” or “qualified to receive” 

them and that the Acts were to be regarded as primarily setting out a code 

providing authorisation for payments to civil servants without creating any 

rights on the part of any individual to receive them: see per Sales J in PCSU 1 

paragraph 17. However, long before 1965, the regular practice had developed 

whereby full payments of pensions and other benefits were made to departing 

and retiring civil servants under the statutory scheme terms. In 1972 a high 

level review of civil service pension and benefit arrangements recommended 

that civil service pensions, properly so called, should become payable as of 

right but that, for tax reasons, death benefits, compensation payments on 



 

 

departure and some other benefits should continue to be discretionary. Again, 

pursuant to the recommendations made, the new schemes were removed from 

primary legislation and were promulgated by administrative act of the relevant 

Minister. From the beginning of the new schemes, therefore, they continued to 

provide that payments on premature retirement from the service would be paid 

by way of discretion rather than by right. The effect of that express provision 

was (as Sales J held) that the language of entitlement used in respect of other 

rights under the scheme (such as pensions) was effective to confer a true legal 

right to the relevant sums: see paragraph 48 of the judgment in PSCU 1. 

10. The 1972 Act, giving effect to these changes, also conferred further 

protections upon civil servants. First, there was enacted a statutory obligation 

to consult with (in effect) the trade unions before changing the scheme: s. 1(3) 

of the Act. Secondly, it was provided that payments calculated by reference to 

service (in short “accrued rights”) could not be reduced without the consent of 

the unions. In this respect, section 2(3) of the 1972 Act as originally passed 

was in these terms:  

“No scheme under the said section 1 shall make any 

provision which would have the effect of reducing the 

amount of  any pension, allowance or gratuity, in so far 

as that amount is calculated by reference to service 

rendered before the coming into operation of the 

scheme, or of reducing the length of any service so 

rendered, unless the persons consulted in accordance 

with section 1(3) of this Act have agreed to the 

inclusion of that provision.” 

As Sales J held, section 2(3) applied to payments that remained technically 

discretionary. Upon that provision the proposals made in February 2010 by the 

last administration to revise the scheme foundered because consent of all the 

unions was not forthcoming. Of the six relevant trade unions, five had agreed 

to the changes, but one, the First Claimant in the present proceedings, had 

refused its consent. The Minister had argued before Sales J that the reference 

in section 2(3) to “rights which have accrued” applied only to benefits to 

which there was a full legal entitlement. That argument was rejected by the 

learned judge: see paragraphs 50 to 56 of the judgment. 

11. Sales J found (paragraph 44) that both staff and management in the Civil 

Service regarded the detailed rules under the 1965 Act as creating what was in 

substance a set of accrued rights based on length of service. The judge said:  

“… although at the time the 1972 Act came into force 

the relevant scheme (i.e. that contained in the 1965 Act) 

did not contain any legal entitlements on the part of 

civil servants to receive the pension and lump sum 

payments which it was expected would be paid, it did 

set out a regime by reference to which any civil servant 

could invite the Minister to exercise his discretion to 

make such payments in his favour. In relation to a 

decision in that regard, the civil servant might have 

public law claims against the Minister if he did not 

exercise his discretion in a fair and proper manner. 



 

 

Those claims would be likely to be improved if the 

Minister continued, despite amendment of the scheme, 

to be subject to an administrative practice or policy of 

making payments calculated by reference to length of 

reckonable service in accordance with the scheme prior 

to its amendment. In particular, it might well be difficult 

in public law terms for the Minister to fail to recognise 

existing administrative entitlements as set out in the 

scheme in individual cases. ” 

12. The hearing of the arguments in PSCU 1 occurred before the General Election 

of 2010; judgment was delivered after it. As is well known, on assuming 

office, the present government took the view that the reduction of the 

country’s budget deficit was the most urgent issue to be faced and that part of 

the process of achieving such reduction required the urgent need to cut the 

budgets of government departments. It imposed a two year pay freeze on 

public sector pay and began a comprehensive public spending review to 

identify savings. The government’s view was that the size of the civil service 

would have to be cut and the cost of severance terms for departing civil 

servants would have to be reduced. The government adopted the election 

manifesto pledge of one of its constituent political parties to “reform the 

[CSCS] to bring it more into line with practice in the private sector”. The 

government considered that the terms of the Old Scheme were “unaffordable”. 

In broad terms the assessment was made that under that scheme 25,000 civil 

servants would receive on departure more than 5 times annual salary and 

6,000 more than 6 times that under compulsory redundancy terms. Under the 

flexible early retirement terms 12,000 individuals could count on benefits 

worth 5 times salary. A further 100,000 could receive packages or payments 

worth three times salary. 

13. The political view was that the Old Scheme was “… way out of kilter both 

with the wider public sector and with the private sector. As a result there are 

very many surplus staff within the civil service who are being paid to do 

nothing because this is cheaper than making them redundant…”: see the 

Defendant’s letter to the Prime Minister of 25 June 2010, core bundle 2/195. 

The same letter characterised the scheme as “absurdly generous”. It was 

considered, therefore, that if the government could not reduce the size of the 

Civil Service, because of the cost of redundancy, savings would have to be 

made elsewhere in spending programmes and in services to the public. 

14. In his evidence and in written argument, the Defendant has been at pains to 

demonstrate the generosity of the Old Scheme in comparison with redundancy 

schemes under statute and otherwise in the private and wider public sectors. It 

is, I think, common ground that the Old Scheme was very substantially more 

beneficial to members than such comparator schemes, but it is not necessary to 

set out in detail the relevant material. It is summarised in paragraphs 48 to 52 

of the Defendant’s written argument before me. 

15. In the government’s view, even the February 2010 scheme that had failed 

before Sales J, was unaffordable. However, it was clear as a matter of reality 

that the First Claimant would not agree to any further reduction of 

“entitlements” under the CSCS and that section 2(3) of the 1972 Act enabled it 

to veto any new proposals having that effect. To force the First Claimant into 



 

 

negotiation for a revised scheme, the government resolved to legislate to 

impose a straightforward statutory cap on any payments to individuals under 

the Old Scheme. The proposal was to cap the payments at 12 months’ salary 

for compulsory severance and 15 months for voluntary severance, although it 

always envisaged that a more generous overall scheme would be achieved 

once the First Claimant and the other unions came into negotiation. On 6 July 

2010 the Defendant announced the intention to legislate to impose the caps 

and at the same time invited the unions to begin negotiations for a new 

scheme. On 15 July 2010, the Bill was introduced into Parliament. In the 

course of its legislative passage the Bill was amended to remove the 

requirement of union consent (under section 2(3) of the 1972 Act) to changes 

reducing compensation payments on which the previous administration’s 

February 2010 scheme had foundered in the earlier proceedings. 

16. Negotiations then took place with the unions, including the First and Second 

Claimants. These were confidential and were conducted on a largely “without 

prejudice” basis, although some of the features of those negotiations have now 

emerged in the course of the proceedings. The government’s initial proposals  

had three features: it was desired to provide some protection for lower paid 

staff by bringing in a deemed lower limit of pay for the calculation of 

severance payments at £21,000, whereas several scheme members affected in 

fact earned less than this; secondly, there was to be a cap on the upper limit of 

earnings at £200,000; and thirdly, there would be an increased cap for 

voluntary exit terms to be agreed. In the end, as summarised above, the upper 

limit on voluntary redundancy payments was increased to 21 months, the 

deemed salary for the lower paid went up to £23,000 and there was a reduction 

to £149,820 for the upper limit of salary for compensation purposes. 

17. It will be necessary to consider a little further below the evolution of these 

proposals but the features set out above give a sufficient overview for present 

purposes. In the end the negotiating teams of five of the unions, including that 

of the Second Claimant, agreed the proposals which turned into the New 

Scheme. However, on a ballot, the membership of the First and Second 

Claimants rejected them. 

18. In the meantime the Bill had been proceeding through Parliament and received 

the Royal Assent on 16 December 2010. For present purposes, the salient 

provisions of the new Act are these. Section 2(3) of the 1972 Act was 

amended to add at the beginning the words, “Subject to subsection (3A) 

below…”. The Act then inserted a new subsection (3A) in these terms:  

“Subsection (3) above does not apply to a provision 

which would have the effect of reducing the amount of 

a compensation benefit except in so far as the 

compensation benefit is one provided in respect of a 

loss of office or employment which is the consequence 

of- 

(a) a notice of dismissal given before the 

coming onto operation of the scheme which 

would have that effect,  

or 



 

 

(b) an agreement made before the coming into 

operation of that scheme.” 

“Compensation benefits” were then defined by a new subsection (3B) as 

follows:  

“In this section- 

“compensation benefit” means so much of any 

pension, allowance or gratuity as is provided 

under the civil service compensation scheme 

by way of compensation to or in respect of a 

person by reason only of the person’s having  

suffered loss of office or employment.” 

19. Section 3 of the Act provided this:  

“(1) The civil service compensation scheme is to have 

effect    subject to the following limitations. 

(2) The aggregate amount of compensation benefits 

provided to or in respect of a person under the scheme 

is not to exceed- 

(a) in the case of a compulsory severance, an amount 

equal to that person’s pensionable earnings for 12 

months; 

(b) in the case of a voluntary severance, an amount 

equal to that person’s pensionable earnings for 15 

months.” 

20. However, by statutory instrument made on the same day under the Act, section 

3 was repealed with respect to any schemes made after the commencement of 

the Act: see the Superannuation Act 2010 (Repeal of Limits on Compensation) 

Order 2010. The effect is, however, that the caps imposed by Section 3 would 

still apply if the New Scheme were to be quashed by the Court leaving the Old 

Scheme in place. 

21. Section 2(3D) of the 1972 Act, introduced by the 2010 Act, places a positive 

obligation on the Minister for the future to consult on any new scheme “with a 

view to reaching agreement with the persons consulted”. This provision came 

into force on 16 February 2011. However, in the meantime, on 21 December 

2010, the Minister had promulgated the New Scheme. 

22. I can now turn in more detail to the Claimants grounds of challenge to the 

New Scheme and to the legislation. 

(D ) A1P1 

23. I have set out the terms of this Convention provision above. The Defendant 

submits that this argument fails at the first hurdle because the “rights” of civil 

servants under CSCS are not “possessions” for the purposes of A1P1. 



 

 

24. Mr Giffen QC (with whom Mr Randall appeared) for the Claimants cited the 

passages in the judgment of Sales J which I have already quoted and others, 

referring to the expectations of civil servants as (variously) “entitlements in all 

but legal theory”, “treated in substance as entitlements”, “an expectation 

closely analogous to a legal right” and “entitlements as a matter of established 

and declared administrative practice”. He also referred to the real protection of 

those entitlements provided by the unamended version of section 2(3) of the 

1972 Act. 

25. Mr Giffen submitted that these features of the rights arising under the CSCS 

were sufficiently analogous to rights already held by the European Court of 

Human Rights to be possessions within A1P1. He relied primarily upon the 

decisions in Strasbourg in Kopecky v Slovakia (2005) 41 EHRR 43 and 

Broniowski v Poland (2005) 40 EHRR 21. 

26. Broniowski concerned arrangements made by Poland to compensate persons 

for the loss of private land on the repatriation of Polish citizens after the re-

drawing of Polish frontiers following the Second World War. The scheme 

originally allowed the relevant persons to buy land from the Polish state and to 

have the value of the abandoned property set off against the purchase price. 

The applicant’s mother was a person entitled to the benefit of such 

arrangements. Her claim had been satisfied in part by a purchase in 1981 but a 

substantial part remained unsatisfied on her death in 1989. In practice, 

however, the claim could only be realised upon the state making available land 

for purchase and upon an applicant bidding successfully in the resultant sale 

auction. There was a chronic shortage of land to satisfy the claims. In 2004 the 

legislation was enacted by which persons who had received some 

compensation for their claims were deemed to have had their claims 

discharged and others who had had no satisfaction of their claims were 

awarded 15% of their original entitlement. The applicant who had been held to 

have inherited his mother’s claims argued that his rights under A1P1 had been 

infringed. His claim was upheld by the Court. It set out certain considerations 

for determining the concept of “possessions” in the following passage:  

“The concept of “possessions” in the first part of Art.1 

of Protocol No. 1 has an autonomous meaning which is 

not limited to the ownership of material goods and is 

independent from the formal classification in domestic 

law. In the same way as material goods, certain other 

rights and interests constituting assets can also be 

regarded as “property rights”, and thus as “possessions” 

for the purposes of this provision. In each case the issue 

that needs to be examined is whether the circumstances 

of the case, considered as a whole, conferred on the 

applicant title to a substantive interest protected by Art. 

1 of Protocol No. 1 ” 

27. The court then recited the findings of the national court as to the nature of the 

right concerned as “a debt chargeable to the State Treasury” with “a pecuniary 

and inheritable character”. A later decision characterised the right as a “right 

to credit” of a “special nature as an independent property right” and a “special 

property right of a public law nature”. The national court had accepted that the 

materialisation of the right depended upon action by an entitled person but 



 

 

rejected the idea that the right did not exist until its realisation through a 

successful bid at auction. That court had no doubt that the right in question 

was a possession within A1P1. A still further decision of the Polish courts 

spoke of the applicant’s right as a “particular proprietary right” of a 

“pecuniary value”, which was “inheritable and transferable in a specific 

manner”. The Strasbourg court stated its agreement with this analysis. The 

right to credit was recognised by s.81 of the Polish Land Administration Act 

1985 as to which the Court said,  

“While that right was created in a kind of inchoate 

form, as its materialisation was to be effected by an 

administrative decision allocating state property…s.81 

clearly constituted a legal basis for the State’s 

obligation to implement it”.
1
 

28. Miss Simler for the Defendant was at pains to emphasise the inheritable and 

transferable nature of the right in question, which had a specific value, which 

could not be said of the right in the instant case before me. Mr Giffen argued 

that the salient comparable features of comparison in the Broniowsi case for 

present purposes were the inchoate and contingent nature of the right which 

might never be satisfied in the case of any individual while still in the service. 

29. In Kopecki the Strasbourg court (three months later) said this about the 

concept of possessions:  

                                                

1. 1
 Section 81 of the 1985 Polish Act was in the following terms:  

“ 1. Persons who, in connection with the war that 

began in 1939 abandoned real property in territories 

which at present do not belong to the Polish State and 

who, by virtue of international treaties concluded by the 

State, are to obtain equivalent compensation for the 

property they abandoned abroad, shall have the value of 

the real property that has been abandoned offset either 

against the fee for the right of perpetual use of land or 

against the price of a building plot and any houses, 

buildings or premises situated thereon. 

… 

4. In the event of the death of an owner of real property 

abandoned abroad, the entitlement referred to in 

subsection 1 shall be conferred jointly on all his heirs in 

law or on the one [heir] designated by the entitled 

persons. 

5. The offspring of the value of real property abandoned 

abroad, as defined in subsection 1, shall be effected 

upon an application from a person entitled to it.” 

 



 

 

“An applicant can allege a violation of Art. 1 of 

Protocol No. 1 only in so far as the impugned decisions 

related to his “possessions” within the meaning of this 

provision. “Possessions” can be either “existing 

possessions” or assets, including claims, in respect of 

which the applicant can argue that he or she has at least 

a “legitimate expectation” of obtaining effective 

enjoyment of a property right. By way of contrast, the 

hope of recognition of a property right which it has been 

impossible to exercise effectively cannot be considered 

a “possession” within the meaning of Art. 1 of Protocol 

No. 1, nor can a conditional claim which lapses as a 

result of the non-fulfilment of the condition.” 

30. As for “legitimate expectation” in this context the court referred to two of its 

earlier decisions also relied upon by Mr Giffen which it is convenient to 

summarise in the Court’s own judgment in the Kopecky case as follows:
2
 

“The notion of “legitimate expectation” within the 

context of Art. 1 of Protocol No. 1 was first developed 

by the Court in the case of Pine Valley Developments 

Ltd v Ireland. In that case the Court found that a 

“legitimate expectation” arose when outline planning 

permission had been granted, in reliance on which the 

applicant companies had purchased land with a view to 

its development. The planning permission, which could 

not be revoked by the planning authority, was “a 

component part of the applicant companies’ property.
3
 

In a more recent case, the applicant had leased land 

from a local authority for a period of 22 years on 

payment of an annual ground rent with an option to 

renew the lease for a further period at the expiry of the 

term and, in accordance with the terms of the lease, had 

erected at his own expense a number of buildings for 

light industrial use which he had sub-let for rent. The 

Court found that the applicant had to be regarded as 

having at least a “legitimate expectation” of exercising 

the option to renew and this had to be regarded for the 

purposes of Art. 1 of Protocol No. 1, as “attached to the 

property rights granted to him…under the lease”. 

31. In addition, Mr Giffen relies on recognition that an entitlement to a future 

pension under an employer’s scheme may amount to a possession, even if 

non-contributory, “where it can be considered part of the employment 

contract”, because it amounts to deferred remuneration: see e.g. T v Sweden 

(Application No. 10671/83, 4 March 1985); Stigson v Sweden (Application 

                                                
2 The second case referred to in this passage was Stretch v United Kingdom (2004) 38 EHRR 12 where 

the grant of the option to renew was in excess of the local authorities powers . 
3 In this case the Irish Supreme Court had held that the orginal grant of outline permission had been 

ultra vires and was a nullity. 



 

 

No. 12264/86, 13 July 1988) and Azinas v Cyprus (Application No. 56679/00, 

20 June 2002). 

32. Miss Simler objects that in no case in Strasbourg has it been held that a right 

such as the present constitutes a possession for the purposes of A1P1. She 

reminds me of the passage from the speech of Lord Bingham of Cornhill in 

R(Ullah) v Special Adjudicator [2004] 2 AC 323, at paragraph 20 where he 

said:  

“It is of course open to member states to provide for 

rights more generous than those guaranteed by the 

Convention, but such provision should not be the 

product of interpretation of the Convention by national 

courts, since the meaning of the Convention should be 

uniform throughout the states party to it. The duty of 

national courts is to keep pace with the Strasbourg 

jurisprudence as it evolves over time: no more, but 

certainly no less”. (Emphasis added) 

Reference was also made to the statement of Maurice Kay LJ to the same 

effect in IR (Sri Lanka) v SSHD [2011] EWCA Civ 704. In contrast, Mr Giffen 

cited the extra-judicial remark of Lord Phillips of Worth Matravers in the 

foreword to the current edition of Lester & Pannick’s Human Rights Law:  

“where our legislation creates novel areas in which 

human rights implications have to be considered…, of 

necessity we have to lead.” 

33. Miss Simler submitted that the European jurisprudence required distinction to 

be drawn between legitimate expectation arising in what she called “property 

cases” (like Stretch and Pine Valley) and in “claims cases” such as Pressos 

Compania Naviera SA v Belgium  (1996) EHRR 302 (where the government 

had legislated to remove the established right of ship owners to be 

compensated by the state for the tortious negligence of maritime pilots). In 

“claims cases”, she argued, the claim only became a “possession” if it was 

currently enforceable: see paragraph 79 of the skeleton argument. In the 

property cases by contrast, as the court said in Kopecky (paragraphs 49-52),  

“In a line of cases the Court has found that the 

applicants did not have a “legitimate expectation” 

where it could not be said that they had a currently 

enforceable claim that was sufficiently established… 

There was a difference, so the Court held, between a 

mere hope of restitution, however understandable that 

hope may be, and a  “legitimate expectation, which 

must be of a nature more concrete than a mere hope and 

be based on a legal provision or a legal act such as a 

judicial decision. 

Similarly, no legitimate expectation can be said to arise 

where there is a dispute as to the correct interpretation 

and application of domestic law and the applicant’s 



 

 

submissions are subsequently rejected by the national 

courts… 

In the light of the foregoing it can be concluded that the 

Court’s case law does not contemplate the existence of 

a “genuine dispute” or an “arguable claim” as a 

criterion for determining whether there is a “legitimate 

expectation” protected by Art. 1 of Protocol No. 1. The 

Court is therefore unable to follow the reasoning of the 

Chamber’s majority on this point. On the contrary, the 

Court takes the view that where the proprietary interest 

is in the nature of a claim it may be regarded as an 

“asset” only where it has a sufficient basis in national 

law, for example where there is settled case law of the 

domestic courts confirming it.” 

34. Neither counsel referred expressly to paragraph 48 of the Kopecky judgment 

where the following was said,  

“Another aspect of the notion of “legitimate 

expectation” was illustrated in Pressos Compania 

Naviera SA v Belgium. The case concerned claims for 

damages arising out of accidents to shipping allegedly 

caused by the negligence of Belgian pilots. Under the 

domestic rules of tort such claims came into existence 

as soon as the damage occurred. The Court classified 

the claims as “assets” attracting the protection of Art. 1 

of Protocol No. 1. It then went on to note that, on the 

basis of a series of decisions of the Court of Cassation, 

the applicants could argue that they had a “legitimate 

expectation” that their claims deriving from the 

accidents in question would be determined in 

accordance with the general law of tort. 

The Court did not expressly state that the “legitimate 

expectation” was a component of, or attached to, a 

property right as had done in Pine Valley developments 

Ltd and was to do in Stretch. It was however implicit 

that no such expectation could come into play in the 

absence of an “asset” falling within the ambit of Art. 1 

of Protocol No. 1, in this instance the claim in tort. The 

“legitimate expectation” identified in Pressos 

Compania Naviera SA  was not in itself constituitive of 

a proprietary interest; related to the way in which the 

claim qualifying as an “asset” would be treated under 

domestic law and in particular to reliance on the fact 

that the established case law of the national courts 

would continue to be applied in respect of damage 

which had already occurred.” (Emphasis added) 

35. Further, although mentioned in a footnote in the Defendant’s skeleton 

argument, I was not taken to the meticulous analysis of the case law made by 

David Richards J in Re TN Ltd. [2005] EWHC 2870 (Ch), the case concerning 



 

 

the status in insolvency law of future claims to damages for injuries caused by 

asbestos. David Richards J held that the potential claimants, who had 

(hypothetically) suffered exposure but no material damage as they had not 

developed “compensatable conditions” at the relevant date, did not have A1P1 

possessions. Any claim form issued by them would be struck out: see 

paragraphs 153-4 of the judgment.  Given the decision in PCSU 1, it seems to 

me that an individual civil servant, in contrast, would at least have public law 

claims enforceable in the courts, while the Old Scheme and the original 

section 2(3) existed, if it was sought to deprive him (even prospectively) of  

his expectations under that scheme. 

36. I am not confident that the Strasbourg cases are capable of true logical 

cohesion one with the other. However, it is clear from Broniowski that some 

“inchoate rights” or “contingent rights”, not capable of immediate 

enforcement by a claim leading to a money judgment in the domestic civil 

courts, can be “possessions” within A1P1. Pensions can also be possessions 

where they are “part of the employment contract”. Claims to compensation for 

torts under established case law can also be “possessions”: see Pressos. The 

question seems to turn upon the “the way in which the claim qualifying as an 

“asset” would be treated in domestic law”: Kopecky paragraph 48. The 

claimant’s “hope” has “to be based on a legal provision or a legal act such as a 

judicial decision”: Loc. Cit. paragraph 49. 

37. Without (I think) trespassing beyond the bounds of Lord Bingham’s warning 

in the Ullah case, it seems to me that the “rights” under the CSCS, as they 

stood before the events under challenge and as analysed by Sales J, did 

constitute “possessions” for the purposes of A1P1. Sales J held that individual 

civil servants had an administrative expectation that the Old Scheme would be 

operated to the full extent of its terms and a statutory right to expect that the 

scheme would not be changed to his/her detriment without the consent of 

his/her trade union. It seems clear that Sales J’s view was that these were 

substantive expectations enforceable in domestic public law. Indeed, he struck 

down a scheme that failed to respect the requirement of trade union consent to 

adverse changes. In such circumstances, in my view, such hope as civil 

servants had was based upon a “legal provision” and a “judicial decision”, 

hopelessly woolly though those terms are for the purposes of deciding any 

specific case under A1P1. 

38. I conclude, therefore, that the benefits under the Old Scheme were possessions 

within the meaning of A1P1. 

(E) Interference 

39. The next logical step is to decide whether what has occurred amounts to an 

interference with possessions for the purposes of A1P1.  Save in one respect, it 

is agreed that there is a relevant interference.  

40. At this stage a short point arises. Miss Simler submits that no such interference 

can occur when an individual civil servant leaves the service voluntarily on 

agreed terms. Accordingly, as I understand it, she says that the changes 

producing differences in terms for voluntary departures cannot amount to a 

relevant interference with possessions. 



 

 

41. I disagree. In my judgment, it is necessary to have regard to the two schemes 

as a whole. The interference occurs when the benefit terms are changed; that is 

before it is known whether any individual will leave the service at all before 

normal retirement or whether he or she will depart on voluntary or compulsory 

terms. Changes for the worse in voluntary redundancy terms remain 

interferences with pre-existing expectations. It may be that, in the end, an 

individual departs the service voluntarily, but his entitlements as a whole have 

already been interfered with and the acceptance of voluntary terms may in 

practice, as Mr Giffen submits, be dictated by a fear of worse to come on 

compulsory redundancy. 

(F) Justification 

42. The right to possessions is qualified as appears from the provisions of A1P1 

itself. In a series of decisions the Strasbourg court has adopted a number of 

criteria by which the interference with possessions may be justified. First, the 

interference must be in accordance with law which itself must be accessible, 

precise and foreseeable in application. Secondly, the interference must be in 

pursuit of a legitimate aim in the public interest and, thirdly, it must strike a 

fair balance between the persons affected and the community as a whole. The 

individuals affected must not be required to bear a disproportionate or 

excessive burden. The notion of public interest is recognised to be extensive; 

the court put it this way in Bronowski:  

“Furthermore, the notion of “public interest” is 

necessarily extensive. In particular, the decision to enact 

laws expropriating property or affording publicly 

funded compensation for expropriated property will 

commonly involve consideration of political, economic 

and social issues. The Court has declared that, finding it 

natural that the margin of appreciation available to the 

legislature in implementing social and economic 

policies should be a wide one, it will respect the 

legislature’s judgment as to what is “in the pubic 

interest” unless that judgment is manifestly without 

reasonable foundation…”  

43. To similar effect are the following passages from the court’s judgment in 

Hutten-Czapska v Poland (2007) 45 EHRR 35, paragraphs 165-6:  

“Because of their direct knowledge of their society and 

its needs, the national authorities are in principle better 

placed than the international judge to appreciate what is 

in the “general” or “public” interest. Under the system 

of protection established  by the Convention, it is thus 

for the national authorities to make the initial 

assessment as to the existence of a problem of public 

concern warranting measures to be applied in the sphere 

of the exercise of the right of property. Here, as in other 

fields to which the safeguards of the Convention extend, 

the national authorities accordingly enjoy a margin of 

appreciation. 



 

 

The notion of “public” or “general” interest is 

necessarily extensive. … 

Finding it natural that the margin of appreciation 

available to the legislature in implementing social and 

economic policies should be a wide one, the Court has 

on many occasions declared that it will respect the 

legislature’s judgment as to what is in the “public” or 

“general” interest unless judgment is manifestly without 

reasonable foundation. These principles apply equally, 

if not a fortiori, to the measures adopted in the course of 

the fundamental reform of the country’s political, legal 

and economic system in the transition from a totalitarian 

regime to a democratic state.” 

44. The objective of reduction of the national budget deficit as a “legitimate aim”, 

to which the New Scheme was to play a part, was not disputed by the 

Claimants.  

45. In his opening submissions, Mr Giffen submitted (quoting my note) that the 

court had to ask, 

“Has the defendant persuaded the court not only that he 

was pursuing a legitimate aim, but also that the 

interference with accrued rights was the least intrusive 

method consistent with achieving the object of 

affordability. A way of doing that is to show that the 

defendant went about it by looking at accrued rights and 

spending parameters and asking, “What can we do by 

way of interfering as little as possible consistent with 

affordability?” ”. 

46. Miss Simler submitted, and I accept, that this is not the test that emerges from 

the Strasbourg case law. In James v UK (1986) 8 EHRR 123, a case 

concerning this country’s leasehold enfranchisement legislation, the court 

plainly rejected a “strict necessity” test for the concept of “justification”. In 

that case, the court said:  

“It is, so the applicants argued, only if there was no 

other less drastic remedy for the perceived injustice that 

the extreme remedy of expropriation could satisfy the 

requirements of Article 1. 

This amounts to reading a test of strict necessity into the 

Article, an interpretation which the Court does not find 

warranted. The availability of alternative solutions does 

not in itself render the leasehold reform legislation 

unjustified; it constitutes one factor, along with others, 

relevant for determining whether the means chosen 

could be regarded as reasonable and suited to achieving 

the legitimate aim being pursued, having regard to the 

need to strike a ‘fair balance’. Provided the legislature 

remained within these bounds, it is not for the Court to 



 

 

say whether the legislation represented the best solution 

for dealing with the problem or whether the legislative 

discretion should have been exercised in another way.” 

In considering this and other cases, Maurice Kay LJ in R (Clays Lane Housing 

Co-Operative Ltd.) v Housing Corporation [2004] EWCA Civ 1658 said this 

(at paragraph 25):  

“I conclude that the appropriate test of proportionality 

requires a balancing exercise and a decision which is 

justified on the basis of a compelling case in the public 

interest and as being reasonably necessary but not 

obligatorily the least intrusive of Convention rights. 

That accords with Strasbourg and domestic authority. It 

is also consistent with sensible and practical decision 

making in the public interest in this context. If “strict 

necessity” were to compel the “least intrusive” 

alternative, decisions which were distinctly second best 

or worse when tested against the performance of a 

regulator’s statutory functions would become 

mandatory. A decision which was fraught with adverse 

consequences would have to prevail because it was, 

perhaps quite marginally, the least intrusive.” 

47. In reply, I think Mr Giffen accepted that, in the light of these cases, his 

opening submission had put the hurdle of justification rather too high. 

48. The argument for the claimants, however, identified what were submitted to 

be four key aspects of the matter: (1) retrospective deprivation of rights, which 

were (2) not gratuitous benefits, but which had been earned through service, 

and which (3) had been produced as the product of agreement with the trade 

unions, and (4) the loss of which would have a substantial financial effect on a 

large number of individuals. Mr Giffen submitted that these features required 

the Defendant (1) to recognise the accrued rights and the legitimate 

expectations arising, (2) to give a reasoned justification for the anticipated 

redundancies and the level of acceptable expenditure, with (3) some analysis 

of how “headcount” reductions would be achieved through natural wastage 

and voluntary and compulsory redundancy respectively, and (4) with an 

analysis of how different permutations of a new scheme would impact on 

accrued rights.  

49. In contrast, Mr Giffen argued, the materials disclosed by the Defendant 

showed that the Defendant had failed properly to have regard to these features 

of the case. He argued that the papers showed that there had been little 

concern for accrued rights. Headline figures had been applied based upon 

unreliable assumptions as to the numbers of civil servants departing owing to 

natural wastage and on compulsory rather than voluntary redundancy terms. 

50. While it will be necessary a little later to engage to some limited extent with 

the specifics of some possible alternatives to the New Scheme and of the 

Defendant’s assessment of the cost of future redundancies which appear to 

have emerged at the time of the negotiations, I think that Miss Simler was 

correct in her argument that the Claimants’ case tended to descend into a 



 

 

criticism of the decision making process rather than mounting a convincing 

attack on the result of the new arrangements as an unlawful interference with 

the claimants’ rights under A1P1 in objective terms. I was referred in this 

respect to a number of passages in the speeches in the House of Lords in 

Belfast City Council v Miss Behavin’ Ltd. [2007] UKHL 19. The passages 

were as follows; it is not necessary to set any of them out in full: Lord 

Hoffmann, paragraphs 12-15; Lord Rodger of Earlsferry, paragraph 24; 

Baroness Hale of Richmond, paragraph 31; Lord Mance, paragraph 44; and 

Lord Neuberger of Abbotsbury, paragraphs 88-90. The effect of them is 

summarised however by Lord Mance, citing Lord Bingham of Cornhill, in the 

earlier decision of the House in R (SB) v Governors of Denbigh High School 

[2007] 1 AC 100, “what matters in any case is the practical outcome, not the 

quality of the decision making process that led to it”. 

51. In assessing the “practical outcome” in this case, it is also necessary, in my 

judgment, to recognise that the decisions under challenge in this case lie in 

that area in which the state is afforded the widest margin of appreciation, 

namely the area of economic and social policy. It would be utterly impossible 

for the court to embark upon a strictly arithmetic analysis of the processes by 

which central government might properly reduce compensation payments to 

meet the objectives of government spending policy. As Lord Bingham said in 

R v Secretary of State for Environment Transport and the Regions [2001] 2 

AC 349, 395: “[The] allocation of public resources is a matter for ministers, 

not courts”.  

52. I return to the issue of whether the claimants (in effect representing the body 

of scheme members) have been required to endure what goes beyond “a 

reasonable and commensurate reduction” in entitlements. This was the 

standard set by the ECHR in Kjartan Asmundson v Iceland (2005) 41 EHRR 

42, a case relied upon heavily by the Defendant. This case concerned an 

Icelandic fisherman who had been invalided out of the fishing fleet by injury 

in 1978. His disability (as a seaman) was assessed at 100%. He had, however, 

been able to obtain office work. In 1992, in view of financial difficulties in the 

pension fund, legislation was introduced changing the manner in which his 

disability was assessed; thereafter it took account not merely of his disability 

as a seaman, but disability with regard to all work. This new disability was 

assessed at 25%. As 35% disability was the new entry threshold for the 

scheme all payments to him ceased after nearly 20 years of previous 

entitlement. Not surprisingly, it was held that his rights had been infringed; the 

measure was unjustified under Article 14 of the Convention which was said to 

carry great weight in the assessment of the proportionality issue under A1P1. 

He was one of a group of 54 pensioners (out of 689) who had all benefits 

removed. The court recognised the legitimate concerns about the need to 

resolve the fund’s financial difficulty. However, the court concluded:  

“Against this background, the Court finds that, as an 

individual, the applicant was made to bear an excessive 

and disproportionate burden which, even having regard 

to the wide margin of appreciation to be enjoyed by the 

State in the area of social legislation, cannot be justified 

by the legitimate community interests relied on by the 

authorities. It would have been otherwise had the 



 

 

applicant been obliged to endure a reasonable and 

commensurate reduction rather than the total 

deprivation of his entitlements.” 

53. Miss Simler submitted that what has occurred in the present case is merely a 

“reasonable and commensurate reduction” in the benefits payable.  She argued 

that, as opposed to retirement pension, we are here dealing with payment 

designed to bridge the gap between departure from the service and either re-

employment, by a different employer, or arrival at normal pension age. 

Further, even under the new scheme the severance payments envisaged 

compare favourably with comparable schemes in the private and the wider 

public sectors. 

54. The only significant alternative arrangements that were touched upon in 

argument (and, it appears, in negotiations) as alternatives to the Old Scheme 

arrangements were (a) the possibility of transitional arrangements in a new 

scheme and (b) preserving the Old Scheme arrangements but with a  cap of 

£75,000 being paid to any individual. In my judgment, it is not necessary to 

enter into the detail of these alternatives, save to a limited extent. The 

important point is that they were carefully considered and costed by the 

Defendant, in consultation with the unions and with HM Treasury, and the 

decision was taken to reject them. 

55. The papers produced in response to an Order for specific disclosure shortly 

before the hearing reveal the consideration in September 2010 of certain 

transitional arrangements that were discussed with the unions in the early 

stages of negotiations and were considered with the Treasury: see Bundle 6 

pp. 1804-6, 1813-4, 1828-32 and 1840-1. It appears that those proposals were 

rejected on “affordability” grounds. In late September 2010, other proposals 

were presented to the unions which included transitional arrangements for up 

to 5 years, giving continued access to Old Scheme benefits for a proportion of 

staff or up to a defined proportion of the value of compensation: see the first 

witness statement of Mr Ian Watkins for the Defendant paragraphs 26 and 27. 

It seems that this alternative was rejected in the end by both sides and it was 

decided that it was better to allocate the limited funds to all made redundant 

rather than to concentrate larger payments on a smaller number. 

56. The alternative of a £75,000 payment cap (put forward by the unions) was also 

considered. It was appreciated that this would have very different effects, in 

terms of proportion of benefit lost, depending on salary levels. It appears, for 

example, that everyone on a salary of up to £25,000 would get 100% of the 

Old Scheme award of 3 times annual salary (on CER terms), whereas those 

earning £60,000 would receive £75,000 or 41.66% of the Old Scheme 

payment. There would be comparable decreases in the percentage as the salary 

level increased. Under the New Scheme, with a salary underpin of £23,000, all 

leavers would achieve a payment of 58.33% of the old level of award. 

57. The Claimants object that the approach taken under the New Scheme prefers 

an expenditure on the salary underpin (which was not a feature of the Old 

Scheme) to “accrued rights”. The Defendant’s response was that the protection 

of the lower paid was also a legitimate aim in the scheme overall in 

circumstances where funds were seriously limited. 



 

 

58. The Claimants argue that the approach taken by the Defendant would have 

been appropriate if he was permitted simply to implement a new scheme on a 

“clean slate” basis, i.e. ignoring the obligation to protect the A1P1 rights of all 

civil servant members of the Old Scheme. It is submitted that the Defendant 

has simply failed to demonstrate how the “affordability” “costs envelope was 

constructed, how the anticipated departures from the service were calculated, 

how many would depart on compulsory or voluntary terms respectively. It also 

failed to make any analysis of options to preserve accrued rights. 

59. In the end, I consider that the Claimants’ submissions tended to draw the court 

into areas of impermissible scrutiny: first, into the “quality of the decision 

making process” (c.f. the Miss Behavin’ case), and secondly, into areas of 

macro-economics which the court is not equipped to judge and which falls 

well inside the area of the state’s margin of appreciation. In so stating I am 

aware that the European Court has identified the margin of appreciation as 

arising at the first stage of the process, namely the identification of public 

interest. The law still requires the further examination of the proportionality of 

the action taken to achieve the public interest aim. However, even at the 

further stages, there will be some questions that the courts are not equipped to 

judge in the context of a short public law assessment, where evidence is 

considered in the round and where, for example, detailed calculations cannot 

be probed with those that made them and those that criticise them. 

60. It seems to me that the Defendant was well aware of the potential impact of 

A1P1 rights. They featured prominently in the report of the House of 

Commons committee on the Bill that was to become the 2010 Act and the 

desire to protect “accrued rights” so far as possible was at the forefront of the 

unions’ negotiating stance. The negotiating process clearly involved a 

consideration of how transitional arrangements might be operated and 

considered in detail the implications of the alternative of the £75,000 cap 

proposed from the union side. It is impossible for the court to “second guess” 

the government’s assessment of what is affordable. Nor can it be for the court 

to interfere with the government’s assessment of spending priorities, requiring 

government to take money from one spending area and to allot it to this one. 

The only question is whether the Defendant has shown that the interference 

with scheme members’ rights was a proportionate one within the limits of 

what can be afforded.  

61. Drawing such assistance as I can from the Strasbourg cases, I bear in mind 

that the scheme and payments made under it are designed to plug a gap 

between employments or between leaving the service and full retirement. To 

this extent, they are “weaker” than pension rights which afford financial 

protection for many years and into old age and have a transfer value (e.g on 

divorce). Salary and pension benefits remain unaffected. The rights of scheme 

members have not been eliminated by the New Scheme; they have been 

reduced in a manner designed to spread the burden fairly among all civil 

servants. There is no discrimination argument such as that raised successfully 

in the Kjarten Amundson case. Past service is still recognised in the 

calculations. The decision was taken by the Defendant having considered the 

unions’ objections and after assessing in detail the alternative proposed by 

them. While I recognise that each union has a different membership “profile”, 

it is not, I think, without relevance that four unions accepted the New Scheme 



 

 

and five union negotiating teams did so. It is also not seriously contested that 

the New Scheme is still relatively favourable to departing employees when 

compared with statutory terms and the terms customarily on offer in the 

private sector and other public sector employments. Nor is it a case where 

some alternative is obviously available. Helpful though Counsels’ arguments 

have been in enabling me to see how the Defendant and his ministerial 

colleagues and officials went about the problem, it is quite impossible in the 

context of a 2 ½ day hearing to make a full assessment of the quality of the 

calculations that underlay the Defendant’s decision.  

62. In their written argument the Defendants said,  

“ ‘If the authority can be seen to have thought carefully 

about the relative costs of one course of action against 

another, and made a sensible assessment of what those 

costs are, and the budgetary implications of meeting 

them, then the court will understandably be reluctant to 

interfere.’ ” 

I agree with Miss Simler and Mr Sheldon’s response that this is precisely what 

was done. In my judgment, reduction is benefits was “reasonable and 

commensurate” and the interference with A1P1 rights did not go beyond what 

was “reasonably necessary” to achieve the legitimate aim recognised on both 

sides of this case. 

63. In reaching this conclusion I have not ignored one further point made by the 

Claimants in evidence and in their arguments. It is this. Mr Lanning’s second 

witness statement on behalf of the Claimants criticised the Defendant’s 

approach to reducing costs and affordability of the various options because it 

seemed to be based upon 100,000 staff departing the service on compulsory 

terms under the Old Scheme. It was argued that this failed to take proper 

account of natural wastage and departures on “flexible” or “AER” terms. 

However, the evidence revealed that when later calculations were made in late 

summer and early autumn 2010 the costing model was based upon 80,000 

redundancies in the years 2011/2 and 2012/3, having taken account of natural 

wastage. The overall costs figure had been taken from redundancies that had 

actually happened in 2005 to 2008. It was not possible to foresee the precise 

make-up of the total future departures nor was it possible to be sure of the 

precise terms that would be settled upon. I agree with the Defendant’s 

argument that assessments of costs could reasonably err on the side of 

conservative prudence. In my judgment, it seems clear that the Defendant and 

the Treasury endeavoured to make sensible calculations of prospective costs of 

the Old Scheme and of possible alternative solutions. The detailed 

spreadsheets produced at the time and disclosed pursuant to the court’s order 

demonstrate this.  

(F) The 2010 Act and A1P1 

64. In view of my decision that the New Scheme is valid, it is not necessary to 

consider the arguments raised in objection to the 2010 Act. The capping 

provisions have no continuing effect save in relation to compensation for 

departures on “inefficiency” grounds which are not the subject of the present 

claim. 



 

 

(G) “Compensation Benefits” 

65. I have set out above the new section 2(3B) of the 1972 Act, introduced by 

section 1(3) of the 2010 Act.  

66. The power which the Defendant exercised to amend the Old Scheme without 

union consent was exercisable only in respect of “compensation benefits” as 

defined in section 2(3B). There are three features of compensation in play: the 

simple lump sum, the addition of added years of deemed pensionable service 

and the immediate payment of pension in circumstances in which it would 

otherwise have been payable only at some later date. This third class of 

benefit, it is argued by the Claimants, is not a “compensation benefit” as 

defined because it is not made “by reason only of…loss of office or 

employment” (emphasis added). It is argued that the pension is no more and 

no less than the result of the application of the normal formulae of length of 

service and pensionable salary. While the loss of employment may have 

caused the pension to be paid earlier than otherwise, none of it is properly 

characterised as compensation only for loss of employment. 

67. I prefer the Defendant’s argument on this point. It seems to me that it is 

correct that early access to pension on an unreduced basis, as available under 

parts of the Old Scheme, meant that an individual would receive more pension 

on early departure than otherwise. Normal pension is not paid by reason of 

loss of office or employment but the additional benefit paid on an unreduced 

basis was. This early payment was not received because of past contributions 

and service as the Claimants contend. I agree with the Defendant that nothing 

in the 2010 Act interferes with or removes accrued pension rights. 

(H) Legitimate Expectation at Common Law 

68. In addition to its claims based upon A1P1, the Claimants argue that the 

making of the New Scheme was unlawful in that it was made in breach of a 

legitimate expectation that the Old Scheme benefits would be paid in respect 

of service accrued at that date, unless the unions consented. 

69. Miss Simler submits that there is a short answer to this point, namely that once 

the 2010 Act was passed no one could have expected that the Old Scheme 

would be followed. The statutory caps would apply without the Minister 

taking any further action. Mr Giffen replies that the statute did not prevent the 

Defendant honouring the expectation; he could still have made a scheme 

preserving the accrued benefits of the Old Scheme and could thereby have 

fulfilled it. He argues that the Act, with the power to suspend the capping 

provisions, did not compel the removal of Old Scheme Rights. 

70. Mr Giffen may be strictly correct in so construing the 2010 Act. However, it is 

a rather strange breed of legitimate expectation that can survive the clear 

implicit parliamentary intention that, subject to the making of a new scheme 

reducing benefits to the Minister’s satisfaction, clear statutory caps should 

apply. I do not need to decide the point, however, as I have reached the clear 

conclusion that this is a case where justification for overriding such 

expectation as there was has been shown. Part of that justification is, in my 

view, the clear will of Parliament. Parliament expected significant savings in 

compensation payments to be achieved, but left the Minister the possibility of 



 

 

making a scheme agreed with the unions. It removed the union veto from 

section 2(3) of the Act. In my judgment, the success of Mr Giffen’s argument 

in this respect would reintroduce that veto. 

71. The justification in general terms is precisely that which governed the 

justification of interference with A1P1 rights. Again, the assertion of the 

expectation would require the court to go behind a government decision in the 

macro-political/macro-economic sphere. It is not necessary to refer to much in 

the previous authorities on this point. It suffices to cite two short passages 

from the judgment of Laws LJ in R (Begbie) v Department of Education and 

Employment [1999] EWCA Civ 2100 as follows:  

“In some cases a change of tack by a public authority, 

though unfair from the applicant’s stance, may involve 

questions of general policy affecting the public at large 

or a significant section of it (including interests not 

represented before the court); here the judges may well 

be in no position to adjudicate save at most on a bare 

Wednesbury basis, without themselves donning the garb 

of policy-maker, which they cannot wear. …  

…The more the decision challenged lies in what may 

inelegantly be called the macro-political field, the less 

intrusive will be the court’s supervision. More than this: in 

that field, true abuse of power is less likely to be found, 

since within it changes of policy, fuelled by broad 

conceptions of the public interest, may more readily be 

accepted as taking precedence over the interests of groups 

which enjoyed expectations generated by an earlier policy.” 

 

72. Mr Giffen relied strongly upon the judgment of the Privy Council, given by 

Sir John Dyson, SCJ (as he was then properly called) in  Paponette & ors. v 

A.-G. for Trinidad and Tobago. [2010] UKPC 32 at paragraph 42 as follows:  

“It follows that, unless an authority provides evidence 

to explain why it has acted in breach of a representation 

or promise made to an applicant, it is unlikely to be able 

to establish any overriding public interest to defeat the 

applicant’s legitimate expectation. Without evidence, 

the court is unlikely to be willing to draw an inference 

in favour of the authority. This is no mere technical 

point. The breach of a representation or promise on 

which an applicant has relied often, though not 

necessarily, to his detriment is a serious matter. 

Fairness, as well as the principle of good administration, 

demands that it needs to be justified. Often, it is only 

the authority that knows why it has gone back on its 

promise. At the very least, the authority will always be 

better placed than the applicant to give the reasons for 

its change of position. If it wishes to justify its act by 

reference to some overriding public interest, it must 

provide the material on which it relies. In particular, it 



 

 

must give details of the public interest so that the court 

can decide how to strike the balance of fairness between 

the interest of the applicant and the overriding interest 

relied on by the authority. As Schiemann LJ put it in R 

(Bibi) v Newham London Borough Council [2001] 

EWCA Civ 607, [2002] 1 WLR 237, at para 59, where 

an authority decides not to give effect to a legitimate 

expectation, it must “articulate its reasons so that their 

propriety may be tested by the court.” ” 

Further, after citing (at paragraph 45) a further passage from Schiemann LJ’s 

judgment in Bibi, his lordship said,  

“Put in public law terms, the promise and the fact that 

the proposed act will amount to a breach of it are 

relevant factors which must be taken into account”. 

73. Mr Giffen submits that the decision making process revealed by the disclosed 

documents does not demonstrate that any account was taken of the breach of 

legitimate expectation. However, making much the same point as I did with 

regard to the interference with A1P1 rights, I agree with Miss Simler that the 

very processes of consultation and negotiation with the unions involved  

recognition of the history of service of civil servants and their expectations as 

explained in pellucid terms by Sales J in PCSU 1. The Defendant was 

grappling with the implications of that judgment. Moreover, Mr Watkins says 

as much in his evidence: see paragraph 100 of his first witness statement. I do 

not understand that it is necessary for a decision-maker to identify by any 

particular label the expectation or understanding that his proposed course of 

action will traverse. It must surely be sufficient that he demonstrates 

recognises that such is the effect of what is proposed and why he considers 

nonetheless that that course of action is justified. In my judgment, that is done 

time and time again in the evidence and in the documents that have been 

disclosed. 

( I ) Article 11 of the Convention 

74. The Claimants further argue that the making of the old scheme constituted an 

unlawful interference with rights under Article 11 of the Convention. This 

article reads as follows:  

“1. Everyone has the right to freedom of peaceful 

assembly and to freedom of association with others, 

including the right to form and to join trade unions for 

the protection of his interests. 

2. No restrictions shall be placed on the exercise of 

these rights other than such as are prescribed by law and 

are necessary in a democratic society in the interests of 

national security or public safety, for the prevention of 

disorder or crime, for the protection of health or morals 

or for the protection of the rights and freedoms of 

others. This Article shall not prevent the imposition of 

lawful restrictions on the exercise of these rights by 



 

 

members of the armed forces, of the police or the 

administration of the State.” 

75. At first blush, this is a surprising submission. However, its principal features 

are these. It is said that the Old Scheme represented the product of collective 

bargaining. By amending section 2(3) and using the amended Act to set aside 

the Old Scheme, the Defendant nullified the collective agreement that it 

represented. Such nullification, absent justification, amounts to a violation of 

Article 11 as interpreted in Demir v Turkey [2009] IRLR 766. It is argued that 

the case established that the right to bargain collectively with an employer was 

one of the essential elements of trade union freedom and that the annulment of 

a collective agreement ab initio was a breach of that freedom. 

76. In my judgment, the Demir case goes nowhere near as the Claimants’ 

argument would take it. In that case, the very existence of the union as a legal 

personality and its ability to enter into collective bargains at all had been 

denied by the national law. The collective agreement in issue in the case 

affected all aspects of the employees’ working conditions and, moreover, the 

effect of the national decision appeared to be that members who had received 

increased benefits pursuant to the agreement were going to have to reimburse 

them to the employer. Not surprisingly, the Strasbourg court held that there 

had been a breach of Article 11. 

77. In the present case, the unions remain fully active and recognised in 

representing their members’ interests in negotiations with the employer. 

Collective bargaining continues. Even with regard to this scheme there was 

negotiation with all unions and agreement with the majority of them. This case 

simply gets no where close to a situation where the right to freedom of 

assembly and association is infringed. 

(J) Conclusion 

78. In the result, this claim for judicial review must be dismissed, notwithstanding 

the customary cogency with which it was argued by Mr Giffen and Mr 

Randall. 

 

 

 
 
 
 


