FOCIS

The Forum of Complex Injury Solicitors

Introduction

The FOCIS members act for seriously injured Plaintiffs with complex personal injury
and clinical negligence claims including group actions.

The objectives of FOCIS are to:

1. Promote high standards of representation of Plaintiff personal injury and
medical negligence clients.

2. Share knowledge and information among members of the forum.

3. Further better understanding in the wider community of issues which arise for
those who suffer serious injury.

4. Use members expertise to promote improvements to the process and to
informed debate.

5. Develop fellowship amongst the members.

See further www.focis.org.uk



http://www.focis.org.uk/

Membership of FOCIS is intended to be at the most senior level of the profession,
currently standing at 25 members. The only formal requirement for membership of
FOCIS is that members should have achieved a pre-eminence in their personal
injury field. Seven of the past presidents of APIL are members or Emeritus members
of FOCIS. Firms represented by FOCIS members include:

Anthony Gold Hugh James
Atherton Godfrey JMW

Ashtons Legal Irwin Mitchell
Balfour + Manson Leigh Day

Bolt Burdon Kemp Moore Barlow
Dean Wilson Osbornes

Digby Brown Potter Rees Dolan
Fieldfisher Serious Law
Fletchers Slater and Gordon
Freeths Stewarts

Hodge Jones & Allen Thompsons NI

FOCIS members act for seriously injured Plaintiffs with complex personal injuries
and clinical negligence claims. In line with the remit of our organisation we restrict
our responses relating to our members experiences, and to practices and
procedures relating to complex injuries claims only. We leave it to others to respond
to the impact relating to other classes of case.

FOCIS welcomes the opportunity to comment in response to the Ministry of Justice
Damages (Return on Investment) Bill.

Is the statutory methodology to calculate the personal injury discount rate the
most appropriate to achieve as close to 100% compensation as possible?

The most appropriate way to calculate as close to 100% compensation as possible is
on the basis of the Wells —v- Wells formula. That is the only methodology that
avoids Plaintiffs being exposed to both investment and inflation risk simply to try and
ensure their compensation lasts to meet their assessed future injury related needs.

Has the new methodology the potential to veer towards over compensation
and if so how can this be rectified?

Any move to an assumption that an injured person should be treated as a low risk
investor, as opposed to very low risk or risk adverse, can only veer towards under
compensation.



The notional portfolio set out at page 6 and paragraph 12, allows for 10% to be
invested in cash or equivalents. The experience of solicitors advising Plaintiffs with
significant injuries is that most will leave a significant amount of their compensation
in a bank or building society at least initially. Plaintiffs may also have to use some of
the compensation to carry out adaptations to their accommodation before investing
the remainder so that the amount ultimately invested for a return can be significantly
less than the total amount awarded. Consequently a significant proportion of the
future damages award will not generate any investment return.

We note and agree with the Ministry of Justice Expert Panel® who in their 2015 report
The Discount Rate A Report for the Ministry of Justice ).believed that any truly low
risk portfolio would require at least 75% investment in ILGS with the remaining 25%
invested between UK corporate bonds, global government inflation linked bonds and
global equities and that any other asset classes posed unacceptable levels of risk.

When comparing the two portfolios considered by the MOJ expert panel in chapter 4
of this report we note that the 1st portfolio had a standard deviation of 2.5%, double
the standard deviation of the 2nd portfolio. That shows the 1st portfolio had too
much risk of some Plaintiffs’ portfolios performing much worse than expected and
their fund running out during their lifetime. Likewise it also increases the prospects of
other Plaintiff’s portfolios unnecessarily outperforming their needs. The lucky
Plaintiffs do not of course share the overage with those whose funds run out (unlike
an insurer can do so across a book of claims). Consequently we agree with the
panel of experts that the 2nd portfolio, whilst still exposing Plaintiffs to a risk of
under-compensation, represents the lowest level of erosion of the full compensation
principle of all of the model portfolios thus far considered.

Requiring an injured person to gamble with a compensation award by investing in
higher risk assets places an unacceptable burden on the injured person and
removes the responsibility from the wrongdoer of providing adequate compensation.

We also believe that the proposed standard adjustment at page 6 paragragh 10 of
0.75% to reflect the impact of taxation and the cost of investment advice is too low
and would lead to under compensation.

In its 2019 response to the Ministry of Justice Call for Evidence on the Discount Rate
for England and Wales FOCIS sought data from its members and professional
deputies and trustees of personal injury trusts concerning investment charges
incurred in relation to the investments for their clients. FOCIS collated the data
sheet attached to the submission which illustrates the investment portfolios of 389
clients provided by 9 different firms with settlements between £67,336 and
£7,450,000. A letter from lan Gunn of PFP one of the authors of the MOJ’s 2015
Expert Report which summarises and comments on this data was also attached and
is included with this submission.

We analysed the 389 client portfolios to calculate the average total investment
charges and investments of up to and over 1.5 million. The average total charge

! Paul Cox, Richard Cropper, lan Gunn and John Pollock



incurred across all 389 cases was 1.58%. However if we restricted the data to
settlements known to be up to 1.5 million the data demonstrates an average charge
of 1.77%, with a range between 1.66% and 1.93%. By way of comparison, 58
portfolios with a known value of over 1.5 million have a slightly lower than average
investment management charge of 1.53 but as a counter point it is likely that these
portfolios would incur higher levels of Capital Gains Tax and Income Tax so that the
combined reduction on the investment return is likely to be similar to the portfolios of
less than 1.5 million. The investment management charges detailed in the FOCIS
data include where applicable:

Independent Financial Advisor Fees
Platform Fees

Fund Manager Fees

Third Party Fund Charges

Foreign Stock

Broker Commission

VAT

Stamp Duty

In the data set there is one example of a percentage charge of 3.32% on an
investment of 1 million. Whilst this is one of the highest charges demonstrated the
fees included a high Front Manager Charge. Similarly Firm 8’s data showed advisor
F at a bottom level charge of 0.59% on an investment of £197,477. The investment
fund itself was much smaller than the average given however the size of the fund it
suggests that the Plaintiff did not have any significant disability and was less likely to
require advice to plan to meet such needs. We understand that Advisor F was an
investment management company rather than an IFA. Sometimes the smaller funds
and hence low or no disability clients are more inclined to use this type of provider
rather than an IFA. However even if they do it should be appreciated that charges
may have been higher at the outset of the investment by way of set up charges for
example and such charges were beyond scope of this data collection exercise.

Our own enquiries within FOCIS and the investment professionals who work with
their clients suggests that the primary aim of investment advisers is almost always to
devise an investment strategy based on meeting the client’s need for their life-time
(including the longevity risk). This requires regular review and reappraisal. Some
funds may have an element of ‘active’ management in so far as a professional may
need to review the portfolio bi-annually or annually, at a cost and undertake any
necessary re- alignment. The charges revealed by this data would not have been
incurred unless they were necessary to maximise the prospects of the investments
lasting to meet the client’s needs.
Consequently we understand from having spoken to experts in this field that
investment advice is likely to be charged at 1.5% - 2% per annum and the costs of
investment advice are likely to be higher the lower the sum of compensation is. We
therefore believe that at page 6, paragraph 10, 2 (b), should be removed and 1.5%
as a percentage point inserted to represent

I The impact of taxation and

. The cost of investment advice and management.



Has the new methodology the potential to veer towards under compensation
and if so how can this be rectified?

Yes. See answer above.

Does the new statutory methodology reflect how a Plaintiff would be advised
to invest their award?

We do not have access to this information. Also we believe that referring to any
evidence of historic Plaintiff’s investment behaviour when the rate was 2.5% is
unreliable. The DoJs suggested rate of -1.75% affirms that for some considerable
time Plaintiffs have been severely under compensated. Plaintiffs therefore have had
to consider investing in higher risk investments to achieve the assumed rate of return
underlying the 2.5% discount rate. Furthermore how Plaintiffs have invested in the
past and whether or not they have made risky or non-risky investments should be
irrelevant as to how compensation is calculated. It is our position that injured people
should not be forced to take risks to reduce the wrong doer’s responsibility to
compensate appropriately. If the wrong doer does not compensate adequately the
responsibility shifts to the injured person or the State to make up the shortfall.
Insurers are in a much better position to aggregate their funds and hedge their
exposure to fluctuations in the financial markets than individual Plaintiffs.

In our experience Plaintiffs (a) do not invest in risk assets with the aim of maximising
returns in order to generate over compensation that they can spend on ‘wants’ rather
than ‘needs’, and (b) sometimes accept risk in order to facilitate the maintenance of
their needs over time, often having also looked at family support to create a saving
on care costs, state support and compromising or foregoing needs.

This position is further complicated by any Plaintiff who did not recover
compensation on a full liability basis, perhaps because there was a litigation risk of
them losing their case, or where there has been a deduction from the global
damages for contributory negligence.

Some Plaintiffs will also have been effectively forced to take investment risk because
the cost of meeting their needs increased beyond the basis on which their claim was
settled, or their damages awarded by the Court. This could happen by the effect of
real earnings growth, and/or inflation for disability-related items that due to the
specialist nature of the market do not necessarily increase consistently with RPI (or
CPI). It is our members’ experience that in most injury claims, particularly those with
injuries of utmost severity, damages for care and case management account for 50%
or more of the Claimant’s damages. Once loss of earnings claims and
medical/therapeutic cost claims are factored in the proportion of damages that are
subject to earnings related inflation typically rises to 70% or more. It is well
established, and recognised by the periodical payment regime, that earnings inflation
in the long term rises at an average of at least 1.5% more than prices inflation. In
the Scottish legislation that factor was acknowledged and resulted in RPI being
selected. In the English legislation an allowance for damages inflation of 1% above



CPI. We contend that the proposed RPI provision for Northern Ireland is the
minimum acceptable inflationary adjustment and if the alternative of CPI were to be
contemplated it would then require an adjustment of at least 1%.

What are the likely effects of using an investment period of 43 years rather
than 30 years in the model and do you agree with this approach?

Every case varies as to its facts including in relation to life expectancy and it is
accepted that both sides may make concessions on life expectancy to facilitate
settlement. In reality the investment advisor and their client must plan for outliving
the impaired life expectancy or run the risk of the compensation running out before
the end of the Plaintiff's life. 43 years is a considerable period of time to assume as
applicable to an average Plaintiff and the evidential basis for this surprisingly high
figure is unclear. It would clearly be inapplicable to any Plaintiff who was already
over 45, or whose life expectancy has been significantly compromised by severely
disabling injuries. Given the uncertainties of the market and the boom and bust
economy that we have experienced since the 1990s the Plaintiff is likely to
experience both scenarios during the lifetime of their investment either at 30 years or
at 43 years. The rationale for adopting a period of 43 years is unclear.

Whilst a notional period of 30 or 43 years might on the face of it be workable, it
would not be applicable to all Plaintiffs. The key point is that each client deserves full
compensation and this should not be based on a set rate that leaves a cohort of
Plaintiffs under-compensated. There would be a significant minority of Plaintiffs with
life expectancy of less than 30 years, and the rate should not undercompensate
those Plaintiffs.

As there are readily available and highly credible statistics concerning longevity, we
contend that the GAD should factor them into any further analysis and modelling.
The final model portfolio and resultant discount rate could then be determined to
ensure there would be not be under-compensation for more than 5-10% of Plaintiffs,
incorporating the longevity risk. Alternatively, recognising that calculating the impact
of longevity has complexities, we propose that a further contingency adjustment of
say 0.5% is applied to the discount rate to mitigate the risk of various real variable
factors, such as longevity and the risk that funds are required in a different manner
than when the award was granted. For the avoidance of doubt this is in addition to
the NI Assembly’s approach of setting a “further margin adjustment” of 0.5%, to
“mitigate the broader risk of under-compensation” .

What are the advantages or disadvantages of transferring responsibility for
setting the rate from the Department of Justice to the government actuary and
is there an appropriate level of accountability in the new statutory
methodology?

The method of calculating the discount rate should be depoliticized. The discount
rate has been set at an inappropriate level for many years. It is clear that on each
occasion that a discount rate adjustment has been contemplated in Northern Ireland,
Scotland, England and Wales the relevant minister has been reliant on the
Government Actuary to calculate what that rate should be,taking the responsibility
away from the Department of Justice is preferred. Having a formula pre-determined



by legislation and empowering government actuaries to review and implement the
revised rate creates transparency which is important for all personal injury Plaintiffs
in Northern Ireland. This has been recognised by the role recently given to the
Government Actuary in the Scottish legislation.



FOCIS Data on Investment Management Charges
Discount Rate - MOJ Call for Evidence

Total Investment Management Charges (average and range)

Number of portfolios by investment management charge range

all portfolios
. Average % charges Lowest % Highest % Number of : Very low Low Mid High
Birm Charge Charge portfolios Firm e Zotal
<£1.5m 2£1.5m Total <1% 21.0%-<1.50%] =21.5%-<2.00% =22%
Firm 1 DNP! DNP 1.38% 0.85% 1.75% 131 Firm 1 13 56 62 0 131
Firm 2 DNP DNP 1.52% 1.36% 1.88% 31 Firm 2 0 22 S 0 31
Firm 3 1.81% 1.53% 1.72% 1.30% 1.99% 15 Firm 3 0 2 13 0 15
Firm 4 1.78% 1.64% 1.77% 1.31% 2.02% 29 Firm 4 0 3 25 1 29
Firm 5 1.70% 1.58% 1.65% 1.09% 1.95% 11 Firm 5 0 3 8 0 11
Firm 6 1.66% 1.68% 1.66% 1.37% 2.02% 14 Firm 6 0 3 10 1 14
Firm 7 1.78% 1.56% 1.70% 1.03% 2.03% 19 Firm 7 0 3 14 2 19
Firm 8 1.77% 1.43% 1.68% 0.59% 2.57% 129 Firm 8 6 25 81 17 129
Firm 9 1.93% 2.19% 1.96% 1.25% 3.32% 10 Firm 9 0 3 3 4 10
Simple Average/Total 1.78% 1.66% 1.67% 0.59% 3.32% 389 Total 19 120 225 25 389
Weighted Average 1.77% 1.53% 1.58% Asa % 4.9% 30.8% 57.8% 6.4% 100.0%
*DNP = Data Not Provided
i L. Number of portfolios by investment management charge range
Number of portfolios by portfolio size 2
(portfolios <£1.5m)
Firm_ <£1.5m 2£1.5m DNP Total Firm | SSRLOY Low Mid High Total
<1% 21.0%-<1.50%| =1.5%-<2.00% 22%
Firm 1 0 0 131 131 Firm 1 0 0 0 0 0
Firm 2 0 0 31 31 Firm 2 0 0 0 0 0
Firm 3 10 5 0 15 Firm 3 0 0 10 0 10
Firm 4 26 3 0 29 Firm 4 0 2 23 1 26
Firm 5 3] 5 0 11 Firm 5 0 1 5 0 6
Firm 6 10 4 0 14 Firm 6 0 3 6 1 10
Firm 7 12 7 0 19 Firm 7 0 1 10 1 12
Firm 8 96 33 0 129 Firm 8 3 8 68 17 96
Firm 9 9 1 0 10 Firm 9 0 3 3 3 9
Total 169 58 162 389 Total 3 18 125 23 169
*DNP = Data Not Provided Asa % 1.8% 10.7% 74.0% 13.6% 100.0%

Total Investment Management Charges include (as applicable) IFA fee; platform fee; fund manager fee; 3rd party

fund charges; foreign stocks; broker commission; VAT and stamp duty.

Setup charges have been excluded.

15551307v2



Firm1

Client Portfolio Portfolio Value| Over £1.5m Total investment m Lowest % | Highest% | No. of client
2 | portfolios Average % Charge -

[Investment Company (£) (Y/N) Management Charges (%) b an Charge Charge portfolios

Investment Co 1 1.15% 31 <£1.5m 2£1.5m Total® 0.85% 1.75% 131

Investment Co 2 1.65% 29 DNP DNP 1.38%

Investment Co 3 1.15% 25

Investment Co 4 DNP* DNP 1.75% 16

Investment Co 5 1.75% 8

Investment Co 6 1.70% 9

Investment Co 7 0.85% 13

'DNP = Data Not Provided

*Average of the ranges provided

*Total % charge is the weighted average

15551307v2



f

Client Portfolio Portfolio Over £1.5m Total Investment M Lowest % Highest % No. of client

ST TR portfolios Average % Charge T T

[Investment Company Value (£) (Y/N) Management Charges (%) RS Charge Charge portfolios

Investment Co 1 1.36% 2 <£1.5m [Z£1.5m | Total® 1.36% 1.88% 31
Investment Co 2 1.78% 74 DNP DNP 1.52%
Investment Co 3 DNP! DNP 1.55% 1
Investment Co 4 1.88% 1
Investment Co 5 1.43% 20

'DNP = Data Not Provided

*Total % charge is the weighted average

15551307v2



Firm 3

Client Portfolio Portfolio Over £1.5m Total Investment Rk S o Lowest % Highest % | No. of client
/Investment Company Value (£) (Y/N) Management Charges (%) Charge Charge portfolios

Client 1 2,000,000 Y 1.68% <£1.5m 2£1.5m Total 1.30% 1.99% 15
Client 2 4,000,000 b § 1.43% 1.81% 1.53% 1.72%

Client 3 750,000 N 1.95%

Client 4 750,000 N 1.81%

Client 5 250,000 N 1.81%

Client 6 7,000,000 Y 1.30%

Client 7 2,000,000 i & 1.68%

Client 8 1,000,000 N 1.87%

Client 9 800,000 N 1.91%

Client 10 1,400,000 N 1.73%

Client 11 1,100,000 N 1.60%

Client 12 200,000 N 1.92%

Client 13 2,500,000 Y 1.55%

Client 14 1,200,000 N 1.99%

Client 15 870,000 N 1.55%

'Data provided was for monies available for investment

15551307v2



Firm 4

Client Portfolio /investment Company M[i_q; Over £1.5m Total Investment { AP AR Lowest % Highest % | No.of client
Value (£) {Y/N) Management Charges (%) Charge Charge portfolios
Client Portfolio 1 350,000 N 1.89% <£1.5m 2£1.5m Total 1.31% 2.02% 29
Client Portfolio 2 1,000,000 N 1.89% 1.78% 1.64% 1.77%
Investment Co 1 |Client Portfolio 3 300,000 N 1.89%
Client Portfolio 4 1,385,000 N 1.62%
Client Portfolio 5 500,000 N 1.89%
ek ek Gy 2 Client Portfolio 1 850,000 N 1.46%
Client Portfolio 2 200,000 N 1.58%
Client Portfolio 1 3,282,293 Y 1.35%
Investment Co 3 |Client Portfolio 2 650,000 N 1.78%
Client Portfolio 3 190,000 N 1.85%
Investment Co 4 Client Portfolio 1 460,000 N 2.02%
Investment Co 5 Client Portfolio 1 600,000 N 1.51%
Client Portfolio 1 328,089 N 1.96%
PSR S Client Portfolio 2 115,487 N 1.31%
Client Portfolio 3 778,510 N 1.72%
Client Portfolio 4 1,400,000 N 1.94%
Client Portfolio 1 122,734 N 1.85%
Client Portfolio 2 278,584 N 1.83%
Client Portfolio 3 171,374 N 1.82%
Client Portfolio 4 897,927 N 1.79%
Client Portfolio 5 390,274 N 1.82%
Client Portfolio 6 2,284,148 Y 1.83%
Investment Co 7 |Client Portfolio 7 495,196 N 1.82%
Client Portfolio 8 174,177 N 1.85%
Client Portfolio 9 287,334 N 1.82%
Client Portfolio 10 240,776 N 1.79%
Client Portfolio 11 744,197 N 1.78%
Client Portfolio 12 208,917 N 1.87%
Client Portfolio 13 1,873,981 Y 1.75%

‘Data provided is either monies available for investment or monies currently invested
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Firm5

Client Portfolio Portfolio Over £1.5m Total Investment AE SO i Lowest % | Highest % | No. of client
/Investment Company Value (£) (Y/N) Management Charges (%) — = Charge Charge portfolios

Client 1 1,762,558 Y 1.80% <£1.5m | 2£1.5m Total 1.09% 1.95% 11
Client 2 1,396,849 N 1.92% 1.70% 1.58% 1.65%

Client 3 5,955,290 Y 1.10%

Client 4 611,999 N 1.71%

Client 5 158,036 N 1.95%

Client 6 518,294 N 1.73%

Client 7 458,094 N 1.09%

Client 8 2,125,984 X 1.40%

Client 9 1,700,000 X 1.78%

Client 10 1,788,357 Y 1.83%

Client 11 1,335,000 N 1.83%
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Firm 6

Client Portfolio Portfolio Value | Over £1.5m Total Investment Average % Charge Lowest % Highest % No. of client
/Investment Company (£) (Y/N) Management Charges (%) SRR S N Charge Charge portfolios

Client 1 140,000 N 1.37% <£1.5m 2£1.5m Total 1.37% 2.02% 14
Client 2 1,285,582 N 1.45% 1.66% 1.68% 1.66%

Client 3 1,942,425 Y 1.80%

Client 4 1,250,000 N 1.80%

Client 5 480,500 N 1.70%

Client 6 1,119,334 N 1.75%

Client 7 400,000 N 1.80%

Client 8 2,910,193 Y 1.75%

Client 9 1,160,015 N 2.02%

Client 10 1,565,000 Y 1.55%

Client 11 1,680,000 Y 1.60%

Client 12 290,000 N 1.75%

Client 13 526,933 N 1.40%

Client 14 340,560 N 1.52%
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Firm 7

Client Portfolio Portfolio Value| Over £1.5m Total Investment Average % charges Lowest % |Highest % No. of client
/Investment Company (£) (Y/N) Management Charges (%) E Charge Charge portfolios

Client 1 6,500,000 Y 1.03% <£1.5m 2£1.5m Total 1.03% 2.03% 19
Client 2 1,100,000 N 2.03% 1.78% 1.56% 1.70%

Client 3 616,000 N 1.63%

Client 4 2,400,000 Y 1.94%

Client 5 1,000,000 N 1.96%

Client 6 1,600,000 Y 1.65%

Client 7 440,000 N 1.90%

Client 8 385,000 N 1.71%

Client 9 2,000,000 Y 2.02%

Client 10 3,750,000 Y 1.10%

Client 11 600,000 N 1.73%

Client 12 1,000,000 N 1.89%

Client 13 220,000 N 1.91%

Client 14 220,000 N 1.99%

Client 15 680,000 N 1.83%

Client 16 460,000 N 1.23%

Client 17 1,250,000 N 1.58%

Client 18 7,450,000 Y 1.55%

Client 19 4,350,000 Y 1.60%
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Firm 8

Client Portfolio /investment Compan Portfolio Value| Over £1.5m | Total Investment A el Lowest % Highest % No. of cI.ient
(E) (Y/N) Management Charges (%} Querage > clarge Charge Charge portfolios

Client 1 715,420 N 2.05% <£1.5m 2£1.5m Total 0.59% 2.57% 129
Client 2 2,515,109 Y 1.77% 1.77% 1.43% 1.68%
Client 3 409,497 N 1.74%
Client 4 1,366,409 N 1.89%
Client 5 934,548 N 1.90%
Client 6 1,412,451 N 1.82%
Client7 423,057 N 2.07%
Client 8 459,307 N 1.72%
Client9 2,973,135 Y 1.70%
Client 10 770,645 N 2.08%
Client 11 939,022 N 1.51%
Client 12 3,057,697 Y 1.61%
Client 13 1,399,491 N 1.80%
Client 14 398,157 N 1.96%

Adviser A Client 15 1,217,246 N 1.92%
Client 16 6,154,627 Y 1.60%
Client 17 774,012 N 2.03%
Client 18 929,204 N 1.99%
Client 19 673,885 N 1.92%
Client 20 2,582,700 X 1.66%
Client 21 447,177 N 1.76%
Client 22 1,448,830 N 1.65%
Client 23 2,733,267 b 4 1.70%
Client 24 2,019,492 Y 1.77%
Client 25 2,026,639 Y 1.69%
Client 26 845,226 N 2.03%
Client 27 532,611 N 1.95%
Client 28 215,915 N 1.98%
Client 29 360,611 N 1.34%
Client 30 3,075,934 Y 1.74%
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Firm 8

i Potttolio Aivetiiin Coimiany Portfolio Value | Over £1.5m Total Investment
(£) (Y/N) Management Charges (%)
Client 1 3,740,034 Y 1.14%
Client 2 2,251,695 Y 1.31%
Client 3 1,568,188 Y 1.44%
Client 4 2,255,688 Y 1.31%
Client 5 1,078,372 N 1.45%
Client 6 498,063 N 1.72%
Client 7 1,709,366 Y 1.39%
Client 8 1,342,936 N 1.46%
Client 9 1,059,836 N 1.54%
Client 10 450,000 N 1.64%
Client 11 1,129,115 N 1.52%
Client 12 1,182,697 N 1.51%
Client 13 821,934 N 1.60%
s Client 14 4,134,375 Y 1.10%
Adviser B -
Client 15 261,444 N 1.69%
Client 16 3,195,179 Y 1.23%
Client 17 1,565,393 Y 1.41%
Client 18 2,264,065 Y 1.25%
Client 19 5,920,971 Y 0.99%
Client 20 6,019,080 Y 0.93%
Client 21 1,078,402 N 1.50%
Client 22 1,706,003 Y 1.36%
Client 23 6,584,956 ¥ 0.97%
Client 24 2,743,013 Y 1.25%
Client 25 4,941,638 Y 1.04%
Client 26 1,637,220 Y 1.37%
Client 27 1,093,836 N 1.53%
Client 28 1,284,174 N 1.48%
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Firm 8

. . Portfolio Value | Over £1.5m Total Investment
Client Portfolio /Investment Company
(£) (Y/N) Management Charges (%)
Client 1 866,655 N 1.81%
Client 2 387,235 N 1.91%
Client 3 2,343,516 Y 1.73%
Client 4 862,008 N 2.03%
: Client 5 765,169 N 2.11%
Adviser C -
Client 6 2,376,826 Y 1.73%
Client 7 652,628 N 2.14%
Client 8 748,877 N 2.12%
Client 9 860,124 N 2.03%
Client 10 1,107,105 N 1.91%
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Firm 8

Cliant Pertfolic iimestment Comoany Portfolio Value | Over £1.5m Total Investment
(£) (Y/N) Management Charges (%}
Client 1 301,604 N 2.02%
Client 2 38,972 N 1.96%
Client 3 408,018 N 1.96%
Client 4 472,447 N 1.89%
Client 5 592,037 N 2.00%
Client 6 1,890,588 Y 1.82%
Client 7 1,240,595 N 1.80%
Client 8 650,001 N 1.75%
Client 9 47,088 N 1.69%
Client 10 364,930 N 1.49%
Client 11 279,030 N 1.59%
Client 12 235,140 N 1.59%
Client 13 275,142 N 1.90%
Client 14 468,233 N 1.61%
Client 15 258,525 N 1.61%
Client 16 733,515 N 1.96%
Client 17 696,567 N 1.90%
Client 18 424,286 N 1.91%
) Client 19 637,551 N 2.05%
Adviser D -
Client 20 162,500 N 1.90%
Client 21 448,133 N 1.96%
Client 22 525,983 N 1.90%
Client 23 873,292 N 1.96%
Client 24 153,275 N 2.24%
Client 25 545,264 N 2.05%
Client 26 887,024 N 2.07%
Client 27 710,407 N 2.01%
Client 28 672,016 N 1.92%
Client 29 837,735 N 1.90%
Client 30 466,342 N 1.77%
Client 31 505,931 N 2.57%
Client 32 439,664 N 1.96%
Client 33 187,163 N 1.61%
Client 34 438,911 N 1.90%
Client 35 332,033 N 1.96%
Client 36 571,557 N 1.77%
Client 37 1,998,927 Y 1.72%
Client 38 730,128 N 1.59%
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Firm 8

) . Portfolio Value [ Over £1.5m Total Investment
Client Portfolio /Investment Company
(£) (Y/N) Management Charges (%)
Deputy for client 1 465,868 N 1.65%
Deputy for client 2 722,539 N 1.60%
Deputy for client 3 2,955,109 Y 1.20%
Deputy for client 4 859,416 N 1.60%
Deputy for client 5 1,607,164 Y 1.42%
Deputy for client 6 1,650,338 Y 1.41%
Deputy for client 7 1,181,080 N 1.52%
Deputy for client 8 206,610 N 1.60%
Adviser E Deputy for client 9 849,338 N 1.59%
The client 10 Trust 67,336 N 1.80%
The client 11 Trust 197,077 N 1.71%
The client 12 Trust 443,262 N 1.63%
The client 13 Trust 261,988 N 1.64%
The client 14 trust 456,716 N 1.66%
The client 15 Trust 2,235,967 Y 1.40%
The client 16 Trust 569,132 N 1.46%
The client 17 Trust 87,650 N 1.91%
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Firm 8

. . Portfolio Value | Over £1.5m Total Investment
Client Portfolio /Investment Company
(£) (Y/N) Management Charges (%)
Client 1 108,144 N 1.69%
Client 2 334,051 N 1.45%
4 Client 3 97,145 N 1.44%
Adviser F -
Client 4 197,447 N 0.59%
Client 5 271,831 N 0.80%
Client 6 136,896 N 0.87%
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Firm9

Client Portfolio Portfolio Value | Over £1.5m Total Investment Kiaraia ol chioraa Lowest % | Highest % No. of client
/Investment Company (£) (Y/N) Management Charges (%) Charge Charge portfolios

Client 1 300,000 N 2.18% <f1.5m | 2£1.5m Total 1.25% 3.32% 10
Client 2 500,000 N 2.30% 1.93% 2.19% 1.96%

Client 3 500,000 N 1.72%

Client 4 1,500,000 \ 4 2.19%

Client 5 1,000,000 N 1.45%

Client 6 1,000,000 N 3.32%

Client 7 1,000,000 N 1.48%

Client 8 700,000 N 1.75%

Client 9 1,000,000 N 1.94%

Client 10 300,000 N 1.25%
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Stewarts Law

Solicitors

5 New Street Square personal
London financial
ECA4A 3BF sl

For the attention of

2 1% January 2019
10 Riversway Business Village

Navigation Way
Yourref:  SL-ACTIVE.FID1117754 Ashton-on-Ribble

Our ref; IGG/JLR Preston, PR2 2YP

Tel: 01772 776 990

Fax: 01772 776 991
Dear

MoJ call for evidence: summary of responses by FOCIS member firms

You have asked for my comments on the further evidence received from firms providing
professional deputyship/trustee service s to clients with personal injury awards. As
previously, the responses provide information about the cost of investment, including
financial advice, investment management , transaction costs, custodianship and collective

fund management costs.

You have now received evidence from nine firms who have provided anonymised data
about 389 individual claimants. Seven firms reported the monies available for investment
on behalf of each claimant , which may include cash as well as investments. That data is for
225 clients and the total reported value is £275 million. The average reported value is

around £1.2 million.

The maximum award considered in the call for evidence is £1.5 million. A total of 169
claimants in the reported sample have monies available up to this limit, with a total reported
value of £108 million. The average reported value of cases up to the £1.5 million limit is
around £636,000. The evidence shows a clear and unsurprising inverse relationship between
investment costs and the amount of capital invested. In other words, as a percentage of the
capital invested, investment costs decline as the amount of capital invested rises.



For the main sample of 169 claimants with available damages of up to £1.5 million, the
average total annual investment cost is 1.78%. No allowance has been made for the initial
set up costs for a portfolio, or for the withdrawal of capital and income from the portfolio
over the relevant time horizon to meet the expected cash flow needs. Neither the FOCIS
data nor the figures in this letter include any allowance for tax on investment income or
capital gains incurred by each claimant.

The two firms which did not report the monies available provided total investment cost data
for 162 claimants, at an average of 1.50% pa. It should be noted that this statistic is distorted
by one outlier in the sample, and in this instance the median may provide a more accurate
reflection of costs. The median is 1.60%

The first observation to be made is that, on average, the 169 portfolios in the main sample
above are significantly larger than those modelled by GAD for the MoJ. For the latter, GAD
was instructed to model portfolios to provide for a loss of £10,000 per annum for 30 years
(therefore £300,000 +/- depending on the discount rate applied). The average portfolio in the
sample referred to above is therefore around double the value of the assumed model portfolio.
Averaging the cost data provided in the sample is therefore bound to understate the real-
world cost for such an assumed claimant, and this is an important caveat to the comments
below.

Respondents indicated that:

e Annual fees for independent financial advice to manage cash flows and overall risk
parameters were largely in the range 0.25% to 0.75% of the capital invested, with the
majority in the middle of that range, i.e. around 0.50%. These fees are exempt from
VAT.

e Some respondents use individual discretionary fund managers to construct a tailored
portfolio, with or without an IFA. Their reported fees range from 0.85% to 1.0% plus
VAT (1.02% to 1.20% including VAT). Additional costs with discretionary fund
managers include: custody fees, internal (in-house) fund costs, market transaction,
brokerage and thirdparty costs. Some of these are paid per transaction and some as a
percentage of value. The data is ver nois and no meaningful average can be
calculated for these additional costs, although some allowance for them is necessary.
IFA fees are additional, as above.

e Alternatively, respondents use collective investment fund managers with advice from
an IFA. Fund management fees range from 0.5% to 1.5%. Additional costs with
investment funds include custodianship, audit, accountancy and fund administration.



The overall cost figure for collective investments tends to fall in the range 1.0% to
1.5%. No VAT is charged on these costs or fees. IFA fees are additional, as above.
e Platform fees are reported in the range 0.1% to 0.3% depending on the value of the
portfolio. No VAT is charged on these fees.
e There are outliers above and below the ranges referred to, as would be expected in
such a small sample size and with a diverse population of clients.

The broad indication is that overall costs, including advice, tend to fall in the range 1.5% to
2%: 124 out of the sample (73.4%) of 169 claimants, with sums available of up to £1.5
million, are reported to have total annual investment costs in this range, and the average is
1.78%. This evidence matches our own experience of costs incurred by our clients.

I should point out that the costs set out above are incurred by claimants in managing cash
flows and risk, selecting what to buy and what to avoid, when to sell, holding and keeping
track of investments, the income they generate and capital gains and capital losses, and all
regulatory compliance. Therefore, for claimants, the costs of investment act as a drag on
investment returns, but they have to be incurred because claimants are forced to invest their
damages.

Yours sincerely

Consultant
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