Committee for Enterprise, Trade and Investment

Report on Unsolicited Services
(Trade and Business Directories) Bill

Together with the Minutes of Proceedings of the Committee
Relating to the Report and the Minutes of Evidence

Ordered by The Committee for Enterprise, Trade and Investment to be printed 1 July 2010
Report: NIA 74/09/10R Committee for Enterprise, Trade and Investment

Session 200972010

Second Report

Membership and Powers

Powers

The Committee for Enterprise, Trade & Investment is a Statutory Committee established in
accordance with paragraphs 8 and 9 of the Belfast Agreement, Section 29 of the Northern
Ireland Act 1998 and under Assembly Standing Order 46. The Committee has a scrutiny, policy
development and consultation role with respect to the Department for Enterprise, Trade &
Investment and has a role in the initiation of legislation.

The Committee has power to:

= Consider and advise on Departmental Budgets and Annual Plans in the context of the
overall budget allocation;

= Approve relevant secondary legislation and take the Committee stage of relevant primary
legislation;

= Call for persons and papers;
= Initiate inquiries and make reports; and

= Consider and advise on matters brought to the Committee by the Minister for Enterprise,
Trade & Investment.

Membership

The Committee has 11 members, including a Chairperson and Deputy Chairperson, and a
guorum of five members.

The membership of the Committee is as follows:

Mr Alban Maginness (Chairperson) !
Mr Paul Butler (Deputy Chairperson) 4

Ms Jennifer McCann
Mr Leslie Cree



Mr Daithi McKay > 6

Mr David Simpson MP 2

Mr Gregory Campbell MP 3

Mr Paul Frew 7
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Mr Gerry McHugh
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L With effect from 30 June 2009 Mr Alban Maginness replaced Mr Mark Durkan.

2 With effect from 14 September 2009 Mr David Simpson replaced Mr Robin Newton.
3 With effect from 14 September 2009 Mr Gregory Campbell replaced Mr Jim Wells.

4 With effect from the 14 September 2009 Paul Butler replaced Jennifer McCann as Deputy
Chairperson

5 With effect from the 31 March 2010 Mr Alan McFarland stood down from membership of the
committee

6 On 13th April 2010 Mr Daithi McKay was appointed as a Member of the Committee for
Enterprise, Trade and Investment.

7 With effect from 28 June 2010 Mr Paul Frew replaced Mr Stephen Moutray.
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Executive Summary

Purpose

1. The Report details the Committee for Enterprise, Trade & Investment’s consideration of the
Unsolicited Services (Trade and Business Directories) Bill.

Principles of the Bill

2. The Committee welcomed the introduction of the Bill and considered the principles of the Bill
to be as follows:

= To re-enact, with amendments, certain provisions of the Unsolicited Goods and Services
(Northern Ireland) Order 1976 (‘the 1976 Order’). These provisions govern the
circumstances in which businesses may be charged for the publication about them in
directories.

= To update the legislation to facilitate electronic commerce by introducing equivalence
between paper-based methods and electronic methods for contracting an entry in a
directory.

3. The Committee engaged in a public consultation exercise and consulted with a wide range of
stakeholders with a variety of interests. There were no written responses from either the public
consultation or from the stakeholders to which the Committee wrote.

Key Issues

4. There was one key issue that arose during pre-legislative scrutiny of the Bill; however, during
evidence sessions with the Department during pre-legislative scrutiny, the Committee’s concern
was addressed. During the Committee Stage, one other issue arose relating to contract
renewals.

5. The Committee considered that the key issues relating to the Bill were as follows:

= Details required in an invoice; specifically on an electronic invoice

= Notices of renewals on existing contracts

Introduction

6. At the commencement of pre-legislative scrutiny, the Bill was entitled the Unsolicited Goods
and Services (Amendment) Bill. On 31 March 2009, the Minister for Enterprise, Trade and
Investment wrote to the Committee for Enterprise, Trade & Investment (CETI or the Committee)
to state that it has been re-named the Unsolicited Services (Trade and Business Directories) Bill,
following advice from the Office of the First Minister and deputy First Minister and the Office of
Legislative Council.

7. The Unsolicited Services (Trade and Business Directories) Bill was introduced to the Northern
Ireland Assembly on 23 March 2010. The Assembly debated the principles of the Bill in the
Second Stage on 20 April 2010, after which it was referred to the Committee for Committee
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Stage. The Committee sought and received the approval of the Assembly in Plenary Session on
11 May 2010 to extend its consideration and scrutiny of the Bill to 1 October 2010.

8. The Bill contains 9 clauses and 1 schedule.

9. The Committee launched a public consultation on 21 April 2010 and also wrote to key
stakeholders for issues relating to the Bill.

10. There were no issues raised from either the key stakeholders or the public consultation.

11. All papers and responses referred to in the report are listed in the appendices.
Summary of the Draft Unsolicited Services (Trade
and Business Directories) Bill as Presented to the

Committee for Enterprise, Trade & Investment in
the Committee Stage

Section One: Control of charges for directory entries

Clause 1 — Control of charges for directory entries

12. Clause 1 provides the prohibition on charges unless one of four conditions (requirements) is
met (as prescribed in clauses 2, 3, 4 and 5). The conditions are:

= If an order form is signed;
= If a note of agreement to charge is signed;
= In certain cases of electronic communication; or

= |n certain cases of renewed or extended contract.
Section Two: Permitted charges

Clause 2 — Charge permitted if order form signed

13. Clause 2 set the requirements for a charge when an order form has been signed. The
requirements are met when an order form has been signed by a person (or on behalf of a
person) in hard copy or electronic copy. This must bear the person’s name and address.

Clause 3 — Charge permitted if note of agreement to charge signed

14. Clause 3 sets requirements when a note of agreement is signed by a person (or on behalf of
a person).

Clause 4 — Charge permitted in certain cases of electronic
communication

15. Clause 4 sets the requirements for a charge in certain cases of electronic communication.



Clause 5 — Charge permitted in certain cases of renewed or extended
contract

16. Clause 5 sets the requirements for a charge in certain cases of renewed or extended
contract.

Section Three: Offence

Clause 6 — Offence to demand payment where section 1 contravened

17. Clause 6 sets the offence to demand payment when section 1 is breached.
Section Four: Supplementary

Clause 7 — Power to amend the Schedule

18. Clause 7 sets that the Department of Enterprise, Trade and Investment (DETI or the
Department) will have power to amend the Schedule to the Bill by Order subject to negative
resolution. An Order under that clause may also make any necessary transitional provisions and
amendments to provisions referred to in the Schedule.

Clause 8 — Amendment and repeals

19. Clause 8 repeals Articles 5 and 6 of the 1976 Order as they are being replaced by the
provisions of the proposed Bill. Article 2(3) of the 1976 Order is being amended because it will
need to refer to the conditions in paragraph 4 of the Schedule to the Bill.

Clause 9 — Short title and commencement

20. Clause 9 sets the short title of the Bill as the Unsolicited Services (Trade and Business
Directories) Act (Northern Ireland) 2010. Also sets that the Act will come into operation 2
months after the day on which it receives royal assent.

Schedule — Matters referred to in sections 3, 4 and 5

21. The Schedule mirrors the provisions of the Schedule to the Regulatory Reform (Unsolicited
Goods and Services Act 1971) (Directory Entries and Demands for Payment) Order 2005 (S.I.
2005/55). The details have, however, been set out in a different sequence to match the
sequence in which they occur in the Bill. The Schedule also specifies the matters and details
referred to in clauses 3, 4 and 5 of the Bill including:

= Particulars of directory or proposed directory which must be given in a note for charging
a person;

= Information required in a written notice;
= Information to be given to a person;

= Conditions applying to invoice or similar document which does not assert right to
payment.



Summary of Consideration During Pre-legislative
Scrutiny

Details required in an electronic invoice

22. During pre-legislative scrutiny of the Bill, members raised the issue that electronic versions of
invoices may be easier to replicate and would potentially lead to more scams targeted towards
businesses.

23. The Department responded by stating that any documents that emanate from a directory
publisher must have comprehensive details about the charges. The Bill will also be prescriptive
about informing business of every aspect of a transaction before an order is placed.

24. Members were content with the Department’s responses.

Summary of Consideration

Clause 5 — Charge permitted in certain cases of renewed or extended
contract

25. The Committee sought clarification on whether a business would receive a notice to renew
an existing contract from a business directory and if a contract would be automatically renewed
unless otherwise informed by the business.

26. The Department responded by stating a business may receive a notice from a business
directory to renew the contract, unless otherwise informed by the business.

27. Members were content with the Department’s response.

Clause by Clause Scrutiny of the Bill
Clause 1 — Control of charges for directory entries
Clause 2 — Charge permitted if order form signed
Clause 3 — Charge permitted if note of agreement to charge signed

Clause 4 — Charge permitted in certain cases of electronic
communication

Clause 5 — Charge permitted in certain cases of renewed or extended
contract

Clause 6 — Offence to demand payment where section 1 contravened

Clause 7 — Power to amend the Schedule



Clause 8 — Amendment and repeals

Clause 9 — Short title and commencement

28. The Committee for Enterprise, Trade and Investment is content with Clauses 1 to 9 as
drafted.

Schedule — Matters referred to in section 3, 4 and 5

29. The Committee for Enterprise, Trade and Investment is content with the Schedule as
drafted.

Long Title

30. The Committee for Enterprise, Trade and Investment is content with the Long Title as
drafted.

Summary of the Draft Unsolicited Services (Trade and Business Directories) Bill as
Presented to the Committee for Enterprise, Trade & Investment in the Committee Stage

Appendix 1
Minutes of Proceedings

Thursday, 11 December 2008
Room 21, Parliament Buildings

Present: Mr Mark Durkan MP (Chairperson)
Mr Leslie Cree

Mr Alan McFarland

Mr Sean Neeson

Mr Robin Newton

Dr Alasdair McDonnell MP

In Attendance: Mr Jim McManus (Assembly Clerk)
Mr Paul Connolly (Assistant Assembly Clerk)

Mr Stephen White (Clerical Supervisor)
Mr Jim Nulty (Clerical Officer)

Apologies: Ms Jennifer McCann (Deputy Chairperson)
Mr Simon Hamilton
Mr Gerry McHugh

10.32 a.m. The meeting opened in public session.

6. Unsolicited Goods Bill

11.30am Officials joined the meeting.



Department Officials John Hinds (Grade 7), Head of Consumer Affairs Branch and Deirdre
Dempsey (Staff Officer), Consumer Affairs Branch briefed members on the Unsolicited Goods Bill.
Key issues discussed included the rationale behind the proposed Bill and how it would operate in
practice.

11.42am Officials left the meeting.

Agreed: The Committee agreed to receive further briefing from officials after the consultation
has ended.

[Extract]

Thursday, 1 October 2009
Room 21, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Ms Jennifer McCann

Mr Stephen Moutray

Mr Gregory Campbell MP

Mr David Simpson MP

Mr Sean Neeson

Mr Alan McFarland

Dr Alasdair McDonnell MP

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Assembly Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Leslie Cree

10.45am The meeting opened in public session

8. Unsolicited Services Bill Report, Outcome of Consultation —
Written Briefing.

The Committee noted a written briefing on the Unsolicited Services Bill Report.

[Extract]

Thursday, 18 February 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Dr Alasdair McDonnell MP

Mr Stephen Moutray

Mr David Simpson MP



Mr Sean Neeson
Mr Gerry McHugh
Mr Leslie Cree

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Alan McFarland

10.33am The meeting began in public session.

3. Matters arising

The Chair informed members that the Committee has received the Unsolicited Services Bill from
the Department.

Agreed: To receive an oral briefing from Departmental officials on the Bill at the meeting of 4
March.

[Extract]

Thursday, 4 March 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Dr Alasdair McDonnell MP

Mr Alan McFarland

Mr Stephen Moutray

Mr David Simpson MP

Mr Gregory Campbell MP

Mr Sean Neeson

Ms Jennifer McCann

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Leslie Cree

10.40am The meeting began in public session.

4. Unsolicited Services (Trade and Business Directories) Bill: Oral
Briefing

11.12am The Officials joined the meeting.



The Committee received an oral briefing from John Hinds, Head of Consumer Affairs and Philip
McClenaghan, Team Leader Legislation Unit. Key issues discussed included the proposed timing
for the legislation, current status of the Bill and key aspects of the Bill.

11.27am The Officials left the meeting.
Agreed: To receive a list of full consultees to the Bill.

[Extract]

Thursday, 25 March 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Mr Alan McFarland

Mr Leslie Cree

Mr Sean Neeson

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Stephen Moutray
Mr Gregory Campbell MP

Mr David Simpson MP

Dr Alasdair McDonnell MP

Ms Jennifer McCann

10.36am The meeting began in public session.

3. Matters arising

Members noted that the Unsolicited Services (Trade and Business Directories) Bill has been
introduced and that the second stage of the Bill is expected shortly after recess.

Agreed: Content with the principles of the Bill.

[Extract]

Thursday, 15 April 2010
Soni Building, Castlereagh House, Belfast

Present: Mr Alban Maginness (Chairperson)
Mr Leslie Cree

Mr Gerry McHugh

Ms Jennifer McCann

Mr Sean Neeson



In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Paul Butler (Deputy Chairperson)
Mr David Simpson MP

Mr Gregory Campbell MP

Mr Stephen Moutray

Mr Daithi McKay

Dr Alasdair McDonnell MP

11.50am The meeting began in public session.

3. Matters arising

Members discussed a Departmental briefing on the summary of responses to the consultation on
the Unsolicited Services Bill, a list of key stakeholders for the Bill and the draft public notice for
the Bill.

Agreed: To write to the list of stakeholders for the Bill.
Agreed: Content with the public notice and the closing date for submissions.

[Extract]

Thursday, 22 April 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Ms Jennifer McCann

Mr Daithi McKay

Dr Alasdair McDonnell MP

Mr Leslie Cree

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Stephen Moutray
Mr Gregory Campbell MP

Mr David Simpson MP

Mr Sean Neeson

10.35am The meeting began in public session.

3. Matters Arising



Members noted a draft motion to extend the Committee stage of the Unsolicited Services Bill.
Agreed: Content with the extension.

[Extract]

Thursday, 13 May 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Ms Jennifer McCann

Mr Stephen Moutray

Mr Gregory Campbell MP

Mr David Simpson MP

Dr Alasdair McDonnell MP

Mr Sean Neeson

Mr Leslie Cree

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr Daithi McKay

10. Unsolicited Services (Trade and Business Directories) Bill —
Assembly Research Paper — Written Briefing

Members noted the written briefing.
Agreed: To consider the research paper provided when the Committee further considers the Bill.

[Extract]

Thursday, 10 June 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Dr Alasdair McDonnell MP

Mr Gregory Campbell MP

Mr Stephen Moutray

Mr Leslie Cree

Mr Sean Neeson

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)



Mr Jim Nulty (Clerical Supervisor)
Ms Michelle McDowell (Clerical Officer)

Apologies: Ms Jennifer McCann

10.33am The meeting began in closed session.

1. Consideration of the Unsolicited Services (Trade and Business
Directories) Bill: Internal Memorandum from the Examiner of
Statutory Rules

Members discussed the Examiner's memorandum.
Agreed: Content with the Examiner’s advice.

Agreed: Content to take no oral evidence for the Bill and to commence the preliminary view of
the Bill and, if no issues are raise, the clause-by-clause scrutiny of the Bill at next week’s
meeting.

[Extract]

Thursday, 17 June 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Mr Daithi McKay

Dr Alasdair McDonnell MP

Mr Gregory Campbell MP

Mr Stephen Moutray

Mr Leslie Cree

Mr Sean Neeson

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Ms Jennifer McCann

6. Consideration of the Unsolicited Services (Trade and Business
Directories) Bill: Written Briefing.

Members discussed the written briefing. There were no issues raised in relation to the Bill.

12.09pm Officials from the Department joined the meeting to answer member’s questions —
Philip McClenaghan and Patrick Neuill.

Agreed: Content with the Bill, as drafted, and to proceed to formal clause-by-clause scrutiny of
the BiIll.



12.12pm Gregory Campbell left the meeting.

7. Formal Clause-by-Clause Scrutiny of the Unsolicited Services
(Trade and Business Directories) Bill

The Committee formally scrutinised, clause-by-clause, The Unsolicited Services (Trade and
Business Directories) Bill and agreed the following:

Clause 1 — Control of Charges for directory entries

Question put and agreed: That the Committee is content with Clause 1, as drafted.

Clause 2 — Charge permitted if order form signed

Question put and agreed: That the Committee is content with Clause 2, as drafted.

Clause 3 — Charge permitted if note of agreement to charge signed.
Question put and agreed: That the Committee is content with Clause 3, as drafted.

Clause 4 — Charge permitted in certain cases of electronic
communication

Question put and agreed: That the Committee is content with Clause 4, as drafted.

Clause 5 — Charge permitted in certain cases of renewed or extended
contract

Question put and agreed: That the Committee is content with Clause 5, as drafted.

Clause 6 — Offence to demand payment where section 1 contravened
Question put and agreed: That the Committee is content with Clause 6, as drafted.

Clause 7 — Power to amend the schedule

Question put and agreed: That the Committee is content with Clause 7, as drafted.

Clause 8 — Amendment and repeals

Question put and agreed: That the Committee is content with Clause 8, as drafted.

Clause 9 — Short title and commencement

Question put and agreed: That the Committee is content with Clause 9, as drafted.

Schedule

Question put and agreed: That the Committee is content with the schedule, as drafted.



Long Title

Question put and agreed: That the Committee is content with the long title, as drafted.
Agreed: To consider a first draft of the report next week.

12.13am Alasdair McDonnell rejoined the meeting.

[Extract]

Thursday, 24 June 2010
Room 30, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Paul Butler (Deputy Chairperson)

Ms Jennifer McCann

Dr Alasdair McDonnell MP

Mr Gregory Campbell MP

Mr Gerry McHugh

Mr Leslie Cree

Mr Sean Neeson

In Attendance: Mr Jim McManus (Assembly Clerk)
Ms Sohui Yim (Assistant Clerk)

Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Apologies: Mr David Simpson MP
Mr Stephen Moutray

10.03am The meeting began in public session.

11. Consideration of Unsolicited Services (Trade and Business
Directories) Bill Final Draft of Report: - Written Briefing.

Members discussed the draft report of the Bill.
Agreed: That the executive summary at paragraphs 1-5 stands part of the report.
Agreed: That the introduction at paragraphs 6-11 stands part of the report.

Agreed: That the summary of the draft Unsolicited Services (Trade and Business Directories) Bill
as presented to the Committee at paragraphs 12-21 stands part of the report.

Agreed: That the summary of consideration during pre-legislative scrutiny at paragraphs 22-24
stands part of the report.

Agreed: That the summary of consideration at paragraphs 25-27 stands part of the report.

Agreed: That the clause-by-clause consideration of the Bill at paragraphs 28-30 stands part of
the report.



[Extract]

Thursday, 1 July 2010
Room 144, Parliament Buildings

Present: Mr Alban Maginness (Chairperson)
Mr Gregory Campbell MP

Mr Paul Frew

Mr Sean Neeson

Mr Gerry McHugh

In Attendance: Mr Jim McManus (Assembly Clerk)
Mr Jim Nulty (Clerical Supervisor)

Ms Michelle McDowell (Clerical Officer)

Ms Alison Ferguson (Clerical Officer)

Apologies: Mr Paul Butler (Deputy Chairperson)

Ms Jennifer McCann
Mr Leslie Cree

7. Consideration of Unsolicited Services (Trade and Business
Directories) Bill — Final Draft of Report: Written briefing

The Committee formally scrutinised each appendix of the final Bill report.

Agreed: That the following papers should be appended to the Committee’s report:
Minutes of proceedings

Minutes of evidence (Hansards)

Memoranda and papers from DETI

The Assembly Research Paper

List of witnesses

Agreed: Chair to approve an extract from today’s minutes which reflect the read-through of the
Report.

Agreed: To lay the report in its entirety in the Assembly Business Office after today’s meeting.
Agreed: To order 30 reports with a CD ROM and 10 full reports for printing.

[Extract]

Appendix 2

Minutes of Evidence



11 December 2008

Members present for all or part of the proceedings:

Mr Mark Durkan (Chairperson)
Mr Paul Butler

Mr Leslie Cree

Mr Alan McFarland

Mr Sean Neeson

Mr Robin Newton

Mr Jim Wells

Witnesses:

Ms Deirdre Dempsey

Mr John Hinds Department of Enterprise, Trade and Investment

1. The Chairperson (Mr Durkan): I welcome John Hinds, head of the consumer affairs branch of
the Department of Enterprise, Trade and Investment (DETI), and Deirdre Dempsey, who is also
from that branch, to this morning’s Committee meeting. They will give a briefing on the
proposed unsolicited goods Bill. The Committee may wish to receive further briefing at the end
of the consultation process. | remind members and visitors that this part of today’s proceedings
is being reported by Hansard.

2. Mr John Hinds (Department of Enterprise, Trade and Investment): Thank you for giving us the
opportunity to speak to the Committee about the proposed Bill. The Committee received advance
notice of our intentions on 13 May 2008. The overall intention of the proposed Bill is to bring
Northern Ireland law into line with that in GB and to ensure compliance with article 9(1) of what
is known as the e-commerce directive of the European Community.

3. The proposed Bill will make technical amendments to the provisions that control the
circumstances in which businesses may be charged for the publication of entries about them in
trade directories. It will allow an advertiser to place an entry in a business directory by sending
the publisher an order form — or other business stationery — by electronic means. The
proposed Bill will be drafted so as to ensure that safeguards for businesses will continue to be in
place to act against scams that are practised in relation to the publication of real or pretended
directory products.

4. The proposed Bill is intended to remove provisions that the Department believes are
burdensome and unnecessary for businesses, to remove anomalies, and to ensure the
compatibility of Northern Ireland law with the obligations that arise from membership of the
European Union. It is intended that the proposed Bill will improve efficiency for businesses by
relaxing and simplifying the arrangements for: first, repeats and renewals of directory entries;
secondly, sending order forms electronically; and thirdly, the requirements that cover the form
and content of invoices and other documents.

5. In summary, the Department believes that the proposed Bill will strike the right balance by
removing obstacles to contracting by electronic means, ensuring compliance with the e-
commerce directive and ensuring, as far as possible, that advertisers and trade directories are
protected from scams. After the Committee has had the opportunity to comment on the
proposed Bill, the Department intends to submit a draft policy consultation document to the
Executive in February 2009 and to consult between February and April 2009.



6. We have spoken already to the Data Publishers Association, which supports our proposals. As
part of the consultation, we will, of course, speak to the Federation of Small Businesses, the
Confederation of British Industry (CBI) and the Institute of Directors (IOD) in order to alert
businesses about the enhanced level of protection that the Bill will provide. Instructions will then
be sent to the legislative draftsman, and we hope to have Executive clearance for the proposed
Bill by November 2009. The Department’s proposals are set out in more detail in the draft
consultation document that was sent to the Committee. | am happy to answer any questions
that the Committee may have.

7. The Chairperson: How did the issue arise? Why has the introduction of the proposed Bill
become a priority for the Department?

8. Mr Hinds: The proposed Bill is essentially a piece of parity legislation. GB colleagues legislated
in 2005 to bring the law up to speed in the area. At that time, the Department did not attach a
high priority to the matter, and we did not introduce proposals for legislation. However, with the
passage of time, we felt that the anomaly needed to be addressed, and we feel that now is a
good time to do so, particularly given the need to comply with the e-commerce directive.

9. The Chairperson: Was anyone pushing the Department on the matter? Did anyone say that
the anomaly was affecting them, or was that anomaly simply something about which the
Department was conscious?

10. Mr Hinds: Apart from advice from our lawyers and solicitors to the effect that we would be in
contravention of the directive if we did not introduce the legislation, no other pressure has been
brought to bear by outside influences.

11. Mr Wells: The banes of my life are emails offering to improve various parts of my anatomy,
which | am not interested in, and —

12. Mr Cree: It is too late, Jim.
13. The Chairperson: You have given up on them.

14. Mr Wells: Another bane of my life is emails that come from the widow of some African
dictator who has $10 million to invest in Europe. Those emails tell me that if I allow her to have
my bank account number, | can have 10% of that money. | do not believe that too many of
those are bona fide emails. Similarly, I receive a constant stream of letters and emails to say
that |1 owe £50 to have my name inserted in some business directory in Barcelona or wherever. |
have enough trouble dealing with all the people with whom | must deal at the moment, never
mind including my name in a business directory.

15. Perhaps | picked you up wrongly, but | thought that you said that one would be able to
order and confirm placements by email. | would have thought that that would have made life
easier for the scammers.

16. Mr Hinds: The legislation will specify arrangements to make the business in complete control
of what it authorises. For example, the order form that is transmitted electronically must be filled
out on business stationery or on other material that emanates directly from the business. Thus,
the legislation will prescribe that the business must authorise the content and the detail of the
form before it can be entered in the trade directory.

17. Mr Wells: Surely somebody in a hothouse in Barcelona, the Dominican Republic or the
Cayman Islands — places from where such emails tend to come — could be clever about their



scams. Given that many companies advertise, it would be easy to prepare a pro forma of a mock
order form after copying the logo on the stationery and then to send that by email. Someone
would sign up to the arrangement by hitting the “confirm™ button, and a secretary sitting in a
busy office might think that the scam is authentic.

18. Every day, | receive authentic-looking correspondence that is supposedly from the Abbey
National or the Halifax. However, that correspondence is a scam; the scammers are trying to get
me to feed back my account details so that they can take money from my account. Surely if such
scams can be carried out electronically, a completely new industry opens up for the scam
merchants.

19. Mr Hinds: Other provisions in the proposed Bill will insist that any documents that emanate
from the directory publisher must have comprehensive details about the charges. The publisher
will have to specify whether any demands will be placed on the business regarding the price of
the directory and when and how many directories will be published. Therefore, the proposed Bill
will be quite prescriptive about informing businesses of every aspect of the transaction before an
order is placed.

20. Mr Wells: I am sure that the folks working in the boiler rooms will include all that. However, |
am slightly worried about a hard-pressed secretary in a front office somewhere who receives
correspondence that looks authentic, and, by simply pushing a button, she produces a liability.
Email is now the most popular method of scamming.

21. Mr Hinds: The onus is on the directory publisher to prove that the order in the stipulated
design was legitimate and that it emanated from the business. The business can take some
control over that. Therefore, the directory publisher cannot receive a fake authorisation willy-nilly
in the way that you described, because they would be subject to prosecution.

22. Mr Wells: Yes, but if the scammer is in the Cayman Islands, the invoice could be paid
electronically before the scan is discovered. In my email in-box today, I will have received at
least 40 scam emails from various sources, some of which appear to be incredibly authentic.
Every day in life I delete such emails. The only reason that I know that some of the emails are
scams is because | do not have accounts with the banks that allegedly want me to confirm my
account details. For instance, the Bank of America wrote to ask me to confirm my account
details, but | do not have an account with that bank. However, it would be a different matter if |
were to receive an email that came supposedly from the Ulster Bank using the same wonderfully
prepared and extremely accurate documents.

23. There is a huge postal scamming industry, so it must be made particularly difficult for people
to be scammed by email. However, people regard emails as junk currency. Some £11 million a
year is defrauded from people in Britain from Nigerian scams alone. There is a name for the
particular scam, but | do not recall it. We must be worldly-wise so far as these characters are
concerned, because they are so good at what they do.

24. Mr Hinds: The Department will advise companies about the protection that the proposed Bill
will provide. We have warned them, and we will continue to alert them to specific scams that
target businesses. We have not had any complaints, and no companies have told us that they
have been the victims of the type of scam that you mentioned. However, we intend to liaise with
business organisations to ensure that their members are aware of what the provisions in the
proposed Bill will allow for and of what they should be alert to.

25. Mr Wells: 1 think that signing up should be doable by email. However, there should be no
liability, and nothing should be forcibly paid until something is followed up by a hard copy.



26. The Chairperson: I think that that point has been well made now.

27. Mr Cree: | have tried to get excited by this issue, but | have been unsuccessful. Is it fair to
say that the proposed Bill will make our legislation compliant with that in the UK and Europe and
that it will afford the same protections and benefits that exist in the rest of the UK? Is it as
simple as that?

28. Mr Hinds: Yes.
29. Mr Cree: | am happy enough, then.

30. The Chairperson: The proposed Bill will make a difference to a local business directory. If a
firm compiles a UK-wide sectoral business directory, on what basis does it deal with Northern
Ireland firms? Does that happen under existing GB law or under existing Northern Ireland law?

31. Mr Hinds: The UK trade directory publishers are caught by GB legislation, but Northern
Ireland trade directory publishers are not. Therefore, any transactions between Northern Ireland
businesses and Northern Ireland-based trade directory publishers will be caught by the Bill.

32. The Chairperson: Does that mean that they will be in the same position? At present, do firms
that deal with directory propositions that come from somewhere such as Birmingham have to
comply with laws that are different to those that cover propositions that come from somewhere
else?

33. Mr Hinds: That is exactly right.

34. Mr Newton: My point is a small one. The Bill will offer no protection for the individual; it is
orientated more towards businesses.

35. Mr Hinds: That is correct.

36. Mr Newton: Therefore, Jim’'s point is valid. The proposed Bill will not cover the majority of
the scam emails such as those that he receives.

37. Mr Hinds: The proposed legislation will not cover such situations. However, The Consumer
Protection from Unfair Trading Regulations 2008 updated the law on several unfair practices,
including scams that affect individual consumers. Therefore, comprehensive protection has been
introduced already. That was done on foot of the introduction of the Unfair Commercial Practices
Directive, which was European led.

38. The Chairperson: The Committee will want to pick up on the feedback from the consultation.
You said that you will be talking to members of the Federation of Small Businesses. | assume
that they will refer to their colleagues across the water about those elements of the legislation
have or have not worked and about what positive or negative differences have been made.
There may come a time, Leslie, when the proposed Bill generates some excitement. That will
depend on the feedback that emerges from the consultation. For now, members have nothing
further to add.

39. Thank you for attending today’s meeting.

4 March 2010
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40. The Chairperson: | welcome John Hinds, who is head of consumer affairs, and Phillip
McClenaghan, who is team leader of the legislation unit. I am very pleased to see you this
morning. | am sorry for keeping you waiting, but we had some other business to attend to. We
are very pleased that you have come along to brief us on the proposed unsolicited services
(trade and business directories) Bill.

41. Mr Hinds (Department of Enterprise, Trade and Investment): Good morning. Thank you for
affording us the opportunity to update you on our earlier briefings on the proposed unsolicited
services (trade and business directories) Bill.

42. 1 am head of consumer affairs, and my colleague Phillip McClenaghan is from our legislation
unit. As the Committee will be aware, the Department has kept it fully informed of progress
since the Department’s original proposals emerged in May 2008. The most recent letter from the
Minister issued to the Committee on 8 February. At its meeting on 25 February, the Executive
agreed that the Bill should be introduced in the Assembly, and we plan to do so around 22
March. The Secretary of State has given his consent to the consideration of the Bill by the
Assembly, and we received that on 24 February.

43. Essentially, the Bill will bring Northern Ireland law into line with that in GB and ensure
compliance with article 9(1) of the European Community’s e-commerce directive. The Bill is a
technical, non-controversial measure. It will re-enact, with technical amendments, certain
provisions of the Unsolicited Goods and Services (Northern Ireland) Order 1976. Those
provisions control the circumstances in which businesses may be charged for the publication of
entries about them in directories. As | agreed with the Committee in December 2008, the
Department took steps to specifically offer additional briefing to the Northern Ireland Chamber of
Commerce, the Northern Ireland branches of the Institute of Directors, the Federation of Small
Businesses and the Confederation of British Industries during the consultation process. None of
those organisations had any concerns with the proposals and welcomed the Bill.

44. The Bill is intended to enable businesses to improve efficiency by relaxing and simplifying
arrangements for repeats and renewals of directory entries, arrangements for sending order
forms electronically and requirements covering the form and content of invoices and other
documents. The Bill will update the law to reflect the modern and commercial realities of the
directory publishing industry, while ensuring that the legislation continues to provide protection



for businesses against a number of scams. | welcome any questions that Committee members
might have.

45. The Chairperson: Thank you for your presentation. This is fairly straightforward legislation.
Am | right in saying that it arises out of the fact that electronic communications have moved on
and that it is an attempt to catch up with the pace of change?

46. Mr Hinds: That is right. It also reflects the fact that corresponding legislation was enacted in
2005 in GB. We have been meaning to bring the Bill forward. It has not been a high priority,
given the small nature of the business directory sector in Northern Ireland, but it is has been on
the stocks. It will bring the law in Northern Ireland up to date, and it will fulfil our European
obligations.

47. The Chairperson: It is at one with the European directive.
48. Mr Hinds: Yes.

49. The Chairperson: Have there been any complaints about the problem that the Bill seeks to
address?

50. Mr Hinds: Last month, our colleagues in the Trading Standards Service, in conjunction with
the PSNI, issued a press release about Yell's trade directory publication. In that instance,
businesses and individuals were being targeted by fraudulent invoices. That, therefore, brings to
the public notice the fact that scams continue to affect businesses and consumers in Northern
Ireland. The protection that the Bill affords will help in some way to curtail those activities and
continue to protect businesses against those types of scams.

51. The Chairperson: The company or the person who is charging has to give particulars in
relation to the amount that will be charged. It has to give written notice, which provides the
name of the directory or the proposed directory; the name of the person or firm producing the
directory; the address; and the price at which the directory is offered for sale.

52. Mr Hinds: That is correct.

53. The Chairperson: Those rules must be complied with in order to administer a charge. Is that
correct?

54. Mr Hinds: That is correct. It helps to ensure that the whole process is transparent and that
the business knows what it is getting up front. If those rules are not complied with, businesses
will know to be suspicious of any attempts to elicit money from them.

55. The Chairperson: The idea is to locate the firm or individual, so that it is hot something out
in the ether. It is important to pin down the firm or individual who is responsible for the
proposed directory.

56. Mr Hinds: That is correct.

57. Mr Moutray: | am not sure whether | heard all the points. Very few copies of some
directories are, in fact, distributed. Can that be tightened?

58. Mr Hinds: The Bill will force any organisation that is trying to promote a directory to include
information on the number of copies of the directory that will be published and details on how
they will be distributed. That will be covered by the Bill.



59. The Chairperson: That allows the purchaser to know how valuable the directory is and how
widespread its distribution will be.

60. Mr Hinds: That is correct.

61. Mr Butler: How widespread are the scams? In February, the Office of Fair Trading had its
scam awareness month. Some of the figures in Britain are alarming. How bad is it here?

62. Mr Hinds: Scams represent quite a range of activity. The Bill relates only to trade directories.
In the wider picture, scams affect a number of businesses and consumers. Our colleagues in the
Trading Standards Service have a raft of legislation that allows them to pursue individuals
involved in scams.

63. We use the media proactively to warn consumers and businesses about specific scams. |
mentioned the Yell directory scam. We try to discover which countries those scams come from
so that businesses can be wary of communications that emanate, for example, from Holland or
some other source. We work closely with the PSNI's organised crime branch to ensure that
businesses know the particulars of such scams.

64. Mr McHugh: I can see the benefits of the Bill. By how much will it reduce scams and
unsolicited emails? The Government’s computerised systems are protected, but many businesses
could employ someone full-time to wipe out the rubbish that appears on computer screens.
People have to make enormous efforts to beat back all that rubbish, some of which is very
dangerous. People at home can get threatening letters and all sorts.

65. Mr Hinds: The Bill is directed at businesses, not consumers. It is designed to afford some
protection to the business community. In that regard, we recognise that it may be difficult,
particularly for small businesses, to be alert to scams and fraudulent claims. We acknowledge
that, as part of the Bill's implementation process, we will have to focus on informing and
educating the business representative bodies to ensure that owners of small businesses and their
employees know what to look out for.

66. Mr Campbell: | notice that a number of organisations had no comments to make. | presume
that that is because they are content. There does not seem to be anything untoward or
controversial in the Bill. Have there been any responses from businesses saying that the Bill is
fine, but that they have proposals to make about dealing with untoward contact or unsolicited
services? Have any businesses made representations of that sort?

67. Mr Hinds: No. We discussed this proposed Bill with the Committee back in December 2008.
We took specific steps to talk to the business representative bodies. As well as the general
consultation letter that is normally sent to a wide range of interested parties for any proposed
legislation, we crafted slightly different letters to send to the business representative bodies on
the foot of the interest expressed by the Committee and the likely effect that the Bill would have.
We followed up that letter with telephone calls and offered additional briefings, so that
businesses would be well aware of the Bill and its consequences. However, they all felt
comfortable with the Bill's proposals and the protections that would afford them. The exception
was the Federation of Small Businesses, which wrote to say that it welcomed the Bill and had no
other issues to discuss with us.

68. Mr Campbell: 1 am happy enough with that answer, but | have had contact with a number of
people who have told me about the nature of the scams to which they have fallen victim. 1
concur fully with what they said: they are not content just to delete the emails or resist the
scam. They want private business to come up with something that could target the scammers.



Rather than just avoid being caught out, they want to devise a system that would not only
ensure that the scammers did not make a profit but would cost them money.

69. Obviously, that has nothing to do with the Bill, but I just wondered whether private
businesses had ever made any representations along those lines, beyond simply trying to protect
people by making it more difficult for scammers to operate in the future? Is there some way of
ensuring that scams cost the scammers money rather than make them a profit?

70. Mr Hinds: | am not aware of any such suggestions from the business community. Our
colleagues in the Trading Standards Service work very closely with the business community in
enforcing a wide range of consumer protection legislation. In that sense, there is a good working
relationship and, as | said before, we are proactive in trying to warn people about specific
scams. We describe what they will look like and the sort of contact that the business might
receive from a prospective scammer. As Mr Butler mentioned, during scams awareness week we
engaged in a wide range of activity to make the issue of scams as high profile and as visible as
possible.

71. The Chairperson: Thank you. It would be helpful if the Committee were to receive a full list
of the consultees.

72. Mr Hinds: Certainly.

73. The Chairperson: Then we will proceed to deal with the legislation in the normal fashion.
Thank you very much for coming along. It has been very helpful.
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74. The Chairperson (Mr A Maginness): We now move to the initial consideration of the
Unsolicited Services (Trade and Business Directories) Bill. This is the Committee’s opportunity to
raise any issues, concerns or matters that have arisen from the consultation process. | advise
members that departmental officials are on standby to address any questions or concerns. This
agenda item does not constitute the formal clause-by-clause scrutiny of the Bill. However, if
there are no unresolved issues or concerns following this agenda item, the Committee will move
immediately to formal clause-by-clause scrutiny.

75. | advise members that the issues tables in their packs explain each clause of the Bill. No
issues were raised during the Department’s or the Committee’s consultations on the Bill. The



three responses to the Department’s consultation stated that they welcomed the Bill. The Clerk
will take the Committee through the clauses, and, after he has outlined the provisions of each
clause, I will ask members whether they have any issues or questions for the departmental
officials.

76. The Committee Clerk: Clause 1 sets the prohibition on charges unless one of four conditions
or requirements is met, as prescribed in clauses 2 to 5. Those conditions are: if an order form is
signed; if a note of agreement to charge is signed; in certain cases of electronic communication;
or in certain cases of renewed or extended contract.

77. No issues or concerns were raised in respect of clause 1 during the Department’s or the
Committee’s consultation.

78. The Chairperson: Are members content?

Members indicated assent.

79. The Committee Clerk: Clause 2 sets the requirements for a charge when an order form has
been signed. Requirements are met when an order form has been signed by, or on behalf of, a

person in hard or electronic copy, which must bear the person’s name and address.

80. No issues or concerns were raised during either the Department’s or the Committee’s
consultation.

81. The Chairperson: Are members content?

Members indicated assent.

82. The Committee Clerk: Clause 3 sets the requirements when a note of agreement to charge is
signed. The requirements are met when the note: specifies the particulars as set in paragraph 1
of the schedule to the Bill; gives reasonable particulars of the entry in respect of which the

charge would be payable; and when a copy of the note was given to the person, or a person
acting on his or her behalf, before it was signed.

83. No issues or concerns were raised in respect of clause 3 during the Department’s or the
Committee’s consultation.

84. The Chairperson: Are members content?
Members indicated assent.

85. The Committee Clerk: Clause 4 sets the requirement for a charge permitted in certain cases
of electronic communication. The requirements are met if: there has been an electronic
communication from or on behalf of the person that states that they agree to the charge; and,
before the electronic communication was sent, the following information was transmitted to the
person:

“(i) the particulars set out in paragraph 1 of the Schedule; and
(i) reasonable particulars of the entry in respect of which the charge would be payable".

86. Additionally, the electronic communication has to be readily produced and retained in a
visible and legible form.



87. No issues of concern were raised in respect of clause 4 during either the Department’s
consultation or the Committee’s consultation.

88. The Chairperson: Are members content?

Members indicated assent.

89. The Committee Clerk: Clause 5 sets the requirement for charges permitted in certain cases
of renewed or extended contract. No issues or concerns were raised relating to clause 5 during

either the Department’s consultation or the Committee’s consultation.

90. Mr Cree: Does the clause cover a situation in which an insurance company would notify its
customers that renewal of contract will happen automatically and that customers will, therefore,
be debited accordingly without any further communication? Does it put the onus back on to the
customer?

91. The Chairperson: It would perhaps be helpful at this stage if Mr McClenaghan and Mr Neill
came forward and joined us at the table.

92. Mr Philip McClenaghan (Department of Enterprise, Trade and Investment): The legislation is
aimed only at trade directories. Therefore, it would not apply to insurance contracts or their
renewals.

93. Mr Cree: It may or may not link to those, howsoever they are arrived at. Continuing on, we
could have a situation in which there would be automatic renewal.

94. Mr McClenaghan: For insurance contracts?
95. Mr Cree: That is just one example. It could be any contract.

96. Mr McClenaghan: The legislation is aimed at, for example, a tradesperson with an advert in
the ‘Yellow Pages’, or a similar trade directory, who wishes to renew that advert on an annual
basis.

97. Mr Cree: The same would apply to insurance. A customer may receive a communication to
say that their contract will be renewed unless the company hears otherwise.

98. Mr McClenaghan: Yes.

99. The Chairperson: Are members content?

Members indicated assent.

100. The Committee Clerk: Clause 6 sets the offence to demand payment when clause 1 is
contravened. No issues or concerns were raised in respect of clause 6 during either the
Department’s consultation or the Committee’s consultation.

101. The Chairperson: Are members content?

Members indicated assent.

102. The Committee Clerk: Clause 7 sets the power to amend the schedule. The Department of
Enterprise, Trade and Investment will have the power to amend the schedule to the Bill by



Order, subject to negative resolution. An Order made under clause 7 may also make any
necessary transitional provisions and amendments to revisions that are referred to in the
schedule.

103. No issues or concerns were raised relating to clause 7 during either the Department’s
consultation or the Committee’s consultation. Furthermore, the Examiner of Statutory Rules gave
advice on the powers to make subordinate legislation under the clause — which was considered
by members on 10 June — and stated that the powers seemed appropriate.

104. The Chairperson: Are members content?

Members indicated assent.

105. The Committee Clerk: Clause 8 repeals articles 5 and 6 of the Unsolicited Goods and
Services (Northern Ireland) Order 1976 because they are being replaced by the provisions of the
proposed Bill. Article 2(3) of the 1976 Order is being amended because it will need to refer to

the conditions set out in paragraph 4 of the schedule to the Bill.

106. No issues or concerns were raised in respect of clause 8 during either the Department’s
consultation or the Committee’s consultation.

107. The Chairperson: Are members content?

Members indicated assent.

108. The Committee Clerk: Clause 9 sets the short title as the Unsolicited Services (Trade and
Business Directories) Act (Northern Ireland) 2010. The clause also sets out that the Act will come

into operation two months after the day on which it receives Royal Assent.

109. No issues or concerns were raised in respect of clause 9 during either the Department’s
consultation or the Committee’s consultation.

110. The Chairperson: Are members content?

Members indicated assent.

111. The Committee Clerk: The schedule specifies the matters and details referred to in clauses

3, 4 and 5 of the Bill, including: particulars of the directory or proposed directory, which must be
given in a note for charging a person; information required in a written notice; information to be

given to a person; and conditions applying to an invoice or similar document that does not assert
right to payment.

112. No issues or concerns relating to the schedule were raised during the Department’s
consultation or the Committee’s consultation.

113. The Chairperson: Are members content with their initial consideration of the Bill?
Members indicated assent.

114. The Chairperson: No issues having arisen, we will now move directly to the formal clause-
by-clause scrutiny of the Unsolicited Services (Trade and Business Directories) Bill. 1 will go
through the nine clauses and the schedule to seek the Committee’s position. | remind members



that, having given their views on each clause as drafted, no amendments have been made to
date by the Department or by the Committee.

Clauses 1 to 9 agreed to.
Schedule agreed to.
Long title agreed to.

115. The Chairperson: That concludes the formal clause-by-clause scrutiny of the Unsolicited
Services (Trade and Business Directories) Bill. Next week, members will consider the first draft of
the Committee’s report on the Bill. Thank you.

Appendix 3

Memoranda and Papers
from DETI

Letter to Committee May 08

176 Newtownbreda Road
BELFAST

BT8 6QS

Tel: (028) 9025 3902

Fax: (028) 9025 3953

Text Phone: (028) 9025 3988
E-mail: john.hindsl@detini.gov.uk

Ms Lucia Wilson

Clerk Enterprise, Trade and Investment Committee
Room 424

Parliament Buildings

Stormont

BELFAST

BT4 3XX

13 May 2008

Proposed Unsolicited Goods and Services (Amendment) Bill

I am writing to inform the Committee that the Department of Enterprise, Trade and Investment
is proposing to seek Executive approval to introduce a Bill, in the 2009/10 Assembly Session, to
amend the Unsolicited Goods and Services (Northern Ireland) Order 1976 (“the 1976 Order").
The 1976 Order is available on line here —

http://www.statutelaw.gov.uk/legResults.aspx?LegType=All_Primary&PageNumber=1&BrowselLe
tter=U&NavFrom=1&activeTextDocld=1910173

The Committee will be consulted on the detailed proposals for the Bill prior to the public
consultation, which is likely in the autumn. Nevertheless, the Department wished to inform the



Committee of the proposed Bill (which is technical in nature and non controversial) at an early
stage.

The Unsolicited Goods and Services (Northern Ireland) Order 1976 was passed, amongst other
reasons, to control the circumstances in which businesses could be charged for the publication of
entries about them in directories. It had been the case prior to the 1976 Order that unwary
businesses could be tricked by various sharp practices into paying for directory entries for which
they had not asked and which they did not want.

The proposed Bill will amend the provisions of the 1976 Order governing the processes of
authorization by advertisers of entries in directories for which demands for payment can
legitimately be issued. It will be similar in effect to amendments made to the equivalent GB
legislation on unsolicited goods and services. The Appendix sets out more detail on the
proposals.

The aim is to remove provisions which the Department believes are burdensome and
unnecessary, to remove anomalies and to ensure the compatibility of NI law with European
Union Legislation.[1]

The Bill will be drafted so as to ensure that safeguards for business against certain deceptions
practised in relation to the publication of real or pretended directory products will continue in
place. If enacted the Bill will ensure compliance with EU law and that NI businesses have the
same benefits and protections of unsolicited goods and service legislation as in the rest of the
United Kingdom.

If you or your Committee need further information please let me know.
Yours sincerely

John Hinds
Head of Consumer Affairs Branch

Appendix

1. The equivalent in Great Britain of the Unsolicited Goods and Services (Northern Ireland) Order
1976 (the *1976 Order”) is the Unsolicited Goods and Services Act 1971 (the “1971 Act"™). The
Act is available on line here-

http://www.statutelaw.gov.uk/legResults.aspx?LegType=All_Primary&PageNumber=1&BrowselLe
tter=U&NavFrom=1&activeTextDocld=1366984

The 1971 Act was amended by this Act Unsolicited Goods And Services (Amendment) Act 1975
(1975 ¢.13) which is available here

http://www.statutelaw.gov.uk/legResults.aspx?LegType=All_Primary&PageNumber=1&BrowselLe
tter=U&NavFrom=1&activeTextDocld=1225878

2. The Department wishes to make amendments to the 1976 Order similar to those made to the
1971 Act by -

= The Regulatory Reform (Unsolicited Goods and Services Act 1971) (Directory Entries and
Demands for Payment) Order 2005 (S.1. 2005/55); See
http://www.legislation.gov.uk/si/si2005/uksi_20050055 en.pdf


http://archive.niassembly.gov.uk/enterprise/2007mandate/reports/report_74_09_10R.htm#footnote-353410-1

= The Unsolicited Goods and Services Act 1971 (Electronic Commerce) (Amendment)
Regulations 2005 (S.1. 2005/148). See
http://www.legislation.gov.uk/si/si2005/uksi_20050148 en.pdf

3. The Order amended the provisions of the 1971 Act governing the processes of authorization
by advertisers of entries in directories for which demands for payment can legitimately be
issued.

4. The Order relaxed the existing requirements where clients renew or extend existing contracts
for entries in a directory and simplified requirements as to the form and content of certain
documents relating to contracts for directory entries.

5. The Regulations amended section 3 of the 1971 Act. They allowed an advertiser to place an
entry in a business directory by sending the publisher an order form or other business stationery
by electronic means.

6. Section 3 of the 1971 Act prescribes three methods of authorising payment for placing an
entry in a business directory. These are:

= The Business Order Form method, which is where a request for a directory entry is sent
on the business’ own order form or other stationary belonging to the business and
bearing in print it's name and address;

= The Business ‘Note’ method, which is where a ‘note’ agreeing to the charge is produced
by a directory publisher and signed by the business; and

= The Electronic Communications method, which is where an electronic communication
agreeing to the charge is sent by the business.

7. The 1971 Act, as it stood, provided for Business Order Forms to be sent in paper form only.
This constitutes a barrier to electronic contracting, in contravention of Article 9(1) of the E-
Commerce Directive. The Regulations removed this barrier to electronic contracting. It facilitated
electronic commerce by introducing equivalence between paper-based methods and electronic
methods of placing an entry in a directory. This was achieved by allowing Business Order Forms
to be sent electronically where a request for a directory entry is sent on the business’ own order
form or other stationary belonging to the business. This removed a potential obstacle to e-
commerce and ensured compliance with the Directive. The bulk of the E-Commerce Directive
was implemented by the Electronic Commerce (EC Directive) Regulations 20002. Article 9(1) is
being implemented on an ad hoc basis, where legislation is identified which contravenes its
requirements.

8. The Business Order form method is not widely used in the industry. Where a request for a
directory entry originates from an advertiser, the publisher usually confirms it via a Note of
Agreement or an electronic communication. However, the changes made by the Regulations are
beneficial for advertisers and potentially reduce burdens for those who wish to use a new and
simplified means to contract for a directory entry by electronic means.

9. The Order was made under section 1 of the Regulatory Reform Act 2001. This Act does not
apply to Northern Ireland Legislation, so similar amendments to the 1976 Order must be made
by Act of the Assembly. The Regulations were made under section 2(2) of the European
Communities Act 1972 as they concerned the implementation of certain obligations under a
Directive. DETI has power to make similar regulations. Nevertheless, both sets of amendments
are so closely linked it was decided, on foot of advice from the Departmental Solicitor’s Office, to
combine them in an Act of the Assembly.



10. The Bill will make amendments to the 1976 Order similar to those made to the 1971 Act by
both S.1. 2005/55 and S.1. 2005/148.

[1] In particular Article 9(1) of Directive 2000/31/EC of the European Parliament and of the
Council on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (the E-Commerce Directive). Throughout the UK , Article 9(1)
is being implemented on an ad hoc basis, where legislation is identified which contravenes its
requirements.

Letter from Minister re Unsolicited Services Bill
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PROPOSED UMNSOLICITED GOODS AND SERVICES (AMEMDMENT)
BILL

On 13 May 20048 the Department wrote to the Committee regarding preliminary
proposals for a bill to amend the Linsolicited Goods and Services (Morthern [reland)
Order 1876, The Department is now in a positicn to let the Commitlea have maore
detall on the proposals,

| have set out brsfing on the proposals in more detail in Annex A 1o this letter. The
drafl Consultation Documant i at Appendix A

Yours sincerely

John Hinds
Consumer Affairs Branch



Anncx A

PROPOSED UNSOLICITED GOODS AND SERVICES BILL

BRIEFING FOR MEETING OF THE ETI COMMITTEE ON 27 NOVEMBER 2008

Introduction and Purpose of Briefing

1.

The briafing is imfended o inform the Committes about the proposed
Unsolcited Goods and Services Bill, and the Department's plan o issue
a consultation document on the proposed Bill.

The Bill is interded o amand the Unsclicited Goods and Services
(Marthern Ireland) COrder 1976 (“lhe 1376 Crder™). The 1978 Orderis
available on line here:

EPagedumber=1&Brmwsal atter=U&NavFrom=1&active TexiDocld=191
0173

The Bill will amend the provsians of e 1976 COrder which govem the
processes of authorization by adverisers of entries in dirsctories for
which demands for payment can legitimately be issued. it is technical in
nalure and not expeciad io be controversial.

The Bill = intended to remove provisions which the Deparimant
beliavas are burdensome and unnecessary, (o remove anamalies and
to ensura the compatibility of NI law with obligations arising from
membership of the Eurcpean Union, The Bill alzo aims to ensure that
MI businesses have the same benefils and protechons in s area of
lawe a% in the rest of the United Hingdorm.

Background

5

The equivalent in Great Britain of the 1876 Order is the Unsaolicites
Goods and Services Act 1971 (the 1971 Act™). The 1971 Act is
availatde on ling here:

aaiumber=14Browsel elter=U&MNavErom=18active TexiDocld=1366984

The 1971 Act was ameanded by the Unzolicted Goods and Senvices
(amandment ) Act THYS (18975 ¢ 13) which is gvailzble hare:

Difp:ifwiw statutelaw gov.uklegResults aspx Tl eqType=All% 20 Brimary&Pagehu
mber=1&8rowsel etter=USNavF rom=1hactive TexDocld=1 225875

E.

The Departmeant wishes to make amendmants to the 1876 Order similar
to those made to the 1971 Act by -

The Regulatory Reform {Unsoliciled Goods and Services Acl 1871)
(Directory Entries and Damands for Payment) Order 2005 (S
2008/55), Sea

hittp: e legislation gov uk/aisi 2005/uksi 20050055 en odf

The Unsolicited Goods and Servicas Act 1971 (Electronic Commerce)
(ameandment) Regulations 2005 (5.0, 2005/148) Ses

g hwvi legistation.gov ubklsilei2008/uksi 20050148 en.pdf




T. Bl 2008/55 amenced the provisions of the 1971 Ast governing the
processas of authaorization by adwertisars of entries in directories for
which demands for payment can legitimately be issued

&, 5.l 200555 relaxed the existing requirements where clients renaw or
extend existing confracts for enties ina direclory and also simplified
requirements as to the form and content of certain documents relating
to contracts for directory entries.

G 51 20051428 amended section 2 of the 1971 Act, The amendment
aliowed an advertiser o place an entry in a business directory by
sanding the publisher an order form or other business stationary by
elactronic means

10, Further detail on both of the GB Statutory Insfruments iz in the
Appendix to the Department’s latter of 13 May 2008,

11,50 2005/55 was made under section 1 of the Regulatory Reform Act
2001. This Act does not apply to Mortham Irsland legislation, so similar
amendments o the 1976 Order must be made by Act of the Assembly,
S0 2005/148 was made under saction 2(2) of the Europaan
Communities Act 1572 as it concernad the implementation of cerain
obligations under a Directive. Tha Dapartment has powar to make
similar Ragulations. Nevertheless, both sets of amendments are so
closely linked t was decided, on faof of advice from the Departmental
Solicitor's Office, to combing them in an Act of the Assembly

12, The Depariment of Trade and Industry (now the Depanmeant for
Business Enterprise and Regulatory Reform) published quidence on the
changes o the law made by these Statutory Instruments which the
Commitize may find helpful. See “The Unsalicited Goods and Services
Act 1871- changes o the law relating to directory entries and demands
for payment - Business Guidance January 20057 a capy of which is
availab'e on lina here -

Rt berr.gov. ukifilesfile 34016 ndf

Consultation

13, The Department intends Lo carry out & consultation exercise onoe the
Committes has considerad aur proposals. The Depadment will submit a
memorandum to the Executive o seek the Executve's agreement Lo
carry out a policy consultation o the Bil

14 A copy of the draft policy consultation dacurment, including a Regulatory
Impact Asseszmeant, and Equality screening is at Appendix B.
The Proposed Amendments

15, The details of the amandments to the 1878 Order which the
Dapartment is proposing are in the consultation document attached to
this briefing

16.As the Commilles may be aware, the proposals as sel oul are subject
to amendment becausea of-

»  The consultation exercise (ses paragraph 15);

& The drafting process in conjunction with the Office of Legislative
Counssl



Financial and Staffing Implications

17.If enacted the Bill is not expacted to lead to any increass in public
expenditure or public sector staffing as the legislation on Unsclicited
Gonds and Sendces 5 currenily being enforced by Trading Standands

Service and the amendments are unlizely 1o lead to increased
erforcement activity.

Officials responsible for the policy:

18. SBenior Officer : Michael Bohill {3 5) Telephons [D28 904) 05277 email
rmichael, bohillDdeting, gov,uk

Mr. Jobin Hinds (G7 ) Telephans [028 902] 53902 email
Johnhinds@Edetinigay.uk



Appendix A

TR
Enterprise, Trade
and Tnvestment

e b R,

Department of Enterprise, Trade and Investment

Consultation on Proposals for an Unsolicited Goods and
Services (Amendment) Bill

Introduction

1. The Department of Entergrizse, Trade and Investment is proposing to
seek Execulive approval for 2 Bill to amend the Unsolicited Goeds and
Services (Morham Ireland) Order 1976 (Cthe 1976 Order’). The 1976
Order iz available on line hare -

hittp e siatutelaw gov.ulegResulls aspa?Leg Type=AIN 2 0Primany & Pagaium
ber=1&Rrowsel eter=U&NavE om=1&activeTextDocld=1910173

2. The purpoze of this consullation docwment s 0 sxplain b
Departmant’s proposals and invite comments on them

Background to the 1976 Order

. The 1876 Order was passed, amangst olher reasons, (o contral the
circumstances in which busnaesses could be chargad for the publication
of eniries about them in directories. It had been the case prior to the
1976 Order, that unwary businesses could be fricked by various sharp
practces into paying for directory entries for which they had not asked
and which they did not want,

4. Unscrupulous directory publishers would accomplish this, by sending
companies a document in the form of a statement of address,
lelephone details ele. with a request that the infermation be checkad
and confirmed, A statament to the effect that the company concemed
consented to the publication of this information in & direciony and o pay
ihe associzted charges was incleded amongst varlous 'small print’
located alsewhera an the documant. By responding to confirm matiers
such as its address, the publisher could therefore claim that the
business concemead had consented to publication. Directores produced
vy means of misleading fransactions of this kind weare genarally of no
informational or commercial value and ware no maora than davicas by
wiich charges coulc be imposad on unwary businesses,

5. Ancther dishonest practice was for individuals, who may nat have
been publishers at all but confidence tnckslers, simply to issue invoices
for entries in direclories which were entirely fictitious, Some of the
companies who receied such involees would go on 1o pay them,
particulary where the ‘publishar made repeated demands for
settlement and pernaps made suggeshons of tegal action. Thase wars,



of course, never lechnigues associatad with the bong fide direciony
publishing industry.

The proposals

i3

The Bill will amand tha provizions of the 1978 Order goveming the
processes of authorzation by advertisers of entries in directories for
which demands for payment can legitimately be issued. It wll ba similar
in effect to amendments made IN 2005 to the equivalent GB legiskation
an unsolicited goods and senvices (see paragraph 12).

The Bill will be drafted so a5 to ensure that safequards for business
against cartain deceptions practiced in relaton 1o the publication of real
ar prefendad directory products will continue in place.

The Bill iz intended 10 remave provisions which the Departimant
bolieves are burdensorme and unnecessany, o remove aromalies and
to ansure the compatibility of NI iaw with obligations arising from
mamhearship of the Furopean Linion, In particular the Bill will @nsure that
the 1976 Crder will comply with Aricle 9(1) of Diractive 2000/31/EC of
the: Eurcpean Pariamant and of the Cauncil on certain legal aspects of
information society sanvices, in particular electronic commarce, in the
Internal Market (the E-Commerce Directive). Throughoul the LIK, Aricle
1) is baing implemanted on &n ad hoc basis, where legislation is
identified which contravenes ils requirements.

The Bill is also intended 1o ensura that Ml businesses have the sama
penelils and prodactions in this area of law a2z in the rest of the United
Kingdom,

10, The equivakent in Great Brtain of the 1976 Order is the Unsolicied

Goods and Services Act 1971 (the “1971 Act”). The Act is available on
line hera-

hittp:fwnew statutelaw. govaukdeaRaesulis aspx?LegType =A% 2 0P nmary&Pag
eMumber=1&Browsel etter=U&MNavFrom=1&activeTexDocld=1 355984

11 The 18971 Acl was amended by the Unsolicited Goods and Services

(Amendmeant) Acl 1975 (1975 ©.13) which s available hera

nttpciiwnew statulelaw. gov ukdeaRasulls aspxFLegType =A% 20 P rmary&Pan
elumbar=14&Brwsel etters U&NavF rom=1&active TexdDocld=1225878

12.The proposed amendments o (he 1976 Order are similar fo thosa

14,

mace i the 1971 Act by -

+ The Regulatory Reform [Unsolisited Goods and Services Act 1871)
(Directory Entrias and Damands for Payment) Order 2005 (tha
‘Regulatary Heform Ordar) (50, 2005%55); See
hillg:iwnaw legislation gov, ulk/si@i2005/ukel 20050055 an_pdf

+  The Unsolicited Goods and Serdces Act 1871 (Electronic
Commerce) (Amendmant) Regulations 2005 (the “Reoulalions’) (5.1,
2005/148). Sea
hittpe/fwesew, legislation. gov, ukisisi2005/uks 20050148 an.pdf

The Regulatory Reform Order amendad the provisions of the 1971

Act governing the processes of authorzation by adverlisers of anfriss in

directories for which demands for payment can legtimately be issued

14, In parbicular the Regulatory Reform Order relaxed the existing

reguiremenis where clients renew or extend existing contracts for



antries in a direciory and simplified requiremants as to the form and
content of certain documenis relating to contracts for directory entries.

15. The Regulations amended section 3 of the 1971 Act. They allowed an
advertiser 1o place an entry in a business directory by sending fhe
publisher an order form or other business siationary by elecironic
[lEETA

16 The Departmient of Trade and Industry (now the Department of
Husiness, Enterprise and Regulatory Reform) has publshed guidance
on the changes Lo the law made by these Slalulory Instruments,
Consultess may find it helpful to look at this guidance, See The
Unzolicites Goods and Services Act 1871- changes 1o the lew ralating
ta diraclory antries and damands for payment Business Guidance
Januwary 200457 which is available on ling here -

httptwesan. b goy uk/filesSile3491 6. pdf

The Proposed Amendments in detail

17, The Depariment iz proposing to amend the 1976 Order in accordance
with the following paragraphs.

18, We intend that Article 2(3) of the 1976 Order be replacad with now
provisions eguivalent to the amendments of section 6(2) of the 1971 Act
made by Article 2(8)a) and (b} of the Regulatory Reform Order,

18.In particilar there will an equivalent NI provision to the replacement of
new paragraph (2] of section 6 of the 1971 Al {the eguivalent of Aricle
2(3) of tha 1976 Order) made by Article 2{8)(a) of the Regulatory
Reform Order. The new paragraph {2) provides that any invoice or
similer document stating the amount of any payment shall not be
regarded as asserting a rightl o the paymenl unless it complies with the
conditionz sat oul in Parl 2 of the Schedule to the Regulatory Reform
CQrder. The provisions of the Schedule to the Regulatory Reform Order
are subordingte provisions for the purposes of 2ection 4 of the
Fegulatory Reform Acl 2001 and may be amandad by an 51, We
consider that the equivalent amendment to the 1978 Order will need o
taka account of the subordinate legislation provision outhned in
paragraph 26 of thiz consullabon document. Paragraph 26 sefs out the
reasons for the differences between the Nl and GB provision,

20. There will alze be an NI provigion eguivalent to the insaertion of a new
gection 6(3) inte the 18971 Act mada by Adicle 2(3)(b] of the Regulatary
Reform Order. The new section 6(3) provides thal nothing in sections 3
or 3B (of the 1971 Act) shall affect the rights of any cansumer under the
Consumer Protection {Distance Selling) Ragulations 2000 The
Consurmer Prolection (Dislance Seling) Regulations 2000 apply in M
and we would intend that a similar provision be inserted inlo Arlicle 3 of
the 1876 Order but with reference to Arlicles 5 or 6 of the 1578 Order
(the equivalent in NI of sections 3 or 38 of the 1871 Acl)

21, Ardicie 5(1) of the 1876 Order is to be amended along similar lines o
the amendments (o saction 3(1) of the 1971 Act made by Aricla 2(2)
and (3] of the Regulatory Reform Order, In paricuar Articlz 501} should
hawe a new provision equivatert to the amendmeant of the 1971 Act
madea by Article 2{3) of the Regulatory Reform Order but with the
reference to “section 38(1)" (of the 1971 Act) replaced by “Article (1)
of the 1976 Order.



2, Article 5(2) of the 1976 Order should ba ameandad in line with the
amendmants to section 3(2) of the 1871 Act made by Aricle Z(4) of the
Regulatory Reform Ordar.

23 Aricle 5(3) of the 1878 Order should be amended in & similar way 1o
the amendments 10 secton 33) of the 1971 Act made by Article 2(5) of
the Regulatory Heform Order. Article 2(5)(c) of the Regulatory Reform
Order provides that a person’s agreement o a chargae must specify the
particulars set out in Part 1 of the Schedule o the Regulatory Refom
Order. In view of paragraph 26 of this consuliation document the
eouivatent amendmeant o the 1976 Order will need 1o be different in
form, Paragraph 26 sels ouf the reasons for the diferences between
the Ml and GE prowision.

24, Weintend that Ardicle 8 of the 1876 Order should be delotad as this is
eguivalent to the deletion of section 34 of the 1971 Act made by Article
2(8) of the Regulatory Reform Crder.

25, We consider that a new provision should be msertad inlo the 1976
Order equivakent to the ingadion of a new saction 2B into the 1971 Act
rmade by Article 2(7) of the Regulatory Reform Order. The new
provision inserled o the 1978 Crder would be eguivalent 1o the new
section 3B(hYI of the 1871 Act. In view of paragraph 26 of this
consultation decument the equivalent amendment to the 1975 Order
will nead to be different in form. Paragraph 26 sa12 oul the reasons for
tha differences betwaan the Ml and GB provision,

26, Aricle 3 of the Regulatery Reform Order provides that the provisions
in the Schedula are subordinate provisions for the purposes of section 4
of the Regulatory Reform Act, Under that section, those provisicns may
ne amended by order subject to annulment by resoiution of eithor
House of Pariament. The Regulatory Refomm Act 2001 does not apoly
o NI Legislation, To provide similar fiexibility to amend the equivalent
provisions in NI, the equivalent provision in the Bill should be different in
form. We expect that the Bl will eithar

e gnable lhe Departmenl 1o make subardinate legislation, subject to
nagative resolution, having similar affect to Part 2 of tha Schedula to
the Regulatory Reform Crder; or

» contain provizions equivalent to the Schedule 10 tha Reoulatary Reform
Ordder but give the Depadment power to make subordinete legislafion,
subjact 1o nagative resolution, 1o ameand those provisions

Thers is no diffgrence in practical lerms between the tao proposzsls. Thay
would bath provide a similar flexibility o amend specific technical provisions
by subordinate legislation.

27 Article & of the Regulaiory Reform Order makes amendments o he
Cansumer Protection {Distance Selling) Regulations 2000 (3.1,
200W2334) 5. 200002334 applies to the whole of the Ukl Those
amendments concarmn the 1971 Act. Regulation 24(7Kbjof 5.1
200002334 algo refers 1o “the requirements of regulations made urder
Article 6 ot the Unsolicited Goods and Senvices (Nartham [raland)
Cirder 1976" We intend thal Artcle 6 of the 1976 Order should be
revnkead, A provision should, tberefore, e inserted inthe Bill, 0 amend
regulation 24{7} of 5.1, 200002324 o delele "the requirerments of
regulations made under Aricle § of fhe Unsolicited Goods and Services
(Marharn Ireland) Order 19767, We also intend that requiation 24(7) of



S0 2000/2334 be amended, to include a reference to the provision
which we have requested in paragraph 26. Paragraph Z6 sets out the
reascns for the diferancas batwean the Ml and GB provizions.

28 Aricle 5 of the Regulatory Reform Qrder provides that the Electronic
Commarce (EC Directive) Regulations 2002 apoly to the Regulatony
Reform Order and any subordinate provisions order (within the meaning
of section 4(4) of the Regulalory Reform Act 2001) made in respect of
(e Schedule (o the Regulaiony Reform Order. We understand that The
Regulatory Reform Act 2001 does not apply o M Legislation, Our
Intention is 1o ensurs that the law on Unsolicited Goods and Services in
NI s amended to have similar effect o the 1971 Acl a5 amended by the
Regulatory Reform Order, We are thersfore proposing that the
Electronic Commearce (EC Diractive) Regulations 2002 apply both lo the
proposad Bil and Regulations made undear the 1978 Ordar which we
are proposing in paragraph 26.

29, The amendments proposed in paragraphs 18 to 28 ane equivalent o
those made o the 1971 Act by the Regulalory Reform Order,

30, The final proposed amendment relates o Arficle 5 of the 1978 Order.
Arlicla 5 should be amended in a similar manner 1o tha amandmants of
section 3(3)(a) of the 7971 Act made by regulation 2 of the Regulations,
The effect will be to allow an adveriser to place an eniry in a business
diraclory by sending the publisher an order form or other business
slalionery by electronic means.

Commencement of the legislation

31, The proposed legisiation will either come into operation on a date fo
ber determined by & Commeancemeant Crder made by the Departmant ar
say two monihs after the Bill has been passed by the Assembly, Should
the Bill contain provisions that the Department woulkd have to make a
Statutory Rule equivalent to the various Parls of the Schadule to S
Z008/55 than the Departmant would have 1o bring the provisions into
force by Commencement Order. This is because tha Statutory Rule
would be required to give full effect 1o the proposed amendments to the
1578 Order being made by the Bill The Commencement Order wauld
therafors bring the provizions of the Act Into foree on the sams date as
the provisions of that Statutory Hule. The decision on the hest way to
bring the prowvisions of the legislation will be taken once the exact farm
of the Bill has been determinad

Legislative Compatence

3. The subject matter of this Bill falls within the legal competence of the
Assambly as described in Section 6 of the Morthern Ireland Aot 1098,

Financial Implications:

33.If enacted the Act is not expected to lead to any increase in public
expenditure or public seclor stafling. The legislation on unsolicited
goods and services is currently being enforced by Trading Standards
Service of the Depariment and the amendments made by the proposad
Bill are unlikely 1o lead 10 any significant increase in anforcameant
achivity.



Statutory Equality Obligations and Human Rights:

34.The proposad legistation is expected to have no differential impact on
any of the groups set out in Section 76 of the Northem lreland Act 1658
and a screaning exercise has indicated that a full Equality 'mpact
Assessment is not necessary. The proposed legislation will directly
affect directory publishers and those who pay o advaerise in directones.
It will be lor directory publishars and their advertisers to make the
businass decision to take advantage of the revisad legislation. The Bill
will be drafted so that safeguards for business against certain
daceptions practicad in relation 1o the publication of resl or pretendad
diractory products will continue in place, It could thersfore be
considerad to have positive human rghts implications because thoss
affected will have enhanced banefits and protections from the
legislation.

Regulatory Impact Assessment
35.The Ragulatory Impact Assessment is at the Annex,

ETI Committee
36, The ETI Committes was consulled on 27 Movember 2008,

Puosition in Other Jurisdictions

37 As described above the il is intended 1o replicale the lagisiative
position in the rest of the UK. The Republic of Ireland has implamented
Article & of the £ Commerce Direclive parily by the Electmnic
Commerce Act 2000 and parly by the Eurcpean Communities
{Directive 2000/31/EC) Regulalions, 2003 (S.1. Mo, 68 of 2003)

Responses and Questions

38, I you wish o respond to this consultation document ar have any
guastions regarding it please conlact:

rs. Deirdre Dampasy
Legislation Linit
Consumer Affairs Branch
Deparment of Erterprise, Trade and Investment
Trading Standards Service Building
176 Newtownoreda Road

Bollast BTE 802
e-mail deirdre dampseyiideting gov.uk
Talephons 028 90253048

Fax: 328 90548520
Al responses should include the name and postal address of the responder,
Plerse state whether you are responding as an individual or representing an
organisation. IT respanding cn behall of an organisation, please make it clear
who the organsation represents and, whare applicabia, how the views of
mambers were assembled

An acknowledgemen! will be sant to canfirm receipt of 2ach rasponsa,

This Consuliation Document is avallable on the Depantment's website



Pt detint gov. ukieai-bin gethome

Cogies of this decument may alse be provided in other formats, e.9. large
print, Braille, dise, avdincassette and other languages. Fleass contact
Ceirdra Dempsey at the address shown above,

If you have gny comment or complaint about the way this consultation was
conductad, it should be sent to:
John Hinds
Legislaticn Unit
Consumer Alfairs Branch
Department of Enterprise, Trade and Invesiment
Trading Standards Sepvice Building
176 Mewlownbreda Road
Belfagt BTE 805
Telephone 028 90253902
Fax: 028 B0548520

Confidentially & Data Protection

Your response may be made public by the Deparment following the
complation of the consultation process. I you would pratar your responss 1o
be treated as confidential, please ket us know, stafing your reasans clearly
Any automatic confidentiality disclaimer generated by your IT system will be
takan 1o apply only 1o information in your response for which canfidentiality
hzs baan specifically requested.

If we are asked o disclose responges under freedom of information
lageslation, we will take any reguasts for confidentiality into account.
Howaver, corfidentiality cannot be guaranteed

We will handle appropriately any personal data you pravide in aceardance
with the Dala Protection Act 19685

For further information about confidentiality of responses, please contact the
Information Commissioner's Office or see websile at
woww . infarmationeommissionar.gov.uk




Appendix B
REGULATORY IMPACT ASSESSMENT
Unsolicited Goods and Services (Amendment) Bill

Objective

1. The Department of Enterprise, Trade and Investment (the "Department’) is
imtroducing the Unsolicited Goods and Senvices (Ameandment} Bill for bvo
ragsons -

= to amend the Unsolicied Goods and Services (Northearn Iraland ]
Order 1976 (the 1976 Order™) 1o onsura it complies with Article @
of the European E-Commarce Directive;

« o amend the 1978 Order 1o facilitate eloctronic comimerce by
infrecucing aquivalance batween paper-based methods and
electronic methods for centracting an entry in a directory.

2. The Bill will ensure comgliance by creating an elecironic equivalent to the
Business Order Farm method of contracting for & directory entry, which is
where a requeast for a direciory entry is sent on the business' own order form
or ather stationery belonging to the business. The 1976 Order does not
gk provision for an aectronic equivalent of this paper based order form,
which creates a poteniial barrier to contracting elzctronically for directory
entries,

d. Toremove this potentizl obstacle 2nd ensure compliance with the Directive,
the Bill will prowide for Business Order Forms to be zent electrenically. Tha
Department &lso see this as beneficial to advertisers who may wish o place
an entry in a directory through a quick and cost-efectve electronic means.
This can be seen as reducing a burcen a5 adverfisers would potentially have
a new and simplified means to contract for a directory entry by alectronic
means.

Background

4. Aricle 9 of the Eurcpean E-Commerce Dirgchive reguires Member States to
ensure that requirements applicable lo the conlractual process do not create
obstackes for the use of electronic contracts”. For the purposes of this Sill, it
means ensuring there is equivalence belwaen paper basad and electronic
methods for contracting an entry in a directory,

5. The 1976 Order currently prescribes three methods of authorising payment
for placing an entry in a business dircctory. Theso are:

« The Business QOroder Form Metiod, which is where a request for a
directory entry is sent on the business own arder form or other
stationery belonging to the business and bearing in print its’ name and
address; amnd

o The Business Nole' method, which is whers a ‘note’ agreeing o tha
charga is produced by a directory publisher and signad by the
businass;

v  The Efectromc Cormmunicalions method, which is where an elecironic
comimunication agraaing 1o the charge s sent by the business



The Bill is intended Lo insart a fowrth method into the 1976 Order. This is a
simplified method for repest entries and renewals under cartain conditions.,

. This part of the Bill relates o the first method of agreeing a directory entry,

e Business Order Form method. At present, Business Order Forms - as
dofined by the 1876 Order - cannct be sent electronically. Should a directory
pubdisher wish to accept an electronic order for a direclory entry, il must usse
the Electronic Communications method of authorising payment sat out
abowve.

. What this means is that the 1976 Order requires cenain specified information

t be given fo a purchaser [generally a business| before it agrees to a charge
by way of an electronic communication. Sech information is not requirad for
paper-based Business Order Forms, where an advertiser requests a
directory entry, and so potentially puts obstacles in the way of & business
who would wish fo contract elactronically in this way,

. The Bill alsc amends the 1976 Order to Iift burdens on directory publishers

and adverizers, and brings the 1978 Crder into Fne with the Eurcpean E-
Commerce Directive.

The Directory publishing industry
10.The proposals directly affect drectory sublishars and those wha pay o

1

-

advertise in direciorias.

-Ther Directory publishing market is warth about £1.5 billien per anaum in the

whole UK, Business to Consumer directories - dominated by Yell [ Yellow
Pages) - compriso betaesn FR00 million and £1 bilkon per annum. Business-
to-Business directories are abowl £200 — £300 million per annum. There are
alsa a small numbear of directories which do not advertize and service the
professional reference market. Many pulllishing houses alse publish
directories as a sideline to their other business.

12 Few advedisers in the UK use the Business Order Form method and

publishers oo not generally recaive unsolicited entres in this way, either
paper-based or electronic. The Deparment understands that, whers such a
requast is received, publishers would generally confirm them either through a
Mote of Agreement ar an Electronic Cammunication.

13.5ome smaller publishers could, howsver, accept an emailed Order Form and

find as a result that their advertising contracts were unenforcesble. Under
the current legislation, there is & risk that they would not be able o require
payment for the eniry from the advertiser, should they accept an Order
emailed in this way. It is likely that nol every business will be awara ol tha
current requirements of the 1976 Order, particularly small publishers or those
who publish directories zs 2 sideline to other publishing.

Current and Potential Advertisers
14. Current and potential future advertisers in directories [mainly businesses)

are zlso affected by these proposals. As indicated above, advedisars do not
generally use the Business Order Form to place entries in directories. The
reasons for this are unclear, though the lack of any legal means 1o make 2
Business Order electronically might be contributing to deterrng advertisars
from using thiz metnod. The Department anticipates that the remaoval of this



obstace will be welcomed by the industry as providing a quUiCK ana cosi-
effective means to contract electronically, as intended by the E-Commerce
Directive,

Risk assessment

15.Ta ensure compliance with Aricle 9 of the E-commerce Directive, the
Department is required 1o make a change o create an electronic equivalent
of Businass Order Forme. Tha rigk of not proceeding would be an infraction
of Eurapean Community law, and could be subject to infraction proceedings,

18 Any risks (o those affacted by the legizlation are from scams, because thers
may be more difficulty determining the origin and authenticity of alectronic
communications in companson W paper ones. However, such a risk is slight
for the following reasons -

= Tha Business Order method of contracting is not widely used, so thass
changes will afect relatively few ransactions anyway (although mare
businesses may use this methad ones an elactronic Business Order
Formm 12 introduced ).

= With modern technology, dstails on and of paper-based Business
Orders can also ba alterad fraudulently, so thal there is an argument of
tairness for providing an equivalent electronic Businass Qrdar form
mathod.

17. The main risks would arise should ary amall be considered an electronic
Business Order in terms of the 1976 Order. This could lead to 8 scenario
where a fraudulent publisher claims an email response to ane arginating
from the “publisher” is a Business Order. The fing prinl of this email could
aign the advertiser up to bogus direclory eniriss, To mitigate this nek the Bill
is to stipulzte that only an order form or stationery belonging to the purchaser
(whether transmifted electonically or otherwse) will be considerad a
Business Order. This would mean that a bogus publisher could not reauire
payment in thase circumstances where a potential adveriser was
responding to an unsolicited email.

Benefits

18. The Department has considered whether the benefits of the proposals
outweigh any rsks for the direclory publishers and advarlisers in their
directories, and whether any key groups would be dispropertionately affacted
by the proposal

149.The Department proposes to remaove the information requirements around
slecironically fransmittad Orders in a way thal minimises any reduction in the
protection that the 1976 Order provides. This mesns making an electronically
iransmittad Business Order aquivalent fo one sent on a ‘business’ own order
form or other stationary belanging 1o the business and bearing in print its
namea and addrass”,

20, Thera are boenefits to the publisher from clearing up any potential lack of
clanty in the law, wherehy they may accept an emailed request for 2
diractary entry and find as a result that their contract with the adverisar is
unanforceable. Thare are also potential benefits o advertisers from providing
anew, quick and cost-effective meathed for authorising a directory entry,



21

. The Bill will ensure compliance with the E-Commerce Directive, so the UK as

a whola will fulfil is obligation under this aspact of Evropean law. Itwill also
remove an area of legal uncerainty and provide an additional, quick and
cost-affective maans to authorise & directary entry for thosa adverlisers who
choose (o use it

22 Mo group will be disproportionately affected by this proposal. 10will be a

Dusiness decision on behalf of directory publishers and their adverisers to
take advaniage of this new method for approving an entry in a directony,

23.The Departmani considers that the benafits of this proposal and the need 1o

cnsure cormpliance with the E-Commerce Dirsetive culweigh eny other nisks.

Compliance costs
24 There are no obvious compliance costs ansing from this proposal. We have

not required the Order Forms to incorporate any burdensame features, such
as ambedded Ingos, Thare is a vary low leval of complaints or prosecutions
under the 1276 Order and these proposals are unlikely to lead to any
increase.

25. The intradustion of a new maethod for contracting a directory eniry that is the

electronic equivalent of the Business Order Method would nol direcily lead to
costs for direclory publishers. Thers is the possiblity of costs from amending
business proceduras to take advantage of a new mathod for autho rsing &
dirsctory entry, Such cosls are lisely b be low as Tew direclory transactions
use the Buziness Order Form Method,

26.The Deparimeni considers that it iz bighly unlikely that there will be an

27.

28,

ncrease in scams through the introduction of an electronic Business Order
Form. The Bill will maintain the legal protection that such a farm must “be
made by means of an arder form or other statianery belanging to the
purchaser .. and bearing his name and address ., " Moreover (he directory
publishing industry in the UK has a small number of large companies that
account for the majorily of the turnover in the industry. These large
companias are the least likely to fall victim 1o scams. There are a large
number of smaller companies which would have been mos! suscentible o
sCAMS but they will have the legal protection reformed o sbove

Directory publishers might incur cosls intially by taking advantage of this
new authorization method in order to make longer-lerm savings. These
short-lerm costs are difficult fo quantify but are kely o be low. Most
legitimate directory enfrias are agreed using the Mole of Agreement method,
and the proposed change is not expecled 1o lad Directory publishers 1o
change their business practicas.

The Department considers this a relatively small and insignificant measure,
given that the Business Order Method is rarely used. The proposals are such
that publishiers will not be put a1 a disadvantage through burdens such as
embedded logos, in comparison o nther advertising meadia or overseas
directory puolishars. In the longer term the proposals should allow the
industry to compata mora affactively within the wider advertising industry,
where thera is nol the same ohstacle to contracting by electronic means

This Bill will not limit competition within the indusiry or altow any ang firm or
type of firm to gain a competitive advantage over nvals.



Enforcement
29, Trading Standards Service of the Department will continue 1o enforce the
1076 Orcder, Staff will ba made aware of the changes to the1976 Order being
rmade by the proposad Bill

Monitoring and review

30, Monitoring of scams and potentizl rogue directory puirishers will continue as
part of the Dopartment's activities In enforcing the 1976 Ordar,

Summary

31. The Depariment considers that the 1976 Order should be amendead in the
way described sbove for the reasons 52t out balow,

2. The Unsolicited Goods and Services Bill would ensure complisnes with the
E-Commerce Directive, remave a patential ohstachs to contracting by
elecironic maans in the directory publishing field and provide a quick and
cost-effective maans for advertisers to contract for a directory eniry should
they choose to use 1. The Department considers Lthat the proposad Sill
strikes the right balance of:

= removing obstacles to contracting by elactronic means;

= ansuring compliance with the E-Commerce Directive: and

+ ensuning, as far as possible, business advertisers do not incur cosis
due o scams.
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Dhzar Mark

PROPOSED UNSOLICITED SERVICES (TRADE AND BUSINESS DIRECTORIES) BILL
[(PREVIOUSLY UNSOLIGITED GOODS AND SERVICES (AMENDMENT) BILL)

Cn 13 May 2008 my Deparimani wrte to the Commites regarding preliminary proposals fora bill
to amend tha Unsalicited Goods and Sarvices (Mortham keland) Cirder 1876, The Departmant
supplad further detall an the proposalks 1o the Commitles on 21 Movembar 2008 DETI alficials
brigfed the Commities on 12 December 2008 and the Commites responded on 30 January 2009
recuashing furhar breling whan the consullation period ended. The pempose of this eiter s o
update tha Cammitiea on changas lo my Depadment's proposals.

A draft Exacutive Paper seaking agreemant ko my Dapartman! camying oul publiz eonsultation was
circulated to Ministars for comments on S March 2008, OFMDPM responded on 24 March by
suggesling that the Depariment consider having a draft B accompany the consultation document
I assisl consulieas 1o Tully undarsiand the changas to e 1876 Ordar. Mo othar substantive
COMments wene reosied

A5 you are aware, tha initial plan was o amend the Unsolicited Goods and Sarvices [Northem
Iralana) Ordar 1976 (“the 1876 Ordar”). On foot of advica fram OFMOFM and thae Offics of
Lesgistative Counsal, my Departrment would now inbend the Bl o re-enact the relevant provisions of
the 1978 Order about directory anties, in a new ferm which will staie tha revised law cearly and
succinctly. The Bill will make tachnical non controversizl amendmeants 1o the cumant law in Morthem
Iralarel relating b unsolcited goods and sarics

| have sel oul 8 beefing on the revised proposals in moe delail in the Appendix (o this latter. The
draft of the proposed Bill s in the draft Consultetion Dooument which = attached as a separate
dacimant. My Daepartmant would inlend o ssue e Consutation Document as soon as possible
afiar obiaining fina! Exacutive approval

My officials will be in contact with the Commitiee following the penod of public consultation.

ours sinoshy

I "'-? '
— I —
.“-, g -_«:Jl:. LS

ARLEME FOSTER MLA



Appandix

PROPDSALS FOR UNSOLICITED SERVICES (TRADE AND BUSINESS DIRECTORIES) BILL
(PREVIOUSLY UNSOLICITED GOODS AND SERVICES (AMENDMENT] BILL)

The proposed Unsoicited Servioes (Trade and Business Direclones) Bil is intended (o re-anact
wilth amendmenis cartain provisions of the Unsoliclled Goods and Serdices (Morthemn eland) Order
1976 (“the 1876 Crdar’).

Thie Bill will make a number of lechrnical and relativaly Minor changas to the cumant law. In essancs
it will replicale the changes made o the comesponding GB law by the GB Sls which were gutined
in previous comaspondance with tha Commities.

The Office of Legislative Coursal has dentified a number of problems with the approach taken by
38, Sectlon 3 of tha GBE 1871 Act s now heavily amanded and the provisions dealing with the
cases of parmitted chargas are inferwoven and difficult o follow; ernd there is in conseguence & kol
of duplication and unnecassary cross-raferencing. For exampéa, the parBiculars set oul al length in
sncbon 3{38) of the GA Ad are epaaied in axactly the same eres in Part 1 of tha Schadula to tha
Regulakory Reform Onder.

Tha GB Sk ware constraingd by tha limited powars to make tham containad in the Regulatony
Raform Act 2001 and the Eurcpean Communitiss Act 1972, The Regulatory Reform Act 2001 doss
et apoly to NI kgislaton, $o0 o achiove the same offect NI must procoed by o B# which i not
similarty constramed

The Unsolicited Sarvices (Trada and Business Dimctoras] Bill will restate the law with similar
amendmeants o thasa made by the recant GB Sis, In a consoldatad and more readily understood
form. The draughisman has largely followad the language of the GB Sls but has made consderable
alteratons fo the structure of the B,

Clausas 1 to § of the Bill are aquivalant to section 3 of the Unsolicited Goods and Sardions Act
1971 ("the GB Act”) as amended, Secton 3 of the GB  Act deals with 6 different things

the ganeral prahibition on dharges unless ane of four sondiions is met;

the: dedails of each of these four conditbons; and

the cffence of demanding payment withoul complying with one of those conditions

Clausas 1 to 6 of the Ml Bill have restalad these provislons saparataly. This approach removas the
nead for unnecessary cross-refemencing and enables the ted 0 be consalidated and simplified

As stabed above, the language of the NI Bill follows closaly that of tha GB Acl {as amendod ) and the
NI Bill, although different in struciure, will produce exaclly the same legel effect s the GB Act as
amendsd. Amvyona who compliss with tha Bw in GB will comply with tha law in Nl as sel oul in lhe
Bill

Articls 3 of the GB Regulatory Refarm Orer provides that te provisions in the Schedube ore
subarding b mvimnsfﬂrh PUNPOSRS of saction 4 of he Flpg.al.nhnry Rafarm Acl. Under that
saction, those provisions may be amanded by onder susject to annulmant by msoalulion ol aither
House of Patiamenl. To provide simidan flexibility o amend the eguivalent provisions in NI, the Bl
sats oud those pmwvisions in the Schadule with powaer for the Deparimeent b amend the Sehadile by
Statutory Rule.



Thase appaars o ba no practical advantaga in mquining the Depafiment 1o prascnbe these datails
ina Salutory Rule after the Bill has bean enacted. The Scheduls to the Bill, therafore, mimors the
provisions of the Schedule io tve Regulatory Reform Order. sithough the delails have boen sel oul
in a different sequence 1o match the sequence in which they occur in the Bill.

Under Clause T of the Bill, the Dapafdment will have power 1o amend the Schaduls io the Bill by
Cirdar subject ko negative mesclution. An Order under that clause may also make any necassary
trangitional provisions and amondments 10 provisions mlermed o in the Schedule,

Clause 8(2) mpeals Articles 5 and & of the 1976 Ordar, bacauss they are baing replaced by the
previsions of the proposed Bill. Adicke 2(3) of the 1976 Order is being amanded as it will nesd io
refas to the conditons in paragraph £ of the Schadule o the proposed Bill



Consultation document

Department of Enterprise, Trade and Investment

Consultation on Proposals for an Unsolicited
Services (Trade and Business Directories) Bill



Introduction

1.

The Department of Enterprise, Trade and Investment has
gbtained Executive approval to consult on an Unsolicited Services
(Trade and Business Directories) Bill.

The proposed Bill is intended o re-enact with amendmeants cerlain
provisions of the Unsolicited Goods and Services (Northem
Ireland) Ordar 1876 ("the 1876 Order”). These provisions govern
the processes of authorization by advertisers of entries in
directories, far which demands for payment can legitimately be
issusd. The 1976 Order is available on line here -

http: fwewnw statutelaw gov ukiflegResulis. asox7LegType=Al%20Pr
imary&PagaNumber=1&Browselatter=U&NavFrom=1&activeText
Docld=1910173

The purpose of this consultation document is to explain the
Department's proposals and invite comments on tham.

Background to the 1976 Order
4. The 1976 Qrder was passed, amongst olher reasons, (o control

the circumstances in which businesses could be charged for the
publication of entries about them in directories. It had been the
case pricr to the 1976 Order, that unwary businesses could be
tricked by vanous sharp practices into paying for directory entries
far which they had not asked and which they did not want.

Unscrupulous directory publishers would accomplish this, by
sending companies a document in the form of a statement of
address, telephone details etc. with a request that the informaticn
be checked and confirmed. A statement to the effect that the
company concerned consentad to the publication of this
information in & directory and to pay the associated charges was
included amongst various ‘small print’ located elsewheare on the
document. By responding to confirm matters such as its address,
the publisher could therefore claim that the business concerned
had consented to publication. Directories produced by means of
misleading transactions of this kKind were generally of no
infarmational or commercial value and were no maore than davices
by which charges could be imposed on unwary businesses,

Another dishonest practice was for individuals, who may not have
been publishers at all but confidence tricksters, simply to issue
invoices for entries in directonies which were entirely fictitious.
Somea of the companies who recaived such invaices would go on
o pay them, particularly wheare the ‘publisher made repeated
demands for settlement and perhaps made suggestions of legal



action. These were, of course, never technigques associated with
the bona fide directory publishing industry.

Background to the proposed Bill

7. The proposed Unsolicited Services (Trade and Business
Directories) Bill is intended to remove provisions which the
Department believes are burdensome and unnecessary, to
remove anomalies and to ensure the compatibility of Northern
Ireland law with obligations arising from membership of the
European Linion. In particular the Bill will ensure that the law on
unsolicited services in Northern Ireland will comply with Article
9{1) of Directive 2000/31/EC of the European Parliament and of
the Council on certain legal aspects of information society
services, in particular electronic commerce, in the Intermmal Market
(the E-Commerce Directive). Throughout the UK, Article 9(1) is
baing implemeantad on an ad hoc basis, where legislation is
identified which contravenes its reguiremeants,

8. The equivalent in Great Britain of the 1976 Order is the
Unsolicited Goods and Servicas Act 1971 (the "1971 Act™). The
Act is available on line here-
http:hwww. statutelaw gov.ukflegResulis. aspx?LegType=All%20Pr
imary&PageMumber=1&Browsel etter=U&NavFrom=1&activeText
Docld=1366554

8. The 1971 Act was amended by the Unsolicited Goods and
Services (Amendmeant) Act 1875 (1875 ©.13) which is available
hare-
hitp:fhwwew statutalaw gov ukflegResulis aspx7LegType=All%20Pr

imary&PageNumber=18Browsel etter=lJ&NavFrom=1&activeText
Docld=1225878

10. The proposed Bill will have similar effect to the amendments
made 1o the 1971 Act by —

+ The Regulatory Reform (Unsolicted Goods and Services Act
1971) {Directary Entries and Demands for Payment) QOrder
2005 (the "Regulatory Reform Order”) (5.1 2005/55); See-

http: fwww legisiation. goyv Ukisifsi2005/uksi 20050055 en
paf
s The Unsolicited Goods and Services Act 1971 (Electronic

Commerce) (Amendment) Regulations 2005 (the
“Regulations™) (5.1, 2005/148). See

hittpfwew: legislation gov. ukisifsi2005/uksi 20050148 enp
df

11. The Regulatory Reform Order amended the provisions of the
18971 Act governing the processes of authorzation by advertisers




of entries in directones for which demands for payment can
lzgitimately be issuead,

12_In particular, the Regulatory Reform Order relaxed the existing
requiremeants where clients renew or extend existing contracts for
enftries in a directory and simplified requirements as to the farm
and content of certain documents relating to contracts for directory
enftries.

13. The Ragulations amendad section 3 of the 1971 Act. They
allowed an advertiser to place an entry in a8 business directory by
sending the publisher an order form or other business stationery
by electronic means.

The Proposed Bill

14 The Bill will make a number of technical and relatively minor
changes to the current law. It will replicate, in effect, the changes
made to the comesponding GE law by the GBE Statutary
Instruments described above. A draft of the Bill is at Annex 1.

15. There are a number of problems with the approach taken by GB.
Section 3 of the GB 1971 Act is heavily amended and the
provisions dealing with the cases of permitted charges are
interwoven and difficult to follow, and there is in consaguence a lot
of duplication and unnecessary cross-referencing. For example,
the particulars set cut at length in section 3(38) of the GB Act are
repeated in exactly the same terms in Part 1 of the Scheduls to
the Regulatory Reform Order.

16.The GB Statutory Instruments were constrained by the limited
powers to make them contained in the Regulatory Reform Act
2001 and the Eurcpean Communities Act 1972, The Regulatory
Reform Act 2001 does not apply to Northem Ireland legislation, so
to achieve the same effect we must procesd by a Bill which 1 not
similarly constrained.

17. The Unsalicited Services (Trade and Business Directories) Bill will
restate tha law in this area, with amendments similar to those
made by the recent Statutory Instruments, in a consclidated and
more readily understood form. Tha proposead Bill largely follows
the language of the GB Statutory Instruments but is different in
structure.

18 Clauses 1 to & of the Bill are equivalent to section 3 of the GB Act
as amended. Section 3 of the GB Act deals with the following; —

« the general prohibition on charges unless one of four
conditions is met;

+ the details of each of thosa four conditions; and



¢ lhe offence of demanding payment withoul complying with
one of those conditions.

19. Clauses 1 to & of tha Marthem Ireland Bill have restated these
provisions separately, This approach removes the need for
unnecessary cross-referencing and the text has been
consolidated and simplified.

20. The Morthern Ireland Bill, although different in structura, will
produce axactly the same legal effect as the GB Act as amendead
Anyone who complies with the law in GB will comply with the law
in Northern Ireland as set out in the Bill.

21_Article 3 of the GB Regulatory Reform Order provides that the
provisions in the Schedule are subardinate provisions for the
purposes of section 4 of the Regulatory Reform Act. Under that
saction, those provisions may be amendad by arder subject o
annulment by resoclution of ether House of Pariament. To provide
similar flexibility to amend the equivalent provisions in Northem
Ireland, the Bill sets out those provisions in the Schedule with
power for the Departmeant to amend the Schedule by Statutory
Rule.

22 The Schedule to the Bill mirrors the provisions of the Schedule to
the Regulatory Reform Order, although the details have been set
out in a different seguance to match the sequence in which thay
accur in the Bill.

23 Under Clause 7 of the Bill, the Department will have power to
amend the Schedule to the Bill by Order subject to negative
resolution. An Order under that clause may also make any
necessary transitional provisions and amendments o provisions
referrad to in the Scheduls.

24 Clause 8(2) repeals Arlicles 5 and & of the 1976 Order as they are
haing replaced by the provisions of the proposed Bill. Article 2(3)
of the 1976 Order is being amended because it will need to refer
to the conditions in paragraph 4 of the Schedule to the proposed
Bill.

Commencement of the legislation

25 Itis intended that the proposad legislation will come inlo operation
two months after the Bill has been passed by the Assembly.

Legislative Competence

26 The Departmental Solicitor will be asked to confirm that the
subject matter of thus Bill falls within the legislative competence of
the Assembly as described in Section & of the Narthem Ireland
Act 1994



Financial Implications

27 _If enactad, the Act is not expeacted to l2ad to any increase in public
expenditure or public sector staffing. The legislation on unsalicited
goods and services is curantly being enforced by Trading
Standards Service of the Department and the amendments made
by the proposed Bill are unlikely to lead to any significant increase
in enforcement activity.

Statutory Equality Obligations and Human Rights

28 The proposed legislation is expected to have no differential impact
on any of the groups set out in Section 75 of the Northern Ireland
Act 1998 and a screening exercise has indicated that a full
Equality Impact Assessment i3 not necessary. The proposed
legislation will directly affect directory publishers and those who
pay to advertise in directories. It will be for directory publishers
and their advertisers to make the business dacision to take
advantage of the revised legislation. The Bill will be drafted so that
safaquards for business against certain deceptions practiced in
relation to the publication of real or pretended directory products
will continue in place. It could therefore be considered to have
positive human rights implications becauss those affected will
have enhanced benefits and protections from the legislation

Regulatory Impact Assessment

29 The Regulatory Impact Assessment is at the Annex to the
Consultation Document.

ETI Committee

30_The ET| Committee was consulted on 27 November 2008. The
Committes responded to the Department on 30 January 2008,
stating that they looked forward Lo further briefing on the oulcome
of the public consultation. The Committee was advised of
revisions to the Department’s proposals in March 2008,

Position in Other Jurisdictions

31.As described above the Bill is intended to replicate the legislative
position in the rest of the UK. The Republic of Ireland has
implementad Article 9 of the E Commerce Directive partly by the
Electronic Commerce Act 2000 and partly by the Eurcpean
Communities {Directive 2000/31/EC) Regulations, 2003 (3.1 No
68 of 2003).

Responses and Questions

32_The closing date for receipt of responses to this consultation 1s 28
August 2009,



F3.If you wish to respond to this consultation document or have any
questions regarding it please contact:

Mr. Philip McClenaghan

Legislation Unit
Caonsumer Affairs Branch

Department of Enterprise, Trade and Investment
Trading Standards Service Building

176 Newtownbreda Road

Belfast BTG 6035

e-mail philip. mcClenaghan@detini. gov uk
lelephone 028 902535949
Fax: 028 90548520

All responses should include the name and postal address of the
responder,

Flease state whether you are responding as an individual or
reprasenting an arganisation. If responding on behalf of an
organisation, please make it clear who the organisation
represants and, where applicable, how the views of members
were assembled.

An acknowledgaement will be sent to confirm receipt of each
response

This Consultation Document is available on the Department’s
website:
http:iweww. detini.aov. uklcgi-bin/gethome

Copies of this document may also be provided in other formats,
e.g. large print, Braille, disc, audiccassette and other languages.
Please contact Philip McClenaghan at the address shown above.

I you have any comment or complaint about the way this
consultation was conducted, it should be sent to;
Jofin Hinds
Legislation Unit
Consumer Affairs Branch
Department of Enterprise, Trade and Investment
Trading Standards Service Building
176 Newtownbreda Road
Belfast BTG 603
e-mail john.hinds@detini.gov. uk
lelephone 028 90253902
Fax: 028 50548520



Confidentially & Data Protection

Your responss may be made public by the Department following
the completion of the consultation process. If you would prefer
your responsa to be treated as confidential, please lat us know,
stating your reasons clearly. Any automatic confidentiality
disclaimer generated by your [T system will be taken to apply only
ta information in your response for which confidentiality has been
specifically reguested.

If we are asked to disclose responses under freedom of
information legislation, we will take any requests for confidentiality
into account. However, confidentiality cannot be guaranteed.

W will handle appropriately any personal data you provide in
accordance with the Data Protection Act 1998,

For further information about confidentiality of responses, please
contact the Infarmation Commissionar's Office or ses website at:
wiww informationcommissioner. gow, Uk
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BILL

TO
Make provision about charges for entries in business or trade directories

E IT ENACTED by being passed by the Northem Ireland Assembly and assented o by
Her Majesty as follows:

Comtrol of charges for directory emiries

Control of charges for directory entries [j1]

1.—{1) A person ("P") shall not be liable to make any pavment {and shall be enttled to
recover any payment made) by way of charge for including or arranging for the inclusion in a
directory of an entry relating to P oor P75 trade or business, unless the requirements of section
2, 3,4 or 5 are met

{2} Mothing in this section affects the nghts of any consumer under the Consumer
Protection (Dhstance Sellng) Regulatons 2000 (No. 2334).
Permitted chargey

Charge permitted if order form signed |j2]

2. The requiremnents of this section are met if there has been signed by or on behalf of P an
order made by means of an order form or other statonery belonging to P {which mav be sent
electromically) and which bears P°s name and address (or one or more of P°s addresses).

Charge permitted if note of agreement to charge signed [j3]

3. The requirements of this section are met if—
{a) there has been signad by or on behalf of F a note of P's agreement to the charge
which—
(1) specifies the particulars set out in paragraph 1 of the Schedule; and

(i1} gives reasonable pariculars of the entry in respect of which the charge would be
pavahle; and



(b} before the note was signed, a copy of it was supphied for retention by P to P or a
persod acting on 'z behalf.

Charge permitted in certain cases of electronic communication |j4)

4.—{1) The requirements of this section are met 1F—
{a) there has been transmitted by or on hehalf of P an electronic commumication which
includes a statement that P agrees o the charge: and
(k) before the electranic communication was transmitted the following information was
communicated o P—
(i} the particulars set out in paragraph | of the Schedule; and
(1) reasonable pamculars of the entry in respect of which the charge would be
pavable, and
{c) the electrome commumcation can readily be produced and retamed inoa visible and
legible form,
(2) In this section “electronic communication” has the same meaning & n the Electromie
Commumcations Act (Northemn Deeland) 2001 (¢ ).

Charge permitted in certain cases of renewed or extended contract [j5)

51} The requirements of this section are met if the charge anses under a contract in
relation to which the conditions in subsection (2) are met,

(2) Thosa conditions are met in relation to a contract (“the new contract™) 1f—

{a) P has entered into an earlier contract (“the earlier contract™ for ncluding or
arranging for he inclusion in a particular issue or version of a directory (“the earlisr
directory™) of an entry (“the earlier entry™) relating to P or P's trade or business;

{b) P was liable to make a payment by way of a charge anising under the earlier contract
for including or arranging for the inclusion of the earier entry in the earlier directory;

{c) the new contract 1= a contract for including or arranging for the mclusion m a later
issue or version of a directory (“the later divectory™) of an entry (“the later entry™)
relating to P or P's trade or business;

{d) the form, content and distribution of the later directory is materially the same as the
form, content and dismbution of the earlier directory;

{2} the form and content of the later entry 15 matenally the same as the form and content
of the earlier entry,

{f) if the later directory is published other than in electronic form—

(1) the earher dirsctory was the last, or the last but one, 1ssue or version of the
directory to be published before the later directory, and

(1) the date of publicaion of the later directory 15 not more than 13 months after the
date of publication of the earlier directory;

{z) if the later directory is published in electronic form, the first date on which the new
coniract requires the later eniry (o be published 1= not more than the relevant penod
after the last date on which the earlier contract required the esrlier entry to be
published;

{h) if it was a term of the earlier contract that P renew or extend the contract—



(1) before the start of the new comtract the other party to that contract has given nonce
i writing to P contamang the information 2t out in paragraph 2 of the Schaduls;
and

(11} P has not wrntten to that other party withdrawing P°s agreement to the renewal or
extension of the earlier contract within the penod of 21 davs staring when P
recelves the notice referred to in sub-parageaph (1), and

() if the parties fo the earlier contract and the new contract are different—
(i} the parties to both contraces have entered into 2 novation agreement inrespect of
the earlier contract; or
(11) the other parny to the new contract has hefore the conclusion of that contract given
P the information set out in paragraph 3 of the Schedule.

(3) For the purposes of subsection (ZHd) and (e}, the form, content or distnbution of the
later directory, or the form or content of the later entry, shall be taken to be matenally the
same as that of the earlier directory or the earlier entry (as the case may be), if a reasonable
persen i P's position would—

{a) view the two as being matenally the same; or
(b} view that of the later directory or the later entry as being &n improvement on that of
the earlier directory or the sarlier entry

{4) For the purposes of subsection (2Wg) “the relevant penod” means the penod of 13
months or (1if shorter) the penod of time between the first and last dates on which the earier
contract required the earlier entry 10 be published.

(Mience

DMTence to demand payment where section | contravened |j6]

6.—{ 1) A person commits an offence if, i & case where a payment in respect of a charge
would be recoverable from the person in accordance with section 1(1), that person demands
payment, or asserts a prasent or prospective right to payment, of the charge or any part of it,
without having reasonable cause to helieve that the requirements of section 2, 3, 4 or 5 have
been met

(2) A person zuilty of an offence undar subsection (1) 15 liable—

{a) on summary conviehion to a fine not exceeding the statutory meximum,
(b om convicton on indictment to 4 fine.

(3) For the purposes of this section amy invoice or similar document stating the amomnt of
any pavment shall be reparded as asserting a night to the paymeant unless 1t complies with the
conditions set out in paragraph 4 of the Schedule.

Supplementary

Power to amend the Schedule [j7]

T.—{1) The Department of Enterprize, Trade and Investment may by order subject to
negative reselution amend the Schedule,

(2} An order under subsection (1) mayv—
{a) contmn transitional provesions, and



() make consequantial amendmants to any statwtory provision {meluding a provision of
thiz Act) wlhich refers o the Schedue.

Amendment and repeals | 58|

8—{1) In Article 2|3} of the Ursolicited Coods and Servces (Morthern Treland) Crdar
1976 (N1 13 for the words “the requirements of ragalatiors made under Atticle 6 applicable
therste™ substitute “the conditions s¢t out m porograph 4 of the Schedule o the Unsolisited
services{Trade and Business Directerias) Act (Northem Traland) 20097

{2y Anicles § and 6 of the Unsolicited Goods end Services (Monhem Irdland) Order 1976
are rzpealed.

short title and commencement |5 10]
B—{ 1) Thiz Act may be erted as the Unsalicitad Services {Trade and Bua nase Directonies)
At [ MNotherm Irclandy 2005
(2} This Act comes mio opemton o months after the doy on whech it recaves Royal
AsEEllL
{3) Nathing i this At applies to s pryment due under a contrset entered miv—
{a) heforz this Act comes into operation; or
i) by the acceptance of an offer made befors this Al COMSS LG Operatian.



SCHEDULE
Sechoaz 3,4, Sa
MATTERS REFERRED TO N SECTIONE 3, 4 AND 5 |51] 7

Farticniars of drreciony oF proposed direcrtory WRIch s be grven in o e
1. The pardculacs ralerrd o i seclion 3(a)i) and 4 Wiy ae—
{a) the amount of the charge,
ib] the name of the directory or proposed directory;
I:n:} the name of the [rersan pm_'ldu_"mg the IJ:iTEi.:lel'y’l
{d] the peapraphical sddrazs atwhich that parson 12 established:

{e) of the directory 1% b be avalable i pnnted o, the proposed date of publicaian of
the directory or of the ssue in which the eatre is to be included;

{fy if the direciory or the issue mowhich the eniry is © be inchuded is 1o be put on sale,

the price at which it 15 10 e offered for sale and the minimum sumber of copies
which are te ke available for sale;

(e af the directory or the 1ssue of the directone in whisch the entre 15 to be meuded 15 to
b digtributed free of chorge (whether or not i s akso to be put en solel, the minimum
numbers of copizs which are o be so distribured; and

th] if the directory iz or is to be made available in a form other than printed form,
adequar: details of how it may be accessed.

Igmaation regeired nowriiEn wlce

2. The motee referned to in section (2R mest specify the followang information—
{a) the fact that the eeclier contract is 1o ba renewed or extended;
ib] the commencement date of the new conmact;
ic) the cost o Pof the new contract, and
i:’i:l the faet that P sy, weithin 21 dstyq_, wrte §o the paruon 'h:,. wharmn the nobes & given
withdrowing P''s cossont to the enewal or extension of the contract,

Trftrmanton wa be givern re P

3. The following information mustbe given to F under section 302 Hi—

{a) the name of the other party to the new conirset, and

i) the Faet that, if P enters into the new contract, the parties o the earlier contract and

the new comtraet will be di fferent
omncliviony w{.p{rﬁmg f0 hmvenice o sirifar docueeern wlich dioes mod axsers rflg.i'u i parpneeri
4. The conditions referred to i section 5(3) are that the wvoice or similar documant
rsk—
{a) be clear, leghble and comprebencibsle; and

(b contain the followang statement, displayed in uppercase letferng and in 3 manner that
makas thst statemant readily apparant to a ressonable person reading that imveics or
simular document—

“THIE IS MOT A DEMAND FOR PAYMENT

14



THERE I5 MO OBLIGATION TO PAY
THIS IS NOT A BILL™



Annex 2

REGULATORY IMPACT ASSESSMENT

Unsolicited Services (Trade and Business Directories) Bill

Objective
1.

Background
4

The Department of Enterprise, Trade and Investment (the
“Department™) is introducing the Unsolicited Services (Trade and
Business Directories) Bill to re-enact with amendments cartain
provisions of the Unsolicited Goods and Services (Morthern
Ireland) Order 1976 (“the 1976 Order”). These provisions govem
the processes of authorization by advertisers of entries in
directories, for which demands for payment can legitimately be
issued. The Bill is being introduced for two reasons -
» toensure the law in Morthern Ireland in this field, complies with
Article 9 of the European E-Commerce Direchive;
» tofacilitate electronic commernce by introducing equivalence
betweaen paper-based methods and electronic methods for
contracting an entry in a diractory

The Bill will ensure compliance by creating an electronic
equivalent to the Business Order Form meathod of contracting for
a directory entry, which is whera a request for a directory entry is
sent on the busingss’ own order form or other stationery
belonging to the business. The 1978 Order does not make
provision for an electronic equivalent of this paper based order
form, which creates a potential barrier to contracting electranically
for directory entries

To remove this potential obstacle and ensure compliance with the
Directive, the Bill will provide for Business Order Forms 1o be sent
glectronically. The Departmant also see this as beneficial to
advertisers who may wish to place an entry in a directory through
a quick and cost-effective electronic means. This can be seen as
reducing a burden as advertisers would potentially have a new
and simplified means to contract for a directory entry by electronic
means.

Article 2 of the European E-Commerce Directive requires Mamber
States to ensure that “requirements applicable to the contractual
process do not create obstacles for the uss of electronic
contracts”. For the purposes of this Bill, it means ensuring there is
equivalence between paper based and electronic methods for



3

cantracting an entry in a directary.

The 1976 Order cummantly prescribes three methods of authorising
payment for placing an antry in a business directory, These are:

« The Business Order Form Method, which is where a request
for a directory entry is sent on the business’ own order farm
or aother stationerny belonging ta the business and bearing in
print ks’ name and address, and

+ The Business ‘Note' method, which 1s where a ‘note’
agresing to the charge is produced by a directory publisher
and signed by the business;

+ The Electronic Communications method, which is where an
electronic communication agresing to the charge is sent by
the business.

The Bill is intended to provide a fourth method, This is a simplified
method for repeat enines and renewals under certain condons.

This part of the Bill relates to the first method of agresing a
directory entry, the Business Crder Form method, Al presant,
Business Order Forms — as defined by the 1978 Order - cannot
be sent electronically. Should a directory publisher wish to accept
an electronic order for a directory entry, it must use the Electronic
Communications method of authorising payment set out above.

Vhat this means is that the 1976 QOrder requires certain spacified
imformation to be given to a purchaser [generally a business|
before it agrees to a charge by way of an electronic
communication. Such information is not required for paper-based
Busingss Order Forms, where an advertiser requests a directory
entry, and so potentially puts obstacles in the way of a business
who would wish to contract electronically in this way

The Bill also lift burdens on directory publishers and advertisers,
and brings the legislation in this area into line with the European
E-Commerce Directive

The Directory publishing industry

10.

11.

I he proposals directly aftect directory publishers and those who
pay to advertise in directories.

The Directory publishing market is worth about £1.5 billion per
annum in the whole UK, Business to Consumer directories -
dominated by Yell (Yellow Pages) - comprise between £800
million and £1 billion per annum. Business-to-Business directories
are about £200 — £300 million per annum. There arg also a small



12.

12.

number of directories which do not advertise and service the
professional reference markst. Many publishing houses also
publish directories as a sideline to their other business.

Few advertisers in the UK uwse the Busingss Order Form method
and publishers do not generally receive unsolicited enfries in this
way, either paper-based or electronic. The Department
understands that, where such a reguest is received, publishers
would generally confirm them aither through a Mote of Agreament
or an Electronic Communicatian,

Some smaller publishers could, however, accept an emailed
Order Form and find as a result that their advertising contracts
were Lunenforceable. Linder the current legislation, there is a risk
that they would not be able to require payment for the entry from
the advertiser, should they accept an Order emailed in this way. It
is likely that nol every business will be aware of the current
requirements of the 1576 Order, particularly small publishars or
those who publish directories as a sideling to other publishing,

Current and Potential Advertisers

14.

Current and potential future advertisers in directaries (mainly
businesses) are also affected by these proposals. As indicated
above, adverisers do not generally use the Business Ordear Form
to place entries in directories. The reasons for this are unclear,
though the lack of any legal means to make a Business Order
electromcally might be contnbuting to deternng advertisers from
using this method. The Departmeant anticipates that the removal of
this obstacle will be welcomed by the industry as providing a
quick and cost-effective means to contract electronically, as
intended by the E-Commerce Directive,

Risk assessment

15

1E.

To ensure compliance with Article 9 of the E-commerce Directive,
the Department is required to make a change to create an
electronic equivalent of Business Order Forms. The risk of not
proceeding would be an infraction of European Community law,
and the Department could be subject to infraction proceedings.

Any risks to those affected by the legislation are from scams,
because there may be more difficully determining the origin and
authenticity of electronic communications in comparison to paper
ones, However, such a nsk is slight for the following reasons -
» The Business Order method of contracting is not widely
used, so these changes will affect relatively few
transactions anyway (although more businesses may use



this method once an electronic Business Order Form is
introduced);

« With modern technology, details on and of paper-hased
Business Orders can also be altered fraudulently, so that
there is an argument of faimess for providing an equivalent
electronic Business Order form method.

17, Thea main nsks would anse should any email be considered an
electrormc Business Order. This could lead to a scenano where a
fraudulent publisher claims an email responses to one originating
from the “publisher” is a Business Order. The fine print of this
email could sign the advertiser up to bogus directory entries. To
mitigate this risk the Bill is to stipulate that only an order form or
stationery belonging to the purchaser (whether transmitted
glectronically or otherwise) will be considered a Business Order.
This would mean that a bogus publisher could not require
payment in those circumstances wheare a potential advertiser was
responding to an unsolicited email

Benefits

18.  The Department has considered whether the benefits of the
proposals outweigh any risks for the directory publishers and
advertisars in their directories, and whether any key groups woulld
he disproportionately affected by the proposal.

19. The Department proposes to remove the information
requirements around electronically transmitted Orders in a way
that minimises any reduction in the protection that the 1876 Order
provides. This means making an electronically transmitted
Business Order equivalent to one sent on a 'business’ own ordar
form or other stationery belonging to the business and bearing in
print its name and address".

20, There are benefits to the publisher from clearing up any potantial
lack of clarity in the law, whereby they may accept an emailed
request for a directory entry and find as a result that their contract
with the advertiser is unerforceable. There are also patential
benefits o advertissrs from providing a new, quick and cost-
effactive mathod for autharising a directory entry

21.  The Bill will ensure compliance with the E-Commerce Directive,
50 the UK as a whole will fulfill its obligation under this aspect of
Eurcpean law. It will also remaovie an area of legal uncentainty and
provide an additional, guick and cost-effective means to authorisa
a directory entry for those advertisers who choose to use it

Outcome of Consultation

Mr Jim McManus

Clerk Enterprise, Trade and Investment Committee
Room 424

Parliament Buildings

Stormont

BELFAST

BT4 3XX 21 September 2009



Proposed Unsolicited Services (Trade and Business Directories) Bill
(Previously Unsolicited Goods and Services (Amendment) Bill)

The Minister of Enterprise, Trade and Investment wrote to the Committee in March 2009
regarding the above bill. The Bill will make technical non controversial amendments to the
current law in Northern Ireland relating to unsolicited goods and services. It will re-enact the
relevant provisions of the Unsolicited Goods and Services (Northern Ireland) Order 1976 about
trade directory entries, in a new form which will state the revised law more clearly and
succinctly. Although different in form, the proposed Bill will align NI law with recent amendments
to the GB law in this area.

It was initially intended that the changes to the law contained in the Bill would be taken forward
by the Unsolicited Goods and Services (Amendment) Bill. Following advice from Office of First
Minister and Deputy First Minister and the Office of Legislative Counsel (OLC) a revised draft Bill
was prepared by OLC - the Unsolicited Services (Trade and Business Directories) Bill.

The consultation on the proposed Bill took place over the normal 12 week period and ended on
28 August 2009. The purpose of this letter is to provide briefing on the outcome of the
consultation. The briefing is set out in the Appendix to this letter. | would be grateful if you
would bring this to the attention of the Committee. To assist the Committee | enclose a copy of
the consultation document (which includes the draft Bill) as a separate word document.

Yours sincerely

John Hinds
DETI Consumer Affairs Branch

Appendix to Letter

Proposed Unsolicited Services (Trade and Business
Directories) Bill

Briefing for the ETI Committee on Result of Consultation
which ended on 28 August 2009

Introduction

1. The Bill is intended to re-enact with amendments certain provisions of the Unsolicited Goods
and Services (Northern Ireland) Order 1976 (“the 1976 Order").

2. 1t will re-enact the relevant provisions of the 1976 Order about trade directory entries, in a
new form which will state the revised law more clearly and succinctly. Although different in form,
the proposed Bill will align NI law with the GB law in this area. The GB law is the provisions
relating to trade directories in the Unsolicited Goods and Services Act 1971 as last amended in
2005 by -

= The Regulatory Reform (Unsolicited Goods and Services Act 1971) (Directory Entries and
Demands for Payment) Order 2005; and

= The Unsolicited Goods and Services Act 1971 (Electronic Commerce) (Amendment)
Regulations 2005.



3. In essence the Bill will restate the previous NI law in this area while replicating the changes
made to the corresponding GB law by the GB Statutory Instruments referred to above.

4. It was initially proposed that the amendments to the law contained in the Bill should be taken
forward by the Unsolicited Goods and Services (Amendment) Bill. Following advice from Office of
First Minister and Deputy First Minister and the Office of Legislative Counsel (OLC) a revised
draft Bill was prepared by OLC - the Unsolicited Services (Trade and Business Directories) Bill.

5. The Bill is intended to remove provisions which the Department believes are burdensome and
unnecessary, to remove anomalies while preserving safeguards for business against certain
deceptions in relation to the publication of real or pretended entries in trade and business
directories.

6. The Bill will also ensure the compatibility of Northern Ireland law with obligations arising from
membership of the European Union. In particular the Bill will ensure that the law on unsolicited
services in Northern Ireland will comply with Article 9(1) of Directive 2000/31/EC of the
European Parliament and of the Council on certain legal aspects of information society services,
in particular electronic commerce, in the Internal Market (the E-Commerce Directive).

7. Further information on the proposals is available in the consultation document which has been
made available to the Committee

Consultation

8. The consultation on the proposed Bill took place over the normal 12 week period and ended
on 28 August 2009.

9. The consultation exercise was carried out using the Office of First Minister and Deputy First
Minister Guidance on issue of consultation documents and issued to those on the list in that
document. As it deals with trade directories it was also issued to the Data Publishers Association,
the Periodical Publishers Association, Yell Limited and the European Association of Directory
Publishers.

10. It was agreed with the Committee, at its meeting on12 December 2008 on the Unsolicited
Goods and Services (Amendment) Bill (the previous Bill see paragraph 4 of this brief), that the
Department would contact certain organisations offering additional briefing if requested.
Accordingly written and telephone contact was made with the NI Chamber of Commerce and the
NI Branches of the Institute of Directors, the Federation of Small Businesses and the
Confederation of British Industries. None of these organisations requested a briefing.

11. It was not expected that many organisations would respond, as the Bill will re-enact with
technical and relatively minor amendments certain provisions of the 1976 Order. Ten
organisations responded. Seven had no comments.

12. The Federation of Small Businesses Northern Ireland Policy Unit welcomed the simplification
of the law, the elimination of burdensome and unnecessary procedures and the bringing of NI
law into line with that in GB. The Federation also hoped that the Bill may present an opportunity
to raise awareness amongst small businesses of the sharp practices, in relation to trade directory
entries, from which the new Bill will continue to provide protection.

13. Antrim Borough Council and Ballymena Borough Council welcomed the Bill.

14. The following organizations had no comments on the proposed Bill-



= Institute of Directors (NI Branch)

= Limavady Borough Council

= Disability Action

= Executive Services Directorate OFMDFM

= North South Ministerial Council OFMDFM

= North Belfast Community Action Unit, OFMDFM

= Northern Ireland Judicial Appointments Commission.

Future action

15. The Bill is a minor technical measure and there have been no issues raised during the
consultation process. In view of this, the Department would intend to proceed, as soon as
possible, to seek clearance from the Executive for the Bill to proceed to introduction into the
Assembly. Whilst officials would be pleased to provide an oral briefing to the committee on the
consultation, it will however have an opportunity to scrutinize fully all aspects of the proposed
legislation during the committee stage.

Letter from Minister re Unsolicited Services Bill



st of .
From the Office of the Minister ﬁ = w.’l‘mde

METHERLEIGH
MASSEY AVENLUE
BELFAST
BT4 2JF
Tel: 026 90 523452
Fax: 028 80 529545
E Mail:prvate officei@deting.gov.uk
Mr Alban Maginness Our Ref: DETI SUB 03712010
Chair of ET] Committes
Horthern Ireland Assembly
Room 424, Parliamant Buildings
BELFAST
BT4 3XX 8 February 2010

Daar Alban

THE UNSOLICITED GOODS AMD SERVICES (TRADE AND BUSINESS
DIRECTORIES) BILL

| imend to infroduce an Assembly Bill fo update the law protecting businesses from
demands for payment for entries in business directories that have not been previously
agreed.

The Bill will make technical non controversial amencments to the current law in
Meorthern lreland relating to unsolicited goods and services, |1t will re-enact the
relevant provisions of the Unsolicited Goods and Sernvices (Northern Ireland) Order
1976 concemning trade directory entries, in a new form which will state the revised law
mare cleary and succinclly, Although different in form, the proposed Bill will atlgn M
law with recent amendments o the GB law in this area

On 11 December 2008 my officials appeared before the committes to briafl mambers
on the key Issues sumounding the Bill and how it would cperate in practise. The
committes askad for further brigfing once the consultation on the Bill had closed.
Written briefing was provided to the committes on 1 Oclober 2008 following the
autcome of the consultation. (There were no issues raised oy any of the consulleas fo
the Bill).

| now enclose, on an in confidence basis, an advance copy of the Bill which | intend to
introduce together with an Explanatory and Financial Memoerandum. (The Bill is
unchanged from the draft provided to the committae at prier to its meeting on 2 April
20097,

Should vou wish, my officials are svailable to briaf your Committes on the details of
the Bill. Please advise if you would like me to ask them to arrange such a brisfing,

Yours sincerely
; - )
1
ARLEME FOSTER MLA

Appendix 4

Research Papers

Research and Library Services
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Morthern Ireland
Assembly

April 2010

Unsolicited Services
(Trade and Business Directories) Bill

Eoin Murphy

This paper provides background to and an overview of the Unsolicited Services (Trade and
Business Directories) Bill, which was introduced into the Assembly on the 23rd of March 2010.
The purpose of the Unsolicited Services Bill is to bring Northern Ireland law into compliance with
an EU Directive which has been in operation in England and Wales since 2005. The Bill is
intended to remove provisions which the Department for Enterprise, Trade and Investment
believes are burdensome and unnecessary, to remove anomalies and to ensure the compatibility
of Northern Ireland law with obligations arising from membership of the European Union.

Library Research Papers are compiled for the benefit of Members of The Assembly and their
personal staff. Authors are available to discuss the contents of these papers with Members and
their staff but cannot advise members of the general public.

Summary

With the continuing development of electronic communication methods (such as the internet,
email, etc.) it is necessary to update existing legislation to take these changes into account.

Previous legislation was enacted in order to protect businesses from unscrupulous directory
publishers tricking them into paying for directory entries for which they had not asked and which
they did not want.

In 2000, a new EU Directive was introduced which required member nations to update their
legislation regarding this practice, taking into account electronic communication methods.

The Bill will make a number of technical and relatively minor changes to current law, replicating
the changes made to the corresponding Great Britain (GB) law currently in operation, thereby
bringing Northern Ireland (NI) law into line with the rest of the United Kingdom.

The Bill will restate the law in these areas, consolidating it into a more readily understandable
form. The changes to the existing law will include:

Clause 1 — 6 restates provisions regarding the necessary conditions needed for directory
publishers to require payment, removing the need for unnecessary cross referencing and
consolidating and simplifying the text;



The Bill sets out provisions in the Schedule which are subordinate provisions for the purposes of
section 4 of the Regulatory Reform Act. The Bill includes the power for the Department to amend
these schedules by Statutory Rule;

The Schedule of the Bill mirrors the provisions of the schedule to the Regulatory Reform Order,
although the details have been set out in a different sequence to match that of the Bill;

Clause 7 provides DETI with the power to amend the Schedule to the Bill by Order subject to
negative resolution; and

Clause 8 (2) repeals Articles 5 and 6 of the 1976 Order as they are being replaced by the
provisions of the proposed Bill. In addition, Article 2 (3) of the 1976 order is being amended as it
needs to refer to the conditions in paragraph 4 of the Schedule to the proposed Bill.

Table of Contents

Introduction

Backaground

Results of Consultation

Equivalent Legislation in Great Britain

Purpose of the Bill

Overview of the Bill

Content of the Bill

Options Considered

Costs

Human Rights Issues

Equality Impact Assessment

The Requlatory Impact Assessment

Introduction

The Unsolicited Services (Trade and Business Directories) Bill (henceforth referred to as “The
Bill") is intended to re-enact, with amendments, certain provisions of the Unsolicited Goods and
Services (Northern Ireland) Order 1976.

The original act was established to control the circumstances under which businesses could be
charged for the publication of entries about them in directories. Prior to the 1976 Order, it had
been possible for businesses to be tricked into paying for directory entries for which they had not
asked nor wanted. Methods employed included asking businesses to check contact details on a
form, with small print located elsewhere in the document stating they were agreeing to
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publication of their details and the practice of issuing invoices for entries in fictitious directories,
with threats of legal action if the invoice was not paid.

The 1976 Act legislated against these activities and subsequently requires updating to take
account of Article 9 (1) of Directive 2000/31/EC of the European Parliament and of the Council
and to bring Northern Ireland’s legislation into line with that of the rest of the United Kingdom.

Background

The Bill is intended to remove provisions within the 1976 Act which the Department for
Enterprise, Trade and Investment believes are burdensome and unnecessary, to remove
anomalies and to ensure the compatibility of Northern Ireland law with obligations arising from
membership of the European Union.

In particular the Bill will ensure that the law on unsolicited services will comply with Article 9 (1)
of Directive 2000/31/EC of the European Parliament and of the Council on certain legal aspects

of information society services, in particular electronic commerce, in the Internal Market (the E-
Commerce Directive). Throughout the UK, Article 9 (1) is being implemented on an ad hoc basis
where legislation is identified which contravenes its requirements[1].

The Bill restates Northern Ireland law in this area whilst replicating changes made to
corresponding law in Great Britain.

The public consultation took place over the normal twelve week period and was completed on
the 28th August 2009.

On the 25th February 2010, Executive Agreement for the Bill to move forward was given and the
Bill was drafted. A further department brief to the Committee for Enterprise, Trade and
Investment was made on the 4th March 2010 with regards to the drafted Bill, and the Bill was
introduced to the Assembly on the 23rd March 2010.

Results of Consultation

The Department’s Consultation sought responses from a number of organisations on issues
concerning the overall objectives and framework of the Unsolicited Services Bill.

As well as seeking the views of the general public, the consultation was also issued to the Data
Publishers Association, the Periodical Publishers Association, Yell Limited and the European
Association of Directory Publishers. Following discussion with the Committee for Enterprise,
Trade and Investment a number of additional organisations were consulted including the NI
Chamber of Commerce, the Institute of Directors, the Federation of Small Businesses and the
Confederation of British Industries (NI branches).

Only ten organisations responded to the consultation, with seven of these stating they had no
comments.

Of the three organisations that provided comments, the Federation of Small Businesses Northern
Ireland Policy Unit:

“...welcomed the simplification of the law, the elimination of burdensome and unnecessary
procedures and the bringing of NI law into line with that in GB[2]."
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The organisation went on to state that the Bill may provide an opportunity to raise awareness of
the practices the Bill will provide protection under.

The other two respondents that provided comments, Antrim Borough Council and Ballymena
Borough Council, welcomed the Bill.

The organisations which responded but which had no comment were:

= Institute of Directors (NI Branch);

= Limavady Borough Council;

= Disability Action;

= Executive Services Directorate OFMDFM;

= North South Ministerial Council OFMDFM;

= North Belfast Community Action Unit OFMDFM; and

= Northern Ireland Judicial Appointments Commission.

Equivalent Legislation in Great Britain

The Bill brings Northern Ireland into compliance with EU Directive 2000/31/EC which considered
electronic commerce. The Bill aims to align the law in NI with that of Great Britain.

The legislation most applicable to the NI law is the Unsolicited Goods and Services Act 1971.
This Act was amended in 2005 in Great Britain to bring it into compliance with the EU Directive

by:

= The Regulatory Reform (Unsolicited Goods and Services Act 1971) (Directory Entries and
Demands for Payment) Order 2005; and

= The Unsolicited Goods and Services Act 1971 (Electronic Commerce) (Amendment)
Regulations 2005.

The Regulatory Reform Act altered the law which imposes requirements as to how agreements
may be made for entries in directories. The order adds an additional method in which a person
who has already agreed to an entry can have repeat or renewed listing.

Failure to comply with a method as laid out in the Act makes the charge for an entry
unenforceable or recoverable, and the person claiming the charge will commit an offence if they
demand payment, unless they believe that the requirements in the Act have been complied with.

In addition the Order establishes requirements that invoices and similar documents must comply
with if they are not to be regarded under the Act as asserting a right to payment.

The second set of amendments to the Unsolicited Goods and Services Act 1971 brought GB law
into compliance with Article 9 (1) of the Directive 2000/31/EC of the European Parliament in
relation to electronic commerce and information society services.

The regulations amend Section 3 of the 1971 Act so that orders may be sent electronically
provided certain specified requirements are met.

Purpose of the Bill



DETI states that the Unsolicited Services Bill will bring Northern Ireland law into line with that in
GB and ensure compliance with Article 9(1) of the European Community’s e-commerce directive.
The Bill is a technical, non-controversial measure. It will re-enact, with technical amendments,
certain provisions of the Unsolicited Goods and Services (Northern Ireland) Order 1976. Those
provisions control the circumstances in which businesses may be charged for the publication of
entries about them in directories.[3]

The Bill is intended to enable businesses to improve efficiency by relaxing and simplifying
arrangements for repeats and renewals of directory entries, arrangements for sending order
forms electronically and requirements covering the form and content of invoices and other
documents.

The Bill will update the law to reflect the modern and commercial realities of the directory
publishing industry, while ensuring that the legislation continues to provide protection for
businesses against a number of scams.

Overview of the Bill

The Bill will make a number of technical and relatively minor changes to the current law.

The Great Britain Statutory Instruments were constrained by the limited powers to make them
contained in the Regulatory Reform Act 2001 and the European Communities Act 1972.

As the Bill is not similarly constrained it will restate the law in this area, with amendments similar
to those made by the recent Great Britain Statutory Instruments, in a consolidated and more
readily understood form. The proposed Bill largely follows the language of the Great Britain
Statutory Instruments but is different in structure.

The proposed Bill will produce exactly the same legal effect as the GB Act as amended. DETI
considers that anyone who complies with the law in GB will comply with the law in Northern
Ireland as set out in the Bill.

Content of the Bill[4]

Clauses 1 to 6 of the Bill are equivalent to Section 3 of the 1971 GB Act as amended by the
Great Britain Statutory Instruments. Section 3 covers:

= the general prohibition on charges unless one of four conditions is met;
= the details of each of these four conditions; and

= the offence of demanding payment without complying with one of these conditions.
Clauses 1 to 6 of the proposed Bill have restated these provisions separately.

This approach removes the need for unnecessary cross-referencing and the text has been
consolidated and simplified.

Under Clause 7 of the Bill, the Department will have power to amend the Schedule to the Bill by
Order subject to negative resolution. An Order under that clause may also make any necessary
transitional provisions and amendments to provisions referred to in the Schedule.
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The Schedule to the Bill sets out certain matters which are referred to in clauses 3, 4 and 5. It
mirrors the provisions of the Schedule to Regulatory Reform (Unsolicited Goods and Services Act
1971) (Directory Entries and Demands for Payment) Order 2005 (S.l. 2005/55). The details
have, however, been set out in a different sequence to match the sequence in which they occur
in the Bill.

Clause 8(2) repeals Articles 5 and 6 of the 1976 Order as they are being replaced by the
provisions of the proposed Bill. Article 2(3) of the 1976 Order is being amended because it will
need to refer to the conditions in paragraph 4 of the Schedule to the Bill.

Importantly, the proposed Bill will produce exactly the same legal effect as the GB Act as
amended[5].

Options Considered

To ensure compliance with Article 9 of the E-Commerce Directive, an amendment to the law is
required to create an electronic equivalent of Business Order Forms. The risk of not proceeding
would be an infraction of European Community law, and could be subject to infraction
proceedings.

Compliance with Article 9 could have been achieved by the Department making Regulations
under section 2(2) of the European Communities Act 1972 to amend the 1976 Order. Section
2(2) allows secondary legislation to amend primary legislation, a process not normally allowed
for within UK law. Section 2 (2) is only applicable when implementing European Union
obligations.

However, it would not have been possible to amend the 1976 Order in the same way the 1971
Act was amended by the Regulatory Reform (Unsolicited Goods and Services Act 1971)
(Directory Entries and Demands for Payment) Order 2005 (the Regulatory Reform Order™). This
Order was made under the Regulatory Reform Act 2001 which does not apply to Northern
Ireland devolved legislation[6].

The provisions of the “Regulatory Reform Order" relaxed the existing requirements when clients
renew or extend existing contracts for entries in a directory. It also simplified requirements as to
the form and content of certain documents relating to contracts for directory entries. The
Department wishes to ensure that NI businesses have the same benefits and protections in this
area of law as in the rest of the United Kingdom. To achieve the same effect in Northern Ireland
it is necessary to proceed by introducing a Bill into the Assembly. Accordingly it was decided to
proceed with a Bill combining similar amendments to the Regulatory Reform Order with the
amendments necessary to ensure compliance with Article 9 of the E -Commerce Directive.

Costs

If enacted, the Bill is not expected to lead to any increase in public expenditure or public sector
staffing. The legislation on unsolicited goods and services is currently being enforced by the
Department’s Trading Standards Service and the amendments made by the proposed Bill are
unlikely to lead to any significant increase in enforcement activity[7].

For businesses, there is the possibility of costs from amending business procedures to take
advantage of a new method for authorising a directory entry. However, such costs are likely to
be low as few directory transactions use the Business Order Form Method.
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In addition, directory publishers might also incur costs initially by taking advantage of this new
authorisation method in order to make longer term savings. Again, these costs are likely to be
low and are not expected to lead Directory publishers to change their business practices[8].

Human Rights Issues

There are no human rights issues. The Bill re-enacts, with minor technical amendments, the
existing law in this field[9].

Equality Impact Assessment

Equality screening did not reveal any negative impact on any of the groups set out in section 75
of the Northern Ireland Act 1998[10].

The Regulatory Impact Assessment

The Bill would ensure compliance with the E-Commerce Directive, remove a potential obstacle to
contracting by electronic means in the directory publishing field and provide a quick and cost-
effective means for advertisers to contract for a directory entry should they choose to use it.

DETI considers that the Bill strikes the right balance, as with the GB legislation[11], of: removing
obstacles to contracting by electronic means; ensuring compliance with the E-Commerce

Directive; and ensuring, as far as possible, business advertisers do not incur costs due to
scams[12].

[1] DETI Consultation on Proposals for an Unsolicited Services (Trade and Business Directories)
Bill 2009

[2] DETI 4th March 2010 Briefing for the ETI Committee on result of consultation which ended
on 28 August 2009

[3] Hansard, Minutes of Evidence, Unsolicited Services Bill, p.2
http://archive.niassembly.gov.uk/record/Hansard_enterprise_trade_investment.htm (first
accessed 13th April 2010)

[4] ‘Debt Relief, Explanatory and Financial Memorandum.’ NIA Bill
http://archive.niassembly.gov.uk/legislation/primary/2009/niabill12_09 efm.htm

[5] DETI Consultation on Proposals for an Unsolicited Services (Trade and Business Directories)
Bill 2009

[6] Based on discussions with DETI representatives

[7] DETI Consultation on Proposals for an Unsolicited Services (Trade and Business Directories)
Bill 2009

[8] Ibid
[9] Ibid

[10] Ibid
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[11] Department of Trade and Industry Explanatory Memorandum to the: The Unsolicited Goods
and Services Act 1971 (Electronic Commerce) (Amendment) Regulations 2005
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Appendix 5
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