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Membership and Powers

The Committee for the Environment is a Statutory Departmental Committee established in
accordance with paragraphs 8 and 9 of the Belfast Agreement, section 29 of the Northern
Ireland Act 1998 and under Standing Order 48.

The Committee has power to:

e Consider and advise on Departmental budgets and annual plans in the context of the
overall budget allocation;

e Consider relevant secondary legislation and take the Committee stage of primary
legislation;

e Call for persons and papers;
e Initiate inquires and make reports; and

e Consider and advise on any matters brought to the Committee by the Minister of the
Environment
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Executive Summary

Purpose

1. This report sets out the Committee for the Environment's consideration of the Waste and
Contaminated Land (Amendment) Bill.

2. Members sought a balanced range of views as part of their deliberations on the Waste and
Contaminated Land (Amendment) Bill and requested evidence from interested organisations and
individuals as well as from the DOE.

Burden of proof (Clause 1)

3. Several respondents informed the Committee that enforcement would be made easier if
Clause 1 was strengthened by the inclusion of a provision to shift the burden of proof from the
enforcing authority to the accused by including the term ‘knowingly or otherwise’ in relation to
the unlawful deposition of waste. Under current law, the enforcing authority must prove the guilt
of the offender.

4. The Department advised the Committee that it had originally consulted on the inclusion of
such an amendment and whilst several councils were very supportive of the idea, decided not to
proceed when issues of human rights were raised.

5. The Committee appreciated the difficulties faced by the enforcing authorities but did not feel
they merited a shift in the burden of proof in this legislation. The Committee was therefore
content with the Department’s rationale for excluding a provision to this effect in the Bill.
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Guidance on the use of fixed penalty notices (Clause 1)

6. Most respondents to the Committee’s call for evidence stated that guidance should be
provided outlining circumstances for the use of the fixed penalty notices to ensure consistent
enforcement across councils.

7. The Department stated that it proposes to prepare guidance in consultation with councils and
waste management groups. However it stressed that since the use of these powers would be
discretionary, differences might arise between councils but that councils or groups of councils
would be free to reach agreement if they felt that inconsistencies were becoming a problem in
tackling flytipping offences. Members were content with this approach.

Fixed Penalty Notices (Clause 1)

8. Most respondents to the Committee’s call for evidence felt that fixed penalty notices must be
set at a level that acts as a deterrent. The Committee agreed that fines must deter offenders
and that a cap of £200 was too low.

9. The Department accepted the upper level of the fine range could be increased to £400 and
the Committee welcomed its decision to bring forward an amendment raising the upper limit.

10. Furthermore on fixed penalty notices, the Committee felt that the emphasis of the wording
of Clause 1(11) should be changed so that instead of implying offenders would receive a
‘discount’ on prompt payment, they would have to pay an ‘enhanced’ penalty if paying late.

11. The Department argued that the wording is consistent with the existing provision for fixed
penalties and suggested the form of wording could be reflected in the guidance on the use of
fixed penalties specifically in relation to the format of the fixed penalty notice itself. The
Committee was content with this approach.

Power to alter the amount of a fixed penalty notice (New
Clause)

12. The Examiner of Statutory Rules suggested to the Committee that the power to alter the
amount of a fixed penalty notice in this Bill (New Article 4A(10) and other powers to alter fixed
penalty notices introduced into the 1997 Waste and Contaminated Land Order by the Waste
(Amendment) (Northern Ireland) Order 2007 (Articles 5A(10), 22B(5) and 42B(10)) should be
subject to draft affirmative procedure rather than negative resolution. This would make it
consistent with the powers relating to altering fixed penalty notices in other bills currently before
the Assembly.

13. The Department indicated that it was its intention to apply annual inflationary increases to
fixed penalties and argued that affirmative procedure would lengthen this process and place an
additional burden on the Assembly.

14. The Committee felt it was important that the Assembly had maximum control over powers to
increase levels of fines and that there should be consistency in approach with other legislation
going through the Assembly. It therefore agreed there should be a Committee amendment to
make these powers subject to draft affirmative procedure.

Powers of entry and investigation (Clause 5)



15. Several respondents to the Committee’s call for evidence stressed that in order to deliver
powers under Articles 4 and 5 councils needed to be given the same powers of entry and
investigation as the Department.

16. The Department stated that it intended to propose an amendment to the Bill which would
give councils these powers and the Committee was content with this.

Appeals against remediation notices (Clause 8)

17. The Committee was concerned that there was a risk that referring a case to the Planning
Appeals Commission would be used to ‘buy time’ for an offender if there was no charge for an
appeal.

18. The Department stated it would be happy to consider an amendment to the Bill introducing
an enabling power for the introduction of a fee for an appeal and the Committee agreed with
this approach,

Timescale for final disposal (Clause 9)

19. The Committee suggested that there should be a timescale introduced for final disposal of
illegally deposited waste.

20. The Department felt that existing legislative provision in this area is satisfactory and that a
set timescale could prove counterproductive. The Committee was content with the Department’s
response on this issue.

Flytipping Protocol
21. Many respondents sought clarity on how the Bill might be implemented with regard to:

o the threshold or demarcation of responsibility between enforcement bodies (i.e. the NIEA
and local authorities) to avoid duplication or gaps

e addressing the differences between domestic and commercial waste
e dealing with special hazardous waste
e dealing with waste where land is unregistered or no legal owner can be identified

e landowner liability in relation to clearing up illegally deposited waste

22. The Department indicated that all these issues would be addressed in a flytipping protocol
that would be developed in conjunction with the local government sector. The Committee
accepted this but agreed it should recommend that the Department develops this flytipping
protocol as soon as possible.

Commencement (Clause 12)

23. Although generally supportive of the commencement clause, several respondents to the
Committee’s call for evidence were keen to see the flytipping protocol identifying the roles and
responsibilities of NIEA and local authorities to be in place before the Bill commenced.



24. The Department insisted that the specific clauses which relate to councils’ enhanced waste
management powers will not be enacted until the flytipping protocol is in place but that it is
possible that other clauses may require a different commencement date.

25. The Committee agreed to make a recommendation that the specific clauses which relate to
councils’ enhanced waste management powers will not be enacted until an agreed protocol
defining the respective responsibilities of local authorities and the NIEA in relation to addressing
illegally deposited waste is in place.

Quality of recycled waste

26. The Committee was briefed by Departmental officials at its meeting on 16 September on the
guality of waste recyclates. Members were concerned that pressures to increase the tonnage of
recycled waste emanating from European Directives might lead to deterioration in the quality of
recycled product preventing its reuse within Northern Ireland and rendering it fit only for export,
or worse, landfill.

27. The Committee considered a potential Committee amendment that would provide enabling
powers for the Department to put in place targets for the quality of recycled material to be
produced by councils should this become necessary. However members were concerned about
the potential cost impacts on councils. Some members were also reluctant to force the use of
particular waste management models by legislation rather than letting the market dictate the
approach adopted by local authorities.

28. The Committee concluded that the Department’s approach of trying to achieve the same
goal through voluntary initiatives was acceptable.

Resources

29. There was concern among many respondents about the cost of implementing this Bill and
that the funds from fixed penalty notices would not recover costs of larger offences. Councils
also drew attention to the need for adequate funding to cover the additional responsibilities,
staffing and training costs that would arise for local authorities as a result of this Bill. They were
adamant that this should not fall to the ratepayer. The Committee acknowledged financial
concerns relating to this Bill.

Recommendations

Fixed Penalty Notices (Clause 1)

1. The Committee recommended that the Department amends the upper fixed penalty limit from
£200 to £400.

2. On 21 October 2010 the Committee agreed the Department’s amendment to raise the upper
fixed penalty limit as follows:

Clause 1, page 2, line 19, leave out ‘£200’ and insert ‘£400’
3. The Committee also recommended that the emphasis of the wording relating to the payment

of fines should be on the increase of a fine for late payment rather than a discount for prompt
payment. However it accepted that this could be adequately achieved in the guidance on the



issuing of fixed penalties if altering the Bill would leave it inconsistent with existing provision for
fixed penalties.

Power to alter the amount of a fixed penalty notice (New
Clause)

4. The Committee recommended that powers to alter the amount of a fixed penalty notice
should be subject to the highest level of control available to the Assembly and that there should

be consistency in approach with other legislation.

5. It therefore agreed there should be a Committee amendment of Article 82 of the 1997 Order
in Schedule 1 to make the new power in this Bill, 4A(10), and the existing powers in the 1997
Order as inserted by the Waste (Amendment) (Northern Ireland) Order, 5A(10), 22B(5), and
42B(10), subject to draft affirmative procedure.

6. On 21 October 2010 the Committee agreed the Committee’s amendment to make powers to
alter the amount of a fixed penalty notice subject to draft affirmative procedure as follows:

Clause 9, page 9, line 20

At end insert-

‘Regulations

9A. -(1) Article 82 of the 1997 Order (Orders, Regulations and Directions) is amended as follows.
(2) In paragraph (1), before “Orders", insert “Subject to paragraph (1A),"

(3) After paragraph (1), insert-

“(1A) Regulations under Articles 4A(10), 5A(10), 22B(5) and 42B(10) shall not be made unless a
draft of the regulations has been laid before, and approved by a resolution of, the Assembly."

Powers of entry and investigation (Clause 5)
7. The Committee recommended that in order to deliver their powers under Articles 4 and 5 of
the 1997 Waste and Contaminated Land Order, councils should be given the same powers of

entry and investigation as the Department under Article 5(7).

8. On 21 October 2010 the Committee agreed the Department’s amendment to extend to
councils the same powers of entry and investigation as the Department as follows:

Clause 5, page 6, line 37, leave out ‘(but not regulations under Article 5(7))’
Clause 5, page 6, line 41, leave out ‘(but not regulations under Article 5(7))’
Clause 5, page 6, line 41, at end insert—

‘(2A) In Article 5A of the 1997 Order (fixed penalty notices for certain offences under Article
5(8))—



(a) in paragraph (1) for “the Department” (where it first occurs) substitute “an authorised officer
of an enforcing authority” and for “to the Department” substitute “to the enforcing authority™;

(b) in paragraph (2) for “Department” substitute “authorised officer" and at the end add “to the
enforcing authority™;

(c) in paragraph (9) for “the Department” substitute “an enforcing authority™;

(d) in paragraph (11) for “The Department may" substitute “An enforcing authority may" and for
“by the Department” substitute “by the enforcing authority";

(e) for paragraph (13) substitute—

“(12A) Article 22C (use of fixed penalty receipts by a district council) applies in relation to
amounts received by a council under this Article as it applies in relation to amounts received
under Article 22A.

(13) In this Article—

“authorised officer" means an officer of the enforcing authority who is authorised in writing by
the enforcing authority for the purposes of this Article;

“enforcing authority” means—
(a) the Department; and

(b) in relation to an offence committed within its district, a district council.".’

Appeals against remediation notices (Clause 8)

9. The Committee recommended that a charge should be introduced for the appeals process to
avoid offenders using it inappropriately to ‘buy time’.

10. On 21 October 2010 the Committee agreed the Department’s amendment to introduce an
enabling power for the introduction of a fee for an appeal as follows:

Clause 8, page 8, line 38, at end insert—
‘(2A) After paragraph (1) insert—

“(1A) Article 127(2)(b) of the Planning (Northern Ireland) Order 1991 (power to prescribe fees
for appeals to the planning appeals commission under that Order) shall apply to appeals under
this Article as it applies to appeals under that Order; and a notice of appeal to the planning
appeals commission under this Article shall be accompanied by such fee (if any) as may be
prescribed under Article 127(2)(b) of that Order.".

Flytipping Protocol

11. The Committee recommended that the Department should develop a flytipping protocol in
conjunction with local authorities as soon as possible. The protocol should define the
demarcation of responsibilities between councils and NIEA, identify procedures for dealing with



special hazardous waste and waste dumped on land with no identifiable owner and address any
differences between domestic and commercial waste.

12. The Committee accepted the Department’s commitment that it would not enact the specific
clauses of the Bill which relate to councils’ enhanced waste management powers until such time
as an agreed protocol defining the responsibilities of local authorities and NIEA was in place

Quality of recycled waste

13. The Committee was concerned that ongoing pressure from European Directives to increase
the tonnage of waste recycled would lead to a deterioration of recyclate quality. On 28
September the Committee agreed it should consider an amendment to the Bill that would
provide enabling powers for the Department to put in place quality targets for recycled waste at
council level.

14. On 21 October 2010 the Committee considered the following draft Committee amendment to
achieve this aim:

Clause 6, page 7, line 17

At end insert-

‘Quality of waste to be recycled

6A. After Article 26 of the 1997 Order insert-

“Quality of waste to be recycled

26A. The Department may by regulations provide that in carrying out their duties under Article
20, district councils must meet such requirements as may be prescribed, in relation to the nature
and quality of waste which is to be recycled."

15. In conjunction with the amendment the Committee considered written submissions from
waste management companies, the Department and the Minister (Appendix 6). These provided
conflicting positive and negative views on the impact of, and need for, the amendment.

16. The Committee was concerned about the potential cost impacts on councils and was
reluctant to force particular waste management models rather than letting the market dictate the
approach adopted by local authorities in conjunction with their waste management groups and

material recycling facilities. The Committee concluded that on balance the amendment should
not be tabled.

Introduction

17. The Waste and Contaminated Land (Amendment) Bill was referred to the Committee for the
Environment for consideration in accordance with Standing Order 33(1) on completion of the
Second Stage of the Bill on 13 April 2010.

18. The Minister of the Environment (the Minister) made the following statement under section 9
of the Northern Ireland Act 1998:



‘In my view the Waste and Contaminated Land (Amendment) Bill would be within the legislative
competence of the Northern Ireland Assembly’.

19. The Bill makes a number of amendments to Part 2 of the Waste and Contaminated Land
(Northern Ireland) Order 1997 (“the 1997 Order™). They are designed to clarify and strengthen
the existing statutory framework for waste on land. They also legislate for a partnership
approach between the Department of the Environment and local government in tackling illegal
waste activity.

20. During the period covered by this Report, the Committee considered the Bill and related
issues at meetings on 15 October 2009, 22 April 2010, 10 June 2010, 24 June 2010, 1 July 2010,
9 September 2010, 16 September 2010, 23 September 2010, 28 September and 21 October
2010. The relevant extract from the Minutes of Proceedings for these meetings are included at
Appendix 1.

21. The Committee had before it the Waste and Contaminated Land (Amendment) Bill (NIA
10/09) and the Explanatory and Financial Memorandum that accompanied the Bill.

22. On referral of the Bill to the Committee after Second Stage, the Committee inserted
advertisements on 26 April 2010 in the Belfast Telegraph, Belfast Telegraph North West edition,
Irish News and News Letter seeking written evidence on the Bill.

23. A total of 8 organisations responded to the request for written evidence and copies of the
submissions received by the Committee are included at Appendix 3.

24. The Committee was first briefed by officials about the consultation stages and policy
development of the policy areas covered by the Bill on 15 October 2009. The Committee was
also briefed by arc21, NILGA, Banbridge District Council and SWaMP 2008.

25. The Committee began its formal clause by clause scrutiny of the Bill on 28 September 2010
and concluded this on 21 October 2010.

Extension of Committee Stage of the Bill

26. On 10 May 2010, the Assembly agreed to extend the Committee Stage of the Bill to 5
November 2010.

Report on the Waste and Contaminated Land (Amendment)
Bill

27. At its meeting on 4 November 2010 the Committee agreed its report on the Bill and agreed
that it should be printed.

Consideration of the Bill by the Committee

28. The Bill consists of 14 Clauses and 2 Schedules. Clauses 1 to 6 are in relation to waste,
Clauses 7 to 9 are in relation to contaminated land, Clause 10 is in relation to producer
responsibility obligation regulations and Clauses 11 to 14 are supplementary clauses.

29. Schedule 1 relates to amendments and Schedule 2 to repeals.



Departmental briefing on the synopsis of responses to the
consultation on the Bill, 15 October 2009

30. Departmental officials briefed members on 15 October 2009. Officials provided the
Committee with an overview of the synopsis of responses to the consultation on the Bill.

31. The officials stated that there were 3 main issues emanating from the consultation:

e proposals to change the legal definition of a waste offence;
e waste management contract provisions;

e the creation of a single waste authority.

32. The officials informed members that the proposal to change the legal definition of a waste
offence had been withdrawn, that waste management contract provisions would be dealt with in
the Local Government (Miscellaneous Provisions) Bill and that views were mixed on the creation
of a single waste authority.

Departmental briefing on the Bill, 10 June 2010

33. Departmental officials briefed members on 10 June 2010. Officials outlined the rationale of
each clause and answered members’ queries.

34. The main areas of discussion were the level of fixed penalty notices for offences, consistency
of approach across all councils, powers to retain a vehicle beyond a prescribed period, failure to
pay charges for the subsistence of a licence, proving ownership of land, the need for clear
guidelines, the development of a flytipping protocol with local councils and the appeals process.

Arc 21 briefing on the Bill, 10 June 2010
35. Arc 21 briefed the Committee on 10 June 2010.

36. Arc 21 stated they supported the move to give duplication of powers to councils and to the
Department as a matter of principle. However the key to the success of the shared powers
would be the demarcation lines between councils and the Department on which authority does
what and when. Arc 21 also felt that it was important to ensure that there was an effective and
efficient policing regime that involves everybody and to ensure that duplication of complete
powers is as equal with councils as it is with the Department.

SWaMP 2008/Banbridge District Council briefing on the Bill,
24 June 2010

37. SWaMP 2008 and Banbridge District Council officials jointly briefed the Committee at its
meeting on 24 June 2010.

38. Banbridge District Council stated that it had several issues of significant concern about the
Bill, particularly in relation to Article 4 of the Waste and Contaminated Land (Northern Ireland)
Order 1997 which the Council felt should be amended as it would make it very difficult to follow
through on enforcement action if it remained as drafted.



39. The Council also felt strongly about the issue of special or hazardous waste and the
proposed amendments to involve local councils in the enforcement of the legislation. They
believed that instances of special waste should be the sole preserve of the NIEA and that
councils should not be involved in the enforcement or clean-up of illegal special waste deposits
regardless of the volumes of material involved.

40. The Council further stated that it would be a ‘recipe for disaster’ if the legislation was
introduced without any clearly defined protocol outlining a clear demarcation of responsibilities
and a clear understanding on both sides as to who which authority will tackle what.

41. SWaMP 2008 stated that the option of issuing fixed penalties would provide a more flexible
and less costly alternative to prosecution for lesser illegal dumping offences.

42. The organisation viewed it as essential that discussions take place with the Minister of
Justice on the prosecution and criminalisation of landowners whose lands are the subject of
environmental crimes for which, under current law, they have responsibility by default. SWaMP
2008 also requested clarification as to which authority would be responsible for clearing litter in
the case of unregistered land, where no landowner can be identified.

43. SWaMP 2008 also requested clarity on the issue of special hazardous waste, as councils had
been told by the Department that such material could be dealt with by councils under the Litter
(Northern Ireland) Order 1994. SWAMP 2008 felt there was an urgent need to deal with any
confusion relating to hazardous waste and stressed their belief that it was inappropriate for
councils to have to deal with it.

44. On the proposal to give councils a more proactive role in enforcement, SWaMP 2008 was of
the strong view that a demarcation of responsibility between the NIEA and councils was
necessary. On the issue of fly-tipping data, SWaMP 2008'’s constituent councils were insistent
that no legislation should be passed before a protocol is developed to address the grey area of
which authority is responsible for the different scales of deposited waste. SAWMP 2008
maintained that until a protocol was agreed it would be impossible to develop any systems for
recording accurate data on illegally deposited waste.

NILGA briefing on the Bill, 24 June 2010
45. NILGA officials briefed the Committee on the Bill on 24 June 2010.

46. NILGA stated that the two key issues for councils in the proposals are the sharing of
enforcement responsibilities with the NIEA, and the necessary working arrangements and
protocols that need to be developed. NILGA is firmly of the view that it is critical to knows what
responsibilities the councils and DOE each have, and how it will be transferred from one party to
the other.

47. The entire local government sector is firmly of the view that the demarcation point, as
developed through a protocol in England and Wales, should be around 20 cubic metres (a lorry
load equivalent). NILGA emphasised that a clearly set out fly-tipping waste disposal protocol is
required to ensure an effective working partnership between local government and the NI
Environment Agency which should be done before the proposed amendments to the 1997 Order
are implemented.

48. NILGA welcomed the opportunity to dispose of some incidents by use of fixed penalty notices
as they provide a cost-effective regulation mechanism which would enable councils to dispose of



a number of small-scale incidents without going through the full rigour of the court process,
which can be very time-consuming and costly.

Departmental briefing on waste recyclates, 16 September
2010

49. Departmental officials briefed the Committee in relation to waste recyclates at the meeting
on 16 September 2010.

50. The Department stated that waste recycling was a top priority for the Minister who wishes to
see higher recycling targets and more progress on the quantity and quality of recycled material.

51. Officials then answered members’ questions on co-mingling, source separation, recycling
targets, costs, the possibility of introducing legislation for recycling targets, the Rethink Waste
Fund, rejection rates, return and deposit schemes for bottles, contamination.

52. The Committee agreed to explore the possibility of introducing an enabling power on waste
recyclates to the Bill.

Northern Ireland Environment Agency (NIEA) briefing on the
Bill, 16 September 2010

53. NIEA officials briefed the Committee on their role on the Bill on 16 September 2010.

54. The officials stated that the NIEA is involved in discussions with councils to develop a
flytipping protocol which would include thresholds.

55. The officials then answered members’ questions on the burden of proof, illegal dumping, the
disposal of tyres, funding and resources.

Key Issues

56. During its consideration of oral and written evidence from interested individuals and
organisations the Committee identified a number of key issues on which further advice was
sought from the Department.

Burden of proof (Clause 1)

57. Several respondents informed the Committee that enforcement would be made easier if
Clause 1 was strengthened by the inclusion of a provision to shift the burden of proof from the
enforcing authority to the accused by including the term ‘knowingly or otherwise’ in relation to
the unlawful deposition of waste. Under current law, the enforcing authority must prove the guilt
of the offender.

58. The Department told the Committee that it had originally consulted on the inclusion of such
an amendment and whilst several councils were very supportive of the idea, decided not to
proceed when issues of human rights were raised.

59. Banbridge Council submitted amendments to the Committee that they felt would achieve the
changes they wanted while still protecting responsible landowners (Appendix 6). The



Department stated that, having consulted the Office of the Legislative Council on these
amendments, the exclusion of the word ‘knowingly’ left the Banbridge amendment having no
practical effect as the prosecutor would still have to prove the accused ‘caused’ or ‘permitted’ the
illegal activity.

60. The Committee also received further written information from the Ulster Farmers’ Union
(UFV) indicating that they had been one of the objectors to the Department’s original proposals
to introduce a shift in the burden of proof (Appendix 6). UFU was concerned that farmers and
landowners could easily be caught inadvertently by factors outside their control and that this
approach would do nothing to address the root causes of the problem.

61. When asked by the Committee if its enforcement duties would have been made easier in the
past if the burden of proof had been on the accused, NIEA indicated that this might have been
the case for a few offences but that it focuses on larger incidents for which there are almost
always implications for the landowner. NIEA stressed however, that where the burden of proof
lay would have no impact on the actual removal of the illegally dumped waste and this would
probably be the more significant issue for the enforcing authority.

62. The Committee requested a research paper looking at comparative legislation elsewhere and
was advised that in all other similar legislation reviewed in the UK and the Republic of Ireland
the burden of proof lies with the enforcing body (Appendix 5).

63. The Committee appreciated the difficulties faced by the enforcing authorities but did not feel
they merited a shift in the burden of proof in this legislation. The Committee was therefore
content with the Department’s rationale for excluding a provision to this effect in the Bill.

Guidance on the use of fixed penalty notices (Clause 1)

64. Most respondents to the Committee’s call for evidence stated that guidance should be
provided outlining circumstances for the use of the fixed penalty notices to ensure consistent
enforcement across councils.

65. The Committee was also keen to prevent large discrepancies arising between councils that
would allow offenders to take advantage of council borders.

66. The Department agreed with this and stated that it proposes to prepare guidance in
consultation with councils and waste management groups. However it stressed that since the
use of these powers would be discretionary, differences might arise between councils but that
councils or groups of councils would be free to reach agreement if they felt that inconsistencies
were becoming a problem in tackling flytipping offences. Members were content with this
approach.

Fixed Penalty Notices (Clause 1)

67. Most respondents to the Committee’s call for evidence were adamant that fixed penalty
notices must be set at a level that acts as a deterrent. Some organisations suggested that to
ensure consistency between councils there should be set fines while one suggested that there
should be two upper fine limits to differentiate between domestic (£200) and minor commercial
waste (£500).

68. The Committee agreed that fines must deter offenders and felt that a cap of £200 was too
low and that £300-400 would be more appropriate.



69. The Department argued that the range of fines had been set to address the next level of
waste crime after littering, which has a fixed fine of £50, and insisted that the minimum fine
should remain at £100 accordingly. However it accepted the upper level of the fine range could
be increased to £400 but remained adamant the legislation should provide for a range of fines
that could be selected from to address the seriousness of the offence, reflect the level of
damage caused and punish repeat offenders. Consistency between councils would be addressed
in the guidance referred to in the previous section. The Committee was content with the
Department’s rationale for having a range of fines and welcomed its decision to bring forward an
amendment raising the upper limit of the fine range to £400.

70. Furthermore on fixed penalty notices, the Committee felt that the emphasis of the wording
of Clause 1(11) should be changed so that instead of implying offenders would receive a
‘discount’ on prompt payment, they would have to pay an ‘enhanced’ penalty if paying late.

71. The Department argued that the wording is consistent with the existing provision for fixed
penalties and suggested the form of wording could be reflected in the guidance on the use of
fixed penalties specifically in relation to the format of the fixed penalty notice itself.

72. The Committee was content with this approach subject to sight of the Departmental
amendment.

Power to alter the amount of a fixed penalty notice (New
Clause)

73. The Examiner of Statutory Rules suggested to the Committee that the power to alter the
amount of a fixed penalty notice in this Bill (New Article 4A(10)) should be subject to draft
affirmative procedure rather than negative resolution. This would make it consistent with the
powers relating to altering fixed penalty notices in other bills currently before the Assembly.

74. The Department stated that whilst it accepted the need for consistency of approach, having
consulted with the Office of the Legislative Council felt that this power does not require
affirmative procedure because it sets out parameters for fixed penalty notices rather than setting
the actual amount.

75. Based on the advice of the Examiner of Statutory Rules, the Committee also drew the
Department’s attention to three other powers to alter fixed penalty notices introduced into the
1997 Waste and Contaminated Land Order by the Waste (Amendment) (Northern Ireland) Order
2007 which are subject to negative resolution. These powers to alter these fixed fines in Articles
5A(10), 22B(5) and 42B(10) were introduced with limited scrutiny before restoration of the
Assembly and the Committee felt that they too should be subject to draft affirmative procedure.

76. The Department indicated that it was its intention to apply annual inflationary increases to
fixed penalties and argued that affirmative procedure would lengthen this process and place an
additional burden on the Assembly.

77. Nonetheless the Committee felt it was important that the Assembly had maximum control
over powers to increase levels of fines and that there should be consistency in approach with
other legislation going through the Assembly. It therefore agreed there should be a Committee
amendment of Article 82 of the 1997 Order to make the new power, 4A(10), and the existing
powers, 5A(10), 22B(5), and 42B(10) subject to draft affirmative procedure.

Powers of entry and investigation (Clause 5)



78. Several respondents to the Committee’s call for evidence stressed that councils needed to be
given the same powers of entry and investigation as the Department under Article 5(7) or they
will not be able to deliver their powers under articles 4 and 5.

79. The Department agreed and stated that it intended to propose an amendment to the Bill
which would give councils these powers so they would be able to take enforcement action in the
event of failure to present appropriate waste documents.

80. The Committee agreed that it was content with this response subject to sight of the
Departmental amendment.

Appeals against remediation notices (Clause 8)

81. The Committee expressed concern that there was a risk that referring a case to the Planning
Appeals Commission would be used to ‘buy time’ for an offender — especially if there was no
charge for the appeal.

82. The Department stated that existing legislation provides for appeals against remediation
notices to be made within 21 days and pointed out that no fee can be charged by the Planning
Appeals Commission although £100 is chargeable for an appeal heard by a Court of Summary
Jurisdiction. There is currently no enabling power for the introduction of a fee of this type of
appeal but the Department stated it would be happy to consider an amendment to the Bill to
that effect.

83. The Committee agreed that it would like to see a Departmental amendment introducing an
enabling power for the introduction of a fee for an appeal.

Timescale for final disposal (Clause 9)

84. The Committee suggested that there should be a timescale introduced for final disposal of
illegally deposited waste.

85. The Department stated that it felt that existing legislative provision in this area is
satisfactory. Councils can currently serve notices requiring removal of waste and remedial action
within a specified time period, which could be as short as 21 days, and the legislation provides
for a fine of up to £5,000 for non-compliance and a subsequent daily fine of up to £500. It
believes a set timescale could prove counterproductive.

86. The Committee was content with the Department’s response on this issue.

Flytipping Protocol
87. Many respondents sought clarity on how the Bill might be implemented with regard to:

e the threshold or demarcation of responsibility between enforcement bodies (i.e. the NIEA
and local authorities) to avoid duplication or gaps

e addressing the differences between domestic and commercial waste
e dealing with special hazardous waste
e dealing with waste where land is unregistered or no legal owner can be identified

e landowner liability in relation to clearing up illegally deposited waste



88. The Department indicated that all these issues would be addressed in a flytipping protocol
that would be developed in conjunction with the local government sector.

89. The Committee agreed to recommend that the Department should develop this flytipping
protocol as soon as possible and that relevant clauses of the Bill should not be commenced until
it was in place (see next section on Commencement) .

Commencement (Clause 12)

90. Although generally supportive of the commencement clause, several respondents to the
Committee’s call for evidence were keen to see the flytipping protocol identifying the roles and
responsibilities of NIEA and local authorities to be in place before the Bill commenced.

91. The Department insisted that the specific clauses which relate to councils’ enhanced waste
management powers will not be enacted until the flytipping protocol is in place. It is possible
that other clauses may require a different commencement date.

92. Several respondents also called for a central fund to be established, possibly from landfill
taxes, for councils to access for larger clean-ups in the interim between commencement of the
Bill and a protocol being in place.

93. The Department stated that landfill taxes could not be used to set up a central fund.

94. The Committee agreed to make a recommendation that the specific clauses which relate to
councils’ enhanced waste management powers will not be enacted until an agreed protocol
defining the respective responsibilities of local authorities and the NIEA in relation to addressing
illegally deposited waste is in place.

Quality of recycled waste

95. The Committee was briefed by Departmental officials at its meeting on 16 September on the
quality of waste recyclates. Members were concerned that pressures to increase the tonnage of
recycled waste emanating from European Directives might lead to deterioration in the quality of
recycled product preventing its reuse within Northern Ireland and rendering it fit only for export,
or worse, landfill. Members agreed to consider a potential Committee amendment to the Bill that
would provide enabling powers for the Department to put in place targets for the quality of
recycled material to be produced by councils should this become necessary.

96. The Committee considered the amendment in conjunction with written submissions from
waste management companies, the Department and the Minister (Appendix 6). These provided
conflicting positive and negative views on the impact of, and need for, such an amendment.

97. Concern was raised about the potential cost impacts on councils and some members were
reluctant to force particular waste management models by legislation rather than letting the
market dictate the approach adopted by local authorities in conjunction with their waste
management groups and material recycling facilities. The Department also indicated that it is
trying to achieve the same goal through voluntary initiatives and stressed that no other
legislature has legislated for quality and that a balance needed to be struck between quantity
and quality. The Department was concerned that a singular focus on quality could compromise
Northern Ireland’s ability to meet EU recycling targets which are solely quantitative.

98. By majority the Committee concluded that the amendment should not be tabled.



Resources

99. There was concern among many respondents about the cost of implementing this Bill. While
councils accepted that they would be able to use funds from fixed penalty notices to recover
costs of offences, they felt that these were intended for smaller offences only and that they
would be left with the burden of bigger offences.

100. Councils also noted that their staff would need adequate funding to cover the additional
responsibilities, staffing and training costs that would arise for local authorities as a result of this
Bill. They were adamant that this should not fall to the ratepayer.

101. The Committee also drew attention to the fact that the new enforcement powers emanating
from the Bill are likely to lead to increased prosecutions. It was concerned that some defendants

will be eligible for legal aid and while the courts may award clean-up costs, councils will have to
recover their own legal costs.

Clause by Clause Consideration of The Bill

102. The Committee conducted its clause by clause scrutiny of the Bill on 28 September 2010
and 21 October 2010 — see Appendix 2. The Committee recommended several amendments
which are outlined below.

Clause 1 — fixed penalty notices for offences under Article 4

103. At the meeting on 28 September 2010 the Committee agreed to defer a decision on the
Clause until it had sight of the Departmental amendment to Clause 1 (9)(b) to increase the
upper fine limit. On 21 October 2010 the Committee considered an amendment provided by the
Department and agreed Clause 1 subject to this amendment to raise the upper fine limit as
follows:

Clause 1, page 2, line 19, leave out ‘£200" and insert ‘£400°

Clause 2 — detention of seized property

104. At the meeting on 28 September 2010 the Committee agreed Clause 2 as drafted.

Clause 3 — offence of failing to pay charge for subsistence of licence

105. At the meeting on 28 September 2010 the Committee agreed Clause 3 as drafted.

Clause 4 — powers to require removal of waste unlawfully deposited

106. At the meeting on 28 September 2010 the Committee agreed Clause 4 as drafted.

Clause 5 — Councils to enforce Articles 4 and 5 of 1997 Order

107. At the meeting on 28 September 2010 the Committee agreed to defer a decision on the
Clause until it had sight of the Departmental amendment to Article 5(7). On 21 October 2010 the
Committee considered an amendment provided by the Department and agreed Clause 5 subject

to this amendment to extend to councils the same powers of entry and investigation as the
Department as follows:



Clause 5, page 6, line 37, leave out ‘(but not regulations under Article 5(7))’
Clause 5, page 6, line 41, leave out ‘(but not regulations under Article 5(7))’
Clause 5, page 6, line 41, at end insert—

‘(2A) In Article 5A of the 1997 Order (fixed penalty notices for certain offences under Article
5(8))—

(a) in paragraph (1) for “the Department" (where it first occurs) substitute “an authorised officer
of an enforcing authority” and for “to the Department” substitute “to the enforcing authority™;

(b) in paragraph (2) for “Department"” substitute “authorised officer" and at the end add “to the
enforcing authority™;

(c) in paragraph (9) for “the Department" substitute “an enforcing authority";

(d) in paragraph (11) for “The Department may" substitute “An enforcing authority may" and for
“by the Department” substitute “by the enforcing authority";

(e) for paragraph (13) substitute—

“(12A) Article 22C (use of fixed penalty receipts by a district council) applies in relation to
amounts received by a council under this Article as it applies in relation to amounts received
under Article 22A.

(13) In this Article—

“authorised officer" means an officer of the enforcing authority who is authorised in writing by
the enforcing authority for the purposes of this Article;

“enforcing authority” means—

(a) the Department; and

(b) in relation to an offence committed within its district, a district council.".’

Clause 6 — Right of entry with heavy equipment or to domestic premises

108. At the meeting on 28 September 2010 the Committee agreed Clause 6 as drafted.
Clause 7 — Contaminated Land: pollution of waterways and underground strata

109. At the meeting on 28 September 2010 the Committee agreed Clause 7 as drafted.
Clause 8 — Appeals against remediation notices

110. At the meeting on 28 September 2010 the Committee agreed to defer a decision on the
Clause until it had sight of the Departmental amendment to introduce an enabling power for the
introduction of a fee for an appeal. On 21 October 2010 the Committee considered an

amendment provided by the Department and agreed Clause 8 subject to this amendment to
provide a power for the introduction of a fee for an appeal as follows:



Clause 8, page 8, line 38, at end insert—
‘(2A) After paragraph (1) insert—

“(1A) Article 127(2)(b) of the Planning (Northern Ireland) Order 1991 (power to prescribe fees
for appeals to the planning appeals commission under that Order) shall apply to appeals under
this Article as it applies to appeals under that Order; and a notice of appeal to the planning
appeals commission under this Article shall be accompanied by such fee (if any) as may be
prescribed under Article 127(2)(b) of that Order.".

Clause 9 - Interaction with other provisions
111. At the meeting on 28 September 2010 the Committee agreed Clause 9 as drafted.
New Clause 9A

112. At the meeting on 28 September 2010 the Committee agreed to an amendment to make
the new power, 4A(10), and the existing powers, 5A(10), 22B(5), and 42B(10) to alter the
amount of a fixed penalty, subject to draft affirmative procedure. On 21 October 2010 the
Committee agreed the draft amendment to achieve this objective as follows:

Clause 9, page 9, line 20

At end insert-

‘Regulations

9A. -(1) Article 82 of the 1997 Order (Orders, Regulations and Directions) is amended as follows.
(2) In paragraph (1), before “Orders", insert “Subject to paragraph (1A),"

(3) After paragraph (1), insert-

“(1A) Regulations under Articles 4A(10), 5A(10), 22B(5) and 42B(10) shall not be made unless a
draft of the regulations has been laid before, and approved by a resolution of, the Assembly."

Clause 10 — Producer responsibility obligation regulations

113. At the meeting on 28 September 2010 the Committee agreed Clause 10 as drafted.
Clause 11 — minor and consequential amendments and repeals

114. At the meeting on 28 September 2010 the Committee agreed Clause 11 as drafted.
Clause 12 — Commencement

115. At the meeting on 28 September 2010 the Committee agreed Clause 12 subject to a
Committee recommendation that the specific clauses which relate to councils’ enhanced waste
management powers will not be enacted until an agreed protocol defining the respective

responsibilities of local authorities and the NIEA in relation to addressing illegally deposited
waste is in place.



Clause 13 — Interpretation

116. At the meeting on 28 September 2010 the Committee agreed Clause 13 as drafted.
Clause 14 — Short title

117. At the meeting on 28 September 2010 the Committee agreed Clause 14 as drafted.
Schedule 1 - amendments

118. At the meeting on 28 September 2010 the Committee agreed Schedule 1 subject to a
Committee amendment to make the new power, 4A(10), and the existing powers, 5A(10),
22B(5), and 42B(10) to alter the amount of a fixed penalty, subject to draft affirmative
procedure. On 21 October 2010 the Committee agreed an amendment inserting new clause 9A
to achieve this objective and subsequently agreed Schedule 1 as drafted on 4 November 2010.

Schedule 2 - repeals
119. At the meeting on 28 September 2010 the Committee agreed Schedule 2 as drafted.
Long Title

120. At the meeting on 28 September 2010 the Committee agreed the Long Title as drafted.

Appendix 1
Minutes of Proceedings

Thursday 15 October 2009
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Deputy Chairperson)
Mr John Dallat

Mr David Ford

Mrs Dolores Kelly (Chairperson)

Mr Danny Kinahan

Mr lan McCrea

Mr Adrian McQuillan

Mr Alastair Ross

Mr Peter Weir

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)

Mr Steven Mealey (Clerical Officer)

Dr Kevin Pelan (Assembly Research)

6. Departmental briefing on the Waste Bill — synopsis of responses



The following members declared an interest:
Dolores Kelly — Member of Craigavon Borough Council
Roy Beggs — Member of Carrickfergus Borough Council and small landowner

Danny Kinahan — Member of Antrim Borough Council, substitute of South Antrim council on
Arc21

Peter Weir — Member of North Down Borough Council, Vice President NILGA, member of Policy
Development Panel A

lan McCrea — Member of Cookstown Borough Council
David Ford — Member of Antrim Borough Council

Mr Adrian McQuillan — Coleraine Borough Council

Mr John Dallat - Member of Coleraine Borough Council

Departmental officials briefed the Committee and answered members on the synopsis of
responses to the Waste Bill consultation.

The main areas of discussion were a single waste disposal authority, appeals, illegal dumping,
the timetable for the Bill and waste contracts.

Dolores Kelly

Chairperson, Committee for the Environment
22 October 2009

[EXTRACT]

Thursday 22 April 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Chairperson)
Mr Alastair Ross

Mr Peter Weir

Mr Jonathan Bell

Mr John Dallat

Mr Daithi McKay

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)

Ms Antoinette Bowen (Clerical Officer)



Apologies: Mr lan McCrea
Mr Danny Kinahan
Mr Brian Wilson

7. Waste and Contaminated Land Bill
Members noted receipt of a copy of the Bill and a copy of the delegated powers of the Bill.

The Chairperson informed members that they have been provided at with a copy of the draft Bill
timeline and with a draft motion to extend Committee stage to 5 November 2010.

Agreed: That the motion to extend is lodged with the Business Office.

The Chairperson informed members that they have been provided at with a draft public notice
calling for submissions to the Bill with a deadline that gives 5 weeks for responses.

Agreed: That the public notice is issued in the 3 main newspapers and the Assembly website.

The Chairperson informed members that they have been provided at with a draft stakeholder
list.

Agreed: That letters are sent to all organisations on the list asking for written submissions on the
Bill.

Cathal Boylan

Chairperson, Committee for the Environment
29 April 2010

[EXTRACT]

Thursday 10 June 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Chairperson)
Mr John Dallat

Mr Danny Kinahan

Mr lan McCrea

Mr Patsy McGlone

Mr Alastair Ross

Mr Peter Weir

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)

Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr Jonathan Bell



10.16 a.m The meeting began in public session.

5. Departmental briefing on the Waste and Contaminated Land Bill
The following members declared an interest:

Mr Beggs — Carrickfergus Borough Council

Mr McCrea - Cookstown District Council

Mr Weir — North Down Borough Council

Mr Wilson — North Down Borough Council

Departmental officials briefed the Committee and answered members’ questions on the Waste
and Contaminated Land Bill.

The main areas of discussion were the functions of each clause of the Bill, fixed penalty notices,
enforcement, waste licenses and the landowner liability.

11.43a.m Mr Wilson left the meeting.

Agreed: That a letter is sent to the Department expressing members’ concerns, in relation to
Clause 8, that the appeals process could be abused by offenders if there is no charge for an
appeal. The letter is to ask for further information on the operation of the appeals process in
other jurisdictions particularly in relation to the timeframes for appeals and also for further
information on the proposed timeframe for appeals in this Bill. The letter is also to state, in

relation to Clause 9 of the Bill, that the Committee requests clarification on the required period of
time for final disposal of controlled waste.

6. arc21 briefing on the Waste and Contaminated Land Bill
The following members declared an interest:

Mr Beggs — Carrickfergus Borough Council

Mr McCrea — Cookstown District Council

Mr Weir — North Down Borough Council

Representatives from arc21 briefed the Committee and answered members’ questions on the
Waste and Contaminated Land Bill.

The main areas of discussion were possible duplication of powers, fixed penalties, flytipping
protocols, the need for guidance and intelligence gathering.

11.59a.m Mr McGlone rejoined the meeting.
12.00a.m Mr Ross left the meeting.

12.04p.m Mr Kinahan left the meeting.



Agreed: That Assembly Research is asked to provide information in relation to the flytipping
protocol used in England and Wales.

Cathal Boylan

Chairperson, Committee for the Environment
17 June 2010

[EXTRACT]

Thursday 24 June 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Chairperson)
Mr John Dallat

Mr lan McCrea

Mr Danny Kinahan

Mr Patsy McGlone

Mr Alastair Ross

Mr Peter Weir

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

4. Briefing by Banbridge District Council and SWaMP 2008 on the
Waste and Contaminated Land Bill

The following members declared an interest:
Mr Beggs — Carrickfergus Borough Council
Mr McCrea — Cookstown District Council

Mr Weir — North Down Borough Council

Mr Wilson — North Down Borough Council

Representatives from Banbridge District Council and SWaMP 2008 briefed the Committee and
answered members’ questions on the Waste and Contaminated Land Bill.

The main areas of discussion were enforcement, fixed penalty notices, prosecution, cost of
cleaning up waste, demarcation of responsibility between the Department and councils and a
flytipping protocol.

Agreed: That Bnabridge Council provides the Committee with wording of a proposed amendment
to Article 4 of the Bill



5. Briefing by NILGA on the Waste and Contaminated Land Bill
The following members declared an interest:

Mr Beggs — Carrickfergus Borough Council

Mr McCrea — Cookstown District Council

Mr Weir — North Down Borough Council, Vice president of NILGA

Mr Wilson — North Down Borough Council

Representatives from NILGA briefed the Committee and answered members’ questions on the
Waste and Contaminated Land Bill.

11.34a.m Mr Ross rejoined the meeting.

The main areas of discussion were waste management, enforcement, roles and responsibilities
and cost.

11.59a.m Mr Wilson left the meeting.

Agreed: That a letter is sent to the NIEA asking what mechanisms are in place for liaison with
local authorities on waste issues, what happens to landfill tax and asking if they started to
develop a flytipping protocol, what stage it is at and when it might be completed.

Cathal Boylan

Chairperson, Committee for the Environment
1 July 2010

[EXTRACT]

Thursday 01 July 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Jonathan Bell

Mr Cathal Boylan (Chairperson)
Mr John Dallat

Mr Danny Kinahan

Mr Patsy McGlone

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)

Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr lan McCrea
Mr Daithi McKay



Mr Alastair Ross
Mr Peter Weir

11. Waste and Contaminated Land Bill

Members noted a copy of the Flytipping Protocol in England and Wales for information.

Members noted a proposed amendment to Article 4 of the Waste and Contaminated Land Order
from Banbridge District Council and agreed to discuss the amendment at a future meeting when

the Waste and Contaminated Land Bill was on the agenda.

Cathal Boylan

Chairperson, Committee for the Environment
2 September 2010

[EXTRACT]

Thursday 09 September 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Jonathan Bell

Mr Cathal Boylan (Chairperson)
Mr John Dallat

Mr Danny Kinahan

Mr lan McCrea

Mr Patsy McGlone

Mr Alastair Ross

Mr Peter Weir

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

8. Waste and Contaminated Land Bill

Members noted a Departmental reply to Committee queries on the Bill.

The Chairperson informed members that NIEA will brief the Committee on the Waste and

Contaminated Land Bill at the meeting on 16 September.

Members noted a Departmental reply to Committee queries on illegal dumping.

The Chairperson informed members that both replies will be added to the Waste Bill master file.

Members noted an Assembly Research paper identifying possible locations for a Committee visit

in respect of the Waste Bill.



Cathal Boylan

Chairperson, Committee for the Environment
23 September 2010

[EXTRACT]

Thursday 16 September 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Chairperson)
Mr Thomas Buchanan

Mr Trevor Clarke

Mr Willie Clarke

Mr Danny Kinahan

Mr Patsy McGlone

Mr Alastair Ross

Mr Peter Weir

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)

Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr John Dallat

6. Departmental briefing on Waste Recyclates
Mr Beggs declared an interest as his father owns land on which waste practices are carried out.

Departmental officials briefed the Committee and answered members’ questions on Waste
Recyclates.

The main areas of discussion were waste segregation, the quality of waste recyclates, co-
mingling, recycling rates, legislation and EU waste targets.

Agreed: That a letter is sent to the Department asking for figures in relation to the average
rejection rates of recyclates and proposals from councils for the Rethink Waste initiative, the cost
of recycling in each council area and figures on glass recycling.

Agreed: That a letter is sent to the Department, along with a copy of a paper from Bryson
Recycling, asking for the Department’s response to issues highlighted in the papers, particularly
the information from Huhtamaki who state they have seen a dramatic deterioration in the quality
of the co-mingled waste paper sourced in the North West Group.

Agreed: That the Committee explores the possibility of introducing an enabling power on waste
recyclates to the Bill.

7. NIEA briefing on Waste and Contaminated Land Bill



Mr Beggs declared an interest as his father owns land on which waste practices are carried out
and as a member of Carrickfergus Borough Council

Mr Trevor Clarke declared an interest as a member of Antrim Borough Council.
Mr Wilson declared an interest as a member of North Down Borough Council.
Mr Weir declared an interest as a member of North Down Borough Council.

Mr Willie Clarke declared an interest as a member of Down District Council.

Representatives from NIEA briefed the Committee and answered members’ questions on the
Waste and Contaminated Land Bill.

The main areas of discussion were illegal waste and fly tipping, the development of a fly tipping
protocol, the relationship between NIEA and local councils, enforcement and tyre disposal.

Cathal Boylan
Chairperson, Committee for the Environment
23 September 2010

[EXTRACT]

Thursday 23 September 2010,
Room 144, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Chairperson)
Mr Thomas Buchanan

Mr Trevor Clarke

Mr Willie Clarke

Mr John Dallat

Mr Danny Kinahan

Mr Patsy McGlone

Mr Peter Weir

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)

Mr Nathan McVeigh (Clerical Supervisor)

Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr Alastair Ross
10.10 a.m The meeting began in public session.
7. Departmental briefing on Waste and Contaminated Land Bill

The following members declared an interest:



Mr Beggs declared an interest as his father owns land on which waste practices are carried out
and as a member of Carrickfergus Borough Council

Mr Trevor Clarke declared an interest as a member of Antrim Borough Council.
Mr Weir declared an interest as a member of North Down Borough Council.
12.15p.m Mr Wilson rejoined the meeting.

Departmental officials briefed the Committee and answered members’ questions on the Waste
and Contaminated Land Bill.

12.31p.m Mr Wilson left the meeting.

The Departmental officials gave their response to issues raised to date on each clause.
12.30p.m Mr McGlone left the meeting.

12.34p.m Mr Trevor Clarke left the meeting.

Agreed: That Departmental officials provide the Committee with details on the amount of Landfill
Tax generated in Northern Ireland.

8. Waste and Contaminated Land Bill - informal Clause by Clause
scrutiny

Due to time constraints the Committee was unable to discuss this item at this meeting.

Cathal Boylan

Chairperson, Committee for the Environment
30 September 2010

[Extract]

Tuesday 28 September 2010,
Room 29, Parliament Buildings

Present: Mr Roy Beggs

Mr Cathal Boylan (Chairperson)
Mr Thomas Buchanan

Mr Willie Clarke

Mr John Dallat

Mr Patsy McGlone

Mr Alastair Ross

Mr Peter Weir

Mr Brian Wilson

In Attendance: Dr Alex McGarel (Assembly Clerk)
Mr Sean McCann (Assistant Clerk)



Mr Nathan McVeigh (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr Danny Kinahan

2. Waste and Contaminated Land Bill

Mr Beggs declared an interest as a landowner and his father owns land on which waste practices
are carried out.

The Chairperson informed members that they had been provided with an Assembly Research
paper on the burden of proof and with a copy of comments on the Bill form the Ulster Farmers’
Union (UFU).

Agreed: That the Assembly Research paper and UFU comments are incorporated into the
Committee’s report on the Bill.

12.53p.m Mr Weir joined the meeting.
12.53p.m Mr Dallat joined the meeting.
12.55p.m Mr Ross joined the meeting.

The Chairperson informed members that they now needed to formally consider each clause of
the BiIll.

Agreed: That any clauses formally agreed today ‘as drafted’ are agreed subject to any
consequential amendments arising from the substantive issues raised with the Department on
other deferred clauses.

Clause 1 — fixed penalty notices for offences under Article 4

1.00p.m Mr Beggs left the meeting.

Agreed: That the Committee will defer a decision on the Clause until it has sight of the
Departmental amendment to Clause 1 (9)(b) to increase the upper fine limit.

Clause 2 — detention of seized property

Agreed: That the Committee is content with the Clause as drafted.
Clause 3 — offence of failing to pay charge for subsistence of licence
Agreed: That the Committee is content with the Clause as drafted.
Clause 4 — powers to require removal of waste unlawfully deposited
Agreed: That the Committee is content with the Clause as drafted.

Clause 5 — Councils to enforce Articles 4 and 5 of 1997 Order



Agreed: That the Committee will defer a decision on the Clause until it has sight of the
Departmental amendment to Article 5(7).

1.06p.m Mr Willie Clarke joined the meeting.

Clause 6 — Right of entry with heavy equipment or to domestic premises
Agreed: That the Committee is content with the Clause as drafted.

Clause 7 — Contaminated Land: pollution of waterways and underground strata
Agreed: That the Committee is content with the Clause as drafted.

Clause 8 — Appeals against remediation notices

Agreed: That the Committee will defer a decision on the Clause until it has sight of the
Departmental amendment to introduce an enabling power for the introduction of a fee for an
appeal.

Clause 9 - Interaction with other provisions

Agreed: That the Committee is content with the Clause as drafted.

Clause 10 — Producer responsibility obligation regulations

Agreed: That the Committee is content with the Clause as drafted.

Clause 11 — minor and consequential amendments and repeals

Agreed: That the Committee is content with the Clause as drafted.

Clause 12 — Commencement

1.22p.m Mr Dallat left the meeting.

Agreed: That the Committee is content with the Clause subject to a Committee recommendation
that the specific clauses which relate to councils’ enhanced waste management powers will not
be enacted until an agreed protocol defining the respective responsibilities of local authorities
and the NIEA in relation to addressing illegally deposited waste is in place.

Clause 13 — Interpretation

Agreed: That the Committee is content with the Clause as drafted.

Clause 14 — Short title

Agreed: That the Committee is content with the Clause as drafted.

1.25p.m Mr Weir left the meeting.

Schedule 1 - amendments



Agreed: That the Committee is content with Schedule 1 subject to a Committee amendment to
make the new power, 4A(10), and the existing powers, 5A(10), 22B(5), and 42B(10) to alter the
amount of a fixed penalty, subject to draft affirmative procedure.

Schedule 2 - repeals

Agreed: That the Committee is content with Schedule 2 as drafted.
Long Title

Agreed: That the Committee is content with the Long Title as drafted.

The Chairperson reminded members that, at the meeting on 16 September, members agreed
that an amendment should be made to the Bill to provide enabling powers for the Department to
put in place targets for the quality of recycled material to be produced by councils.

Agreed: That a Committee amendment is prepared for agreement at a future Committee
meeting.

Cathal Boylan

Chairperson, Committee for the Environment
30 September 2010
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The Chairperson informed members they had been provided with a Ministerial letter on recycling,
a Departmental reply to Committee queries on recycling, a letter from RecyCo on recyclate
guality, a letter from Glassdon recycling, draft Departmental amendments, draft Committee
amendments and the draft Committee report.

Agreed: That the correspondence is included in the Committee’s final report on the Bill.
11.59a.m Mr McGlone rejoined the meeting.

The Chairperson informed members they had been provided with the Departmental amendment
to Clause 1 which will raise the upper limit of the range of fines for fixed penalties.

Mr Beggs declared an interest as a landowner and his father owns land on which waste practices
are carried out.

Agreed: That the Committee is content to agree Clause 1 subject to the Departmental
amendment.

The Chairperson informed members they had been provided with the Departmental amendment
to Clause 5 to extend enforcement powers to local authorities.

Mr Beggs declared an interest as a member of Carrickfergus Borough Council.

Agreed: That the Committee is content to agree Clause 5 subject to the Departmental
amendment.

The Chairperson informed members they had been provided with the Departmental amendment
to Clause 8 which will provide for Planning Appeals Commission to charge a fee to hear an
appeal.

Agreed: That the Committee is content to agree Clause 8 subject to this Departmental
amendment.

The Chairperson informed members that they had also been provided with 2 Committee
amendments.

The Chairperson informed members that the second Committee amendment would give the
highest level of Assembly scrutiny to secondary legislation altering fixed penalty fines listed on
the face of the Bill and existing Order.

Agreed: That the Committee is content to agree new Clause 9A to make Regulations altering
fixed penalty fines under Articles 4A(10), 5A(10), 2B(5) and 42B(10) subject to draft affirmative
procedure.

Members also agreed the following actions:

Agreed: That a letter is sent to the Department asking for a timeframe for all primary legislation
being implemented or brought forward by the Department which should include anticipated
dates of the commencement of subordinate legislation.

Agreed: That a letter is sent to the Department stating that the Committee would like the
Minister to give a commitment in relation to commencement of the legislation at Consideration
Stage of the Bill.



Agreed: That the Department officials forward a copy of the consultation document on the
flytipping protocol to the Committee.

12.20p.m Mr McGlone left the meeting.

The Chairperson informed members that they had requested a Committee amendment to
provide the Department with powers to introduce standards for the quality of recycled material
collected by councils should it prove necessary in future.

12.27p.m Mr McGlone rejoined the meeting.

Mr Ross proposed a motion to withdraw this Committee amendment.

The Committee divided:

AYES

Mr Boylan

Mr Trevor Clarke
Mr Willie Clarke
Mr Alastair Ross

NOES

Mr Beggs
Mr Kinahan

Mr McGlone abstained.
The motion was therefore carried.
Members noted a copy of the draft Committee report on the Bill.

Cathal Boylan
Chairperson, Committee for the Environment
04 November 2010
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8. Waste and Contaminated Land Bill — draft Committee report

The Chairperson informed members that they had been provided with a Departmental reply to
Committee queries on commencement of the Bill.

Agreed: That the reply is included in the Committee report on the Bill.

The Chairperson informed members that, at the meeting on 21 October 2010, members agreed
the Committee amendment making the four powers to alter fixed penalty fines subject to draft
affirmative procedure by inserting a new Clause — clause 9A.

Agreed: That members are content to agreed Schedule 1 as drafted.

The Chairperson informed members that they had been provided with a copy of the draft
Committee report on the Bill

Agreed: That members are content for the report to contain the relevant extracts from the
minutes from today’s meeting.

Agreed: That members are content with the report as drafted and ordered it to be printed.
The Chairperson informed members that they had been provided with a draft press release
highlighting the key aspects of the Committee’s position on the Waste and Contaminated Land

Bill.

Agreed: That the press release is issued week commencing 15 November, when printed versions
of the report will be available.

Cathal Boylan
Chairperson, Committee for the Environment
11 November 2010
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1. The Chairperson (Mrs D Kelly): We move to the Department’s briefing on the proposed waste
Bill. Members will note that a synopsis of the responses received is included in the Committee
papers. At its meeting on 26 March 2009, the Committee agreed that it was content for the
Department to initiate policy consultation proposals for inclusion in a new waste Bill, and asked
to receive a synopsis of the responses received during the consultation process. The Bill is
currently scheduled for introduction to the Assembly in February 2010.

2. | invite the departmental officials to come forward. With us are Donald Starritt, from the
environmental policy division; Denis McMahon, from the environmental policy division; Karl
Beattie, a deputy principal in the environmental policy division; and Jennifer McCay, a deputy
principal in the environmental policy division. You are all very welcome. If you could brief the
Committee within five to 10 minutes, we would be most obliged, and then we can move to
guestions.

3. Mr Donald Starritt (Department of the Environment): Thank you for the opportunity to speak
to the Committee. | do not need to do the introductions again, so | will start by briefly
summarising the purpose of the consultation. 1 will then talk a wee bit about the outcome of the
consultation process, summarising the responses that we have received. Finally, | will say
something about the way forward.

4. The consultation process started on 6 April, and closed on 3 July. The proposals fell into three
main areas. First, there were a number of changes to existing primary legislation on waste
management and contaminated land, as provided for under the Waste and Contaminated Land
(Northern Ireland) Order 1997. It is that 12-year-old legislation that we are bringing up to date.
Secondly, there were a range of proposed provisions that would clarify local government powers
to enter into waste management contracts. Finally, enabling legislation was proposed for a single
waste authority.

5. Members have been given a fairly detailed synopsis of the responses that we received. |
apologise if it is too detailed — 42 questions were asked, and we organised the summary around
the responses. At this stage, | do not intend to go through the responses in detail, but I am
happy to take questions on them.

6. There are three issues that I will highlight. First, is a proposal that the Minister has decided
not to take forward, which is included at question 14 of the table for members’ reference. The



proposal was to change the legal definition of a waste offence. Very briefly, the background is
that, in current legislation, to secure a conviction, it needs to be proven beyond reasonable
doubt that the accused was aware of the illegal deposit. The change that was proposed in the
consultation would have removed the requirement to prove knowledge, and shifted the burden
of proof to the accused. Some responses were in favour of that proposal, but a significant
number expressed concern around the possible impact on innocent landowners. Having looked
at that, the Minister has decided not to include that provision in the Bill. That proposal is now
withdrawn.

7. The Chairperson: We welcome that.

8. Mr Starritt: Secondly, | want to mention the waste management contract provisions. In the
consultation, 13 questions were asked about that; questions 24 to 38 in the document. Those
proposals were specific to waste management, and were to clarify local government powers to
enter into waste management contracts. The idea behind that was to build on the more
generalised contract provisions that are included in the Local Government (Miscellaneous
Provisions) Bill. The responses were almost unanimously supportive of the proposals. However,
the main element coming out of the consultation was a request that those powers be transferred
to the Local Government (Miscellaneous Provisions) Bill, so that all contract provisions are
contained together. The Department was content with that, and that has been taken forward
and considered by the Committee. Therefore, I do not propose to dwell on that.

9. The Chairperson: That is OK.

10. Mr Starritt: On the outcome of the consultation process, | want to mention the single waste
disposal authority. The consultation sought views on the concept of establishing such an
authority, and the timing of that. It is fair to say that we received mixed views, which we have
tried to summarise in the synopsis at question 39.

11. The Minister is committed to bringing forward enabling legislation. However, final decisions
on the policy direction have not been taken just yet. One reason for that is because the
consultants who are working on local government reform have been looking at the possibility of
shared service delivery across councils. Waste has been part of that analysis. Therefore, the
Minister has decided to wait and consider that report in detail before taking a final decision.

12. As for the planned way forward, the Minister intends to write to the Executive to outline his
proposals for legislation and to seek approval to introduce the Bill. Obviously, as part of that
process, we will build in the Committee’s comments. The hope is that a Bill could be introduced
to the Assembly in January or February 2010.

13. The Chairperson: A number of respondents called for a technically competent, fully trained
and properly resourced appeals body. The Council for Nature Conservation and the Countryside
called for a specialist environmental court. What consideration have you given to those
responses?

14. Mr Starritt: 1 am not aware of that.

15. The Chairperson: It is listed in the document. The synopsis states that:

“Several respondents made reference to the need for a technically competent, fully trained and
properly resourced appeals body."



16. Mr Karl Beattie (Department of the Environment): | apologise. That has been suggested. The
main problem with setting up a specialist body, as opposed to using an existing body, such as
the Planning Appeals Commission, is one of resources. Although issues have certainly been
raised with regard to technical expertise, setting up an entirely new body has resource
implications. We have not ruled that out in the future. However, at present, we are not actively
considering it.

17. The Chairperson: Are you, therefore, saying that the Planning Appeals Commission will be
the appeals body?

18. Mr Beattie: Yes. It will be for the part 3 regime.

19. Mr Ford: The first point that you highlighted is the, in effect, backtracking on the issue of
whether an offence is carried out knowingly. Buried in the report is reference to the Water
(Northern Ireland) Order 1999 under which the same provisions that were originally proposed
apply. If that is removed, will that not weaken the legislation greatly? In effect, an offence will
become vastly more difficult to prove. That runs the risk of further illegal dumping of a variety of
materials without any suitable redress.

20. Mr Starritt: That was certainly part of the consideration to put in a proposal in the first place.
Having considered the comments, the Minister believed that the other provisions that are in
place to deal with illegal waste are sufficient and has decided not to introduce it at this stage.
The Minister took that decision after consideration of all of the outcomes of the process.

21. Mr Ford: Presumably, the fact that that was originally proposed suggests that the people
who made the proposal believed that it was compliant with human rights obligations. Therefore,
it is a political decision on whether it was appropriate, rather than on whether it satisfies human-
rights obligations, which is the issue that is mentioned.

22. Mr Starritt: The Minister took that political decision not to introduce it.

23. The Chairperson: Surely, it was not a farming decision. I am sure that many farmers will be
pleased. Are there any other questions or comments? The issue will come before the Committee
for consideration; today’s session is really just to brief members on responses to the
consultation.

24. Mr Beggs: On the point that Mr Ford raised, does the Department have a record of how the
water legislation has played out? Has that been a particular problem, or has it assisted in
protecting the environment?

25. Mr Starritt: 1 know that changes were made to the water legislation; we did a little bit of
research on that, and it was initially a very short provision. We understand from speaking to our
colleagues that it is not causing particular problems for water management. That provision is not
really used to a great extent.

26. Mr Beggs: Have there been complaints about provision?

27. Mr Starritt: Not that we are aware of.

28. Mr Beggs: If there are no complaints in that regard, why are you not following the same
format?



29. Mr Starritt: It was because of the responses that we received, probably mainly in relation to
farmers. | do not have the specific comments to hand. Farmers in Northern Ireland often own
land that is widely dispersed, and the feeling was that it is quite possible that illegal activity
could be taking place without the farmer’s knowledge. On balance, and having considered those
comments, the Minister decided not to proceed.

30. The Chairperson: There are concerns in local government in relation to the Review of Public
Administration. In particular, in some people’s view, the single waste disposal authority flies in
the face of decentralisation and giving power to local authorities. There were a number of views
stating a preference for permissive powers and a preference for more than one authority. Can
you say anything in relation to that?

31. Mr Denis McMahon (Department of the Environment): At the moment, there are a number of
issues that need to be finally resolved. As Donald said, there is some ongoing work to consider
the models. It is fair to say that two different views were expressed. One view was that the
waste infrastructure had to be put in place to avoid the risk of major infraction, and that,
therefore, there was a need for permissive powers and a fairly centralised organisation, which
would be accountable to local government. The other view was that there are three waste
management groups that work very well already, and which take into account local needs and
concerns, so we should be careful before disrupting those to create a more centralised structure.

32. The key point is that, in moving forward, the proposals that are fleshed out will have to
ensure that we have an accountable organisation. If it is a single waste authority, it will be a
mandatory joint committee of the councils, and would be accountable to the councils. That is the
sort of model that we envisage at the moment.

33. Mr Weir: In relation to the single waste authority, | appreciate that one of the arguments
concerned the idea of decentralisation; however, | think it is debatable whether that holds
weight. It would be a better argument if waste was presently dealt with on the basis of each of
the individual 26 councils doing their own thing, but the argument is about whether there are
three regional bodies or just one.

34. There are a lot of concerns in relation to the single waste authority — which | do not
necessarily share, but | understand where they are coming from — and there may be some
degree of smokescreen in that there are differing attitudes to the types of waste disposal. |
know that you spoke about providing a degree of assurance and accountability in relation to
models. Has any consideration been given to one potential solution, which is a single waste
authority, thus ensuring the synergy of having all the administration in one block, while allowing
some degree of autonomy at local level to take account of the differing attitudes towards the
different types of waste disposal?

35. | suspect that the issue whom those involved are most concerned about is the attitude, in

certain areas, towards incineration. |1 doubt that there is the same ideological opposition to the
administration being carried out by one body. Is consideration being given to a halfway-house
style of single body, in which a degree of autonomy is retained around the methodology?

36. Mr McMahon: The simple answer is yes. There is an understanding that a single body cannot
and will not be a mechanism for forcing through a particular technology in a particular area.
Simply, it will not work if it does not have that level of local accountability built into it.

37. Mr Beggs: Discussions are occurring in local authorities around waste, and | wish to declare
an interest as a member of Carrickfergus Borough Council and as a small landowner.



38. You said that the waste legislation will be brought forward in January or February 2010. |
thought that that was originally going to happen in January. As | understand it, we are on a very
tight schedule, and the draft legislation has to be in place for the bidding process that waste
management groups have to move on to meet European directives. You seem to be very
flexible. Are you not on a tight schedule? It is important that there is plenty of time to deal with
the legislation. We do not want to have to rush it through; we want to have the appropriate
consultations when the precise wording has been developed. However, you appeared to indicate
that you are on a flexible timetable. Can you tell me why you are now talking about introducing
the draft legislation in February?

39. Mr Starritt: We are still hopeful of introducing the Bill in January. | mentioned February
because we cannot entirely predict the difficulties that may come up in the drafting of the
legislation. That is why | said “January or February"”. At the moment, | am still very hopeful that
it will be ready for January.

40. Mr Beggs: Mention was made of a possible single authority with subdivided waste
management plans that take into account certain sensitivities. If such a plan is developed, will
you ensure that the local ratepayers in an area pay for what their public representatives wish
for? As | understand it, there could be huge implications when it comes to processing waste.
People have to be aware of the cost implications of decisions that they make, and that that cost
it is not simply shared among everyone. There must be accountability and responsibility for
decisions.

41. Mr McMahon: Building on the earlier questions, that is absolutely right. That needs to be
included. There must be transparency because, as you say, there are massive cost implications
around building the infrastructure, and, in the event of delays, around the impact that not
building the infrastructure could have.

42. Mr Ford: You referred to the possible inclusion of waste management issues within the Local
Government (Miscellaneous Provisions) Bill. As you are aware, we have just completed our
clause-by-clause scrutiny of that Bill. Therefore, given the urgency that has been expressed
about that Bill, we expect it to come to the House for its Consideration Stage in the relatively
near future. Is it still a possibility that waste management issues could be included in the Local
Government (Miscellaneous Provisions) Bill?

43. Mr McMahon: My understanding is that that is a possibility. The intention is to have the
legislative stages of the Local Government (Miscellaneous Provisions) Bill completed before
Christmas, if possible. However, as with the waste Bill, that depends on specific drafting issues.
If we can include those additional clauses in the Local Government (Miscellaneous Provisions)
Bill, that will assist the procurement process, because we will be getting those provisions in
much earlier.

44. Mr Ford: | can appreciate the logic of that. However, does that mean that the Department
will be coming back to the Committee with, if nothing else, an informal indication of the clauses
that it intends to produce if it is going to seek to amend the Local Government (Miscellaneous
Provisions) Bill? Will the clauses simply appear on the Floor of the Assembly?

45. Mr McMahon: | would need to come back to you on that.

46. The Chairperson: We would appreciate it if you could come back to us on that. As there are
no further questions or comments, | thank you for your presentation.

47. You said at the outset that the Department will be seeking the Committee’s views on the
waste Bill. Will that be before or after the Bill goes to the Executive?



48. Mr Starritt: 1 meant today, as part of the process. Any views expressed by the Committee
will be reflected in our paper to the Executive, and we are hoping to complete that paper fairly
soon.

49. The Chairperson: Thank you very much. The Committee Clerk has noted the Committee
members who are also members of local authorities.
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50. The Chairperson (Mr Boylan): | refer members to the departmental briefing on the Waste
and Contaminated Land (Amendment) Bill. I remind members that they asked the Examiner of
Statutory Rules to comment on the delegated powers in the Bill. His response has been tabled
for members’ information. In it, he indicated that the level of Assembly scrutiny assigned to the
regulation-making powers in the Bill seems to be appropriate. However, he feels that the order-
making powers in schedule 1 should be subject to draft affirmative procedure. That information
will be added to the Bill master file, and a summary will be incorporated into the clause-by-
clause analysis table.

51. Departmental officials will now brief the Committee on the Waste and Contaminated Land
(Amendment) Bill. I welcome Mr Denis McMahon, the director of the climate and waste division,
and Mr Donald Starritt, Mr Karl Beatttie and Ms Jennifer McCay from the environmental policy
division.

52. Mr Denis McMahon (Department of the Environment): Thank you for affording us the
opportunity to speak about the proposed Bill. You mentioned the overview, the importance of
which is worth mentioning. We are making efforts to move waste management up the waste
hierarchy, moving away from landfill towards recycling and preventing waste in the first place. In
doing so, there is a danger that more and more waste is managed in ways that may be illegal
and are not compatible with good environmental practice. Addressing those concerns is a key
part of the programme that we are trying to put in place.



53. 1 will not talk in detail about clauses. Suffice to say that some of them speak for themselves
on subjects such as fixed penalties and the retention of seized properties. If you wish,
Chairperson, we are happy to talk through each clause. Would you like my colleagues to say a
few words about each one in turn, after which you may ask questions?

54. The Chairperson: Please go through the clauses, after which | will open the floor to members
for questions.

55. Ms Jennifer McCay (Department of the Environment): | shall address clauses 1 to 4. The
main reason for including clause 1, “Fixed penalty notices for offences under Article 4", is to
allow for the more proportionate and cost-effective enforcement of illegal waste offences. The
Waste and Contaminated Land (Northern Ireland) Order 1997 already allows fixed penalties to
be issued for various offences. Clause 1 merely extends their use to offences under article 4,
which covers the:

“unauthorised or harmful deposit, treatment or disposal, etc., of waste"

56. At present, however, under article 4 of the 1997 Order, there is no alternative to prosecution
through the courts for any of those offences. Prosecutions can be time consuming and costly,
and could be considered disproportionate for the smaller scale offences. We believe that the use
of fixed penalties is more appropriate and cost effective.

57. There are a few main points to note about the details of clause 1. The Department and
councils can issue fixed penalties under this legislation. That is in the interest of harmonising the
powers of those bodies, which we will deal with throughout the Bill. Given that clause 1 is
intended to tackle less serious waste offences, we anticipate that councils will make most use of
the powers in the Bill. Individual councils will have complete discretion in the use of the powers;
they will always have the option of prosecuting any particular offence through the courts, as well
as the option not to use fixed penalties at all if they do not think that they are appropriate.

58. The Bill sets the amount of a fixed penalty at between £100 and £200. Councils can offer a
discount to encourage early payment, which will allow for discretion over the amount of the fine.
Councils can retain the receipts from any fixed-penalty notices.

59. Mr Beggs: | declare an interest as a Carrickfergus councillor.
60. Mr Weir: | declare an interest as a North Down councillor.
61. Mr | McCrea: | declare an interest as a Cookstown councillor.

62. Mr Dallat: Is it appropriate to reward people who have been disposing of waste illegally by
giving them discounts? Given the past history of councils and the huge variation in how they
conduct themselves in relation to the law at present, is there not a danger that that will be
replicated, in that some will do it and others will not? How do you define a less serious instance
of illegal dumping?

63. Mr Donald Starritt (Department of the Environment): Although clause 1 introduces the option
of a fixed penalty, it is entirely up to councils whether they choose to go down that route or opt
for prosecution. That decision will hinge on whether the offence is viewed as a serious one or a
repeat offence. It is entirely up to councils whether to offer a discount on the fixed penalty. In
the past, generally, some councils felt that offering a discount made it easier to bring in the
money in the first place. The decision to levy the whole amount, or, indeed, not to levy a fixed



penalty at all and go for a more serious prosecution, is for councils to make. That will vary from
council to council.

64. Mr Dallat: Even in this economic depression, £100 is not a lot of money. Surely there is an
incentive for people to do whatever they like, because being caught a few times will be a lot less
costly than going through the proper channels to dispose of waste in the proper way?

65. Mr Starritt: The feeling was that prosecutions were not being brought because offences were
deemed too minor. It is also possible that the Department did not have the resources to bring
prosecutions in every instance. We believe that it will be the same for councils; it will be a
resource issue. We are giving them an extra tool or an extra option.

66. Mr McMahon: You have made a key point. The wording in the Bill means that councils will be
relied upon to take those decisions. That, to some extent, runs through the Bill. It is reasonable
to ask how well the powers in the Bill will work. That depends on the ability and willingness of
councils to operate it. That is a very valid question. As it is worded, however, it very much relies
on the ability of the councils to use it effectively as another tool in their armoury over and above
those that they have already.

67. Ms J McCay: You mentioned inconsistency of approach. Given that the powers are
discretionary, which we think is appropriate, we are reluctant to impose a uniform framework.
We have imposed upper and lower limits to try to ensure that inconsistency does not occur too
much. If councils feel that that is becoming a problem, they could decide to work together,
perhaps through the Northern Ireland Local Government Association (NILGA), to ensure that
that does not happen. Some councils could decide to not issue fixed penalties at all because they
feel that it is inappropriate to be too prescriptive.

68. The Chairperson: For clarification, the powers are discretionary, so it us up to councils to —
69. Ms J McCay: Within the limits.

70. The Chairperson: Obviously, there are set limits and guidelines because we do not want a
situation in which one council area charges a certain amount and others not charging for the
same act.

71. Mr Beggs: | concur with the view that this is enabling legislation. Councils can take the
decision of whether to give a discount. Certainly, | am aware that a number of other fixed
penalty notices encourage early settlements. | am open to that as a useful mechanism.

72. The upper limit is set at a maximum of £200. How did you come to that figure, particularly if
councils wanted to offer some sort of discount? The legislation my need to state that there is a
maximum fine of £100, or else the full court system will be brought to bear. How did you pick
that as a maximum figure and how easy would it be to change that in the future if, for instance,
there was a period of inflation and that became not as significant a sum? What is the process for
changing, and do we need a built-in process to enable agreed change?

73. Mr Starritt: In respect of how we arrived at the amount, we were looking at a step up from a
litter offence. The fixed penalty for litter is £50. We felt that we needed to step it up a bit from
that. However, given that it is a fixed penalty, we felt that the amount should not be too high.
Obviously, we are happy to look at any other proposals for the range. The reason for setting the
range from £100 to £200 was, to pick up on the point that the Chairperson made, to ensure that
there was not too much inconsistency across local government.



74. As regards the future changing of the amounts, the Order provides for it to be done by
subordinate legislation. Changes could be made to deal with inflationary changes in the future.

75. Mr Beggs: That is fine.

76. Mr Weir: The cap of £200 is a little bit low. We need to increase that a little bit to £300 or
£400. Obviously, there is discretion as to whether councils use the power. | presume that there
is also discretion, therefore, in individual cases, so that if they are regarded as being not
particularly serious in relation to a fixed penalty but are regarded as being above the threshold,
there can be a prosecution. The big problem with any deterrent is the extent to which it is
ultimately enforced because anybody who looks to dump will make a decision about whether
they are likely to get caught. It is not a question of somebody dumping and taking a £100 fine;
they could do it not in the knowledge of getting a particular fine, but in the knowledge of getting
a fixed penalty or being taken to court, so there is a degree of deterrent.

77. In respect of the language that we use, perhaps it is about looking at the issue differently.
Instead of talking about a penalty and a discount, we could talk about a penalty if the person
pays it within a certain time and an enhanced penalty if they fail to pay. That is the way in which
a fixed penalty works. Any of us who have been given a parking ticket will know that if it is paid
within a certain period of time, it is a certain rate, and, if that is not paid, the rate goes up. That
is the nature of fixed penalties. It may just be that the word “discount” is the wrong word to
use.

78. Mr Beggs: My understanding is that fixed penalties are £60, but, if people pay them early,
they have to pay only £30. It is not an enhanced payment. People are hit with a big payment,
and if they pay —

79. Mr Weir: The point that I am making, Roy, is that, presumably, we can use whatever
language we want. It is a question of inverting the mind and looking at the matter in a different
way. The norm is that the penalty increases if it is not paid within a certain period. Therefore, it
is a question of the language that we want to use. | understand people’s feeling resentment if
they see the word “discount”. However, it is not a discount; it is less of a penalty. It is not the
same as people looking for a bargain in the January sales.

80. Ms J McCay: It is important to make the point that we recommend that councils do not issue
fixed penalties unless they are prepared to take the person to court and they have the evidence
to do so. Otherwise, the whole system will be undermined.

81. The Chairperson: It is important to get matters right with enforcement.

82. Mr Dallat: I am not sure whether the Department has asked councils how many millions of
pounds they spend every year on recovering waste. | suspect that the area that | live in is no
different to other places, in that parts of the rural environment have been absolutely destroyed.
The farmers have shown most energy by picking up bottles and so on from their fields. Many
roads that are used by those who launder diesel and so forth have a lot of litter.

83. We could, for example, consider a fine of £100 or £200 with a discount and relate that to the
problem, or we could even take a wee trip over on the ferry, drive down through Scotland and
contrast how the environment is treated there with how it is treated here. I do not want to
deride the legislation in any way or the work that has been put into it — | have no problem with
that. However, those fines are like the opposite of using a sledgehammer to crack a nut,
because they are not even beginning to tackle the problem.



84. Mr Starritt: We are happy to look at any increase in the fixed penalty amount. However, we
do not see clause 1 as being relevant to the more serious offences, because those should go to
court.

85. The Chairperson: The fine should fit the crime.

86. Mr Dallat: Leaving it to the discretion of the councils and not monitoring what they do or not
asking them to provide statistics on how many fixed penalties they issue makes the whole
matter not relevant. Everyone knows in their heart of hearts that if Joe Bloggs who lives down
the road is caught, he will go to his local council, have a yarn with the people there and be given
the easiest option. That is what has happened in the past.

87. The Chairperson: That shows the need for the legislation, Mr Dallat. The scale in ordinary
littering and serious offences is quite broad, and we definitely need to look at that.

88. I do not think that there are any other points to discuss before we move on to discuss
clauses 2, 3 and 4.

89. Ms J McCay: Clause 2 concerns detention of seized property, and that refers mostly to seized
vehicles. It builds on the existing powers that are available to departmental enforcement officers.
At the moment, they have powers to seize vehicles, without any warning or a warrant in certain
circumstances, that are suspected of being involved in illegal waste activity. We sought legal
advice on the extent of those powers in existing primary legislation. We were advised that the
existing legislation would not permit what I will term extended retention. That means that a
vehicle can be seized but has to be returned to its owner quite quickly once the necessary
forensic and other investigations have been carried out. The Environment Agency’s enforcement
officers made representation for stronger powers to allow them to detain vehicles in some cases.
I will outline the situations in which we perceive those powers being most useful.

90. In some cases, the Environment Agency’s officers would like to retain the vehicles until the
date of the relevant court case. The reason is to allow them to continue to gather evidence and
stop those returned vehicles being used in waste crimes in other places. Therefore, a deterrent
factor would probably be likely to be created. The Department's powers under the Bill are not
unlimited. Clause 2 empowers its enforcement officers to retain a vehicle and seize property for
a limited period. Once that time is up, the Department would have to apply to a magistrate for
permission to retain the property in question for a further period, and a case for doing so would
have to be made. In that case, the vehicle’s owner would have to be given the chance to make a
case to have their vehicle returned.

91. From a human rights perspective, we recognise that those powers are quite significant,
which is why we introduced the magisterial independence element to the decision-making
process. It is also important to note that the powers are not intended to tackle small
misdemeanours. Vehicles would be retained only in suspected serious waste crime cases, and
guidance to that effect would be produced for enforcement officers conducting such operations.

92. The Chairperson: Councils currently put an order on cars that have been abandoned on
housing estates instructing the owner to have it removed, either by themselves or by someone
else. Does that cut across clause 2, which applies only to waste offences? Abandoned cars are
also a problem, but councils currently have powers to deal with them.

93. Mr Starritt: The Pollution Control and Local Government (Northern Ireland) Order 1978
provides powers to deal with abandoned vehicles.

94. Mr Kinahan: That is also addressed in the draft Clean Neighbourhoods and Environment Bill.



95. The Chairperson: Yes.

96. Mr B Wilson: | strongly support clause 2, because we need a suitable deterrent. | am
concerned about what happens if the Department applies to retain a vehicle beyond a prescribed
period. What is meant by a prescribed period?

97. Ms J McCay: That will not be in this legislation. We will have to introduce subordinate
legislation that will include regulations governing how we deal with seized property. The
Department would not be allowed to wait months before going before a magistrate. At present,
we are thinking about a period of a possible 14 days, but we have not fully decided. Those
regulations will be subject to a full public consultation and a human rights assessment, which the
Committee would be involved in. Therefore, the prescribed period will not be in the powers in
this Bill, which will introduce primary powers.

98. Mr B Wilson: Is 14 days a suitable deterrent? Are you saying that, unless the Department
makes a strong case, the vehicle will be returned after 14 days?

99. Ms J McCay: The Department would have to present its case to a magistrate, and the vehicle
owner would have the right to go before the magistrate. Ultimately, it would be for the
Department to make the strongest case that it can, and it would be for the magistrate to decide
in any given set of circumstances.

100. The Chairperson: If there are no further comments on that clause, we will move to clause
3.

101. Ms J McCay: Clause 3 deals with the offence of failing to pay charges for the subsistence of
a licence, and it relates to the licensing of waste management facilities. As you know, the
Department’s system requires waste management facility operators to be licensed by the
Northern Ireland Environment Agency. As well as paying the licence fee, all licensees must pay
an annual subsistence fee to cover agency expenses, such as those for inspections of the
facilities, which must be carried out to check that they are operating safely and within the terms
of their licence.

102. The existing sanction for non-payment of subsistence fees is set out in article 15(6) of the
Waste and Contaminated Land (Northern Ireland) Order 1997, which empowers the Department
to revoke a licence if those subsistence fees are not paid. The problem with that is that, even if
the Department revokes the licence, it continues to incur costs, because staff must continue to
inspect those sites to check that they are not presenting risks to the environment.

103. Therefore, clause 3 is an attempt to encourage both compliance and the payment of
subsistence fees by making non-payment a criminal offence. It would introduce a penalty for the
offence, with a further, daily penalty for continued non-payment. It is hoped that the threat of
court action will encourage payment of the fees without having to issue proceedings, but the
threat to do so will remain. The maximum fine for non-payment will be level 5 on the standard
scale, which is £5,000. Any additional fine would not exceed one tenth of level 5 for each day on
which the offence continues to be committed. That could seem to be quite high, but the cost of
the licences and the subsistence fees can run to thousands of pounds. Therefore, we thought
that the fine had to be proportionate to the offence.

104. Mr Dallat: Believe you me, a fine of £5,000 for someone who has not paid for their licence
is chicken feed compared with the millions of pounds that they make. One such person, who |
will not name here again, was the subject of 46 complaints. Indeed, people from Belfast came
down to try to persuade that person to put their house in order. Such activity is liquid gold to
people who are in the business. The fact that legislation has to be devised to get people to pay



for the licence is shocking in itself, but at the same time, there is a worry that the fine should
not be too high. Again, | do not wish to criticise the Bill, but the proposal totally underestimates
what is going on. | cannot believe that some people who are lucky enough to get a licence that
allows them to make millions do not pay for it. I am lost that legislation needs to be written to
compel those people to pay and that fines of only £5,000 are being suggested.

105. Mr Starritt: It is important to note that clause 3 deals with waste management licence
facilities that, in the past, have applied for and successfully obtained a licence. A couple of the
Bill's later clauses deal with the power to prosecute for serious offences, to which more serious
fines and custodial sentences apply. Clause 3 is a response to a bookkeeping problem in that the
Environment Agency is incurring costs in inspecting sites but is not able to recover the cost of
the licence. The Bill gives councils the power to prosecute if illegal waste activity is going on, and
we will talk about that later. The Department already has the power to take illegal operators to
court, and significant fines are available. We will discuss that when we come to discuss clause 5.

106. Ms J McCay: Clause 4 proposes powers to require the removal of waste that has been
unlawfully deposited. The clause looks quite complicated, but it simply replaces and changes
articles 28 and 28A of the 1997 Order. Article 28 of the 1997 Order gave powers to councils to
require occupiers of land to tackle illegal waste on their land. In certain circumstances where an
occupier refused to do that, council officials could enter the land and remove the waste or take
remedial action to recover costs from the occupier. The Waste (Amendment) (Northern Ireland)
Order 2007 extended those powers so that councils could require similar action from landowners
in circumstances where, for example, there was no occupier or where an occupier refused to
take action.

107. Clause 4 builds on those powers in two main ways. First, it gives the Department the same
powers that were granted to councils under articles 28 and 28A. We have talked about fixed
penalties, and Donald will talk about that when we come to discuss clause 5. The provision is in
the interests of harmonising throughout the Bill the powers to tackle waste offences between the
councils and the Department and giving the same broad enforcement powers to both parties. It
legislates for a partnership approach in tackling illegal waste activity.

108. Secondly, clause 4 will enable a notice to be served on a person who is believed to have
illegally deposited waste, rather than on only the landowner or the occupier. That makes more
sense in cases where the enforcing authority, whether that is the Department or the council, is
confident that it knows who is responsible. The enforcing authority is currently unable to issue a
notice on the person who has illegally deposited waste, and the Bill changes that.

109. Mr Kinahan: As a councillor, | was always concerned about those times that we could not
identify who owned a piece of land and who was responsible for it, because that was always the
land on which people dumped everything. Can the Bill include provision for councils to clear land
even if they cannot establish who owns it or who is responsible for it? This will all work nicely as
long as the council knows who owns the land. However, if the council does not know, there is a
still a problem. Is there any way of writing the Bill that so that, if a council cannot establish who
owns the land, it has the power to go on to it?

110. Mr Starritt: My understanding of that clause is that councils have the power to go on to
land to clean up waste and to take remedial action. The difficulty is with the recovery of the
costs that are incurred in taking such action. However, the power to carry out a clean-up exists
already. We are trying to maximise the chances of councils’ being reimbursed by enabling them
to go after the landowner, the occupier or the offender, if they can be traced after an inspection
of the waste.



111. Mr Kinahan: Do you see my point, though? Councils often hold back because of the
insurance and legal elements of the issue, and certain areas can become sites for illegal dumping
from that point on.

112. Mr | McCrea: My point is on the same issue. | know that councils have held back on
removing waste, because they find it difficult to get reimbursed. There is an ongoing debate
about who is responsible for the removal of waste. Councils believe that it is the Department’s
responsibility, whereas the Department says that it is councils’ responsibility. 1 have been writing
to the Minister to get some clarity on the issue. One piece of legislation says that it is the
Department’s responsibility, and another part of the same legislation says that it is the district
council’s responsibility. The problem is that it can sometimes cost a council more than £100,000
to clear waste from land, and if nobody owns that land, the council has no one from whom it can
seek reimbursement. | know about the case of an alcoholic who knew nothing about the waste
that had been dumped on his land.

113. Mr Weir: Was that waste empty bottles?
114. Mr | McCrea: | wish that it had been only bottles.

115. That is the difficulty. He had no knowledge of all the stuff that had been dumped on his
property, because he never went out of his house, yet the council was supposed to be going
after him. Councils should go after the people who actually dump the waste. However, the
biggest difficulty is in proving the identity of such people.

116. Mr McMahon: There are two issues in that. First, the fact that the clause allows the
Department to go after the offender rather than the landowner will help it to address the
problem of recovering costs. Secondly, | agree that we need to sort out the issue of
responsibility. On foot of this legislation, we will have to put in place an agreed protocol between
local government and the Department that makes it clear that both will have crossover powers in
those circumstances. It is important that there be a clear protocol to ensure that we know who is
doing what and when and that cases do not fall through the gap between the Department and
local government. We will have to work on that, but we will come back to it.

117. Mr | McCrea: It is important that that be done in the early stages. At present, the system is
as clear as mud, and the buck is being passed back and forth between the Department and
councils. That must be dealt with at the earliest opportunity. If it is not, the situation will
continue and nothing will be done.

118. Mr McMahon: | agree.

119. The Chairperson: Following on from that point, clear guidelines must come out of the
legislation. As a ratepayer, | know that Armagh City and District Council has had to clear waste
on many occasions. Ratepayers do not really understand that councils do that until it happens. |
have written to various Ministers seeking reimbursement for councils that have had to take care
of such problems. It is important that councils be given guidelines and that they then let the
ratepayers know exactly what those guidelines are all about.

120. Mr Starritt: Clause 5 covers councils’ powers to enforce articles 4 and 5 of the 1997 Order.
As Jennifer said, those articles deal with the illegal deposit and treatment of waste and with the
duty of care to apply due diligence in waste management. Under articles 4 and 5 of the 1997
Order, the Department has the powers to investigate and prosecute, and those powers are used
for serious waste offences. Clause 5 will extend those powers to councils. Therefore, as Denis
said, councils and the Department will have exactly the same powers. We have recognised that
clause 5 will give everybody those powers, but we need a protocol to establish what the councils



and the Department will do. The protocol will be important in establishing the cut-off point so
that it is clear to the public who does what.

121. The Chairperson: Clause 5 is one of the important clauses of the Bill. Councils will have to
have the necessary resources, regardless of whether they are required for the full cost of
recovery or something else. Enforcement is the key part of all this. You are saying that clause 5
sets out clear guidelines as to how that will be achieved.

122. Mr Starritt: It is possibly worth saying that, although the articles in question are in the 1997
Order, they were updated three years ago by the Waste (Amendment) (Northern Ireland) Order
2007. One thing that that Order did was to increase the level of fines and custodial sentences. |
think that I am right in saying that the Bill will provide for an unlimited fine and up to five years’
imprisonment for serious offences. Those are the maximum fines, and those powers, which are
with the Department now, will be extended to councils.

123. The Chairperson: How will the gap in NIEA’s work with local councils be closed? That will be
important with these provisions.

124. Mr Starritt: That is correct. The fly-tipping protocol that we are talking about is an attempt
to close that gap and to make sure that there is no limbo between what councils do and what
the Department deals with. The protocol will be important. We intended not to commence these
clauses until the protocol was in place, because to do otherwise would merely add to the
confusion.

125. Mr Weir: You mentioned the extension of power, particularly in cases in which there is an
unlimited fine or a five-year imprisonment. Since the transfer of justice powers, have there been
discussions with your colleagues in the Department of Justice? There are concerns that it is often
the case that somebody is pursued, taken to court and, after a lot of work, found guilty.
However, the individual might receive what in many ways is regarded as a slap on the wrists. |
am sure that that is frustrating for you as well. There is a feeling that the courts do not take
some environmental crimes seriously and that that is reflected in the sanctions. From your point
of view, or, in this case, from the council’s point of view, there is not a lack of willingness to take
action, but the problem is the result when the councils impose sanctions. Is there any intention
to have discussions with Department of Justice officials to see whether anything can be done, by
way of guidelines or proactive action, to ensure that sanctions can be ratcheted up?

126. Mr Starritt: From discussions that we have had with our colleagues in the NIEA, we know
that they feel that the punishments handed out did not fit the crime. However, there is a feeling
that, as with more recent cases, the issue is being viewed more seriously and that sentences are
higher than they were.

127. Mr McMahon: We must take into account that there may be a whole range of associated
problems. Whenever you get one form of criminality, you very often get a number of others. We
need to tackle all those matters in a focused way so that we can identify offenders who commit
a number of crimes.

128. Mr Kinahan: My point links to the protocol that you talked about. Who ends up getting the
money if the council is not getting anything when you fine people? That money drips away, and
the councils are not getting anything from it.

129. Mr Starritt: The courts have powers to award the council or the Department any costs that
the agency or the council incur in an investigation and in any clean-up that is needed.



130. Mr Weir: There is a case that my council has been involved with that Brian and | know fairly
well. It does not relate to contaminated land; it is on the notorious issue of the enforcement of
the legislation on smoking. | understand that the courts have the power to award the clean-up
cost, but there is also the recovery of legal costs to consider. If the defendant gets legal aid, the
Department or the council could be left with a reasonable level of costs. Normal practice is that if
someone receives legal aid, the opposing side’s costs do not get awarded against them.
Therefore, you could be left with a situation in which the council or the Department is left with a
legal bill that it cannot recover.

131. I do not know whether that can be looked into. As | said, in North Down Borough Council
we had a very unfortunate experience of a case on the enforcement of the smoking ban, and the
person involved saw himself as a smoking campaigner and, therefore, saw himself as having
been deliberately provoked. I do not think that, in saying that, | am saying anything
controversial, because the person would say that himself. He took legal aid, but the council had
no other option but to continue with the prosecution, and the case ended up costing ratepayers
over £10,000. Therefore, that is an example of such an issue.

132. Mr Dallat: Denis, | would like to encourage you to say a bit more than I think that you were
going to say. It is not just individuals who commit crime; it is now real, big business. It involves
money laundering, revamped paramilitaries, gangsters operating on a big scale and corruption
that, 1 think, is probably unlimited. It also involves an increasing amount of the Police Service’s
time. Is this legislation adequate to deal with that, or is more legislation coming?

133. Mr McMahon: The point that | was trying to make is that it is about more than just the
legislation. We need to ensure that the agency and the Department of Justice are working
closely together, and we need to make sure that we are managing all this with a risk-based
approach. If people are committing a range of offences involving not just waste but other areas,
that all needs to be taken into account. | was trying to say that the Bill is just one part of an
armoury of tools that can be used to address those issues. Therefore, as we talked about earlier,
if some of the clauses are seen in isolation, they may not capture the full breadth of what it is
possible to do within the legislative programme. However, although the legislation is an
important element, there must be close working between NIEA, councils and other enforcement
agencies to get the best out of this and other legislation.

134. Mr Dallat: That is most helpful. It is important that we understand that there is a bigger
picture and that the issue will have to be confronted sooner rather than later. It is not just about
the problems that are being created; the people who are involved in waste disposal and so on
have become the victims of all kinds of tricks, and sometimes the wrong people are going to
court. It is a vicious problem, and | just hope that the Environment Agency fully appreciates that
it is now taking responsibility for an issue that is as big a one as we may ever have to face, given
the money that can be available to those who do not dispose of waste correctly.

135. The Chairperson: Following on from your point, Donald, co-operation between the
Department, Land Registry and the councils is key to getting everything right; there is no point
in putting it on paper unless people understand it. lllegal dumping is a serious issue, particularly
in my own area; it is ridiculous the amount of money that people have to pay. We now move on
to consider clause 6.

136. Mr Starritt: Clause 6 deals with the right of entry with heavy equipment or to domestic
premises. At present, when enforcement officers investigate allegations of illegal activity, they
are required to give 24 hours’ notice before they can enter residential premises or bring heavy
machinery onto premises. The feedback that the Department has received from officers is that
sometimes after 24 hours’ notice has been given, there is nothing to investigate when they
arrive; clause 6 will remove the requirement to give notice. However, the safeguarding



mechanism in the form of a court warrant, which officials will need to obtain from a court before
entering premises, remains. Those powers will be available to both the Department and the
councils.

137. The Chairperson: Such powers seem to be common sense. The owners of dumps that have
operated for some years now find it more difficult to obtain licences because of the new EU
regulations. Indeed, some have had to close as a result. Have all the issues on identified sites
been sorted out, or will the Bill address them? | am aware of things mysteriously being moved
from sites overnight before investigators gained access.

138. Mr McMahon: In compliance with EU regulations, some sites will close, and the Department
is working with councils on sites that will require additional work to ensure compliance. That will
happen more and more, because, as we move towards more recycling and preventing waste in
the first place, there is a danger that illegal dumping will increase or that waste will be dealt with
inappropriately. That is why it is important to get it right.

139. The Chairperson: OK. We will move on to clause 7.

140. Mr Beattie: Clauses 7 to 9 relate to part 3 of the Waste and Contaminated Land (Northern
Ireland) Order 1997. Clause 7 has two separate but related components: first, the removal of
underground strata above the saturation zone from the definition of “contaminated land" in the
Order; and the addition of a test of significance to the pollution of waterways and underground
strata.

141. To understand the effect of those provisions it may be helpful to consider the provision in
article 49 of the 1997 Order. Contaminated land is defined in that Order as:

“any land which appears to a district council in whose district it is situated to be in such a
condition, by reason of substances in, on or under the land, that—

(a) significant harm is being caused or there is a significant possibility of such harm being
caused; or

(b) pollution of waterways or underground strata is being, or is likely to be, caused".

142. In order to determine whether land is contaminated, a district council must first establish
that a pollutant linkage exists, and that must consist of a contaminant, a pathway and a
receptor. Receptors can include people, livestock, domestic animals, ecosystems, surface water,
ground water, and even buildings.

143. Removing the underground strata above the saturation zone from the definition of
contaminated land in no way reduces the environmental protection afforded by the legislation;
rather, it corrects an anomaly in the 1997 Order, which, in effect, categorised the underground
strata above the saturation zone as a receptor rather than a pathway.

144. Pollution of ground water, which is essentially underground strata within the saturation
zone and which is quite properly regarded as a receptor, would still be covered. Pollution in
transit through the unsaturated zone would be covered in cases where it would be likely to reach
the ground water, where significant harm was being caused or where there was a significant
possibility of such harm being caused to other receptors.

145. As a by-product of that amendment, there will be a clarification of the demarcation of
responsibilities between district councils and the Department, because the current provisions



could create a situation in which both regulators could be regarded as being responsible for
dealing with pollution in that area.

146. The addition of a test of significance to the pollution of waterways and underground strata
adds consistency to the regime, allows a similar approach to be taken to all types of
contamination and enhances the workability of the regime. The current definition of
contaminated land means that pollution on the surface must be significant for there to be any
possibility of the land being regarded as contaminated in the legal sense. However, any pollution
below the surface, however minor, would be sufficient to satisfy the definition of contaminated
land. The costs associated with applying the regime under those provisions could be prohibitive
for both regulator and regulated alike.

147. Clause 8 provides for a single appellate body to hear appeals against remediation notices,
where they have been issued by a district council or the Department. The existing legislation has
appeals against notices issued by district councils heard by a court of summary jurisdiction, while
the Planning Appeals Commission (PAC) hears appeals against notices issued by the Department.
In the interests of consistency, the Department feels that a single appellate body would be
appropriate and that the PAC should assume that role.

148. The capacity of the PAC to deal with the additional case load has been raised; however, the
number of cases is likely to be extremely small. For example, in the first five years of the
equivalent regime in England and Wales being in operation only four notices were appealed.

149. The Chairperson: Another job for the PAC. We will take your word for it that there will be
minimal appeals.

150. Mr Dallat: How much will it cost to submit an appeal?

151. Mr Beattie: There are no provisions in the legislation to charge for submitting an appeal to
the PAC.

152. Mr Beggs: If there is no charge, might offenders abuse the system by pulling in the PAC to
buy time? It can take two years for PAC decisions to be made, so is there potential for abuse of
the system by people who want more time?

153. Mr Beattie: The experience in GB has not shown that to be a problem. As | said, in the five
years in which it has been in operation in England and Wales only four appeals have been made.

154. The Chairperson: Could the Committee look at that?
155. Mr Beattie: Yes, certainly.

156. Clause 9 seeks to update article 70 of the 1997 Order to take account of the fact that
although the Industrial Pollution Control (Northern Ireland) Order 1997 remains in operation,
many of its provisions have been superseded by the introduction of the Pollution, Prevention and
Control Regulations (Northern Ireland) 2003.

157. As it was always intended that the contaminated land regime would deal primarily with
historic land contamination for which appropriate regulatory controls were not in place, it is
appropriate that that exclusion be put in place rather than replace existing control measures.

158. To clarify the meaning of the clause, the preclusion of the part 3 regime applies only where
contamination is the result of the final disposal of controlled waste; it also means that



enforcement action can be taken under regulations 24 and 26 of the Pollution, Prevention and
Control Regulations (Northern Ireland) 2003. It in no way dilutes the existing provisions; it
merely updates them in light of the legislative changes since the 1997 Order was introduced.

159. Mr Dallat: Is there a timescale for final disposals? | know places where material has been in
final disposal for the past 30 years but has never actually gone anywhere.

160. Mr McMahon: We will have to consider that issue. It is a fair point; I know of a few
instances of material sitting out.

161. Mr Starritt: Clause 10, “Producer responsibility obligation regulations", makes minor
changes to the Producer Responsibility Obligations (Northern Ireland) Order 1998, which gives
the Department powers to require producers to take certain actions to increase reuse, recovery
or recycling.

162. It refers to powers of entry and inspection. However, we have been advised that the
powers of entry and inspection are not defined in the Order and, for the sake of completeness,
they should be. It is a technical amendment. We have referred to the powers of entry and
inspection that are defined in the 1997 Order and made a link to that Order to clarify what the
Department can do. It does not change the Department’s powers; it merely clarifies the position.

163. Clause 11 covers minor and consequential amendments and appeals. We have discussed
the meat of the BiIll.

164. Mr McMahon: We are happy to take any views on board, and we will come back to the
Committee on the points on which we have been unable to give a full answer.

165. The Chairperson: Thank you.

166. We move to a briefing from Arc21 on the Waste and Contaminated Land (Amendment) Bill.
I welcome Ricky Burnett, policy and operations manager, and John Quinn, director.

167. Mr Beggs: | declare an interest as a member of Carrickfergus Borough Council.

168. The Chairperson: We have gone through the Bill clause by clause. Gentlemen, you have five
to ten minutes to make a presentation, after which members will ask questions.

169. Mr John Quinn (Arc21): I am here to support my colleague Ricky, who has co-ordinated the
response on behalf of Arc21 and comes from a regulatory background in Northern Ireland and
Scotland. He is more amenable to today’s discussion.

170. Mr Ricky Burnett (Arc21): Thank you, John, and thank you, Chairman and Committee
members. There are three main elements to our response. We support the move to give
duplication of powers to councils and to the Department as a matter of principle; indeed, we
supported that some time ago. As members will be aware, councils undertook that function until
2003 when it transferred to the Department.

171. At that time, councils suggested that duplication of powers made more sense than
transferring them to one organisation, given the scale of the problem at that time. Therefore,
the principle sits comfortably with Arc21 and Arc21 councils. That said, as you heard from the
Department, the key is deciding the demarcation lines between councils and the Department on
who does what and when. It is important that that be decided before the Bill is enacted. If the



Bill is enacted before agreement can be reached, it will make the situation worse because there
will be more confusion and obfuscation of responsibility.

172. 1 am sure that members will be aware, and they will it hear from other witnesses, that
there have been discussions between the Local Government Association and the NIEA, which is
the body responsible, to devise agreement on those lines; so far, however, that has not been
possible. Indeed, | understand that the gap in the demarcation lines between the Local
Government Association and the Department is quite big. That is not unusual. There is a similar
situation in Scotland, England and Wales where there is duplication. Indeed, in England, a
protocol was agreed in March 2005. It sets a line with which, as | understand it, the Local
Government Association is relatively comfortable but with which the NIEA is not. Its line is much
higher, and it does not want to come down. | am sure that the NIEA will come before the
Committee, so | will let it explain its position, but resources are at the core of it. Demarcation
and the protocol are vital to moving forward.

173. The second main thrust in our response is resources, and that is looking at the quantum of
the problem and ensuring that there is an effective and efficient policing regime that involves
everybody. The third thrust of our response is to ensure that duplication of complete powers —
the tools in the box given in the Bill, if you like — is as equal with councils as it is with the
Department. However, | am not sure that the Bill ensures that, particularly clause 5, which
provides for the power to serve notice on someone requiring the submission of transfer notes.
That is an important tool and investigatory box for officers; however, it is not exclusive to that,
as powers of seizure and the power to enter premises also come into it. It is important that there
is parity of powers. If you have duplication of powers, parity of tools seems rational. There is no
point in giving an organisation powers only to tie one hand behind its back. Those are the three
elements of our response.

174. The Chairperson: Thank you very much for your presentation. Will you comment on fixed
penalties? Defining responsibility clearly is vital as is better co-operation and setting out
guidelines from the start. Resources are a major issue. Should the fines that councils impose be
set in stone? Given the amount of illegal dumping, will councils have the powers and the
enforcement sections to impose fines?

175. Mr Burnett: Fixed penalties have a role in enforcement; however, they should not be seen
as a panacea, as they have flaws. For instance, there are difficulties for councils administering
the Litter Act 1983. Fixed penalties are not a panacea, but they have a role to play, and it is right
and proper that they are an available option for minor transgressions.

176. However fixed penalties are no longer an option for significant or repeated transgressions
by individuals; in such cases it is better to pursue court action. There should be guidance for
practitioners that sets out in detail when certain penalties should be applied. The fines in the Bill
are sensible. It is important to be able to decide when to apply the fixed penalty and when to
take the more serious action of going to court.

177. Councils need those powers. It is not unknown for unscrupulous operators, as has
happened in England, to know how councils operate. They will dump in one area and pay the
fixed penalty because they know that their actions will be treated as a single event. There needs
to be a network of intelligence among councils, the policing agencies and the NIEA to combat
those who work the system to their advantage.

178. The Chairperson: Are the enforcement powers sufficient? That will be a key element.

179. Mr Burnett: The powers are sufficient; who applies them and how is important. | cannot
underestimate the value of having a protocol in the agreement. The template for that is the one



in England and Wales. If an organisation wants to move away from it, it must provide evidence
for doing so. Resources should not be the basis of that evidence. It is about deciding on the
most appropriate organisation to deal with the incident, not who has the resources. Resources
should be dealt with separately.

180. Mr Dallat: You talked about penalties. If | get four fixed penalties for speeding, | am off the
road. How do we decide when someone has received enough serious fixed penalties to put them
inside for a while?

181. Mr Burnett: That is a valid question. The way to deal with that should be included in the
guidance. It also means that there will be consistency of approach throughout Northern Ireland;
no area will adopt a slightly different approach from another. People will know that that is the
case at present and will use it. Guidance will assure consistency of approach throughout
Northern Ireland by NIEA and the councils.

182. Mr Dallat: I live in the Coleraine District Council area, within half a mile of Ballymoney and
Magherafelt, and | can see problems where someone wants to exploit differences between
councils. If Magherafelt takes a soft approach, an individual can go half a mile away and dump
waste in Coleraine or Ballymoney. That goes back to the point about uniformity. Do we need
better guidance so that all council areas are the same and one area does not become a happy
dumping ground?

183. You heard the discussion about whether the proposed penalties reflect the cost of
recovering waste or the damage that it is doing to the environment. A person can be fined £100
for dropping a cigarette butt.

184. Mr Burnett: First, we must differentiate between littering and fly-tipping. The English
protocol defines anything less than one bag of material as litter and anything more than that as
fly-tipping. It is right and proper that the penalty for fly-tipping is seen to be bigger than the
penalty for litter. A penalty of the magnitude that is contained in the Bill sends out that signal.
The maximum penalty for the worst cases could be an unlimited fine and up to five years’
imprisonment.

185. There is quite a spectrum between a fixed-penalty notice and a prison term. The application
is important.

186. Mr Beggs: You mentioned the importance of intelligence gathering, particularly if fixed-
penalty notices are used. | can see some advantages of that being an efficient method for
smaller transgressions. However, does the intelligence gathering in the model used elsewhere
include fixed-penalty notices so that someone does not regularly abuse the system to make
money and to establish whether there is a wider picture of regular infringements by individuals?
Such information could tie in with new vehicle operator licences that are being introduced. If that
information was being fed through, and someone cannot even operate an HGV vehicle, that
could have a major impact. Who gathers the intelligence and how is the information collated?

187. Mr Burnett: A mechanism needs to be devised for all policing agencies to feed into. The
main matter of discussion among those agencies is where it sits. The ability of policing agencies
to access the system is more important than who deals with it. Having an accessible system is
the important point. The application of penalties is the important issue. At the moment, certainly
at the lower level, there is no effective deterrent for fly-tipping.

188. Mr Beggs: You mentioned the gap between local government and NIEA in where the
protocol should sit and who should be responsible for what. Can you give an example of where



responsibility was applied outside local government elsewhere? Is NIEA suggesting that that
level should apply to councils?

189. Mr Burnett: 1 am happy to give an example with the caveat that | am not directly involved
with the latter end of the discussions between NIEA and the Local Government Association,
which, | am sure, could confirm the figures. My understanding is that the English protocol, which
is the one that local government will suggest using, states that councils should deal with
anything less than 20 cubic metres, and the Environment Agency would deal with any amount
over that. The protocol also contains an ability to set local agreements, and that happens. We
have a slightly different local agreement. The NIEA mentions 20,000 cubic metres; that is a
significant gap.

190. The protocol in England was developed over many years. A great deal of discussion, debate
and energy went into it, and it seems to me to be a very good starting point. Let those who
want to deviate from that protocol provide evidence for wanting to do so, although resources
should not be a pertinent element of that evidence. The main point is who the most appropriate
agency is and who is best designed to deal with it in those particular cases. England and Wales
have been through the process. Unless there is a good local reason, why reinvent the wheel?

191. The Chairperson: Mr McCrea mentioned a problem about landowner liability.

192. Mr Burnett: To some extent, that extends to the application aspect. Some members of
Arc21 were a wee bit concerned that unwitting landowners are left with large bills through no
fault of their own. There are checks and balances in the Bill that may help to address that, but
there was a concern that landowners would be left with big bills.

193. The next stage is that, once the regulators — the policing agencies — can agree on the
lines of demarcation, the landowners become involved because they have a part to play in
developing the protocol on who does what.

194. That is a stage that can only happen when the policing agencies have agreed. There is no
point involving landowners unless the policing agencies agree on how to take that forward. That
is what happened in England and Scotland; the major landowners became involved in a forum to
speak and debate. Some of the information that came out of that forum is in the protocols.

195. The Chairperson: Thank you very much, gentlemen.
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196. The Chairperson (Mr Boylan): Banbridge District Council and SWaMP2008 — the Southern
Waste Management Partnership —will brief the Committee on the Waste and Contaminated Land
Bill.

197. | welcome David Lindsay, who is the director of environmental services for Banbridge
District Council, and Jason Patterson, who is SWaMP2008’s technical officer. Gentlemen, you
have five or 10 minutes in which to make your presentations, after which | will open the meeting
up for Committee members’ questions.

198. Mr David Lindsay (Banbridge District Council): Thank you, Chairman, for the opportunity to
appear before the Committee. Banbridge District Council, in consultation with local government
partners, submitted a written response to the consultation on the Bill that highlighted several
issues of significant concern. The first is the offence specified in article 4 of the Waste and
Contaminated Land (Northern Ireland) Order 1997. We understand from the initial consultation
document that there was a proposal to change the wording through the Waste and
Contaminated Land (Amendment) Bill so that the offence would be

“to deposit or permit or cause a deposit on land”,

199. and that the defence of someone who was being taken to task over the issue to argue that
they did not knowingly permit or knowing cause a deposit on land. From the perspective of
enforcing the legislation, the council was strongly in favour of the suggested change, and we
note that that suggested change has not been carried through. The council feels strongly that
that will make it very difficult to follow through on enforcement action.

200. Members will be aware that councils, historically, played a significant role in the
enforcement of offences relating to the illegal deposit of waste on land. Going back a number of
years, my experience as an officer is that that was a significant impediment to enforcement. A
landowner could argue quite easily in court that they had not knowingly caused or knowingly
permitted a deposit, and that was a significant impediment to securing a conviction against a
landowner. As enforcers of the legislation, we felt strongly that there was guilt but that the
burden of proof was on the council, as enforcer, to prove beyond all reasonable doubt that the
landowner had knowingly permitted or had knowingly caused a deposit.

201. I draw the Committee’s attention to the proposed change to shift the burden of proof.
There are many precedents for it. Legislation is littered with instances in which there is an
offence and there is then a defence on the part defendants to prove that they did not do
something or other, or that they did do something or other to prevent the commission of the
offence. One significant example of that is in the Water (Northern Ireland) Order 1999, where
the offence is to pollute water and where there is a defence to say that the person did not do so
knowingly do so or took steps to prevent that from occurring. We feel strongly that the
effectiveness of the legislation will be significantly impaired if the original proposed change to
the offence under article 4 does not proceed.

202. The council also felt strongly about the issue of special waste and the proposed
amendments to involve local councils in the enforcement of the legislation. We feel strongly that
instances of special waste should be the sole preserve of the Northern Ireland Environment



Agency (NIEA) and that councils should not be involved in issues of enforcement regarding
illegal special waste deposits. There is a significant body of expertise in the NIEA that does not
necessarily exist to the same degree in local councils. A particular knack and expertise is
required in dealing with special waste deposits, and we feel that the Department should be
responsible for taking forward such issues.

203. The other main issue that Banbridge District Council brought to the Committee’s attention
concerned the division of responsibility for enforcement. The council, and, I think, the local
government sector in general, wholeheartedly supports council involvement in the local
enforcement of local issues regarding illegal waste disposal.

204. We feel that it would greatly improve the whole situation to take offenders to task in local
settings around the various council areas, where NIEA resource is simply not there to deal with
smaller-scale incidents. Incidents may have small-scale pollution impact, and all the rest, but in
relation to local and environmental amenity they are very important to local ratepayers and local
councils, and we feel that councils would play a very significant role there.

205. We urge the Committee to consider seriously the issue of the division of responsibility. |
know that the Department and the local government sector have been trying for some time to
develop a protocol, but it is my understanding that that has yet to be tied down. It is a recipe for
disaster if the legislation is introduced without any clearly defined protocol that outlines a clear
demarcation of responsibilities and a clear understanding on both sides as to who will tackle
what. Those are the main issues. | know that Jason from SWaMP2008 has a couple of issues
that he wants to raise.

206. Mr Jason Patterson (SWaMP2008): | have prepared a handout for members that outlines
the main points. SWaMP 2008 welcomes the opportunity to build on the response that it
submitted to the consultation on the Waste and Contaminated Land (Amendment) Bill. The
response has been prepared on behalf of the eight member councils of SWaMP 2008, including
Banbridge. Our member councils have agreed the following on the Bill’s clauses.

207. Clause 1 deals with the fixed penalty notices under article 4 of the 1997 Order. The option
of issuing fixed penalties would provide a more flexible and less costly alternative to prosecution
for lesser illegal dumping offences. However, the proposal that the relevant council should be
able to decide whether the option of issuing a fixed penalty is appropriate in each individual case
raises some concern and would, therefore, necessitate additional training for each council before
any implementation. Guidance would be necessary to ensure the provision of a set of criteria for
when the option of issuing a fixed penalty notice would be appropriate in order to achieve
consistency of enforcement across Northern Ireland. That guidance would be best produced in
partnership with the waste management groups.

208. Clause 4 deals with the powers to require the removal of waste unlawfully deposited.
SWaMP2008 views it as essential that discussions take place with the Minister of Justice on the
prosecution and criminalisation of landowners whose lands are the subject of environmental
crimes for which, under current law, they have responsibility by default. SWaMP2008 also
requests clarification as to who is responsible for clearing litter in the case of unregistered land,
where no landowner can be indentified.

209. The proposed amendment to article 28 of the 1997 Order makes provision for both
regulators to have the power to serve a notice on a suspected offender is supported by
SWaMP2008. However, it requests clarity on the issue of special hazardous waste, as David
highlighted earlier. Our councils have been told that such material could be dealt with by
councils under the Litter (Northern Ireland) Order 1994. There is an urgent need to deal with
that confusion, as it is inappropriate for councils to deal with special hazardous waste.



210. Although the proposal to give councils a more proactive role in enforcement is welcome,
SWaMP2008 is of the view that a demarcation of responsibility between the NIEA and councils is
necessary. On the issue of fly-tipping data, SWaMP2008's constituent councils are insistent that
no legislation should be passed before a protocol is developed to address the grey area of who is
responsible for the different scales of deposited waste. Only then will it be possible to develop
any system for recording accurate data on those incidents.

211. The Chairperson: Thank you very much for your presentations. | am a former councillor,
and | know that we suffered a lot in the Armagh area with illegal dumping. Much of the time the
councils had to foot the bill, and sometimes the landowners had to as well. That is an issue for
them, so we need to get the legislation right.

212. We will take on board your issue around article 4 and will ask the question of the
departmental officials on your behalf when they come before the Committee.

213. To follow on from your presentation, have you looked at the potential costs? Have you tried
to draft something to see what you could realistically deal with and what would be value for
money for the ratepayer? You mentioned demarcation, division and separation of responsibilities.
There need to be clear guidelines on who is responsible for what and what is achievable for local
councils.

214. Mr Lindsay: It is fair to say that there is a history. Councils have environmental health
officers and other enforcement officers in place. There is undoubtedly value for money to be had
by integrating the investigation of local, smaller-scale dumping incidents with the role of officers
who are located where the problems arise. That will be a significant benefit to the cost of
enforcement.

215. Councils are happy to support local districts to improve local environmental quality. An
exercise has been ongoing to quantify the scale of incidents of dumping, including smaller-scale
dumping, and the impact that that is likely to have on the ability to allocate officer time and
goals within council budgets. Subject to the outcome of the review and the intelligence-gathering
exercise, councils are adamant that they should receive resource allocation for that enforcement
work. In the past, our council has always taken the view that responsibility for dealing with
waste that is deposited on private property should rest with the person who perpetrated the
offence and/or the landowner. However, there are discretionary powers in the legislation for
councils to carry out clean-up acts in default.

216. In the past, Banbridge District Council has not taken up those discretionary powers. We
have not exercised those discretionary powers except in really exceptional circumstances, in
which there is an imminent risk to public health. We have dealt with deposits in public areas, and
so on. We agree that the powers proposed in the Bill continue to be discretionary powers for the
council to carry out works in default, and we strongly advocate that that should continue to be
discretionary. It would be a significant imposition on councils to have to carry out that work and
do clean-up operations with no prospect of ever recouping money from the perpetrators.

217. There is strong support in our council and, | feel, among our partners that we want to be
involved. In fact, we lobbied for it after the legislation was changed to remove the powers
completely from councils. Experience over the past few years has shown that this legislation is
badly needed, and councils need to be brought back into the arena to provide a solution to the
problems. However, as you rightly mentioned, Chairman, there is a resource issue, and it needs
to be quantified. An exercise is being undertaken at the moment that will help to quantify the
scale of the role on both sides, and the likely financial implications for that.



218. The Chairperson: Jason, you mentioned the fly-tipping protocol and data recording. Will you
expand on your views on that?

219. Mr Patterson: The issue with the fly-tipping protocol arose from the way in which the
Department went about implementing the capture of data. It was put through the environmental
health section, but, as David said, various sections of councils deal with fly-tipping material, be it
technical services or environmental health.

220. On the scale of the incidents, | sent a report to the Minister on fly-tipping incidents in our
region between 2007 and 2009. I can circulate that report to the Committee. There were three
separate incidents of fly-tipping of cat litter, which is used in diesel laundering, and the clean-up
came to £11,000 for the council involved. The costs are not associated with collecting the
material, but with its disposal and treatment. There is a higher disposal cost for special
hazardous waste materials, if councils are in a position to have to deal with those incidents.

221. The Chairperson: Have you looked at any protocols in England, Scotland and Wales that are
working? Have you any ideas?

222. Mr Patterson: In our response, we said that the capture of the data would work, but it is
necessary to have a protocol in place to see who deals with what scale of incidence. As David
said, we are not concerned about what scale is set — obviously, the councils have to deal with
anything under the current limit of 20,000 tons. The establishment of a protocol as to who deals
with what size of a load, be it a trailer load or a lorry load, is key. If that is established, the
authorities will be able to record the data more successfully, because we will know who is
dealing with the case.

223. At the minute, no one knows who is dealing with each incident. They are done on a case-
by-case basis. In the worst-case scenario, three or four statutory organisations are brought into
the loop for cases in some of our bordering councils. HM Revenue and Customs gets involved
when material is brought across the border and deposited. The buck is being shifted all around
the place, and it is not effective.

224. Mr McGlone: Thank you for your presentation. Those of us who have been on local
authorities are aware of such cases. | heard some of the figures that you quoted about cat litter,
and | would not be surprised if they were from Cookstown District Council. I am aware of at
least three such cases, and the problem usually relates to where the responsibility lies; it is like
pass the parcel. We hear that it is not the responsibility of the NIEA but the responsibility of the
council. Meanwhile, some critter is crying because there is a pile of stuff dumped beside a
stream.

225. | agree that there needs to be some definition as to where the responsibility lies, Mr
Lindsay, because the dumping of hazardous waste needs to be dealt with promptly. I have had
experience of several illegal dumps, including one big one that was difficult to deal with. It takes
time to establish who is responsible. How do you define “hazardous waste"?

226. Mr Lindsay: The legislation contains definitions of special or hazardous waste. The type of
material that you refer to, which is used in diesel laundering, and so on, falls into the category of
special hazardous waste. There are value-for-money issues, because that is one of the most
common types of illegal special waste disposal. Invariably, it appears on a public road or a lay-
by, and the finger will point to the council as the body whose duty it is to remove litter and any
material or debris that is on the roadway.

227. Each council is being left to try to deal with each deposit, and that is not cost-effective. If
the NIEA had central responsibility for dealing with any illegal waste deposit that was classified



as special or hazardous, which would include that type of thing, it could have one big contract
with one large provider. The unit cost of treating or disposing of that material might be a fraction
of what each council has to pay to deal with it on an ad hoc, one-off basis. It makes sense to
centralise and co-ordinate how that material is dealt with. That is aside from the expertise issue
— councils do not possess as much expertise as our NIEA colleagues.

228. Mr McGlone: Did | detect a difference of emphasis between the two of you on the question
of the land on which the waste is disposed? Mr Lindsay was very clear on it, but perhaps | did
not pick up on what Mr Patterson said.

229. Did I pick up a slightly different tone in what you were saying on that? You talked about
contacting the Department of Justice. | will explain where | am coming from. | can see that
there are cases in which people, perhaps for £70 a ton, open up the bottom of their field, which
may be up a long lane, and | understand that. Equally, | have had cases in which access to
people’s private land was achieved just by opening up a gap, and they had a volume of stuff
dumped on their property. They did what was proper, which was to contact the statutory
agencies and tell them that a pile of stuff had landed on their property. What happened? As a
consequence of NIEA enforcement, in one case, the landowner was charged £16,000. | met
NIEA officials about that incident: they were reasonable enough about it, but that was the
situation. On one side, | can hear the just defence from the chancer and, equally, on the other
side, | can hear the defence of the genuine person who had that stuff lumbered on him. Have
you given any consideration as to whether there is a reasonable path to be trod?

230. Mr Lindsay: Jason and I discussed that earlier. The tone that Jason was setting had a
slightly different slant, with which | totally agree. However, they are not contradictory views.
Council officers and members feel strongly about the fact that they do not want people to be
labelled inappropriately as criminals. Nevertheless, the proposed amendment to existing
legislation gives a clear defence to landowners that they did not knowingly permit or cause that
deposit. The burden of proof to the court is less on that side of the fence than it is for the
enforcement authority to prove that they did knowingly cause or permit deposits. That must be
proved beyond all reasonable doubt. Case law has shown that that burden of proof and the
evidence that has to be presented are very significant.

231. I understand from NIEA colleagues, and they can speak for themselves, that they have
found the existing wording to be a significant impediment. They may relate some of the cases in
which they have failed to bring someone to justice: someone whom they were fairly confident
was guilty but they were not able to prove that beyond all reasonable doubt, which is what they
were required to do. The defence is there, and we feel that there is enough of a defence to the
landowner in the originally proposed amendment. It does not necessarily give a blank cheque to
the councils or to the NIEA to prosecute any landowner willy-nilly where a bit of waste appears
on unlicensed land. We would use proper enforcement protocols.

232. When | was dealing with the enforcement issues from the council’s perspective under the
previous legislation, | would have been looking to see whether the deposit was fresh, whether it
had being going on for weeks and months and years, or whether it was, quite evidently, a one-
off deposit that had happened quite recently in the middle of the night and was something that
the landowner could not have foreseen. In those circumstances, good enforcement practice
would dictate that we would not be trying to pillory an innocent landowner.

233. However, there is the other extreme, where it is evident that there has been co-operation,
at the very least, over a piece of land, and where the landowner has allowed an illegal deposit. If
we have to prove beyond all reasonable doubt, before we ever get past the staring point, that
that landowner knowingly permitted or knowingly caused the illegal deposit, it is a significant
impediment, which our experience of enforcement has shown.



234. The Chairperson: Is that in relation to your amendment to article 4?
235. Mr Lindsay: The article 4 amendment.

236. The Chairperson: Following on from that example, | know where something exactly the
same happened. The landowner had asked for hard fill and, either by accident of design, was
given an illegal deposit. As a result, buildings were contaminated and had to be closed off. Even
when | acted to ask questions of the NIEA, because there was ongoing enforcement, | could not
get anywhere near it or ask any questions. Co-operation needs to be much better. | do agree
with you that we clearly need to look at some instances and get an understanding of who is
perpetrating the crime.

237. Mr Lindsay: In a case such as that, the defence is quite clearly there. Any landowner could
explain those circumstances to the magistrate. There is a lesser burden of proof for the
landowner to prove that he took the actions necessary to avoid knowingly depositing or
knowingly causing. | argue that the original proposed change, which has not been included in
the Bill, was a good balance. It made it much easier to enforce against the really guilty people,
but it also provided a defence for the landowner who is genuinely innocent.

238. Mr McGlone: On that point, do you accept that most of those chancers dump it on someone
else’s land anyway?

239. Mr Lindsay: Yes. | would say that there are very few landowners taking money for waste
and depositing it on their own land. In most circumstances, the landowner is probably co-
operating with someone who is taking the money for the waste.

240. Mr McGlone: The point that I am making is that the last place that people who are engaged
in the activity are going to dump the cat litter or diesel waste is on their property. They will
dump it and leave somebody else with it.

241. Mr Lindsay: It may well be that they just do not have land of their own on which to deposit
the waste.

242. Mr McGlone: | see our chief environmental health officer sitting behind you. He knows
exactly what | am talking about, because he has been to Ardboe air drum many times for that
very reason. My problem is that the innocent landowners are the people who were lumbered
with the grief.

243. Mr Patterson: That point emphasises the need for guidance for council staff as to when to
issue a fixed penalty notice if they have to make a call on a site or a landowner.

244. Mr Beggs: | declare an interest as a member of Carrickfergus Borough Council but also as a
homeowner. | own 25 acres of land, and that illegal stuff could be dumped on my home or
agricultural land. I can see both points of view. It is important that there be an appropriate
balance. You referred to the original proposed amendment. Do we have a copy of that? It is
important that it is clear that the entirely innocent property owner is not being hammered, and
there must be clear guidance to ensure that that does not happen. However, there must also be
appropriate regulatory powers to enforce against those who may not be as innocent.

245. | see that the powers to remove the unlawful deposit will apply to the landowner. The
landowner will have to be responsible if there is no tenant or anyone else responsible. There has
to be a method of tidying things up, so | can understand that, but there is an issue about
whether other penalties should fall on someone who is entirely innocent. What makes you so



sure that the balance will not go too far the other way? We want to catch the guilty and ensure
that the innocent are protected.

246. Mr Lindsay: The offence outlined in the Water (Northern Ireland) Order 1999 is there, and
it has been tried and tested through courts. | know from an environmental health perspective, as
I have been dealing with NIEA water-quality inspectors taking cases from water pollution
offences, that sometimes, to their frustration, the defence available is successfully made. Yes,
there was a pollution incident, but the person against whom enforcement action was proposed
was quite able to avail himself of the defence that he did not knowingly permit, or took
reasonable steps to prevent, that pollution incident.

247. There is precedent. It has been couched and balanced in that way, and the law has worked
in that respect. Enforcement practice and protocols are important, because enforcers must not
be permitted to try to take to court innocent landowners who will have to avail themselves of the
defence. That is where the expertise and professionalism of the enforcement agencies come into
play. They carry out the relevant pre-investigation work, decide whether a landowner is liable to
be able to avail himself of a defence of knowingly permitting or causing an offence and, in that
situation, not proceed against the landowner.

248. The Chairperson: | want to read something for clarification. The consultation document that
was issued last year stated: “The Department proposes that the wording of Article 4 should be
amended to provide that an offence is committed in instances where an unlawful deposit of
waste is made, whether knowingly or otherwise. The Department proposes that the wording of
Article 4 should be amended to provide that an offence is committed in instances where an
unlawful deposit of waste is made, whether knowingly or otherwise. The Department further
proposes that the amended legislation should provide for a possible defence in circumstances
where the accused can demonstrate that he exercised all reasonable care to prevent the
incident. These changes would effectively shift the burden of proof from the enforcing authority
to the accused.”

249. You sent us that.

250. Mr Lindsay: In the original proposal, the Department went on to say that mention of
whether the offence was knowingly permitted should be made. | do not necessarily agree that
the Department needs to say that. | would argue that the offence should be the deposit or the
causing or the permitting of the deposit on land for which there is no licence for that purpose.
One of the possible defences of an individual against whom the Department proposes to take
action would be that he did not knowingly cause or permit waste to be dumped. | do not
necessarily agree with the Department that article 4 needs to contain the words “whether
knowingly or otherwise”, because that seems to almost contradict the defence. There is a subtle
difference there, but it may be important.

251. Mr I McCrea: | declare an interest as a member of Cookstown District Council, which is
represented by SWaMP2008. There will always be cowboys whose intention it is to dump waste
anywhere that they can to try to save money. They get away with it many times, and, depending
on how much waste has been dumped, councils are left to carry out the clean-up and to try to
get their money back. There is a grey area as to who is responsible for the clean-up. The
Department says that it is the council, and the council says that it is the Department. | have
been involved in a few cases in which the argument between the Department and the council
went back and forward.

252. You mention the defence of individuals not knowingly permitting someone to dump waste
on their land. I know of a case in which an alcoholic who never left his house did not knowingly
permit anyone to dump waste on his property. The logic is that the council will do the clean-up,



because that is what the Department will say should happen. How will the council get its money
back? At a cost to the ratepayer, the councils have to clean up what are, in some cases, large
amounts of material. In some circumstances, there is no opportunity for councils to get their
money back. Do you foresee any changes that would, in effect, force the Department to have to
do it, or the introduction of a mechanism that will allow finances to be easily reimbursed if the
landowner is not responsible?

253. Mr Lindsay: The powers for the council to do clean-up works in default must continue to be
discretionary. There must be no obligation on councils to go in in default and try to clean up
private land.

254. Mr | McCrea: Is that the case no matter what the amount of waste? Sometimes the
deposits can be small.

255. Mr Lindsay: That is certainly the case with private land, regardless of the amount.
Otherwise, it would bring us to a nightmare scenario. If perpetrators got to know that they could
deposit waste and avoid paying a £100 or £120 landfill fee — or a lot more in the case of special
waste — they would dump the material and not worry about the circumstances of the
landowner, because, if the landowner could not be found or could not pay for the removal of the
waste, the local authority or the NIEA would go in and clean it up. That is a nightmare scenario,
and one that must not happen. However, the authorities, either the NIEA or the councils, may
intervene in exceptional circumstances in which there is an immediate threat to public health or
an immediate serious risk of significant pollution, if it is in the greater public interest to
intervene.

256. It is a matter for debate as to what sort of slush find should be set up to pay for that, and
as to who should pay into it, in the event of an authority not being able to recoup the money. It
is an interesting area. It may be that some sort of fund could be set up — for example, through
tax credits — to draw down money in situations such as that, in which it has not been possible
for the relevant landowner to expedite a clean up, either quickly enough or at all, and in which
there is a real imperative to get it sorted. It is important that that cost is not borne by, for
example, the ratepayers of a particular district.

257. Mr Patterson: Under clause 1, proposed new article 4A of the 1997 Order states that
councils will be permitted to use the funds from the fixed penalty notices to recover the cost of
offences. However, those powers are intended to be used for less serious offences. Therefore,
councils would still be left with the burden of the bigger offences.

258. Mr Dallat: I do not understand why criminals who dump stuff illegally are always described
as cowboys. John Wayne was my favourite cowboy, and he never did anything like that.
[Laughter.]

259. Mr | McCrea: He is also a fictional character.
260. Mr Dallat: Perhaps the odd butt on the ground, but that would be it.

261. On a serious note, following the Minister's announcement last week that the 26 councils are
to remain, | thought that there would be a renewed enthusiasm among local councils to make
their worth felt in a real and practical way. | am probably picking up the wrong message that
this should be the overall responsibility of the Environment Agency, which is cocooned in the
Gasworks, seldom seen and grossly understaffed. However, is there an opportunity for
collaboration among councils to seriously take on board the wishes of the public? Our
environment is a mess, largely through criminality, but also through a culture of untidiness.



262. There is not a person out there who does not use the term buck-passing. This morning, |
passed three dead badgers, and | know that people will want to know whose responsibility it is
to remove them from the road. They cause a serious stink and are a health hazard. Councils do
not like to remove a dead badger, particularly if it is on a border between two council areas.
Staff will practically go out with a foot ruler to show that it is not in their area.

263. The issue we are here to discuss is a very serious one. It is good that councils come and
give evidence, and we certainly want to make best use of your presence. However, there is a
horrendous problem over who is responsible. People can spend a whole day, as you know,
ringing organisations such as the Rivers Agency and Waterways Ireland. Something that we
have not discussed is the fact that much of the pollution in our rivers and lakes. Who is
responsible for cleaning them up? That should be covered in legislation and should be
addressed. The practice of buck-passing all over the place among Departments must end, and
we need the legislation.

264. | have a great deal of sympathy for landowners, but, from experience, | know that, when a
landowner erects a clearly defined fence, by and large that stops the problem. Perhaps
landowners should define their land, because fly-tipping occurs when slats are left open. | would
like to hear your response to those points.

265. Mr Lindsay: From Banbridge District Council’s point of view and based on my collaborations
with other councils through the chief environmental health officers’ group and with SWaMP2008,
I know that councils are wholeheartedly in favour of getting stuck in and dealing with the blight
that is illegal waste disposal, and associated issues. We see that as a key role for councils and
local government officers who, as | said earlier, have local presence, local knowledge, local
contacts and local intelligence. We are well placed to carry out that role, and we are
wholeheartedly up for making a significant contribution to tackling the problem. That is a given;
there is no argument about that. As | said before, collaboration and working together among
central government, the NIEA and local councils is absolutely essential. Local government
officers want to do that.

266. Mr Dallat talked about buck-passing. If the legislation gives a dual role to councils and NIEA
on those issues, that will be a 110% guaranteed recipe for buck-passing, the like of which you
have never seen before, Chairman, unless we get a clearly identified, mutually agreed
demarcation of roles and responsibilities in an enforcement protocol. That is paramount. Local
government officers have been making that point for at least the past two or three years, when
it was on the cards that councils were going to be given back the enforcement role. We need
that to happen, and it needs to be mutually agreed and clearly communicated. Then, anyone
who tries to pass the buck will fall foul of the clear protocol.

267. Mr Dallat: That is good. I agree with all that.
268. The Chairperson: There were some good and some bad cowboys, Mr Dallat.

269. We will have more questions to ask about article 4. Will you provide us with your preferred
exact wording? The Committee would like to look at that. Thank you.

270. Mr Lindsay: Thank you very much, Chairman.

271. The Chairperson: We will now receive a briefing from representatives of the Northern
Ireland Local Government Association (NILGA) on the Waste and Contaminated Land
(Amendment) Bill. I welcome Mr Shaun Gallagher from Derry City Council, who is the chairman
of NILGA and vice-chairman of the Strategic Waste Board (SWB); Mr Tim Walker, from Belfast
City Council, who is the UK president of the Technical Advisors Group (TAG); Mr Mark Kelso, who



is Cookstown District Council's chief environmental health officer; and Ms Karen Smyth, who is
NILGA’s head of policy.

272. Mr Weir: | declare an interest as a vice-president of NILGA.

273. Mr Beggs: | declare an interest as a member of Carrickfergus Borough Council and as a
landowner.

274. Mr B Wilson: | declare an interest as a councillor and as a member of NILGA.

275. The Chairperson: Here we go with all the dual mandates. | ask Mr Gallagher to open up the
discussion.

276. Mr Shaun Gallagher (Northern Ireland Local Government Association): | thank the
Committee for the opportunity to talk to you today. Much of what you will hear will follow on
from what the previous set of witnesses talked about. My colleagues and | will take a few
minutes to highlight the key issues for local government that have arisen from the Waste and
Contaminated Land (Amendment) Bill, after which we will be happy to answer any questions that
Committee members may have about local government's waste management role.

277. Waste management is a key issue for local government because of the huge impact that it
has on local communities, the economy, the environment and council budgets.

278. The Bill marks an opportunity to amend and make small additions to current legislation. We
welcome that. Local government asks the Committee to take note of the fact that we are
encouraging the Department to work on a longer-term, more creative strategic approach to
developing appropriate legislation for Northern Ireland on environmental issues, including
climate change and waste management. In addition, we would value the Committee’s support in
ensuring that the relevant units of the Department are adequately resourced to do that
important work. Furthermore, we request that the Committee considers the potential for the
Department of the Environment (DOE) to establish a working forum in which the Department,
the NIEA and councils can meet regularly to consider and discuss enforcement matters.

279. Members will have received our written submission on the Bill and will be aware of the
issues that it highlights. The key issues for councils in the proposals are the sharing of
enforcement responsibilities with the NIEA, and the necessary working arrangements and
protocols that need to be developed. That is what we shall focus on today.

280. Before handing over to Mr Walker, | want to highlight one simple fact: the NIEA's
responsibility for a site kicks in when 20,000 tons of waste has been deposited on it. A council’'s
responsibility kicks in when 20 tons of waste — around two bin lorry loads — are involved.
Consequently, responsibility for the 19,980 tons in between is a grey area. As the previous
witnesses said, things could be tightened up a lot.

281. Mr Tim Walker (Northern Ireland Local Government Association): Good morning, Chairman
and members. | shall cover the proposed amendments to articles 4 and 5 of the Waste and
Contaminated Land (Northern Ireland) Order 1997, how to set rules and responsibilities, and the
establishment of a protocol. I shall then hand over to Mark Kelso, my colleague from the
Northern Ireland Chief Environmental Health Officers Group (CEHOG).

282. At present, the issue for councils is that our enforcement options on the legal disposal of
waste are limited merely to issuing article 28 notices, which relate to the removal of waste from
land but do not include a facility to recover costs. Therefore, we are pleased to see the



legislative proposals and amendments to allow councils to prosecute offences for breaches under
articles 4 and 5. However, we are also of the view that the proposals need to go further in order
to give council officers the same comprehensive set of powers of entry and investigation that the
NIEA has under article 72 of the 1997 Order, including regulations under article 5(7), which are
to do with the recovery of data and the storage of and access to information. Otherwise, the
powers under articles 4 and 5 will not be sufficiently deliverable.

283. For a number of years, NILGA, TAG, CEHOG, the Society of Local Authority Chief Executives
and Senior Managers (SOLACE) and the Department have been working on an agreed approach
to on-the-ground enforcement and delivery. It has come to bear that the NIEA — formerly the
Environment and Heritage Service — does not have the resources to tackle breaches at the
lower level that you heard about a few minutes ago. The almost arbitrary figure of 20,000 cubic
metres — 20,000 tons — of waste has become the cut-off point. Therefore, we believe that a
large number of illegal sites in Northern Ireland are not being actively or rigorously pursued. In
addition, a multiplicity of smaller incidents is also being overlooked. If that situation is allowed to
continue, given the legislative changes that are coming from the framework directive and
increasing landfill charges, it is likely that that level of dumping and illegal fly-tipping will
increase, leading to quite a significant problem. You heard from our colleagues in SWaMP2008 of
the potential for a fly-tipper’s charter. Fly-tipping is likely to become more of a problem as the
departmental focus shifts increasingly to commercial-, industrial-, construction- and demolition-
type wastes, which, as | said, are a result of the increased cost of landfill — rapidly approaching
£100 a ton.

284. How do we come up with a solution? As | said a minute ago, for a number of years, we
have been discussing with the DOE how to establish a working protocol. You heard that councils
would like to play a more proactive role and that the amendments under articles 4 and 5 would
provide them with that. However, we are also firmly of the view that it is critical that we know
what the councils and the DOE will do, and how we will transfer the responsibility from one party
to the other.

285. Currently, local government is only responsible for the Litter (Northern Ireland) Order 1994,
and, as you heard, the NIEA has informed us informally through various conversations that it is
not really interested in dealing with any waste volumes or events of less than 20,000 tons. The
entire local government sector is firmly of the view that the demarcation point, as developed
through a protocol in England and Wales, should be around 20 cubic metres, which is of the
order of a single, large skip lorry full of waste. That is the established protocol that was
developed in England and Wales, and the phraseology is:

“fly-tipping of quantities of waste up to and including a single tipper load of waste deposited at
one time (i.e. up to approximately 20 m3 in a single deposit)".

286. Our recommendation from the consultation document is that that should be applied in
Northern Ireland.

287. The protocol developed a number of years ago in England and Wales was based on the
most appropriate organisation, or tier of government, dealing with incidents. Our colleagues in
SWaMP2008 told you about local knowledge and ability to respond. The protocol is not based on
the quantity or number of incidents but on volume. Therefore, a clearly set out fly-tipping waste
disposal protocol is required to ensure an effective working partnership between us and the
Environment Agency. That should be done before the proposed amendments to the 1997 Order
are implemented.

288. Given the relative size of councils here, we recognise that a demarcation point of 20 cubic
metres would be a much more extensive commitment on behalf of Northern Ireland councils



compared with their English and Welsh counterparts. As you heard, adequate resources will also
be needed to allow councils to investigate and enforce articles 4 and 5 and to deliver any
requirements arising from such a protocol. We feel strongly that, at this point in time, it is
unacceptable simply to pass on inspection, enforcement and clean-up costs directly to
ratepayers. Even with the identified delineation between councils and the NIEA, they will both
need to seek additional resources to discharge those duties.

289. | shall now pass over to Mark Kelso, who will look at some research and data issues, after
which I am sure that there will be questions about the best mechanism with which to go
forward.

290. Mr Mark Kelso (Northern Ireland Local Government Association): Before | talk about data, |
must say that, until December 2003, councils did the work. They were the sole regulators for
illegal waste disposal in Northern Ireland. There was no such thing as the Northern Ireland
Environment Agency’s environmental crime unit. The work was delivered by a small body of
officers in local government. With the introduction of this legislation, hopefully, we will come full
circle, and councils will have a statutory role to play.

291. With respect to research and data collection, | want to highlight the fact that discussions
have been ongoing with the DOE to develop an evidence base of the level of illegal activity
across the 26 council areas. That has been difficult to achieve, for the obvious reason that
councils do not have the statutory remit to undertake such a body of work. Nevertheless, we
have been trying to collate information. At this point, | should emphasise that councils already
populate an information base on waste data-flow information for the Department, and that is
provided quarterly. It should also be noted that two of the questions to which councils respond
relate specifically to illegal waste disposal. Therefore, there is already a data set in the
Department, although there may need to be more cross-sectoral working.

292. Taking forward a new data information system will involve a new body of work, so it must
be realised that, in doing so, councils will incur considerable costs. Some research has been
carried out into the matter, and the estimated cost for Northern Ireland ranges from £350,000 to
£500,000. Would that be a good use of ratepayers’ money? Although at government level it
would not be, we argue that there is a sufficient evidence base to move forward on the basis of
adopting the level of waste for which councils will be responsible — up to 20 cubic metres or 20
tons — that Tim Walker identified. Anything above that level would be the responsibility of the
Department or the Northern Ireland Environment Agency.

293. Of the statistics that have been gathered, | draw members’ attention to the work that was
carried out in 2006-07 and 2007-08. In 2006-07, 17 councils participated in a short, snapshot
survey, in which a total of 3,243 incidents of fly-tipping in their localities were identified. That is
not a full picture, but one can safely say that the figure for the whole of Northern Ireland would
be in the region of 4,500 to 5,000. In 2007-08, 250 formal referrals were made to the Northern
Ireland Environment Agency, using its formal referral process, which involves completing a very
detailed form by setting out the nature of the incident, its geographical location and the potential
volume and type of material that needs to be dealt with. My understanding is that the feedback
on referrals made to the NIEA is very poor. Of the 250 formal referrals, councils received
feedback on any action that was taken in only 1% of cases. | also understand that the level of
referrals has not decreased. A snapshot survey carried out last week indicates that the number
of incidents per council is of the same order. Any additional workload that might be placed on
councils in order to gather statistical information would have to be treated as a new burden. As
such, any cost element would have to be allocated to councils.

294. We welcome the opportunity to dispose of some incidents by use of fixed penalty notices. It
has already been said that the relevant agencies need to produce a clear enforcement guide that



identifies the parameters for using the fixed penalty process. Fixed penalties provide a cost-
effective regulation mechanism, and they would enable councils to dispose of a humber of small-
scale incidents without going through the full rigour of the court process, which can be very
time-consuming and costly. However, there are instances in which rogue traders must be dealt
with, and the fixed penalty process would not be a suitable measure with which to do so. In
such cases, the legal process would be the option to choose.

295. It has been suggested that, for domestic incidents, a fixed penalty fine of £200 should be
levied. CEHOG, which is my professional group, identified a fixed penalty of £500 for a small
commercial-type incident; for instance, a hot-food vendor who decides to throw his accumulated
waste from a day’s trading over a hedge rather than deal with it himself. Therefore, we are
suggesting a £200 fixed penalty fine for domestic waste and a £500 fine for minor commercial-
type incidents. The moneys accrued from those fines would be used to pay for the service and
the clean-up costs that councils might incur as a result of undertaking their responsibility.
Obviously, there needs to be some communication between the regulators. NIEA also has the
option to levy a fixed penalty fine, and its guidance would need to be taken into consideration on
that matter.

296. We need a very clear protocol to determine who does what in Northern Ireland. It is
evident that such a protocol must be finalised, agreed and put in place before the legislation
comes into effect, or we will be faced with a situation in which one body will point the finger of
responsibility at another. The agencies need to engage in clear partnership-working. For
instance, |1 work in the west of the Province, and | cannot tell you who in the Environment
Agency has responsibility for my region. That person has never made himself or herself known
to me or my council. That is an indictment of the way in which the service is delivered. There
must be clearer and more robust mechanisms for the way in which we do our business.

297. There have been situations in the west of the Province in which we have had to bear the
costs of the clean-up of contaminated waste from fuel-laundering processes. We need a fund to
be set aside to deal with that issue so that councils can bid for the costs of those activities. The
protocol would sort out who has the responsibility for cleaning up material that is dumped in
watercourses and waterways.

298. Mr S Gallagher: That completes our submission, Chairperson.

299. The Chairperson: You said that, before 2003, councils had responsibility for waste
management.

300. Mr Kelso: Yes.

301. The Chairperson: Did they have responsibility for all types and amounts of waste
management? Was there a threshold?

302. Mr Kelso: No. Through the councils, local authorities were, before 2003, under the Pollution
Control and Local Government (Northern Ireland) Order 1978, fully responsible for dealing with
all waste licensing and enforcement against illegal waste dumping activities in Northern Ireland.

303. The Chairperson: Do you want to set a threshold for councils? How would such a threshold
be set? You said that councils in England were bigger, which is fair enough. They may have the
ability to facilitate a higher threshold. However, there are bound to be examples where the
protocol is working better — in Scotland, perhaps. Can you expand on the protocol and on the
threshold?



304. Mr Walker: The threshold that we are suggesting is borrowed specifically from the English
and Welsh protocol, which, I think, was developed and finalised between 2004 and 2005. It very
clearly involves a variety and range of partners. It is not just about a relationship between the
councils and the Environment Agency; it also brings in the National Farmers’ Union, the Forestry
Commission, National Rail and a whole range of landowners on whose land waste might be
dumped. The protocol looks at roles and responsibilities, and at who is best placed to respond.
Councils recognised that they could respond to and deal with 20 tons of waste quite quickly. Any
larger amounts could be referred to the Environment Agency, which could take appropriate
measures. A series of hotlines and freephone reporting lines were put in place.

305. The protocol allows individual counties to work specifically with the Environment Agency in
their area. It provides an overall framework for the whole of the UK, in which individual
Environment Agency officers put in place. The partnership in the locality, in places such as Leeds
or Bristol, was supplemented with the likes of Flycapture to record and report the number of
incidents nationally.

306. Where it has worked, it has done so very well. In many instances, there have been
successful prosecutions, and partnerships been very successful in reducing the amount of fly-
tipping. There are other areas in which it has worked less well, because partnerships do not
always work.

307. The protocol is not a very large document. Nevertheless, it has been produced, and there is
a separate version specifically for Wales. It runs to only something in the order of 35 to 40
pages, but our contention is that it could act as an effective starting point for discussions with
the DOE or the NIEA. We could use it as a framework document from which to work up a local
edition.

308. The Chairperson: It is common sense to set out responsibilities and guidelines, and we
need to achieve those through the legislation.

309. Mr S Gallagher: In fairness, the NIEA, which was formed in 2003, took on responsibilities
that, | believe, it did not have the resources for or the expertise to deal with. The difficulty is
that communication between the NIEA and local government is, as most representatives will
agree, very poor. | get the impression that it does not feel obliged to engage with local
government, politicians or elected Members, and that is a serious difficulty. For example, as the
vice-chairperson of the SWP, Fermanagh District Council approached me concerning an illegal
trailer of waste that had been dumped on the main road into Enniskillen. It was over the 20-ton
limit, so it sat there for a week because nobody could agree on who should dispose of it. It was
supposed to be the NIEA, but it said that it did not have the expertise. Eventually, Fermanagh
District Council processed the waste. The NIEA then, for want of a better word, summonsed the
council to court for illegally processing illegal waste. | had to speak to Minister Poots to get the
case withdrawn. That is the kind of nonsense that sometimes happens. Local government does
waste very well; the expertise and history are there. We must restore the balance.

310. Economic pressures and the growing list of materials that are not allowed to go to landfill
mean fly-tipping will increase. Therefore, measures to tackle it will have to be resourced. At this
moment, in Craigavon Borough Council’s area, there is a trailer of waste that has obviously come
from the illegal fuel industry. It is parked up and will have to be dealt with. Again, it will be the
council that will have to move in to process the illegal waste, because acids and all sorts of
chemicals are involved. | commend the NIEA for its work on the big, high-profile cases, with
which it has had success, but it needs to learn to engage at lower levels so that, as elected
members, we get fewer and fewer such incidents.



311. The Chairperson: | totally agree. Down through the years as a local councillor, 1 had similar
difficulties. A gap clearly exists, and it must be closed. We will go back to the NIEA to find out
exactly what the problems have been. Sometimes the NIEA gives the impression that it is
operating in a silo. To be fair, it is not about individuals, but that is the impression that the
agency gives. Nevertheless, it is opening up a wee bit.

312. Ms Karen Smyth (Northern Ireland Local Government Association): Fly-tipping is such a big
problem, so finding adequate resources to tackle it has been the main issue for the NIEA. In
recent months and years, NILGA has begun to ask itself about the future of landfill tax. At the
moment, landfill tax is collected from councils, goes into the Exchequer and comes back through
the Northern Ireland block grant. However, if landfill tax money were to be ring-fenced in order
to deal with environmental issues, we would be ahead of the game in dealing with and
resourcing the solutions to the problem.

313. The Chairperson: It is very hard to get money out of Sammy Wilson.
314. Ms Smyth: Yes, | know.

315. The Chairperson: Nevertheless, it is a resource issue. | would like you to talk about actual
costs. You have data on fly-tipping incidents, and, presumably, you have projected costs. How
will councils cope? We must ensure that we get value for money, and anyone who has been a

councillor will know that when someone sees something dumped on the road, whether it be a

crisp bag or a lorry load of stuff, the council is the first port of call.

316. Mr S Gallagher: To give you an idea of costs, Craigavon Borough Council, for example, has
to deal with that trailer full of materials from the illegal fuel business. That will cost the council
around £10,000 to process. That money will come out of the council’s engineering department’s
budget or some other budget. We have all been there and we all know what happens.
Something else will have to do without, because 10 grand will have to be allocated to process
the waste. If we get tighter control and co-operation, it is important that a resource fund is in
place that councils can dip into so that their budgets do not go haywire during the year.
Unfortunately, such illegal activities continue.

317. The Chairperson: You talked about bidding for funds to tackle the collection of waste. It is
obvious that you will want to set a threshold for that. The other issue that | want to raise
concerns fuel laundering. It seems that there is one threshold for one type of activity, but you
are talking about bidding for funds to deal with diesel laundering, and so on. Can you expand on
that?

318. Mr Kelso: I will deal with the laundered product to start with. The best way to describe that
product is as a hazardous waste. On that basis, it should not even be discussed at this table,
because it falls into a different category altogether. It should be dealt with by the Department of
the Environment through the Northern Ireland Environment Agency as a hazardous waste.
Obviously, the Department can respond to the issue of whether it should deal with complaints
when it gets them. To date, however, councils have been identifying issues in their area and
formally notifying the Department that there is potentially hazardous waste that needs to be
dealt with, yet nothing has happened. It has fallen to local councils, in the best interests of
public safety, to address the issue and deal with it to the cost of the ratepayer. As Shaun
Gallagher said, some of those illegal activities, which are happening regularly in Northern
Ireland, have cost more than £10,000 each to deal with. If councils are going to have to keep
doing that work, a fund should be set aside for it. Some sort of cost-recovery mechanism is
needed for councils that are doing work that the Department should be doing.



319. You asked about the data collection situation. We collected data in 2006-07 and 2007-08.
We have had discussions with the Department since then about the need to put in place a data
collection system to provide an evidence base to identify where the cut-off point for
responsibility lies between councils and the Northern Ireland Environment Agency. At present,
we are saying that we do not really need that level of detailed information to agree the protocol.
If we are to replicate the protocol in England, Wales and Scotland, a demarcation level will be
set at 20 tons. A load of less than 20 tons will be dealt with by councils, but any load greater
than 20 tons will be dealt with by the NIEA. There is a need to gather information, but that
information can be gathered further down the track. We can put measures in place to do that,
but we need to agree the protocol first, after which we can look at the potential for gathering
information as we start doing the business.

320. At present, we estimate the costs to Northern Ireland local government of data recovery,
based on 2008 figures, to be between £350,000 and £500,000. That alone, if we have to go
down that route, will be a new burden on councils. We will have to bid for that money to be
made available to councils to put in place a robust data collection system.

321. The Chairperson: Do members have any questions? They are very quiet today.

322. Mr Beggs: You say that you want a fund to enable local government to recover significant
costs that may be incurred. Will that be on a percentage basis, so an incentive remains for
ratepayers to report incidents? Will councils be able to recover 100% of their costs, or perhaps
50% or 90%?

323. Mr S Gallagher: Do you mean for the recovery of more than 20 tons of waste?
324. Mr Beggs: For whatever the council is bidding for. You are bidding for a fund.

325. Mr S Gallagher: If the Department provides a fund, improving the situation will prove very
simple. As | said, councils do waste well, so if something is dumped illegally, the NIEA will have
the facility to approach the relevant council to ask for the problem to be cleaned up and sorted
out. It will be able to authorise the council to deal with the incident. Subsequently, the council
will submit a bill to the NIEA, and, hopefully, funds will be available. That is how | envisage the
problem being resolved. If there is still a grey area, there will be a fight for different budgets,
and it will be very difficult for councils and the NIEA to allocate parts of budgets that they may
not have.

326. Mr Beggs: What happens if less than 20 tons of waste is dumped?

327. Mr S Gallagher: If it is less than 20 tons, the local authority will deal with it. Twenty tons is
a substantial amount of waste, equating to the average 40-foot lorry full to capacity. | would
class anything more than that as a major waste incident, which the NIEA would probably need to
deal with.

328. Ms Smyth: In the current economic environment, we must be realistic, because bidding for
resources will be very difficult. Nevertheless, we have to keep to the forefront of our minds in
local government that we want to minimise the impact on ratepayers. We are willing to sit down
with the Department and the NIEA to work out a system that is realistic and will have a
minimum impact on ratepayers.

329. Mr Kelso: Any fund would be for situations in which we are unable to identify the offender
and, consequently, cannot follow through with legal action. If a council is following through with
a formal process for under 20 tons of waste, hopefully it has identified the offender and is taking
legal action. A cost-recovery mechanism should already be built into that process. In that



situation, there would be no need to bid for funding. We are talking about funding in situations
that involve laundered fuel waste, where we cannot trace ownership because the waste has
been abandoned on vacant ground, and dealing with it is a real problem involving a lot of cost.

330. Mr Walker: We are also talking about the fund being available for a limited time — until the
protocol is established and the roles and responsibilities are enshrined. It will not be in
perpetuity, but just until we establish a working relationship. Thereafter, we will look at how best
to apportion costs to or recover costs from the two parties involved.

331. Mr Dallat: You said that local councils are good at disposing of waste, Shaun, and that is
absolutely true. However, they are not so good at preventing waste being dumped. NILGA put
years of effort into trying to bring about new council areas. That will not be happening. We now
have this big problem that affects the environment. Should the issue be tackled in collaboration
with neighbouring councils?

332. Mr S Gallagher: As you know, there are currently three waste management groups:
SWaMP2008, the North West Region Waste Management Group and Arc21. Those groups are
focusing minds in local government on waste. Recycling rates have gone up. They are at almost
37%, which, if you think back five years, is a massive increase. In fairness, it is a credit to local
authorities, and very much a matter of co-operation. The problem with fly-tipping and illegal
dumping is that it is done by people who do not give two damns about the environment. As
Patsy McGlone said, it is usually done in somebody else’s backyard. People never dump near
their own yard. Therefore, there will always be clean-up and environmental costs. Better co-
operation between the NIEA and local authorities is needed, because there is a gap, and while
that gap exists, these boys can have a field day.

333. Mr Walker: We need to take legal advice on how collaboration between councils should be
conducted and discharged. Nevertheless, the prospect exists.

334. Mr Dallat: We spend a lot of time seeking legal advice, while those who commit the crimes
do not seek any.

335. Mr S Gallagher: Good point.

336. Mr McGlone: If there is expanded collaboration among clusters of councils, a
communication issue with the NIEA will arise. Mark’s comments surprised me.

337. It seems amazing that an enforcement body that is responsible for the environment has not
communicated with an essential wing of local government, which is responsible for enforcement
and waste. One of the lessons that we can learn and have learnt — indeed, | heard it very
acutely from Mark — is that enhanced and increased communication is needed. It is amazing
that officers with a responsibility for an area have not reached out to that area to touch base, or
even to send their business card or an e-mail. That is astounding in this day and age. Further
lessons need to be learned on the basic rules of communication.

338. Mr S Gallagher: Many councils would welcome that, particularly council officers.
339. The Chairperson: The Committee will contact the NIEA. | would like to think that over the

past 12 or 18 months that some liaising has taken place, but the Committee will find out if that
has been the case.



340. Finally, having listened to the previous evidence session, does NILGA agree with the
wording of the proposed amendment to article 4 of the 1997 Order? The proposal is to withdraw
the original amendment —

341. Mr Kelso: The professional officer group agreed with the proposal put forward by the
Department. However, the officer's comments have been well made, and NILGA is happy to
consider any further amendment that the Department puts forward.

342. The Chairperson: Thank you.

343. Mr S Gallagher: | thank you, Chairman, and Committee members for the opportunity to
speak with the Committee today. Keep up the good work.
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344. The Chairperson (Mr Boylan): | welcome Michael Hatch and Anne Blacker. You should make
a five- or 10-minute presentation, after which I will open the meeting to some brief questions
from members.

345. Ms Anne Blacker (Northern Ireland Environment Agency): My understanding is that we are
here because the Committee wants to find out more about fly-tipping and any possible protocol

that may be agreed between the Department and councils. | am the head of the environmental

crime unit in the Northern Ireland Environment Agency (NIEA), and Michael works with me and

looks after the criminal investigations. | shall outline what my unit does and why it does it, and |
will tell the Committee about some of its experience of wider illegal waste and fly-tipping issues.
After that, | will be happy to take questions.

346. The environmental crime unit has been looking at what has been described as serious and
persistent waste crime since nearly the start of 2003. At that time, the legislation that regulates
the waste management industry passed from councils to NIEA, and, at that stage, it appeared
that there was a great deal of commercial-scale breaches of legislation. That is why we started
to look at the issue from an enforcement point of view. The team is now a Northern Ireland
Environment Agency-wide crime unit, and, because of the seriousness of the issues involved in



waste crime, we are focused on that. The reasons for that include, as was discussed in the
previous session, the risk of infraction of, and fines from Europe if we do not implement, the
waste framework directive and other directives; the high risk of pollution to the environment
from illegal waste; the risk to human health; and the economic damage to legitimate business if
there is a great deal of legislative breaches and criminality in the industry. For those reasons, we
have tended to focus on the more serious end of waste offending. We have focused on those
who profit from operating commercially and carrying out illegal activity with waste.

347. We are moving steadily towards intelligence-based methods of working so that we target
our limited resources at the most serious offending, with the aim of creating a deterrent to those
who would seek to breach the waste management legislation. We have moved towards using
proceeds-of-crime legislation for the more serious cases to attempt to deprive offenders of
financial benefit. Essentially that is the aspect in which Michael and I are involved.

348. We have experienced smaller-scale incidents of illegal dumping, and we tend to find that
there is usually little evidential material for such incidents because the dumping is done casually,
while commercial-scale dumping is deliberate and planned. The briefing that we have provided
to the Committee gives much more detail on those subjects. | am more than happy to take
guestions now.

349. The Chairperson: Around four weeks ago, when | was on holiday, | visited a reserve in my
constituency where people go for fishing, recreational walking and so on. There were around
100 tyres and loads of rubbish, and, thankfully, it was cleared by the services. Within a week, a
load of building material had been dumped in it. The whole place had been cleaned up, and
everybody was saying that that was great, but, within one week, after the press and media had
covered it, the illegal dumping happened again. | have requested a barrier, but the problem is
that it is on a main road and there are no parking facilities outside it. That is an example of what
is happening.

350. To get back specifically to the Bill, how far has the protocol advanced? There is a debate
about the thresholds.

351. Ms Blacker: As recently as yesterday and earlier this week, the protocol was discussed
between the four departmental officials, the council officers and us, with a view to reaching a
position to which we can all happily sign up. That process is ongoing. The threshold between
where councils stop looking after incidents and we start may, ultimately, be a decision for the
Minister, but positive work is ongoing.

352. The Chairperson: That was going to be my next question. | am glad to hear that, because,
in the past, there has not been such good work. There should be proper joined-up working
between local councils and your agency, although | appreciate that everyone has their own roles
and responsibilities.

353. | do not know whether you are aware of the Banbridge amendment, which relates to the
burden of proof and responsibility. To my knowledge, it concerns, for example, someone driving
down the road and firing a bottle or something into a field indiscriminately and the subsequent
burden of proof. Can you elaborate on that?

354. Ms Blacker: I will start, and Michael may wish to comment as well. All the offences in the
current legislation and the new legislation are criminal offences. When we take someone to
court, we are required to prove the offence beyond all reasonable doubt. The burden of proof is
on us to do that. At the moment, and the new proposal is the same, offences connected with
illegal dumping require proof that the material was knowingly dumped or knowingly permitted to
be disposed of.



355. We deal with the serious end of illegal dumping, and, unfortunately, that involves organised
criminality in several instances. People who are involved in that sort of activity will find any
loophole in any legislation to try to get around it. Defences have been mounted in the past in
which defendants have stated that they were not aware that the activity was going on. We have
had to go to some lengths to prove that they knew about it and secure guilty verdicts.

356. | can understand the other side of the coin, as we also get serious cases where elderly
people who happen to have land registered in their name have a great deal of material dumped
on their land, sometimes by their own family members, and those elderly people are legally
responsible. We have never sought to prosecute the landowner on those occasions. It is easy for
us to control that as one department that is looking at a serious sector of criminality. It would
become much more difficult to control if the clause were removed for 26 different bodies plus
our organisation. That could lead to genuine victims of crime, who did not know that their land
was being used for that purpose, being convicted and ending up with a criminal record.
Therefore, there is a proportionate argument as to how that clause would be used.

357. The Chairperson: | understand that there are cases of illegal dumping in which the farmers
and landowners genuinely do not know about it. What is the difference between the new Bill and
previous legislation? There are minor fines for someone who throws a bottle, for example, but
what about a case of a lorry load of material that is dumped on land or a field that has been
secured? As regards the burden of proof, Banbridge District Council argued that it should be for
landowners to prove that they knew nothing about the dumping. That will be very difficult in
some cases, and there is also the cost of removal to consider.

358. Ms Blacker: It is important to distinguish between enforcement, which may result in a
conviction for the activity, and removal, which is a completely separate process. One is not
necessarily dependent on the other. At the moment, article 4 offences relate to illegal disposal of
waste without a licence. The Bill will still require proof that the activity occurred with the
knowledge of the landowner or the other people involved. I do not think that that has any
impact on removal under other powers in the Bill, which enable notices to be served requiring
waste to be removed.

359. The Chairperson: | would not like to try to argue with your agency in such a situation.

360. Mr Michael Hatch (Northern Ireland Environment Agency): Ms Blacker explained it as best
she could because it is slightly confusing. From our selfish point of view, we would not mind the
phrase “knowingly" disappearing, because that would make taking cases slightly more
straightforward. However, apart from the greyer areas in which there is not a commercial scale
of lorry after lorry dumping over a period of weeks, it should be relatively straightforward for us
to establish that the landowner should have known what was going on. When there is a one-off
fly-tip, or even a lorry load dumped once on land, it seems harsh to hold the landowner
responsible on those occasions. That may be the sort of case with which the councils could deal.
I do not have a fixed opinion, but, from our point of view, getting rid of the word “knowingly"
would make our work easier because we deal with the bad guys at the serious end of the scale.

361. The Chairperson: | understand that. The point that | am trying to clarify is that | have seen
examples of illegal dumping within a period of two weeks. | contacted three different groups:
the Forest Service, the local council and the person who develops the area, and the waste was
removed. However, people cannot keep removing material week after week. Obviously, there is
a cost issue for them. | know that you try to separate the issue of trying to find out who dumped
it from the responsibility and how to address that, but, to most people, it the issues are the cost
of removal and how to prevent dumping from happening again.



362. Mr Kinahan: | congratulate you on all that you do. You have a hell of a lot to cover. | look
forward to seeing a protocol; we need that as quickly as possible. You touched on the issue of
tyres over the bonfire season. Money is involved in the whole system. Can you see any way of
changing how we deal with tyres, whether by stamping or labelling them or finding some way to
remove the money issue, so that it does not become a temptation?

363. Ms Blacker: You mentioned one issue, which is tyres, and another issue, which concerns
bonfires. We are very conscious that there have been a number of serious incidents involving the
very large-scale illegal storage of tyres on sites. | have seen correspondence on a proposal to
mark individual tyres and follow them through from cradle to grave. That is probably a policy
issue in respect of the proportionality of a system like that for that waste stream and its
practicalities. The problem happens because people are able to make money from that activity.
They charge a garage £1 to take away the tyres and, instead of dealing with them legally, they
stockpile them. They are not too far away from making £500,000 just by doing that. We are
pursuing criminal cases with financial investigations against the serious incidents that have
happened already, so that is one way of tackling the problem. The hope is that the results of
those cases, although they will not be immediate, will act as a deterrent to anybody else who
thinks that that is a good idea.

364. Bonfires are another issue entirely. Clearly, to a lesser extent, there is money involved in
that regard as well. It may be convenient for a business to get rid of some waste tyres via a
bonfire site. When that happens, it is extremely difficult to take enforcement action against the
business that let the tyres go via that route, because there is very rarely evidence to prove it.
Once those tyres are on a bonfire, as members will appreciate, there are a range of cultural and
land-ownership issues. Potentially, we could prosecute a landowner who may not have permitted
the activity to take place. There are a lot of difficulties and a lot of health, safety and security
issues for council staff and for us at that time of year. However, we hope that the action that we
are taking in the big, illegal, tyre storage cases will raise the profile and, perhaps over time, it
will not be such a big problem.

365. Mr T Clarke: | appreciate what you say about difficulties, but we all have difficulties in our
own areas, as Danny rightly knows. The public will not get a lot of confidence from what you
just said, given that bonfires probably have more effect in areas where they are not necessarily
wanted. People are imposing themselves on certain areas, and nine times out of 10 that land is
owned by the Housing Executive or a council. An enforcement notice against the landowner
would be a good thing, because it may make those bodies work harder to try to prevent bonfires
from happening, as opposed to just ignoring the problem and hoping that it will go away.

366. Antrim council, and | declare an interest as a council member, has worked proactively on
bonfires in the area and moved them from nine sites, with an incentive for each community to
run an alternative way for the people to enjoy their cultural activities. That has worked
reasonably well. Unfortunately, one community broke away from that arrangement and made it
into the media in recent years. However, it is disappointing that the Environment Agency — and
I choose my words carefully, but | have to say it — has hidden itself away from the fact that that
is taking place and has probably ignored the fact that it is in Antrim. It is disappointing to people
who have to look at that site for the rest of the year. You have to think more constructively
about how to prevent that from continuing, rather than just saying that it is difficult to enforce a
notice on a landowner. Given that most bonfire sites are on public property belonging to councils
or the Housing Executive, each of those authorities, in conjunction with you, has a role to play to
remove the problem.

367. Ms Blacker: I will take that on board. It is not something that we have deliberately ignored
or not thought through. The potential to take a prosecution against a council or other body for
having what is essentially illegal waste deposited on their land would be difficult legally, because



under the “knowingly"” clause landowners would be genuinely able to say that had not actively
given their permission for that activity.

368. If the matter did go to court, they would also be able to say that they had taken steps to
try to deal with it, or that the situation was so sensitive and difficult that they could not do so.
Therefore, before we would target any resources to deal with that, we would need to have it
thought through to decide that there was some level of potential success and also to estimate
the effect that that would have. We have good working relations with a lot of councils, the Fire
Service, the police, the Housing Executive and all the other bodies involved. In those areas, the
problem is declining through community work. Michael, you have been involved in that.

369. Mr Hatch: We have participated in numerous bonfire multi-agency committees. Generally,
success comes when the people on the ground decide that they do not want bonfires and make
that happen.

370. Mr T Clarke: In the instance that | am talking about, the people on the ground do not want
it to happen. It is influence from somewhere else, whereby individuals have decided that they
are having a bonfire in someone else’s area. So, the people on the ground do not want it, the
council does not want it, and the Housing Executive and Fire Service do not want it. We have a
multi-agency approach in Antrim, but in one area influence is coming from another area, and
illegal tyres are brought and burned to the misery of the people who live in that immediate area.
There is no problem: you can get buy-in in the area. However, if individuals want to transport
those tyres from another area into Antrim, people’s lives are made a misery.

371. The Chairperson: We must be careful. | know that Mr Clarke is making a general point
about the Bill. However, the overall issue is about tyres, and we need to look at that. We all pay
for the disposal of a tyre. When you buy a tyre, you pay so much for that tyre to be disposed of
when you bring it back to where you got it. That is the way it is supposed to be looked at. We
have seen instances recently, especially concerning tyres. We need to get to a point where we
can address that properly. That is the key element. | know that Mr Clarke is making a point
about his area, and | made a point about my area.

372. Mr T Clarke: It is a general issue. There are bonfires in more places than Antrim. | use that
example because | am familiar with the area.

373. The Chairperson: It is the tyres.

374. Mr T Clarke: It is the tyres. You touched on the idea of identification markers. People will
come up with imaginative ideas about how to get around the problem, but if you put a marker
on a tyre, you can sit here today and you can figure out very quickly how it will be taken off:
they will just cut that part out. I am not filled with optimism that we are looking at a solution
that will rid us of the problem of tyres.

375. Ms Blacker: I think that you are right, and that applies to most of what we deal with. There
would be a way to get round it, no matter what system or legislation is in place. Part of the key
to the bonfires issue is getting the information. Quite often, the issues that you describe in your
area make people reluctant to phone and give us the information that might enable us to go
back to the garage and trace what happened.

376. Mr T Clarke: With regard to that instance, the information was given: the registration of the
lorry that made the delivery was given. I did it myself, and | did not get a very good reception
from the individual in your organisation who answered the phone. To say that the information
had not been given would be a misrepresentation of the truth in this instance.



377. Ms Blacker: 1 am aware of the site that you are referring to and the report. I do not think
that this is the venue to discuss it.

378. Mr T Clarke: That happened in July, and | have not heard back from your Department since
then.

379. The Chairperson: Will you please reply to Mr Clarke? | would like to welcome Mr Clarke
back to the Committee. The general issue relates to the tyres, and how we address that
problem.

380. Ms Blacker: Yes. In our discussion with councils and our policy colleagues, | have
mentioned bonfires as a protocol issue that we need to address. We are aware of the situation.

381. Mr McGlone: On that point, this is a repetitive re-run of events. The reality is that you know
where the problems areas will be annually. You know the locations of those bonfires. You know
that people are tortured with smoke and dust, and, in some cases, the bonfires are so close to
their homes that they melt the window frames of their houses.

382. | am delighted that Trevor raised that issue, because | had a similar experience in trying to
get hold of someone in NIEA with regard to a similar incident. In light of the fact that you know
that it is going to happen, and you could set your clock by it —

383. The Chairperson: | know that I have allowed some latitude. Can you be brief?
384. Mr McGlone: | am going to be brief.

385. Mr Beggs: Reference the Bill.

386. The Chairperson: | have allowed some latitude.

387. Mr McGlone: | want to make a couple of brief points. You know that it is going to happen,
and you know the location. | would like to be assured that you will contact the police, the
Environmental Health Agency and the Fire Service in advance of those instances happening, so
that you will have witnesses and so that you can get the evidence that you require about the
people who are bringing tyres illegally to that location. | would have thought that that would not
be too big a problem. Once you identify a major location and make a few examples of people,
the word will get about.

388. Ms Blacker: | agree completely. That set-up is in place for any fires when we know that
they are going to take place.

389. Mr McGlone: It does not seem to have been working too well.

390. Ms Blacker: That goes back to my earlier comment about the information. With regard to
your comment and Mr Clarke’s comment, quite often the people who bring vehicles to those sites
to dump tyres are not arriving with valid vehicle registrations. Sometimes we do not get accurate
information. Our other alternative is to set up some sort of surveillance on the sites. To do that
legally and safely, we would require an enormous amount of resources for each site over an
extended period. That can be considered but, in the wider scheme of waste crime, it may not
justify the level of resource involved.

391. The Chairperson: We are trying to find out how the Bill can address those issues.



392. Mr T Clarke: It can address it by giving NIEA powers to do so.

393. The Chairperson: That is the main thing. | have allowed some latitude. In one sentence,
can you expand on how the Bill will address that issue?

394. Ms Blacker: The bonfire issue has not come up.
395. The Chairperson: How will it address the tyres issue?

396. Ms Blacker: In general terms, it will give the councils and the Northern Ireland Environment
Agency exactly the same powers for enforcement and clean-up, and that will apply to any waste,
whether it happens to be tyres in a bonfire or —

397. Mr T Clarke: Or tyres at Nutts Corner, and illegal race tracks.

398. The Chairperson: | know what Mr Beggs said, but it relates to the Bill. We want to ensure
that what is written on paper relates to what will happen on the ground. We must look at the
content of the legislation and how it impacts on and addresses the issue. You have seen the
examples of that.

399. Mr W Clarke: Thanks very much. I am probably going to go back over the issue again. You
touched on this point: we want to be able to deal with the issue of tyres now rather than to wait
to make provision for it in the Bill. I have spoken to many people about the issue, and | know
two or three businesses involved in recycling tyres that are greatly frustrated about the issue.
They feel that the Department is not policing the issue properly. There are licences for
stockpiling tyres, and farmers, never mind garages, have to apply for them. The paper trail,
therefore, starts at the garages. Garages should be monitored regularly to see how much they
are charging people to recycle tyres, and their books and premises should also be checked. Too
much of a blind eye is being turned to the problem. We should not make laws if we are not
going to enforce them. A responsibility has been placed on the general public to recycle tyres. If
they did not do that, we would have no bother taking them to court; that would not be an issue.

400. Somebody made a point about the statutory agencies. We have all been at inter-agency
meetings, but nothing happens at them. Nobody takes responsibility for policing of that issue.
Perhaps we should look in the direction of Europe, because large stockpiles of tyres would not
just appear and then be burnt elsewhere in Europe. Would that happen in Germany, Holland or
Austria? | doubt it very much. We, therefore, need to look in that direction and at directives on
tyres. Tyres are a waste stream. However, Chairperson, | am conscious that you do not want to
spend too much time on the issue.

401. The Chairperson: Before Mr Willie Clarke gets off the point, | remind members that we will
receive a departmental response to that issue next week. We can discuss it more then.

402. Mr W Clarke: Perhaps we could also invite those who are involved and invest large sums of
money in the tyre recycling business to come and give their opinion on how the law could be
tightened up. | am new to the Committee, and | would appreciate a list of the major
investigations that it is handling at the minute.

403. In the Mourne area of my constituency, a number of sand pits have been filled with waste.
That has affected new occupants such as Ballymartin GAA club, which has been lumbered with a
situation where it has bought a field but cannot get grant aid to develop it.

404. Mr T Clarke: Hear, hear.



405. Mr W Clarke: How are such cases sitting at the minute? There is frustration because the
process seems to involve work being done in one border area and then moving to another area.
Will you clarify how that will be rolled out and tied up?

406. Ms Blacker: That strays away from the Bill again. That is being done under other legislation
on the trans-frontier shipment of waste. All the repatriation of waste back to the Republic of
Ireland —

407. Mr W Clarke: I am not sure where the Ballymartin issue comes in.

408. Ms Blacker: There has been comprehensive correspondence with the club to explain what
the position is and when its waste will be dealt with. Therefore, that is not an issue.

409. Mr W Clarke: Dead on. I am new to the Committee, and | am a bit confused about that.

410. The Chairperson: | have allowed members to discuss three parochial issues already. We
must now stick to discussing the Bill. If members, as individual MLAs, have questions that they
want responses to, | will pass those on.

411. Mr W Clarke: As | say, I am new to the Committee, and | am confused about what the Bill
is about.

412. The Chairperson: You are entitled to ask away.
413. Mr W Clarke: There seems to be — perhaps this is not part of the Bill either — [Laughter.]
414. Mr Beggs: Read the Bill.

415. Mr W Clarke: There seems to be an overzealous approach to demolition waste. | am talking
about people who recycle stone and brick to build their home or a wall around their home. | am
aware of a number of such cases being brought to court. It is fair enough to say that those
people need licences to do so. However, is that really where resources should be directed?
Should funds and resources not be directed more towards tackling illegal waste and tyres, as
mentioned? | am not sure whether that is part of the Bill.

416. Ms Blacker: That issue is dealt with by powers under the existing legislation. However, that
power will also be extended to the councils once the Bill has been passed.

417. Mr W Clarke: I am asking whether there should be priority waste streams towards which
resources should be directed.

418. Ms Blacker: At the moment, a number of aspects must be considered before enforcement
action is taken. The potential for environmental harm is one of those aspects. Therefore, a
process of consideration must be undertaken to determine what action is most appropriate in the
various cases.

419. Mr W Clarke: It seems that demolition-waste cases go to court very easily compared to
tyre-dumping cases.

420. The Chairperson: Mr Beggs, it would be inappropriate for me to deny you an opportunity to
give us a constituency example considering that other members have done so. However, | would
prefer you to stick to the Bill, if possible.



421. Mr Beggs: First, I declare an interest. My father owns land that is undergoing improvement
through inert waste. | want to link tyres specifically to the Bill. Is there a need for adjustment in
the legislation to enable that issue to be dealt with? We have learned that one third of tyres in
Northern Ireland are disappearing. Some tyres are being burnt illegally, they are being held in
illegal stores, or they are being buried in illegal landfill sites. | am trying to seek clarification on
whether there is a need for adjustment in the legislation. In my mind, the way of dealing with it
would be to have occasional audits and spot checks on tyre dealers.

422. Under the current legislation, are there sufficient powers to enable that to happen? We
need to be careful that we do not create law that is overly burdensome. However, one third of
all tyres are going missing. If everybody knew that audits were coming down the line and
individuals could be picked out, you could concentrate on where there is bad practice. Those
who employ good practice should be regulated with a light hand because we do not want to
create bureaucratic tiers. Can that be done under the existing legislation, or do you need
something extra in this legislation?

423. Ms Blacker: The existing duty of care regulations would cover that. They require anyone
who produces waste, whether it is tyres or cardboard boxes, to keep records of what they
produced and who they handed it to, and the person that they handed it to must also keep a
record of where it went. Therefore, there should be a cradle-to-grave audit trail for every waste
stream.

424. From my experience of having looked at tyre dealerships and at people who haul waste, |
think that, in some cases, the law may not be sufficiently robust to give you a complete handle
on a waste stream that consists of a number of small, discreet items such as tyres. Therefore, if

legislation needs to be tightened to deal with tyres, it would be the duty of care legislation and
not the Bill, which is broader in its scope for enforcement and clean-up powers.

425. To do an audit of a garage to determine where every single tyre goes and where it goes
after that —

426. Mr Beggs: We are talking about one third of tyres going missing.

427. Ms Blacker: It would be a massive undertaking. Anything could be done if the resources
were there. Therefore, again, it is a policy issue and a prioritisation issue.

428. The Chairperson: | take it that we are not going to chip tyres or bins. Is it envisaged that
the protocol will be out before the Bill is introduced?

429. Ms Blacker: My understanding is that the Bill will not be commenced until the protocol is in
place.

430. The Chairperson: Will the protocol look at prioritisation, as Mr Willie Clarke mentioned?

431. Ms Blacker: | think that actual volume of waste is being considered to determine a cut-off
point as regards our responsibility for enforcement and below which the councils would look
after it.

432. The Chairperson: Thank you very much. No doubt, we will see you again.
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433. The Chairperson (Mr Boylan): I welcome Denis McMahon, Donald Starritt, Jennifer McCay
and Karl Beattie.

434. Mr T Clarke: Forgive my ignorance, because | am new to the Committee. Does the Bill deal
with new contamination or land that was filled in the past, either legally or illegally?

435. Mr Denis McMahon (Department of the Environment): The Bill refers to all contaminated
land.

436. Mr T Clarke: Does it apply to land that was filled when councils were in control of it? |
declare an interest as a member of Antrim Borough Council, because there are implications for
some councils from changes to legislation on contaminated land. Is the Bill part of that
legislation?

437. Mr McMahon: There is a different piece of legislation to deal with that. You are talking
about closed landfill sites and whether they complied with the European directive?

438. Mr T Clarke: That is one point. The other point is about individuals who filled land and, in
their opinion, did so lawfully. If that land turns out to be contaminated, does this Bill cover such
land?

439. Mr Karl Beattie (Department of the Environment): Yes, if it meets certain criteria.

440. The Chairperson: Are there any interests to declare?

441. Mr Beggs: | declare an interest as a member of Carrickfergus Borough Council. My father
owns a legal landfill site.

442. Mr Weir: | declare an interest as a councillor in North Down Borough Council.

443. Mr McMahon: With your permission, we will comment briefly on the key issues in each
clause. We have tried to address the Committee’s key concerns, and we are keen to work
through them. We are happy to deal with any questions on any aspect of the Bill as we go
through it.



444. Mr Donald Starritt (Department of the Environment): Clause 1 deals with fixed penalty
notices, but an issue about burden of proof was raised. The Committee suggested an additional
clause to deal with that. The Committee suggested that we should amend article 4 of the Waste
and Contaminated Land (Northern Ireland) Order 1997 to shift the burden of proof from the
enforcing authority to the accused. The objective of that is to make it easier to prosecute waste
offences. The amendment that the Committee proposed was quite similar to the original policy
proposal in the consultation document. As members know, the Minister decided to not proceed
with that.

445, After receiving the Committee’s suggestion, we went to the Office of the Legislative Counsel
(OLC). It suggested that removing the word “knowingly" from the clause, which was the gist of
the Committee’s proposal, would still mean that the prosecution would have to prove that the
accused caused or permitted the offence. Essentially, the OLC was suggesting that the change
would not make a great deal of difference to the legislation.

446. Mr T Clarke: Is the person liable the landowner or the person who deposited the waste into
the ground?

447. Mr Starritt: As things stand, the legislation would allow us to pursue either the occupier or
the landowner. When we make the changes to the Bill, we will be allowed to pursue the person
who is perceived to have committed the offence, and that could be a third person entirely.

448. Mr T Clarke: Under the current regime, is the person liable not the person who deposited
the waste, even where permission had been sought and it had been done legally, as opposed to
the landowner? | just want clarity on that issue.

449. Mr Starritt: Leaving aside the Bill, the current legislation allows either the occupier or the
owner to be liable. Initially, it will be the occupier, and if there is no occupier, it will be the
owner of the land. The Bill proposes a change to say that the Department and councils may
know that neither the occupier nor the owner is at fault and that someone has accessed the land
and dumped the waste.

450. Mr T Clarke: | disagree with that. Under the current legislation, | thought that, if proof
could be given about who had deposited the waste, that person was responsible.

451. |1 am trying to tease out the fact that there are cases — not in my council, but in others —
where contamination has been caused knowingly. This is going back to the issue of historic sites.
What we are saying is that local authorities could have used an individual’s land to make a
landfill site, and we are now shifting the blame from the local authority that deposited waste on
that land to the landowner who owned the land and who received the waste in good faith.

452. Mr McMahon: This legislation applies very much a different scenario in that it is about going
after people who have knowingly broken the law by deliberately —

453. Mr T Clarke: Sorry; that is why | asked the question at the outset. We are talking about
contaminated land; we are not talking about new cases. That is why | wanted clarification at the
start. There are historic cases, where people gave permission for their sites to be filled, and, at
that time, the sites were legally filled, but that has caused contamination. | want to tie down,
today, before | agree to anything, whether the Department is going after the landowner or the
person who carried out the activity.

454. Mr Beattie: | can perhaps provide some clarification. This particular clause relates to the
deposit of waste on land; it does not refer to contaminated land. Contaminated land is detailed
in part 3 of the 1997 Order. Only clauses 7 to 9 of this Bill are directly related to contaminated



land. The legislation for contaminated land has not yet been commenced, but when it is, there
will be a hierarchy of offenders. The initial action will be taken against the person who originally
deposited the waste if they can be found and made amenable.

455, The Chairperson: | just want a clear understanding for my own benefit; if I owned land and
illegal waste was dumped on it, I am responsible for its removal. Is it my responsibility to prove
either way that it was not my fault, irrespective of its removal? Is that what the Bill is saying at
the minute? Can you explain that clearly, please?

456. Mr Starritt: First, we have to make the distinction. As Karl said, there are three clauses in
the Bill that deal with contaminated land, and what we are talking about are the provisions
relating to waste. Basically, current legislation requires that, where the Department becomes
aware that there is illegal waste activity, it can pursue either the occupier or the landowner.
Sometimes it is difficult to know who is responsible. Equally, if it is known who deposited the
waste and there is evidence to prove that, the Department can pursue the offender who may be
a third party entirely under article 4 of the 1997 Order.

457. The Chairperson: OK, to follow on from that, let us say that | am the landowner, the waste
is on my ground, and I hold my hands up and say that is nothing to do with me. What impact
does that have? What responsibility is there?

458. Mr Starritt: On the landowner?
459. The Chairperson: Yes.

460. Mr Starritt: First, if the Department accepts that argument, it would try to pursue the
person responsible. The other issue that would come into play is whether the landowner may in
some way be deemed to be responsible for it. The landowner may not have committed the
offence, but the ground may not have been controlled or fenced off properly.

461. The Chairperson: Ultimately, what we are talking about is the cost of removal of waste,
which most people address. | am trying to tease that out.

462. Mr W Clarke: To continue in that vein, if a person bought land in good faith and had no
knowledge of any contamination or waste on the land, who is responsible if a new case is
discovered and the farmer or landowner has no idea?

463. Mr Starritt: Do you mean if there is a historic deposit of waste on the land?
464. Mr W Clarke: Even if it happened six months or a year before that person bought the land.

465. Mr McMahon: That comes back to the issue of burden of proof. If someone buys a piece of
land in good faith, and there is evidence that they have gone through a process, and there is no
evidence that they had any sense that the land was contaminated beforehand, it comes down to
the burden of proof. The authorities would have to prove that the person had knowingly bought
a piece of contaminated land. That is why the use of word “knowingly" is so important.

466. The Chairperson: | was just going to bring that up. That is why the issue of the use of
“knowingly"” has arisen. The person could have bought the land in good faith, and the waste
could have been hidden.

467. Mr Kinahan: The witnesses indicated that if someone has not fenced their land properly,
they could be deemed to be at fault. One can never fence land completely.



468. Mr Starritt: There is currently a defence in the legislation for someone to say that they
neither knowingly caused nor permitted the offence. That defence may not apply in a scenario in
which a break in fencing was drawn to someone’s attention and they did not take action to
address that. However, | do take your point that it will be difficult.

469. Mr McMahon: One of the challenges is trying to tease the issue out on a case-by-case basis,
and it will depend on the actual circumstances of the case. It is one thing if there is a natural
break in the fencing, but it is another thing if someone said that they did not know about illegal
dumping on their property yet lorries came on to their site every day. There are also a whole
range of scenarios in between. It is about the burden of proof.

470. Mr Kinahan: | have a slight difficulty with the concept of throwing a burden on to the
accused. | know that we have to do that to control illegal dumping, but we are basically now
changing our whole legal system from the basis that someone is innocent until proven guilty. We
must be careful.

471. Mr McMahon: The Department agrees.

472. Mr Starritt: The point that was made by the Office of the Legislative Counsel was that even
if the word “knowingly" was removed, you would still have to prove that someone caused or
permitted the offence. That begs the question whether someone could cause or permit without
knowing about it. That was the crux of the comments from the OLC.

473. The Chairperson: OK.

474. Mr Starritt: 1 will move on to address the issue of the fixed penalties in the Bill and
summarise my comments under four main areas: the levels of fine and provision for their future
amendment; the issue of guidance on the use of fixed penalties; the number of funding issues;
and the whole question of a fly-tipping protocol.

475. Some of the witnesses who came to the Committee suggested that a higher level of fixed
penalties would be appropriate. The Department looked at that issue again and spoke to the
Minister, and it is now happy to support an increase in the upper limit of the fixed penalty range.
However, it feels that the lower limit should stay at £100 and fairly close to the fine for the
offence of littering. That approach will provide a good range of fixed penalty fine amounts.
Therefore, in summary, the Department proposes that the legislation should provide for a scale
of fines that range from £100 to £400. The Department accepts that there is a need for
consistency and proposes that that is addressed through departmental guidance.

476. The Chairperson: Before the summer recess, the Committee spoke about setting the range
of fines from £200 upwards, yet the Department has decided that the range of fines should be
between £100 and £400.

477. Mr Starritt: As it stands, the Bill says that that range should be between £100 and £200.
Different levels of fines have been suggested, and £400 and £500 were both suggested as upper
limits.

478. Mr T Clarke: | was not a member of the Committee before the summer recess, so |
apologise for these questions. Given the lengths to which the agencies must go in order to find
out who has dumped waste, is £100 a big deterrent to someone who wants to tip a lorry load of
waste? Would someone not be better off paying a £100 fine to dump that waste, rather than
hundreds of pounds to take it to a proper landfill site? It does not seem to be a deterrent.



479. Mr Starritt: The fixed penalties would only be for low-level or minor offences.
480. Mr T Clarke: Such as?

481. Mr Starritt: |1 suppose they would be one step up from littering, such as, perhaps, dumping
two or three bin bags full of waste. The legislation already provides for significant fines with up
to five years imprisonment and an unlimited fine for very serious offences.

482. Mr T Clarke: Who is going to enforce that limit of three bags of litter?

483. Mr Starritt: We will address that issue when we come to discuss the fly-tipping protocol. It
will be a matter of deciding at what level councils enforce the legislation, but | would say that
the lower level would be the responsibility of councils.

484. Mr Beggs: Why do you state in your evidence that a £400 upper limit would be better than
a £500 limit? Why do you not want to go for a higher amount and avoid court action? Fixed
penalties may be a possible method of dealing with minor issues over which there may be a grey
area about whether to go to court. Why not give yourself that flexibility?

485. Mr Starritt: We are content to go back to the Minister again on this point. We were
considering the range of fines. If the range is too great, it may make it a wee bit more difficult to
achieve consistency across the board. However, we are happy to bring that back to the Minister
if the Committee feels that a higher level of fines is appropriate.

486. Mr Beggs: | am looking for an explanation. I do not have a particular view on it, but | can
see the benefits of having a choice.

487. Mr Starritt: It is really just to keep the range fairly tight.

488. Mr W Clarke: | agree with what you are doing in having different levels of fines. Can you
outline what the different levels are for; why choose the amount of £200 or £400? Would a
different level be applied if someone dumped additional bags or a different type of waste? Is
there a guide to what that is about? | understand that major incidents will not be subject to fixed
penalty; they will go directly to court. Is the high-level fine for a repeat offender?

489. Mr Starritt: Yes; it could be for a repeat offender, or it could be that someone has
committed a more significant offence either because of the nature or the volume of the waste.

490. Mr W Clarke: Or where it is dumped; for example in a nature reserve or something like
that? I am just trying to get an idea of what we are talking about.

491. Mr McMahon: The overall seriousness of the offence is the distinguishing factor. Guidance
needs to be drawn up. The Committee raised that issue previously, and we accept that, but it is
really about defining the seriousness of the offence and trying to ensure that the fine reflects
that.

492. Mr W Clarke: Sorry, I am new to the Committee, so | am just catching up.

493. Mr Starritt: 1 will speak about the provision for the future amendment of the level of fines
later, as it comes up again under schedule 1.

494. The Chairperson: OK.



495. Mr Starritt: 1 will deal fairly quickly with the guidance on the use of fixed penalties. We fully
accept the need to produce guidance, and we will be doing so in consultation with the local
government sector.

496. Funding was another issue that was raised, and we note that concern. Funding is likely to
be an issue for the Northern Ireland Environment Agency (NIEA) and for councils. We recognise
that it is likely that the councils and NIEA will have to prioritise their activity. The Minister feels
that the best way forward is for councils and the Department to act together to tackle illegal
waste activity. A partnership approach is key to the Bill, and that brings me nicely on to my next
issue, which is the fly-tipping protocol.

497. As we have said previously, if one was to summarise this Bill, one could say that its key
function is to give councils and the Department pretty much identical powers to tackle illegal
waste activity. The protocol is needed to decide who does what. The legislation will allow
everybody — both councils and the agency — to investigate and to enforce it. However, there is
a need for a quantitative threshold; a cut-off point, if you like, to say that councils will deal with
an issue up to a certain level, beyond which it will be up to the agency.

498. We recognise that there have been widely differing views on the level at which the
threshold should be set. The Minister has signalled that he is very keen to work with local
government on the issue, and, just last week, he met with a number of council technical staff to
discuss the way forward. The Minister has now committed to consulting with the key
stakeholders — the councils and waste groups — to develop a fly-tipping framework to establish
the principles on which we move forward and to use that as the basis for developing a firm
protocol.

499. The other important issue is that, under clause 12 of the Bill, the Department is required to
make a commencement order to bring various bits of the Bill into operation. The Minister has
signalled that he does not intend to commence the provisions that deal with fly-tipping until a
protocol is in place. It is not possible to operate the new arrangements until there is a protocol,
and, essentially, the Department would not be making a commencement order in that area.

500. Mr W Clarke: Will the fly-tipping protocol include materials used for bonfires and any types
of waste streams that are fly-tipped? Leading on from that, who will prosecute the Housing
Executive, housing associations or councils for knowingly allowing waste to be dumped on their
properties? Will the fly-tipping protocol cover bonfires or will there be a separate protocol for
them?

501. Mr McMahon: The protocol will set out roles and responsibilities and look at different types
of land, such as public land and public sector land as a subset of that. Clearly, if an organisation
owns and is responsible for land, it is up to it to ensure that fly-tipping is dealt with. The protocol
is really about ensuring that nothing falls between organisations. Until now, there has been some
confusion as to who is responsible for what, and everyone was unhappy. The protocol will also
establish which organisations should deal with fly-tipping incidents of a certain scale, and
councils could be responsible for some smaller-scale incidents. It is about getting the balance
right. Donald made the point about partnership, and the protocol will only work if all the
organisations co-operate. | do not know if that is any help to you.

502. Mr W Clarke: Yes; sort of. Just to tease it out a little, the Department will obviously be the
guardian of the protocol. If there are clear breaches of the fly-tipping protocol and how it is
managed, the Department will have the power to enforce it.



503. The Chairperson: It is about whether we set thresholds and whose responsibility it is if the
waste that is fly-tipped is under a certain tonnage etc. That is Mr Clarke’s point. There could be a
gap in responsibility, and we need to close that gap.

504. Mr McMahon: There are two issues. First, you are absolutely right to say that a threshold
needs to be set. One of the reasons why the Minister spoke to our technical colleagues was to
get a sense of the scale of those incidents, so that the Department can set the threshold at an
appropriate level or, at least, consult on it at an appropriate level. The second issue is that the
legislation provides a level of flexibility. The last thing the Department wants is for a certain
number of bags or amount of waste to be dumped on a site and an argument to ensue about
whether it is over or below the threshold and for no one to deal with it. The protocol must
ensure that someone deals with incidents of fly-tipping. The fact that its powers will be equal
powers means that, no matter what side of the threshold the offence comes under, either
organisation can deal with it. That will mean that people will not be able to say that they have
been prosecuted by one organisation when it should have been the other or that an organisation
did not have the powers to prosecute because it picked the wrong threshold.

505. Mr T Clarke: What Denis just said demonstrates the problem with the Bill. Should the
Department not have the protocol sorted out before the Committee even discusses the clause?
We will then know who is responsible for what and what levels of fines apply to the different
levels of offence.

506. Some of the responses from Arc21 and the Southern Waste Management Partnership
(SWaMP) raise questions on that issue. Indeed, the summary of responses states that they:

“need clarity on who is responsible for clearing litter on land where no legal owner can be
identified."”

Yet the Department says that that issue must be discussed between the councils and the
Northern Ireland Environment Agency with respect to resources. Those arguments should have
been teased out before the Committee began to discuss them.

507. The Chairperson: | agree, but what we are actually looking at is the commencement of that
provision. The protocol needs to be in place before that provision can be implemented.

508. Mr T Clarke: Yes, but we need the detail of what is going to happen before we can discuss
the substance of the commencement.

509. Mr Starritt: The main change that this clause will make is that it will give councils the same
powers that the Department has.

510. Mr T Clarke: The Department has done nothing with those powers and is now trying to pass
the matter on to local councils.

511. Mr Starritt: It is not fair to say that it has done nothing.

512. The Chairperson: It is an important issue. Obviously, we rely on the protocol being set, but
Trevor raises a valid point: we need to know the thresholds and who is responsible. If that can
be dealt with outside this clause, that is fine.

513. Mr McGlone: I, like a few others, was not here when all this was going on. In many ways,
Mr McMahon answered Trevor’s question about different organisations prosecuting wrongly. |
presume that the protocol will add clarity and ensure that that does not happen. It could be a



case of putting the cart before the horse. If the protocol is not in place, the situation that you
outlined and defined as the problem will continue.

514. Mr McMahon: | will talk about where we are at the moment. Councils deal with a lot of
cases. We know, for example, that one council was dealing with something like 9,000 cases. We
also know that the Northern Ireland Environment Agency (NIEA) has a register of around 1,200
cases. So, there is activity. It is absolutely right that we should have a protocol. Ideally, we
would like to be able to say today that we have a protocol. We probably have a lot of the
fundamentals of a protocol, but the threshold is the one thing that we need to agree finally and
do some consultation on.

515. We have tried to push the issue in a number of ways. We have had quite a lot of intensive
engagement. Donald mentioned meetings with technical officers, and we have also had intensive
engagement with NIEA. We are close to putting the threshold out for consultation. Once that key
issue is resolved, a lot of the roles and responsibilities will be clarified.

516. The Chairperson: That will indicate whether the responsibility lies with a council or central
government.

517. Mr McMahon: People are dealing with the issue as we sit here today, but the powers are
unequal between councils and the Department. We are trying to ensure that there is an equal
set of powers so that both sets of organisations have the power to deal with it. The idea is to
have a protocol to ensure that the right organisation uses those powers in each case.

518. Mr McGlone: Is the threshold the issue then?
519. Mr McMahon: There are others, but the threshold is the key issue.

520. Mr McGlone: If the threshold is the issue, why do you not establish a protocol in principle
and work out the threshold afterwards? There is bound to be a series of key principles that
formulate any protocol. Why do you not develop a protocol and then insert, by legislative or
other means, the threshold when it is agreed? That would enable people to see the areas and
remits of responsibility and the threshold kick-in point. | presume that that is the way that it
works. Forgive me if | am wrong; perhaps | am taking a simple view. Normally, there is a
protocol with details and measures around it. Is there some problem with that line of thinking?
Am | skewed in my thinking? I am sure that it is not beyond the realm of possibility to do that.

521. Mr Starritt: A lot of that work has been done. The Department and, indeed, the Minister
have spoken with council staff and teased out — for want of a better phrase — the general
principles that need to be established. As Denis said, the threshold is the sticking point.
However, we are hopeful that we can put the principles out for consultation very soon and
establish the thresholds at that stage.

522. Mr McGlone: | find that a bit odd to be honest.

523. Mr Dallat: Maybe | am going off the subject, but should there be something in the
legislation to compel NIEA or the councils to provide resources to enforce the legislation? What |
am seeing is some fairly fancy footwork by the Department, which is all very constructive and
useful but does not tell me who will enforce the legislation.

524. We have heard about 20% cuts from the Finance Minister. Could we end up with legislation
that is not worth the paper that it is written on? NIEA, based somewhere in Belfast, will send the
odd helicopter out over the country, and, let us face it, that will be all. Councils will increasingly



say that they do not have the resources because they have cut their overtime costs and do not
have the manpower to find the people who are polluting the countryside. The people dumping
cat litter are out at night when everybody is away home with their lunchboxes. Should there be
something in the legislation to compel whoever is responsible to enforce it?

525. Mr McMahon: The Bill will not be able to deal with the full resource issue. My understanding
is that the debate about a fly-tipping protocol has been going on for some years, and a key issue
has been resources. For a while, there was a situation where some organisations were saying
that they could not sign up to any threshold.

526. Some of the points that are being made are absolutely valid, but there may be a slightly
different way of looking at the situation: the legislation is forcing the issue. People are well
aware that the legislation is going through and that organisations, including NIEA and the
councils, will all be given powers. People will be looking at those organisations and asking
whether they are going to use the powers. That is why we think that we have made a lot of
progress in getting to the point on the threshold issue and on the roles and responsibilities.

527. Given that the Minister is committed to not commencing certain measures until the fly-
tipping protocol has been dealt with, people are saying that they now know that there is a very
clear set of powers and that it is a matter of organisations using those powers. That will ensure
that a fly-tipping protocol is finalised before commencement.

528. Mr Dallat: When the legislation is passed, will Joe Bloggs have the power to take his local
council to court for its failure to carry out its responsibilities?

529. Mr Starritt: 1 am not sure about that, to be honest. | would have thought that it would
always be possible for a civil case to be brought by an individual, but I would need to check that.

530. Mr McMahon: Whatever measure you take to try to ensure that an organisation is dealing
with something, a lack of clarity will not be an acceptable defence once the threshold is agreed.

531. Mr Dallat: What about a lack of resources?

532. The Chairperson: To clarify, we have a situation where there are fixed penalties to address
fly-tipping from single bottles to the three or four bags of waste. That is as matter of cost
recovery. Then, there is a point between dumping a lorry load of material and 20-tons of
material. That is where we want to set a threshold on who is responsible for enforcing the
legislation. That is what the protocol is about.

533. You are having ongoing discussions with local councils on who will be responsible for what.
The key for us is that, when the protocol is drawn-up, we are able to hold it up to see exactly
what the protocol is and what the responsibilities are before the commencement of the Bill itself.

534. Mr McMahon: That is correct.

535. The Chairperson: That is the crucial part of what we are trying to do. We can get into who
is responsible, but that is what we are trying to work out in the protocol. That is the important
part for us.

536. Are members aware that that is what we need to thinking about? It is important that
members understand that. We then need to look at who pays and what is council responsibility.
Is that clear?



537. Mr Beggs: The evidence given to us was that there are protocols between local government
and central government elsewhere that appear to be working and where there is a consensus. |
suggest that that is the direction in which we should go. You talked about not proceeding with
the commencement order until there is clarity on the issue.

538. As regards the commencement order, will you clarify whether that means that there would
be a statutory rule so that that the Committee or the Assembly could block commencement if
there was no agreed protocol? | appreciate that if you wait until everything is agreed, perhaps
nothing will be agreed. If the commencement order can proceed to a certain extent while some
remaining checks are made, something reasonable could come forward that would give a degree
of protection.

539. When will the guidance go out for consultation? That is important. | encourage you to do
that sooner rather than later, because then | would have greater confidence in accepting what is
being said here.

540. Mr Starritt: We would approach the Committee about bringing a commencement order. To
be honest, that is common sense. The legislation cannot work unless there is a protocol.

541. Mr Beggs: It is about getting the appropriate level.

542. Mr McMahon: | agree. However, the point is that the commencement order would go to the
Committee.

543. Mr T Clarke: That has not answered the other question about stopping it at a later stage.
544. Mr Beggs: That is the commencement order.
545. Mr T Clarke: Are you bringing it?

546. Mr Starritt: We would bring a commencement order to commence those clauses once we
felt that that would work.

547. Mr Kinahan: I am reasonably happy. However, we must scrutinise the Bill in two meetings
and find a way of agreeing the principles to make it happen, as Patsy McGlone said.

548. Mr Starritt: Clause 2 deals with the retention of seized property, which I will quickly
summarise. Not a lot of issues were raised about the clause. Under existing waste management
legislation, the Department can already seize vehicles and other property that are suspected of
being used in illegal waste activity. There is subordinate legislation in place to exercise those
powers. The new clause will allow the Department to make provision in that subordinate
legislation to retain property for a certain period after seizure. The clause, therefore, needs to
specify a number of days, be it 14 or 21 days. The only issue, which is a separate issue, was
about the responsibility for dealing with hazardous waste. Again, we propose that that should be
addressed in the protocol.

549. The Chairperson: Are members happy with that?
Members indicated assent.

550. Mr Starritt: Clause 3 deals with the offence of failing to pay a charge for subsistence of the
licence. The clause creates two new offences: failure to pay subsistence fees in the first instance



and continued non-payment after a conviction for failure to pay. The feedback was generally
supportive of that. Therefore, there are no real issues to discuss.

551. Mr W Clarke: I wish to expand the point about failure to pay. What happens if somebody
goes to court and has no income and cannot pay the fine? If someone’s disposable income were
less than the fine, there would be a never-ending scenario. How would that be dealt with? Would
that individual go to jail? If people dump waste and cannot pay the fine, do they go to jail for
life?

552. Mr Starritt: That scenario would be addressed by looking to the waste management licence.
Everyone who operates a facility is required to have a waste management licence. Therefore, if
someone is unable to pay a fine, his or her licence would, ultimately, be suspended or revoked.

553. The point is that, even if the licence is suspended or revoked, the Department would still
incur costs in leasing and inspecting the site and ensuring that the waste does not cause any
damage to the environment.

554. Mr W Clarke: Sorry to go back to this, but that is probably more relevant to the payment of
fixed penalties. If people just keep refusing to pay fixed penalties, how would that be resolved?

555. Mr Starritt: The fixed penalty fine is an option for the council or the Department. If
someone did not pay it, they would be taken to court.

556. The Chairperson: OK; let us move on to clause 4.

557. Ms McCay (Department of the Environment): Clause 4 refers to the powers to require the
removal of waste that has been unlawfully deposited. It makes two main changes to the existing
article 28. Some of this has been covered already, so | will just cover it briefly, but, basically, the
Department will have powers to issue notices requiring the removal of waste or the clean-up of
land. Only councils have those powers at present. It will be possible to serve notices under
article 28 on the person responsible for the illegal deposit as well as the occupier or the
landowner.

558. Comments from stakeholders on that clause focused on three areas: the potential liability of
landowners for waste on their land; who is responsible for cleaning up waste on unregistered
land; and who is responsible for cleaning up hazardous waste. Really, we are back to the
protocol here. The common theme running through the comments is the need for clarity over
who will be responsible for what, once the waste enforcement powers between the Department
and councils have been harmonised. The need to avoid duplication and confusion was also
mentioned.

559. We accept that, and | will come back to those issues as they will be addressed in
discussions on the protocol, as will the quantitative threshold. As we have said, the protocol will
deal clearly with who does what and the need to deal with the issue of the clearance of waste
from private land. We have already discussed that, and | will not go over the same ground. The
relevant aspects of the legislation will not be commenced until the fly-tipping protocol is in place.
I have one word of caution; despite the protocol setting out who is responsible for this,
realistically, we are back to the subject of resources. Resource constraints on councils and on the
Department are likely to limit what action can be taken to clean up unregistered and private
land.

560. Clause 5 states that councils are to enforce articles 4 and 5 of the 1997 Order. Again, we
have covered some of this ground. As members know, this clause extends the Department’s
enforcement and investigation powers to councils under the 1997 Order. Several of the issues



raised by stakeholders here have already been covered, particularly the issue of resources and
the need for a clear demarcation of responsibilities.

561. I will focus on two main issues that have not already been covered. First, as it is currently
drafted, the Bill excludes councils from the enforcement of article 5(7) of the 1997 Order, which
means that council officials would not be able to take enforcement action against anyone who
failed to present appropriate documents relating to the transfer of waste. The main reason for
that was because the Department, at the start, did not think that councils would require those
powers. However, we have considered the points made by stakeholders, and the Minister has no
objection to extending the powers. Therefore, we will propose an appropriate amendment to the
Bill so that councils and the Department would effectively have the same investigation and
enforcement powers in all aspects.

562. Secondly, and again we have discussed some of this already, there is the quantitative
threshold. Several stakeholders mentioned, and | heard it suggested this morning, that the
guantitative threshold should be written in to legislation rather than being in the fly-tipping
protocol. Our preference would be for the legislation to have only the broad enabling powers,
leaving the specific quantitative threshold to be set out in the protocol rather than written into
the Bill. That is based mainly on the fact that there are very few definitive statistics on smaller
scale fly-tipping in Northern Ireland. Also, there are differing views on where the threshold
should be set. On that basis, our view is that specifying the threshold in the protocol will allow
more flexibility if that needs to be adjusted in the light of experience of operating it and the
statistics gained through monitoring the use of the protocol.

563. Mr W Clarke: Why do we not have comprehensive data on fly-tipping?

564. Mr McMahon: One reason has been the associated costs. Going back to a point that | made
earlier, because the issue is being forced by the Waste Bill, there is now much greater emphasis
because everybody realises that it will have a huge impact on resources. Until now, resources
have been an issue, but it is becoming clear to all concerned that we are going to have to get
better information, and we are certainly looking at ways of doing that.

565. Ms McCay: That would have to be addressed in the protocol. The need for monitoring and
for statistics would be a key issue.

566. The Chairperson: Clearly, we have information from some councils.

567. Mr McMahon: Yes; it would be wrong to say that we do not have any information. The key
point about setting the quantitative threshold in the Bill is about having a certain amount of
flexibility. 1t is not even so much about the existing statistics; the situation could change over
time. Hopefully, there will be a big drop in certain types of fly-tipping.

568. Ms McCay: Clause 6 removes a requirement for enforcement officers that are investigating
waste offences to give 24 hours’ notice before they can go into residential premises or bring
heavy machinery onto premises. They will still need a warrant or the permission of the occupier.
The only change is the notice requirement. There were no real issues with that clause, and the
feedback was generally supportive. | am happy to hand over the Karl Beattie, who will deal with
contaminated land clauses.

569. Mr Beattie: Clause 7, entitled “Contaminated land: pollution of waterways and underground
strata”, amends the definition of “Contaminated land" for the purposes of part 3 of the 1997
Order by revising the definition of “underground strata” and introducing a test of significance to
the pollution of waterways and underground strata.



570. The Department has worked very closely with a number of the Committee’s respondents
through the contaminated land liaison group. The comments that we have received in response
have been generally supportive.

571. Clause 8, entitled “Appeals against remediation notices", provides for all appeals against
remediation notices to be heard by the Planning Appeals Commission (PAC), rather than
responsibility being split between PAC and the courts according to which regulator issued the
notice.

572. The Department notes the generally supportive comments from stakeholders and that the
Committee has raised concerns that unscrupulous operators may seek to use the appeals
process to extend the time available to them to fulfil their obligations, especially if there is no
charge. There has to be some form of appeals process, and there is always the possibility that
that may be used to gain additional time. The question is whether a fee should be attached to
the process to discourage the most vexatious appeals.

573. Although a fee would lead to disparity with the equivalent legislation in GB, we already have
a similar situation with the environmental liability regulations, which provide for an appeal fee of
£126 to be charged by the PAC. Although experience in GB suggests that that is not a major
issue, with only two appeals having been brought since a similar amendment was made there in
2006, the Department has no objection to amending the clause to provide for the charging of a
fee similar to that chargeable for a planning appeal.

574. Clause 9 precludes the use of the contaminated land regime where land has been
contaminated by the final disposal of controlled waste, and enforcement action can be taken
under the Pollution Prevention and Control Regulations (Northern Ireland) 2003.

575. The Committee raised the issue of whether there should be a timescale for the final
disposal of controlled waste. Although that was raised in respect of this clause, it is not a specific
contaminated land issue, so | will hand back to Donald.

576. Mr Starritt: The timescale issue is something that we had previously responded to the
Committee about in detail. Essentially, the Department believes that the existing legislation is
satisfactory, because waste management notices can be served under article 28 of the 1997
Order. Those can specify that the waste must be removed and remedial action taken within a
specified time period. They also include fines for non-compliance. The Bill provides for the
Department to serve those notices as well as councils.

577. The most serious offences will be dealt with through prosecution. As we said earlier, the Bill
makes provision for unlimited fines and up to five years in prison. Given the severity of those
penalties, it can take quite a long time to gather the information that is needed to secure a
successful prosecution. The Department feels that existing legislation is appropriate, and it is
committed to ensuring that illegal waste activities are tackled as quickly as possible.

578. Clause 10 will simply amend existing legislation on producer responsibility to provide a more
precise definition of the Department’s powers of entry and inspection. It is really a clarity clause,
and no issues have been raised with it. Clause 11 deals with minor and consequential
amendments and repeals. No issues were raised with that clause.

579. Clause 12 deals with commencement. We referred to that clause earlier and the fact that
the fly-tipping provisions would not be commenced until a fly-tipping protocol is in place. Clause
13 and 14 deal with the interpretation of the Bill and its short title respectively



580. I now move on to the proposed amendments of schedule 1, which refers back to the earlier
point on fixed penalties. The clause-by-clause analysis suggested that the Committee may want
to consider changing a number of provisions in the Waste and Contaminated Land (Northern
Ireland) Order 1997, to require that any changes to fixed penalties would be subject to draft
affirmative procedure.

581. It may be helpful if | summarise the current position. The Waste and Contaminated Land
(Northern Ireland) Order 1997, which will be amended by the Bill, provides for three separate
fixed penalties for the misuse of waste bins, the transfer of waste and the transportation of
waste. As we heard earlier the Bill will introduce a fourth fixed penalty for fly-tipping. Currently,
the three existing fixed penalties can be amended by negative resolution, which does not require
debate in the Assembly. The reason for that is that the provisions are not considered to be
especially sensitive or controversial. For consistency the Department proposed that the new
fourth fixed penalty would be the same. The Examiner of Statutory Rules recommended that the
process for amending all the fixed penalties should be changed to draft affirmative procedure.
The Department discussed that with OLC, and the OLC pointed out that there are quite a few
precedents for negative resolution, and, on that basis, the Minister felt that negative resolution
remains justified. However, we are happy to go back to the Minister on that, subject to the views
of the Committee.

582. The Chairperson: OK.

583. Mr Beggs: There may be precedent. However, is it not good practice for everything to be
agreed in advance, rather than going through negative resolution and potentially having to
change the penalties if the Assembly does not agree?

584. Mr Starritt: | take the point that that is a control mechanism, but it will mean that, for
example, inflationary increases would need to be brought to the Assembly and undergo draft
affirmative resolution. It is a judgement call as to whether that is deemed to be appropriate, but
the Minister is content to look at it again if the Committee wishes him to do so.

585. The Chairperson: | will put that to the Committee.

586. Mr Starritt: There are no issues with schedule 2 to the Bill. That concludes our comments.
587. Mr McMahon: There is one other issue.

588. The Chairperson: Will you cover the quality of recycling?

589. Mr McMahon: We probably need to touch on a couple of other issues.

590. We responded to the issue about the quality of recyclates and talked about what we are
trying to do in that regard. We also talked about the fact that, at this point in time, none of the
other jurisdictions is going down the route of setting quality targets in legislation. However, it is
worth saying that the Welsh Assembly is looking at powers to set a range of targets. That could
ultimately include quantitative and qualitative targets and some specifications, such as
segregated collection. We just wanted to ensure that the Committee was aware of that. We will
obviously need to look at a number of practical issues, and we are happy to do that if the
Committee feels that we should.

591. We indentified three issues. The first issue was about the types of powers set in statutory
guidance or subordinate legislation. The second issue was about the types of targets. As | said
before, it is up to the Committee whether it wants us to look specifically at the quality of outputs



or at broader powers that are along the lines of the Welsh model. The third issue was about
consultation. To date, there has been no consultation. However, we will look at that should the
Committee feel that that is required.

592. The Chairperson: Are there any other points?

593. Ms McCay: The vast majority of issues from the general comments have already been
covered. However, | wish to mention quickly two points. The first is the ring-fencing of landfill
tax to deal with environmental issues. Our point is that that is not the Department’s
responsibility; that is a reserved matter. On that basis, the landfill allocation is a matter for the
Executive. We are, therefore, not able to control that through the Bill.

594. My second point is about the suggestion that the Department, NIEA and councils should
meet regularly to discuss enforcement matters in a working forum. We already work with
councils on waste management issues through the waste programme board, and there has been
ongoing dialogue on the development of the protocol. We are happy to work with the councils to
explore further options as part of that work. However, we will obviously need to discuss the
remit and authority of the group.

595. Mr Kinahan: | have two questions about the obligations relating to private land. On Monday
night, 1 was with a farmer who has had tyres — not a big amount — dumped on his land, and |
can see from the Department’s response to the clause-by-clause analysis that the council
concerned will not want to pick up those tyres. However, given that there is money involved in
tyres, can that issue be taken into account in the protocol? How do we get councils to deal with
the small issues that matter to farmers, because the farmers have to pay to get rid of what has
been dumped on their land? That farmer has to pay to get rid of two piles of tyres that are
nothing to do with him.

596. Mr Starritt: As regards private land, that is always going to be difficult. That will have to be
addressed through the protocol. However, if we are realistic, it will always come back to
resources and whether the councils or the agency will be in a position to deal with that. The
protocol will certainly encourage either councils or the agency to deal with private land.
However, it is unlikely that they will realistically be able to do that in every instance.

597. Mr W Clarke: | wish to make a point about the landfill tax. | appreciate what you said about
the British Treasury being in control of that. However, do you have any figures for the amount of
money that is generated from landfill tax in the North? What kind of money are we talking
about? What receipts come from landfill tax?

598. Mr McMahon: We do not have that information to hand, but we will certainly see whether
we can get it.

599. Mr Dallat: Private operators have to pay landfill tax as well. What safety measures are in
place to ensure that landfill tax is not used to buy off, for example, objectors to a particular
facility or to exploit or encourage activity that is the very opposite of environmentally friendly.

600. For example, if I was running a particularly objectionable project to which there was fierce
opposition from a community group, the obvious thing to do would be to pay out the landfill tax
in large quantity to buy that group off.

601. Mr McMahon: Basically, what happens with the landfill tax is that the operator has to pay it.
It goes to the Treasury and, inasmuch as it comes back, it comes back through the Northern
Ireland block.



602. Mr Beggs: Is it in the Northern Ireland block grant?

603. Mr McMahon: It is in the Northern Ireland block grant; it is not something that we can
identify separately. It cannot be used for any purpose like that.

604. Mr Dallat: So, are you saying that the operator who collects the landfill tax has no influence
whatsoever in how it is awarded?

605. Mr McMahon: No, the operator pays the landfill tax.

606. Mr Dallat: 1 know, but when that landfill tax goes back to the community, are you telling
me he has no influence on who gets it?

607. Mr McMahon: We never actually see landfill tax. Once it goes, it goes to the Treasury.
Again, I am happy to look at any specific cases.

608. Mr Dallat: That would probably be the best way to handle that.
609. The Chairperson: | am conscious of the time.
610. Mr Dallat: So am I; | have another Committee meeting at 2.00 pm.

611. The Chairperson: That is why | asked for patience. | just want to go through the Bill
informally clause by clause. Can members indicate if they have any questions or need to suggest
amendments or think that we should come back to or park the issue —

612. Mr W Clarke: | do not have time. | have another meeting; | am sorry.

613. Mr Weir: A number of us are under pressure, and | am not sure at this stage what the
benefit of going through an informal clause-by-clause scrutiny would be. We will have to come
back to it.

614. The Chairperson: We will have to defer. We may need to set up another meeting. We have
a big programme of work, as members are aware. We will defer the informal clause-by-clause
scrutiny until next week. We will continue with business. Thank you.
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615. The Chairperson (Mr Boylan): We will conduct our clause-by-clause scrutiny of the Waste
and Contaminated Land (Amendment) Bill. As we do, | will remind members of the key issues
that were raised by stakeholders and the Department’s response to those issues. After each
clause is considered, | will ask members to agree a formal Committee position on that clause. An
updated version of the clause-by-clause table is included in members’ papers.

616. Any clauses that are agreed today, as drafted, will be agreed subject to any consequential
amendments arising from substantive issues raised by the Department or from other clauses
deferred today. The Committee will park and revisit any clause about which members cannot
reach agreement today, but I would like to complete as much work on the Bill as possible.

Clause 1 (Fixed penalty notices for offences under Article 4)

617. The Chairperson: There are five key issues in respect of clause 1, the first of which
concerns the shift in the burden of proof from the enforcing authority to the accused. The
Department of the Environment (DOE) originally consulted on the inclusion of such an
amendment but decided not to proceed when human rights issues were raised.

618. Banbridge District Council suggested amendments to achieve to changes that it wanted
while still protecting responsible landowners. The NIEA (Northern Ireland Environment Agency)
agreed that a shifted burden of proof might have made some of its enforcement duties easy in
the past, but, for it, the issue was one of proportionality: that is, they focus on large cases,
which, by their nature, almost always have implications for the landowner. The NIEA also noted
that such an amendment would have no impact on the removal of illegally dumped waste, which
may be the more significant issue.

619. Following last week’s discussion, the Ulster Farmers’ Union (UFU) submitted an e-mail
reminding the Committee of its position on the shift in the burden of proof. The union argues
that it is impossible for landowners to fully prevent fly-tipping because such incidents are often
unknown to them. The submission argues that simply prosecuting the landowner just because
they own the land does little to prevent future incidents, and a landowner could potentially
become a repeat offender without committing a criminal act.

620. The Assembly Research Services has provided members with a comparison of legislation in
other jurisdictions. That report indicates that, in all other similar legislation in the UK and the
South, the burden of proof lies with the enforcing body.

621. Having consulted the Office of the Legislative Counsel, DOE pointed out that excluding the
word “knowingly" would mean that Banbridge District Council’s suggested amendment would
have no practical effect. DOE concluded that it would maintain its position of not amending the
Bill to include that provision.

622. Are members content to include the Assembly Research Services’ paper on the comparative
legislation and the UFU update on its position in the Committee’s report on the Bill?

623. Mr Beggs: | declare an interest: my father owns a legal landfill site. Looking carefully at
some of the detail, it is safer for me to also declare that I own 25 acres of agricultural land.



624. The Chairperson: That is fine.

625. Are members happy to include the paper from Assembly Research Services and the UFU
paper in Bill report?

Members indicated assent.

626. The Chairperson: Will the departmental witnesses come forward as we need some
guidance? The Committee’s position, therefore, is that establishing the burden of proof is to
remain with the enforcing body. Is that correct?

627. Mr Donald Starritt (Department of the Environment): That is correct.

628. The Chairperson: Banbridge District Council formed wording for a proposed amendment.
The inclusion of the word “knowingly" would shift the burden of proof onto the landowner. Do
members accept the DOE’s rationale for excluding that provision or do they require more
clarification?

629. Mr Buchanan: It is important that the burden of proof is not put on the landowner. From
what you said, Chairperson, | understand that that burden of proof will stay with the
Department.

630. The Chairperson: Yes. The Banbridge amendment calls for the opposite. Are you clear on
that, gentlemen? Do you need any further explanation or have you any other comments to
make?

631. Are members, therefore, content with DOE's rationale for excluding that provision? For
clarification: you do not want to pursue Banbridge District Council’s proposed amendment. Is
that agreed?

Members indicated assent.

632. The Chairperson: We will move on from the burden of proof to the second issue that was
raised under clause 1. Most respondents told the Committee that guidance should be provided
outlining circumstances for the use of fixed penalty notices to ensure consistent enforcement
across councils. The Department agreed. It indicated that it proposes to prepare guidance in
consultation with councils and waste management groups. That is not the protocol, gentlemen;
it is guidance. Are members content?

Members indicated assent.

633. The Chairperson: We will move on to the third issue that was raised under clause 1. |
remind members that most respondents told the Committee that fixed penalty notices should be
set at a level that acts as a deterrent. One also suggested that two upper limits might be set to
differentiate between domestic offences and minor commercial offences, such as £200 and £500.
Prior to recess, the Committee agreed that a cap of £200 was too low and that £300 to £400
would be more appropriate. DOE has accepted that the upper level could be increased to £400.
However, it remains adamant that the legislation should provide for a range of fines of between
£100 and £400, and that consistency between councils should be addressed in the guidance.

634. Will the Committee will have an opportunity to see its proposed amendment to clause
1(9)(b) to increase the upper fine limit from £200 to £400 while the Bill is still at Committee
Stage?



635. Mr Starritt: Yes. That is fine.

636. The Chairperson: Are members, therefore, content with the Department’s decision?
Alternatively, we could prepare amendments to set different maximum and minimum fines
and/or to set separate fine ranges for domestic and minor commercial offences. Are member’s
content with the Department’s decision?

Members indicated assent.

637. The Chairperson: We will move on to the fourth issue that was raised under clause 1. |
remind members that the Committee felt that the emphasis of the wording of clause 1(11)
should be changed so that instead of implying that offenders would receive a “discount” on
prompt payment, they would have to pay an “enhanced" penalty if late.

638. The Department argues that the wording is consistent with the existing provision for fixed
penalties and suggests that the form of wording could be reflected in the guidance on the use of
fixed penalties specifically in relation to the format of the fixed penalty notice itself.

639. Our options are to accept the Department’s proposal or to propose an amendment. Are
members content with the Department’s proposal?

Members indicated assent.

640. The Chairperson: We will move on to the fifth issue that was raised under clause 1. |
remind members that the Examiner of Statutory Rules suggested to the Committee that the
power to alter the amount of a fixed penalty notice under new article 4A(10) should be subject
to draft affirmative procedure rather than to negative resolution. The Examiner argues that that
would be consistent with other Bills that are before the Assembly.

641. DOE’s response indicates that, having consulted the Office of the Legislative Counsel, it
believes that that power does not require affirmative procedure because it sets out parameters
rather than setting the actual amount.

642. The actual amendment to make that power subject to draft affirmative procedure would be
made by an amendment to article 82 of the Waste and Contaminated Land (Northern Ireland)
Order 1997 in schedule 1 to the Bill. I will come back to that particular issue when we deal with
schedule 1.

643. Mr McGlone: Maybe | am just blind to some of this stuff, but | honestly do not know what is
attempted to be explained in the Department’s submission when it states:

“The Department accepts the need for consistency of approach. However OLC — "
644. Who or what is OLC?

645. Mr Weir: It is the Office of Law Reform.

646. Mr McGlone: No, OLC.

647. Ms Jennifer McCay (Department of the Environment): It is the Office of the Legislative
Counsel.

648. Mr McGlone: All right, some bigwig somewhere. Sorry, right, but to read on there:



“In addition, OLC states that while there may be cases — eg in particularly sensitive or politically
controversial areas - where this type of power is subject to affirmative resolution, the majority of
precedents are for negative resolution."

649. To be honest with you, | just have not one clue what that is attempting to explain, and | do
not think that I am entirely thick.

650. Mr Starritt: We were trying to say that, under existing legislation, the existing fixed
penalties can be changed by negative resolution. In other words, the legislation can be brought
forward, and unless some prays against it, it would go through.

651. Mr McGlone: As | said, the submission says that:

“OLC states that while there may be cases — eg in particularly sensitive or politically controversial
areas - where this type of power is subject to affirmative resolution, — "

652. What does that mean?

653. Mr Denis McMahon (Department of the Environment): When we have a proposal to change
some piece of legislation, we would tend to go to the Office of the Legislative Counsel to get
advice on how well the change would work with regard to the law and how well it would fit in. |
suppose the advice it was coming back to us with was that, if it is something that is particularly
sensitive or an issue that will clearly require detailed political consideration and input on every
situation, it should be done by affirmative resolution. However, in cases in which there may be
political input, in which case people can pray against it in the Assembly, although it may be a
more routine issue, the precedent has been to use the negative resolution.

654. Mr McGlone: It all seems very complicated simply to alter the amount of a fixed penalty.

655. Mr McMahon: The point was that, because it is not complicated or necessarily contentious,
it is better to use the negative resolution procedure.

656. Mr McGlone: Maybe it is just to me — coming from up the country — that that paragraph
was a bit convoluted.

657. Mr McMahon: Sorry, that is our drafting more than the —
658. Mr McGlone: Sorry about that, Chairperson. It is maybe a wee bit clearer now.

659. Mr Weir: That paragraph explains the process of tackling the general situation, rather than
its specifics.

660. Mr McMahon: That is it exactly.

661. The Chairperson: We will come back to that matter when considering schedule 1. We will
wait to see the amendment before formally agreeing to clause 1.

Clause 1 referred for further consideration.
Clauses 2 to 4 agreed to.

Clause 5 (Councils to enforce Articles 4 and 5 of 1997 Order)



662. The Chairperson: | remind members that several respondents stressed that councils must
be given the same powers of entry and investigation as the Department under article 5(7) or
powers under articles 4 and 5 will not be deliverable. DOE’s response indicates that it intends to
propose an amendment that would give councils those powers, so that they would be able to
take enforcement action in the event of a failure to present appropriate waste documents.

663. Mr McGlone: | may be just having one of those days, but it says in the scrutiny table:
“which would give councils powers"; it does not say “those powers". Can we assume that it is, in
fact, those powers?

664. Mr Starritt: Yes.

665. The Chairperson: Are members content with the Department’s response?

Members indicated assent.

666. The Chairperson: Will the Committee have an opportunity to see the Department’s
proposed amendment to give councils powers under article 5(7) of the 1997 Order during
Committee Stage?

667. Mr Starritt: Yes.

668. The Chairperson: Well, gentlemen, we will wait to see the amendment before formally
agreeing the clause.

Clause 5 referred for further consideration.

669. Mr Dallat: Clause 6 refers to heavy equipment. Does that mean a Centurion tank or a
sledgehammer?

670. A Member: This is being recorded by Hansard. [Laughter.]

671. The Chairperson: Maybe that happens only in the north-west.

Clauses 6 and 7 agreed to.

Clause 8 (Appeals against remediation notices)

672. The Chairperson: | remind members that the Committee was concerned that there was a
risk that the Planning Appeals Commission would be used to buy time for an offender being
given a penalty, especially if there was no charge. The Department’s response indicates that
existing legislation provides for appeals against remediation notices to be made within 21 days.
The Department points out that no fee can be charged by the Planning Appeals Commission,
although £100 is chargeable for an appeal heard by a court of summary jurisdiction. There is
currently no enabling power for the introduction of a fee for this type of appeal, but the
Department would be happy to consider an amendment to the Bill to that effect.

673. Do members want to recommend that the Department amends the Bill accordingly?

Members indicated assent.

674. The Chairperson: We will wait for that amendment. Again, could we see sight of it while the
Bill is still at Committee Stage?



675. Mr Starritt: Yes.
Clause 8 referred for further consideration.
Clause 9 (Interaction with other provisions)

676. The Chairperson: | remind members that the Committee suggested that a timescale should
be introduced for the final disposal of illegally deposited waste. The Department’s response
indicated that it feels that existing legislative provision in this area is satisfactory. Councils can
currently serve notices requiring the removal of waste and remedial action within a specified
time period, which could be as short as 21 days, and the legislation provides for a fine of up to
£5,000 for non-compliance and a subsequent daily fine of up to £500. The Department believes
that a set timescale could prove counterproductive.

677. Our options are to accept the Department’s response or to pursue the introduction of a time
frame through recommendation or proposing an amendment. Are members content with the
Department’s response?

Members indicated assent.

Question, That the Committee is content with the clause, put and agreed to.

Clause 9 agreed to.

Clauses 10 and 11 agreed to.

Clause 12 (Commencement)

678. The Chairperson: | remind members that, although generally supportive of the
commencement clause, several respondents were keen to see a requirement for the protocol to
be in place before the Bill commences and for a slush fund to be established that councils can
access for larger clean-ups in the interim. The Department response indicates that the specific
clauses that relate to councils’ enhanced waste management powers will not be enacted until a
fly-tipping protocol is in place. It is possible that other clauses may require a different
commencement date. Also, DOE suggests that the issue of a slush fund cannot be addressed
because of resource constraints.

679. Are Members content with the Department’s response or do they wish to look at options to
ensure that the commencement of the Bill does not take place until a protocol is in place?

680. Mr McGlone: Why can a slush fund not be set up?
681. The Chairperson: Obviously, it is a resource issue.
682. Mr McGlone: | thought that it was just a dosh issue.

683. Mr Starritt: It is partly to do with the context of use. | think that the question was about
whether receipts from landfill tax may be used. However, that is ring-fenced by the Treasury, so
we do not have access to those funds.

684. Mr McMahon: That comes back as part of the Northern Ireland block grant.



685. Mr McGlone: Sorry, I am coming to this issue a wee bit late and lack a general grasp of it,
s0, please, bear with me. As regards the slush fund, I thought that seized assets were the kind
of direction in which we were going as opposed to taxes or other stuff that is ring-fenced by the
Treasury.

686. Mr Starritt: | think that | am right to say that the issue was raised in the context of using
landfill tax. Other than that, | suppose that it is a resource issue.

687. Mr McMahon: You are talking about fines and property being seized.
688. Mr McGlone: Yes, | am talking about assets or something like that being seized.
689. Mr Starritt: Any fines or fixed penalties levied by councils, fixed penalties, for example, —

690. Mr McGlone: We will take an example. Say an unidentified car — runabouts and the sorts of
things that we see lying round the countryside — with a notional value is disposed of at auction
and realises perhaps £100 or £200 or even £1,000. That is the sort of thinking that I have
around the issue.

691. Mr McMahon: | think that we are confusing a number of issues. Money from fines for cars
or property would go back to the council, if it successfully prosecutes someone in a case. There
is, therefore, no issue with that coming back to the council in question.

692. | think that we confused matters by talking about the issue of landfill tax, which was raised
previously. We were saying that landfill tax does not come back to us as a separate source of
money that we can then use to set up an additional central fund. Therefore, if we were going to
set up a central fund, it would have to come out of the resources that the Department already
has. The question is, therefore, about what we would not do to fund that. There are two
separate issues there. However, you are quite right about the fines.

693. Mr McGlone: Is the second issue, therefore, addressable by making provision for a slush
fund elsewhere in what is being proposed here?

694. Mr McMahon: All that we are saying is that we currently do not have a budget to set up a
fund in addition to what is there already. We are saying that the money that councils make from
fines, for example, will come back to them. However, we do not have a pot of money in addition
to that that is ready to diverge into a central fund.

695. Mr McGlone: | was not even thinking about diverting money to a central fund at all. Maybe
we are reading off two separate hymn sheets. | was talking about cases where councils may
identify and scoop up realisable assets that they then dispose of to create a slush fund, just in
the same way as assets from crime are seized and then sold off. Is that the sort of thinking that
could be adopted? Say a Mercedes were left on council property and nobody claimed it and the
council then disposed off it at public auction, what would happen to the moneys realised from
that?

696. Mr McMahon: The moneys would go to the council.

697. Mr McGlone: | would see that as a slush fund. I am sorry for labouring the point, but I
wanted clarity on that.

698. Mr Weir: | suspect that slush fund is perhaps not the ideal terminology. | appreciate that
there are constraints and that there is confusion as people are talking at cross purposes, so |



want to make sure that we are all singing from the same hymn sheet. From a legislative point of
view, the issue that has been raised here could not be an amendment to the Bill, whatever
attitude is taken. Under certain circumstances, the council can retain certain things, but there
are restrictions regarding landfill tax, for example. It is out of the picture.

699. Mr McMahon: Yes.

700. Mr Weir: | want to try to bridge the gap. Given that there seems to be confusion about the
issue, could the Department provide a letter of clarification and assurance to the councils and
copy it to the Committee? That could clarify some of the points that Mr McGlone raised about
what can be retained. | am not sure whether setting aside a specific fund would be the best way
of doing things, but councils do not want to be put in a position where something major has to
be done before the protocol is agreed. Could some words of comfort and assurances be given on
that? 1 wonder whether that could be a way forward.

701. The Chairperson: | want to tease this out. The Committee could proceed through the Bill
and propose an amendment to say that the Bill will not commence until the protocol is in place,
but that could take 12 or 24 months; it could happen at any point in time. How do we nail it
down so that the protocol is in place within a reasonable period to allow us to commence the
Bill?

702. Mr McMahon: We touched on that at the previous evidence session. One of the problems
has been that the matter has never had the urgency that the Bill has now given it, but we are
confident that we will have the threshold issue and the key elements of the protocol ready to go
out for consultation at the end of October. | think that that is the date that we are aiming for.

703. Mr Starritt: It may take a little longer than that, but we certainly hope that it will be this
side of Christmas.

704. Mr McMahon: The idea is to have it ready to go out for consultation. However, | am not
sure whether there is a way of putting that into legislation in advance, because, ultimately, it will
come down to a decision following consultation.

705. The Chairperson: | understand that. If the Committee agrees the Bill as drafted and we
know where we want to take it, that is fine, but that still leaves us open to questions about when
it will commence. We can only say that we are moving forward together and want it to work.
Even if the Committee proposed an amendment to say that the Bill could not be commenced
without the protocol in place, we would not know the time period involved.

706. Mr McMahon: The only thing that | can say is that the Bill has, helpfully, put a lot of
pressure on the issue. If the Department were unable to commence the Bill because there was
an extended period when the protocol was not in place, it would be in a very difficult position.
Therefore, there is a natural incentive for the Department to ensure, with colleagues, that the
protocol is in place. That is the best that I can say.

707. The Chairperson: It is key that the protocol is in place and that the Bill is commenced as
soon as possible. Do members have any other comments on that? We can agree the issue today,
park it or attach an amendment from the Committee. Basically, it is important that the
commencement of the Bill takes place in tandem with the protocol. That could take any length of
time. However, the Department has said that it is hopeful that that will come through very
quickly.

708. Mr McGlone: If the protocol is going to come through very quickly, it would make sense to
wait and see what it is.



709. The Chairperson: We need to know what the period of consultation will be.

710. Mr Weir: It is one of those things that are difficult to legislate for. However, the Committee
should send a very clear message that we, and, I am sure, the Department, want to see a robust
and agreed protocol in place. Councils are concerned and do not want to get, for want of a
better word, dumped on. However, we appreciate that the Department is doing all that it can to
make sure that the issue is brought to a swift conclusion.

711. The Chairperson: Are members happy that the Committee recommends that the Bill is not
commenced until the protocol is in place?

Members indicated assent.

712. Mr Starritt: 1 want to make a point of clarification. It will be possible to commence certain
provisions in the Bill that have nothing to do with fly-tipping. However, we would undertake not
to commence the fly-tipping provisions.

713. The Chairperson: Are members happy with that?

Members indicated assent.

714. Mr McGlone: As long as it is not a reason for prevarication.
Clauses 13 to 14 agreed to.

Schedule 1 (Amendments)

715. The Chairperson: | remind members that they agreed in clause 1 to look at the level of
Assembly control over a new power in the Bill to alter the amount of a fixed penalty by Order,
which, as drafted, is subject to negative resolution. Before deciding, | also remind members that
the Examiner of Statutory Rules has drawn to their attention further powers to alter fixed fees by
negative resolution. Those powers can be found in the Waste (Amendment) (NI) Order 2007.
Unlike the powers in new article 4A(10), which involve a range of fees, those powers refers to
specific fees. He also notes that the Order was made with very limited scrutiny, before the
restoration of the Assembly.

716. | advise members that the Examiner of Statutory Rules has also recently drawn the
Committee’s attention to a similar issue in relation to fixed penalties in the Clean
Neighbourhoods and Environment Bill. His report on the Clean Neighbourhoods and Environment
Bill has been included for information in the Committee papers. We want to avoid being
inconsistent. Therefore, are members content to agree schedule 1, subject to an amendment to
make some or all of the powers to alter fees subject to draft affirmative procedure? That gives
the Committee an opportunity to scrutinise the matter. | think that that is how we should
proceed, but the decision is for the Committee to take. Do members have any comments? If not,
are we content with schedule 1, subject to our Committee amendment? The amendment
proposes:

“to make the new power, 4A(10), and the existing powers, 5A(10), 22B(5) and 42B(10) to alter
the amount of fixed penalty, subject to draft affirmative procedure."

Schedule 1, subject to the Committee’s proposed amendment, agreed to.

Schedule 2 agreed to.



Long title agreed to.

717. The Chairperson: That concludes scrutiny of the clauses of the Bill. I remind members that,
after the briefing from the Department two weeks ago, the Committee agreed that an
amendment should be proposed to provide enabling powers to allow the Department to put in
place targets for the quality of recycled material to be produced by councils. The Department
argued that it was trying to achieve the same goal through voluntary initiatives and stressed that
no other legislature legislated for quality. The Department informed the Committee that there
was a balance to be struck between quantity and quality and was concerned that a singular
focus on quality could compromise the North’s ability to meet EU recycling targets, which are
guantitative.

718. Do members wish that a Committee amendment be prepared that will introduce powers
into the Bill to enable the Department to put in place recycling quality targets at local authority
level?

Members indicated assent.

719. The Chairperson: That concludes the Committee’s analysis of the clauses of the Waste and
Contaminated Land (Amendment) Bill.
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720. The Chairperson (Mr Boylan): At its meeting on 28 September the Committee decided to
defer consideration of three clauses until they had had sight of the amendments that the
Department agreed to propose at the Bill's Consideration Stage. Those departmental
amendments have now been included in the members’ information pack. | advise members that
the Department stresses that those amendments have still to receive the Executive’s approval.
We will go through each clause that the Department has agreed to amend, and | invite members
to comment as we go through those.

Clause 1 (Fixed penalty notices for offences under Article 4)

721. The Chairperson: The departmental amendment to clause 1 would raise the upper limit of
the range of fines for fixed penalties from £200 to £400. That information is included in the first



page of the letter dated 15 October. The Committee recommended the amendment. Are there
any questions?

722. Mr Beggs: | declare an interest. My dad owns land that is used as a legal inert landfill site.
723. The Chairperson: As there are no other comments, | will put the Question.

724. Question, That the Committee is content with the clause, subject to the Department’s
proposed amendment, put and agreed to.

725. Clause 1 agreed to.

Clause 5 (Councils to enforce Articles 4 and 5 of 1997 Order)

726. The Chairperson: | refer members to the departmental amendment to clause 5, which
would extend enforcement powers to local authorities. | advise members that the amendment
would allow councils to take enforcement action in the event of a failure to present appropriate

waste documents. The amendment was recommended by the Committee. Do members have any
comments?

727. Mr Beggs: | declare an interest as a member of Carrickfergus Borough Council.

728. The Chairperson: We are going to be here all day, Mr Beggs.

729. Mr T Clarke: | declare an interest as a member of Antrim Borough Council.

730. Could you repeat what you said about the amendment?

731. The Chairperson: The amendment gives enforcement powers to local authorities.

732. Mr Donal Starritt (Department of the Environment): The Committee requested that councils
have powers to issue fixed penalty notices in the event of failure to produce appropriate waste
management documentation. At the moment, only the Department can do that.

733. The Chairperson: It would bring council powers up to the level of the Department’s powers.
734. Mr Starritt: It would also allow councils to retain receipts.

735. The Chairperson: As there are no other comments, | will put the Question.

736. Question, That the Committee is content with the clause, subject to the Department’s
proposed amendment, put and agreed to.

737. Clause 5 agreed to.
Clause 8 (Appeals against remediation notices)

738. The Chairperson: | refer members to the departmental amendment to clause 8, which
would provide for the Planning Appeals Commission (PAC) to charge a fee to hear an appeal. |
remind members that the Committee recommended the amendment to avoid the appeals
mechanism being used to delay a fine being imposed. The Department advised that, under
current law, there is no mechanism for the Planning Appeals Commission to charge a fee and
that it would require an amendment to the Bill to introduce that power.



739. Could you clarify that for the new Committee members?

740. Mr Karl Beattie (Department of the Environment): Clause 8, as originally drafted, amended
article 58 of the Waste and Contaminated Land (Northern Ireland) Order 1997 to provide for all
appeals against remediation notices, regardless of which regulator issued those, to be heard by
the PAC. However, no appeal fee was provided for in the original clause. The Committee
expressed concern that, by not doing so, there was a danger that unscrupulous operators may
seek to delay meeting their obligations. The amendment simply provides for the Department to
prescribe a fee for such an appeal. That fee would be at the same level as a planning appeal,
which is currently £126.

741. The Chairperson: As there are no other comments, | will put the Question.

742. Question, That the Committee is content with the clause, subject to the Department’s
proposed amendment, put and agreed to.

743. Clause 8 agreed to.
New Clause

744. The Chairperson: | remind Committee members that they also sought to propose two
amendments in the absence of the Department’'s agreement to do so. Members have copies of
the draft Committee amendments. The second of those amendments gives the highest level of
Assembly scrutiny to secondary legislation that alters fixed penalty fines listed in the Bill and the
existing Order.

745. On the advice of the Examiner of Statutory Rules, the Committee asked the Department to
make sure that any alteration to fixed penalty fines will be subject to draft affirmative procedure
in the Assembly. Higher and lower levels of fixed penalty fines are provided in the Bill — £100 to
£400, as we discussed earlier — and three other fixed penalty fines were included in the Waste
and Contaminated Land Order 1997 by an amendment in 2007 that, by default of the existing
Order, were subject to negative resolution.

746. The amendment will ensure that the four fine levels cannot be altered without Assembly
approval. That would be consistent with other legislation relating to fixed penalty notices that is
currently being considered by the Assembly. It is to give us an extra bit of scrutiny.

747. Mr Ross: In light of the letters from the Minister and from Glassdon, we might need to give
our first proposed amendment more consideration.

748. The Chairperson: We are coming to that.

749. Mr McGlone: | apologise if this has already been discussed, but what kind of time frame do
we have for the Bill?

750. Mr Starritt: Do you mean the time frame for the Bill's commencement?
751. Mr McGlone: Yes.

752. Mr Starritt: We spoke before about the fly-tipping protocol, which is a key feature of the Bill
and will need to be in place before the relevant clauses could be commenced and take any
effect.



753. Mr McGlone: I will rewind a bit there. What is the time frame for the protocol’s
implementation?

754. Mr Starritt: We are hoping to consult on the protocol within the next six weeks.

755. Mr McGlone: How long will the consultation last? Will you outline what will happen from
that consultation to the decision-making point and the Bill becoming law? There is a bit of a
problem with Acts being implemented.

756. Mr Starritt: Subject to the Assembly process, we hope that the Bill will receive Royal Assent
by February or March. At that stage, many of its provisions could be brought into operation
straight away. The fly-tipping provisions would need to wait until the protocol is in place, but we
hope that that would happen as soon as possible.

757. Mr Denis McMahon (Department of the Environment): Obviously, we cannot pre-empt what
will come out of the consultation process. However, we are hopeful that by the time that the Bill
receives Royal Assent, we will have the protocol in place.

758. Mr McGlone: So, you think that the protocol should be in place by February?
759. Mr McMahon: That is the intention. It could be commenced at that point.

760. Mr McGlone: Do you have a particular date in mind for the whole thing being in place,
subject to Assembly approval?

761. Mr McMahon: The intention is to have it all in place by the spring.

762. The Chairperson: We had agreed that everything, including the protocol, would be set. |
know that we are dealing with different circumstances, but our previous experience of the
passage of Bills is a warning to all of us. The Taxis Act has commenced, but three years later
some of its provisions have still not been implemented. We need to make sure that that does not
happen with this Bill. That is what the Committee talking about.

763. Mr T Clarke: Could a further clause be put in that would kill the Bill off completely if it is not
enacted by a certain date? That would make the Department move a bit more swiftly.

764. The Clerk of Bills: We would have to consider that, Chairperson, and come back to it.

765. Mr T Clarke: | say that because the Department might take it more seriously if it realised
that all its work could be lost. If we set a time frame for the legislation to be implemented, and
if, after that, it is not implemented, all the Department’s work would be lost. As you, rightly,
said, and as we identified last week, the Taxis Act has been a fiasco. There is no point in us
going through this whole process again with other Bills if they will not be enacted.

766. The Committee Clerk: The Committee and the councils agreed that they wanted a lot of the
Bill to go ahead now. To kill the whole Bill would be detrimental. However, the Committee
sought from the Department a commitment that the clauses relating specifically to the
agreement on waste management will not be enacted until an agreed protocol is put in place.

767. Mr T Clarke: You have, perhaps, taken me up wrongly. | do not want to kill the Bill. The Bill
is an improvement. However, my problem is that we are going through this process, and if the
Department does not get its act together, we will have wasted our time again.



768. The Chairperson: For clarity, |1 agree with Trevor Clarke on that point. We have been
through this process, and there is no point in this Bill sitting on the shelf. Mr Clarke is asking that
we look at the inclusion of a clause that will set a time frame, and if the legislation is not enacted
within that, it will be gone. We want to go forward and make the Bill work, but we are going on
what has happened —

769. Mr Kinahan: That is terribly dangerous.

770. The Chairperson: | agree, but | will give it every consideration; it is a request from a
Committee member. | will let the Clerk of Bills come in on that.

771. The Clerk of Bills: On a procedural point, the Committee is up against the wire in its efforts
to complete its report and meet its reporting deadline. It is, however, open to individual
members, as MLAs, to approach the Bill Office and seek an amendment. There is time to explore
that option. However, for the Committee to start to explore additional amendments at this point,
when it is in the middle of its formal clause-by-clause scrutiny — in fact most of the clause-by-
clause scrutiny has been done — and is about to report, is not feasible.

772. Mr McGlone: Following on from Trevor Clarke’s point, on the wider front there seem to be
management or delivery issues on the part of the Department; | do not know which. Trevor and
I went through that Taxis Bill consideration, as did you, Chairperson, and as regards this and
other legislation, we do not come here day after day to sit and go through this stuff for there to
be no delivery. Whatever other legislation there may be, we should get clear guideline delivery
dates as to when, in fact, the legislation will be in place. | know that that will be subject to other
factors. However, | would like to think that there is, at least, someone there who can say that
the anticipated date of enactment of this provision is such and such, so that the legislation can
come into operation. Having a Bill or Act sitting on the shelf gathering dust is not a response.
We, as a Committee and as elected Members, need to be assured that someone, somewhere, is
driving this on.

773. The Chairperson: | totally agree.

774. Mr Beggs: | think that it is a strange and crazy proposal to booby-trap the Bill so that it will
be killed off. There is already a date after which it will be killed off if it is not through the
legislative process, so why would we want to add another date? There is a clear date, which
everybody is aware of, and unless the Bill is through the Assembly and enacted by that date, it
will be killed off anyway. Why do you want to add an earlier date?

775. Mr T Clarke: Maybe you are not hearing very well over there.
776. Mr Beggs: Maybe | am not.

777. Mr T Clarke: We have waited three years for a previous Act to be implemented. Had it had
a date on which it had to be implemented — within a year after it received Royal Assent, for
example — we would not be sitting here, three years down the line, with it still not having been
implemented.

778. All that work has been done. In no way am | suggesting that we kill off the Bill. I am
suggesting that we can make the Department move a wee bit more swiftly if we can make it see
that all its work will be lost if, by a certain date after its commencment, it does not have certain
things in place. It is to make the Department move more swiftly.



779. Mr Beggs: | do not think that the Committee should do that. Individuals can pursue that
option if they wish.

780. The Chairperson: | understand. However, the key issue for this Committee is that it does
not waste its time. The Bill needs to be enacted as soon as it receives Royal Assent. We are
talking about less than a year. We are not talking about three years. The first part of the Taxis
Act 2008 will be enacted three years after Royal Assent, in March 2011, hopefully.

781. Mr McGlone: We hope.

782. The Chairperson: Denis, | know that you want to come in, but do you understand the
Committee’s view? We have taken advice on the clauses, and Mr Clarke wants this moved
forward, as do the rest of us. We do not want to kill the Bill. Would you like to respond?

783. Mr McMahon: Only to add a little extra context. We have listened to all the points that have
been made and we accept those. A key issue has been agreeing a threshold between local
government and the Department. That has been a major sticking point for some years. Some
local government organisations — it is important to say “some™ — proposed using a 20 cu m
threshold, and the Minister is minded to put the consultation out on that basis. However, we
need to formalise that and put it into a consultation document. The point that | am trying to
make is that there has been progress on that issue. We are very much of the view that that now
needs to go out to consultation, with a view to having the protocol in place by the time of Royal
Assent. Obviously, I cannot comment on the other Bills mentioned. However, | reassure the
Committee that there has been movement on the issue.

784. The Chairperson: Could you clarify the time frame for the consultation?
785. Mr McMahon: We see the consultation going out in six weeks.

786. The Chairperson: Will the Minister make a commitment during Consideration Stage to pull it
all together? We want to see the Bill enacted. It is a good piece of work and a good Bill, and it
will have an impact on the ground in helping constituents. It would be helpful if you would come
back to us to tell us what the Minister says about making a commitment in the Chamber. You
should also keep us updated on the consultation. You said that that would go out in six weeks
and run for, perhaps, 12 weeks. Sorting out the threshold protocol is what could hold the whole
process up.

787. Mr McMahon: One of the issues has been that we have heard two very different views. The
local government organisations’ view is that there are already severe pressures on them around
fly-tipping. The Northern Ireland Environment Agency’s (NIEA) view concerns the practicality of
having a 20 cu m threshold, because it may not be feasible for it to manage anything more than
that. There has been movement across that gulf, which has been a big cause of the hold-up
around the protocol. That being resolved, it is a matter of setting down the roles and
responsibilities. We do not envisage any problems with that going out.

788. The Chairperson: The threshold needs to be resolved through the consultation, which,
hopefully, will happen, even though there are differences between the NIEA and the councils. Do
you think that that will happen? In the absence of that being resolved, is there a plan B?

789. Mr McMahon: | think that we can reach agreement. This is a significant movement from the
position that the NIEA held previously, and moves towards what the councils want. The only
caveat is that we cannot predict whether, during the consultation, the councils that are not
signed off on a 20 cu m threshold will want to discuss it. It has not been formally signed off that
all 26 councils would be prepared to accept the 20 cu m threshold.



790. Mr T Clarke: The process to decide the distance seems like a Mexican stand-off between
the councils and the Environment Agency. That could continue forever. If that happens, when
would it be reasonable for the Department to come along and say what the threshold protocol
will be?

791. Mr McMahon: | have not made myself clear. The Mexican stand-off is over. The Minister is
minded to move to 20 cu m. Inasmuch as we have been getting feedback from local
government, the line that we have received from them is that they want the threshold to be 20
cu m. The Minister has moved in that direction. That is the intention.

792. The Chairperson: That is what we are saying. We need acceptance. We need to move on
and have the matter to go to consultation.

793. Mr T Clarke: You mentioned a further caveat, Denis. You said that when you get to that
stage, some councils still might not buy into it. Surely, it would then be a case of saying,
“Tough". You will say that the threshold is 20 cu m or whatever you say it is. If you do not say,
“Tough" at that stage, your Mexican stand-off continues.

794. Mr McGlone: How do you suppose that you would get to that stage?

795. Mr McMahon: | am not saying that | expect that to happen. | would not necessarily use
such terminology. One way or another, we have to get the consultation over and out of the way.
All that 1 am saying is that it would be inappropriate of me to pre-empt the views of local
government before the consultation. But yes: your point is correct in the sense that we must
come to a view. There has been a great deal of movement on the issue. We have reached the
point at which the Minister is minded to go with a particular threshold. Subject to the
consultation taking place, the issue should be resolved.

796. The Chairperson: To be honest, Denis, we will continue to press you on that. We need that
matter to be resolved.

797. Mr McGlone: | am seeking a wee bit of clarity that my point was picked up on. | asked for a
commitment or details from the Department on its legislative time frame for all the legislation
that is coming before us, not just on this item, that item or another item. We can pump all the
Bills that we like through the Committee but if they are not delivered, what is the point? We
need to know that someone, somewhere, in authority can actually say that the Department has
a time frame and is working to a particular date. We need that assurance. If we do not get it,
the Committee will start to reprioritise.

798. The Chairperson: Obviously, that is a separate discussion. However, we will, certainly, take
that on board and ask the Department for an update on all Bills.

799. We must get back to the original discussion on the new clause regarding the setting of
fines, which will give the Committee the opportunity to scrutinise the level of fines.

800. Question, That the Committee is content with the amendment, put and agreed to.
801. New clause agreed to.
New clause

802. The Chairperson: The Committee has also requested an amendment to provide the
Department with powers to introduce standards for quality of recycled material that is collected



by councils, should that prove necessary in the future. | advise members that before they agree
the amendment, they may wish to consider additional information that has been provided to the
Committee by RecyCo, Glassdon and the Minister. The Department has also answered the
Committee’s queries on rejection rates from recycling plants, the cost of recycling to each council
and glass recycling levels, as well as responding to the letter from Bryson Recycling.

803. | refer members to the Committee’s draft amendment, which is included in members’
packs.

804. Mr Ross: | understand the rationale behind the draft amendment. The Committee was well-
intentioned in what it tried to do through the amendment. However, in light of new information
that has been provided, it may actually be a pretty bad amendment to put forward, given that it
would tie the hands of councils in an area in which they have authority. It may also severely
disadvantage some businesses. The Committee may need to reconsider the amendment and not
put it forward.

805. The Chairperson: Yes, we should reconsider.

806. Mr Beggs: We have been given a lot of information, including rejection rates, from various
recycling and waste management areas in Northern Ireland. | am unclear about the percentage
of foreign material that ends up being shipped out among material that is supposedly recycled. |
assume that those figures refer to material that has come out of material recovery facilities
(MRFs) to go to landfill sites. However, it has been highlighted that some MRFs are poor at
recycling and that the quality of material that is meant to be recycled might not be as high as it
should be and might, subsequently, limit others’ ability to reprocess it.

807. I view this amendment as enabling the Department to bring in regulations should it need
to. Therefore, | consider it appropriate that we should propose it. It is pointless to put material
through MRFs and pretending that it is recycled and then shipping it off to Third World countries
to go through another process of recycling or putting it in a landfill somewhere else. It is
appropriate that this amendment be included.

808. The Chairperson: I will give my view and then | will ask Denis to step in. This amendment
was well intentioned, but am | correct in thinking that 23 out of the 26 councils are operating a
co-mingled system?

809. Ms Ann Tohill (Department of the Environment): That is correct.

810. The Chairperson: We have to consider the impact that that will have on councils. 1 know
that this is an enabling amendment, Roy, and | take on board what you said. However, making
the amendment would give the power to enact the new clause. If, for instance, a council comes
along to a recycling facility with material, the manager of that facility could turn that material
away because he deems it to be contaminated. We visited a recycling centre. We know that
there is a model out there that is working, and the co-mingled system is also working. Those
facilities are reaching their targets.

811. I am concerned about the impact that this would have on councils. Ultimately, if this new
clause were implemented, it would have serious consequences for councils, and the Committee
would be saying that there is a better model. This is about competition, doing the thing right,
value for money and meeting targets. In the light of some of the information we have received, |
do not support this amendment. Co-mingling seems to be working because 23 councils are
meeting their targets. Having said all that, however, we need to look at the quality issue.

812. Would other members like to comment?



813. Mr Ross: | am happy to propose that we do not put this amendment forward in the
Committee’s name.

814. Mr W Clarke: | second that proposal.

815. Mr Beggs: Before we vote on this, | would like to ask a question. How can the Department
impact on the quality of current MRF schemes to prevent market forces and the cost element
driving down the quality of recycling, leaving it as poor as possible, and to ensure that there is
an incentive to have high-quality recycling from MRFs?

816. If we allow low-quality recycling, market forces will drive councils to whoever is producing
the lowest quality recycling, because they are putting as little effort as possible into it. What
method is there to govern the quality of material coming out of MRFs? | am not talking about
the amount of material that is rejected; that is a separate issue. This is about how the material
that comes out of MRFs can be recycled, rather than being shipped off to Third World countries.

817. Mr McMahon: Ann can talk about this in a bit more detail. However, | will make a general
point. One of the useful things that has come out of this debate is that it encourages us to look
again that the whole issue of how MRFs operate. We have looked at some of the councils across
the water that have achieved 40% recycling rates. Places such as Cardiff, Nottingham and
Leicester achieve 40% recycling rates and are similar in most respects to Belfast; they are similar
in size and have similar characteristics. Having talked to some of the MRF operators there and
having seen what they are doing, it is clear that they are constantly working on improving those
operations and that the market is driving it. Much of what they sell is sold locally and that is how
they do business. Some of the material is being transferred to Europe and some further afield,
but the majority of the business and the improvements that they are making to the MRFs are
clearly driven by the market. That is encouraging in a sense, but, over and above that, we
accept that there is a need for standards. Ann, would you like to say a bit about MRF standards
and quality protocols?

818. Ms Tohill: I want to make a couple of points. The waste and resources action programme,
which is the independent and expert body on recycling and reuse, has undertaken a number of
studies to test the quality line of MRFs, including one last year where it tested 20% of MRFs
across the UK. The findings were that some MRFs are producing very high-quality recyclables. As
a result of that work, proposals were made to set up a discussion group. In fact, the operators
and reprocessors met to discuss what the standards should look like. There was a consensus
that there should not be a quality standard as such. The UK reprocessors set out very clear
standards for MRF operators, and those are well understood. They considered weight-based
standards, where the material would be sampled, and that work is still under way. However, the
findings are very important because they demonstrate that MRFs produce quality material if they
are set up correctly.

819. The technology for sorting waste materials is changing rapidly, and, over the next five to 10
years, we anticipate that a lot of materials that currently cannot be recycled will be recyclable.
We are also aware that some MRFs in Northern Ireland are taking materials from councils that
cannot be reprocessed by local companies, because they are not yet at that stage, but there are
markets in the UK where that material can be sold and is being reprocessed. If those MRFs were
not taking that material, it would end up going to landfill. Therefore, we are conscious that we
do not want to do anything that will be detrimental to the amount and quality of materials that
we recycle.

820. There is a perception that a lot of the material that is exported is highly contaminated.
However, we do not have evidence of that. We do not have the hard facts from the NIEA or
anywhere else that a lot of the material that is being exported contains high levels of



contamination. If that is the case, we understand that it is returned to Northern Ireland, but the
checks that the NIEA carries out at the border indicate that the material does not contain high
levels of contamination. Therefore, we are trying to ensure that we take all that information on
board. Where there are gaps as we develop our policy, we will take a balanced view, and any
policy that we take forward will not be detrimental to one part of the market and prejudiced
towards another.

821. Mr Kinahan: | get the impression that the key word in the new clause is “may”, but the
word “must” is used for councils. Your argument is that this would only be relevant if there were
really a case for legislating for this, but you are saying that, at the moment, there is not a case.

822. Ms Tohill: We do not have the hard evidence for that.

823. Mr Kinahan: But there might be hard evidence one day, in which case the new clause
should be included.

824. Mr Ross: It could be inserted at a future date.

825. The Chairperson: There are 23 councils operating co-mingling systems, and they are
reaching a certain percentage. However, if this clause were included and became law, it would
only take one phone call to the council for it to be enacted, if there is a case of contamination or
anything else.

826. Mr McMahon: One of the issues that has come out of this is that it is a private sector
operation. You can see through accounts in various letters — | am not going to comment on the
detail of those — that there are different views, in which commercial interests are being
reflected. One scenario is that a private sector operator, using a co-mingling system or
otherwise; a MRF operator; or another type of operator could push and make the case, and if
the power were in place, we would be expected to make regulations. However, given the
potential impact on the market, we would have to consult on any regulations that we would
make. That is how it could influence the market in the future.

827. Mr Beggs: Presumably, this new clause would enable you to make regulations. However, in
deciding whether to make regulations you would have to determine whether a strong argument

was made, what is practically feasible and what methods would be used. One of the issues that |
picked up during the evidence was that textiles caused problems when they are co-mingled.

828. There may be things that you can do, but they can only be done after careful consideration
of everything. Currently, there are no controls, and MRF operators and councils dump everything
in their so-called recycling bins, with no regard to what comes out at the other end of the
process.

829. Ms Tohill: If the operators were producing material of very poor quality, they would not
continue in business. We heard anecdotal evidence that MRF operators have gone out of
business because they were not producing the quality required. The market will sort it out,
because if operators do not produce quality materials they will not get the price for it and will
not have a market to supply to. It is the same with markets abroad. A few years ago the market
collapsed and stockpiles of paper were built up, but the quality in Northern Ireland was of a high
enough standard that it was protected. As a result of the lack of evidence at the moment, we are
not clear that a policy intervention is required.

830. Mr Beggs: It has been said that that could be introduced subsequently, but that would
require primary legislation. The proposed new clause would only be enabling legislation that



could sit dormant and never be enacted if there is no requirement or decision by the Minister or
the Department to do so.

831. Ms Tohill: We would be concerned that that would send out a signal that the Department
was actively thinking about imposing it. The waste framework directive is very clear that that
collection method which is the most beneficial technically, economically and environmentally
should be the preferred option, so the amendment could be perceived as removing the economic
argument for councils, because there will be a cost associated with it. In a way, you would be
moving the costs up the chain so that the ratepayer would bear costs, whereas, if the market is
left to sort itself out, the reprocessor would bear its share of those costs.

832. The Chairperson: OK. We have a proposer and a seconder for the Committee’s proposal not
to table the amendment. | will need to take a vote. Mr Beggs, are you of the opinion that that
amendment should remain?

833. Mr Beggs: | have not heard an argument as to why a judgment cannot be made by the
Minister and the Department at a subsequent stage, having taken all the circumstances into
consideration such as the directives and the economic aspect. That is a decision that the Minister
could take. I am concerned that we could potentially ship low-grade material to Third World
countries, with everyone feeling happy that we have recycled when we may not have done so

properly.

834. Ms Tohill: The statistics show that the UK market for recyclables exports a huge amount of
paper. Of the 8-8million tonnes that are recovered, 3-8 million tonnes are reprocessed in the UK
and 4-4 million tonnes must be exported, because there is no market for it here. If we did not
have those marketplaces, the reprocessers and operators —

835. Mr Beggs: Sorry, | have no objections to going through legitimate recycling processes and
exporting —

836. The Chairperson: We need to move this on. | will take a quick point from Mr McGlone, and
I will put it to the vote.

837. Mr McGlone: Is there not a market for it because there is too much of it, or is it, as Mr
Beggs suggested, because the quality is slightly inferior and the marketplace here is taking the
best recyclables? In other words, where is the quality control? Does anyone keep tabs on the
exported stuff, or are we comfortable enough with just getting it out of these islands?

838. Ms Tohill: Every country has its own standards. Under the Transfrontier Shipment of Waste
Regulations 2007, the NIEA checks the loads as they cross the borders, and if there are high
levels of contamination, those loads are returned. From what we have heard from the agency,
six loads were returned in the past few years and, of those, only three contained municipal
waste. Quality checks are carried out at the borders. The waste is also checked when it arrives in
the destination country, and, depending on what processes that country has, it can also be
returned to Northern Ireland from there.

839. Mr McGlone: That all depends on the quality of the checking on both sides.

840. Ms Tohill: It does. However, if you take the paper market, different grades of paper get
different prices. That is just part of the market operating and does not mean that the paper is
still contaminated and cannot be recycled; it just means that it is of a lower grade and will have
a different end use.



841. Mr McGlone: Do you mean that it is not contaminated according to the standard that we
would use?

842. Ms Tohill: No. There are the highest quality materials, which get the highest prices, but
there are still markets for lower-quality materials, which will be recycled into lower-quality
products. We need those markets.

843. The Chairperson: We have been through the issue. At the time of the amendment being
drafted, most of us thought that it was a reasonable suggestion. We have found out more
information. The proposal is to not table the amendment, so | will ask for a show of hands from
those in favour of withdrawing it.

844. Mr McGlone: Sorry, | was called out when you were going through all of this. Could
somebody review it for me?

845. The Chairperson: There was a suggested amendment from the Committee about the quality
of the recycling. We have discussed the issue, and | feel that it is not appropriate to table the
amendment. We have 23 councils using co-mingling and three councils using source separation,
which was the basis of the suggestion. The councils are reaching targets. We have received
three letters from three different groups, and it is not appropriate that for the Committee to
support one viewpoint. The impact of the amendment could be to support one business model
over another.

846. The amendment says “may", but if it is made, its provisions could be enacted fairly quickly.
The Committee should not be dealing with that issue; we should be talking about value for
money and proper separation. Certainly, quality is a major issue and should be looked at, but it
is up to the Department to keep checks on that and ensure that it is carried out properly. The
guestion is whether Committee members support the amendment’s inclusion or its removal.

847. The amendment is for the insertion of a new clause after clause 6, to be entitled “Quality of
waste to be recycled". The amendment was brought forward by the Committee. However, we
have reviewed the situation and received letters with other information. There is a proposal from
Mr Ross, supported by Mr Clarke, to not move the amendment.

848. Mr Kinahan: You are being a little one-sided. The amendment was suggested so that if, in
the future, things are found to be wrong in the system, we can change it.

849. The Chairperson: | totally agree. However, there is a possible impact of that. Some
members sit on councils and know that councils sign up to contracts. Be under no illusion that
the whole issue came from a visit and a discussion about the co-mingling system and the source
separation. The amendment came from the whole issue of equality. You have to look at the
impact that the amendment would have on councils. I am not saying whether it would or would
not have an impact.

850. Mr T Clarke: Patsy is clever enough to make up his own mind, but, given that he has not
heard the whole debate, perhaps Ann Tohill should explain how we could be interfering with the
markets. She has a very good grasp of the arguments, so perhaps she could go over them
again.

851. Mr McGlone: Thank you very much for your kind comments, Trevor. The amendment
states:



“The Department may by regulations provide that in carrying out their duties under Article 20,
district councils must meet such requirements as may be prescribed, in relation to the nature
and quality of waste which is to be recycled.”

852. What is the current process for determining the quality of waste? How are the requirements
on the quality of waste to be recycled enforced at the moment? In other words, what does the
amendment add to or subtract from what is already there?

853. Mr McMahon: There are two forms of regulation. First, as we said, the marketplace is
regulating. Factors are in play to encourage MRF operators here and across the water to improve
the quality of recyclates that they produce, and there is evidence that some local operators are
investing to do that. The second level of checking, which Ann Tohill mentioned, applies to the
Transfrontier Shipment of Waste Regulations 2007. Any recyclates shipped out of Northern
Ireland have to be checked by the Environment Agency. In addition, Ann may wish to say
something about MRF standards and quality protocols.

854. Mr McGlone: | was not talking about spot checks as a means of enforcement; | was asking
what regulations are in place. In other words, the Bill proposes regulations for x, y and z, but
what exists at the moment?

855. Mr McMahon: We do not have any regulations that tell councils how to collect waste, which
is what | understand the amendment would do. We have no powers over that; as | understand
it, the amendment would move us into that territory.

856. Mr Beggs: That needs to be clarified.

857. The Chairperson: That is fine. | know that Mr McGlone was out of the room at the time, but
we are rehashing arguments. This is a Committee amendment, and the proposal is to either
support or remove it, so | will put it to a vote.

858. Mr McGlone: | have to say that | could not vote on it, because | am not satisfied about the
types of controls that exist now.

859. Mr Beggs: The market —

860. Mr McGlone: We know where the market goes, which is why we are in the banking crisis
that we are in.

861. Ms Tohill: There are two standards. The MRF operator has a standard and when council
waste arrives at its gates, it is checked and if the load is contaminated, it is returned.
Furthermore, if waste is not accepted, the MRF operator imposes a hefty fine on the council.
When waste goes through the MRF operator, the operator tests the waste and rejects any
contaminated waste. The reprocessor specifies a standard for the MRF operator. Therefore, as
waste passes through the system, there is a series of checks, and if the operator does not meet
that standard, it is up to the reprocessor to reject the material and either tender a new contract
or look elsewhere.

862. As we said, we have anecdotal evidence of MRF operators having been closed down
because they did not produce material of high enough quality to meet market demand. However,
there are buyers in the UK for material produced by our operators, and those buyers are saying
that it is of a high quality. Not all material can go to the local reprocessing sector because, in
some cases, reprocessors do not accept materials because, as yet, they do have the technology
to turn them into a product. However, elsewhere in the UK, it is taken and turned into quality



products. We also have in place and are working on quality protocols and standards for certain
waste streams, all of which means that if that waste is treated in a certain way, it is no longer
considered as waste because it has been turned into a quality product. Those standards are
being worked on by the Department and the Environment Agency.

863. The Chairperson: | remind members that, if they wish to do so, they can bring an
amendment to the Chamber as a private Member. | shall put the matter to a vote. I, Trevor
Clarke, Willie Clarke and Alastair Ross voted against tabling the amendment; Roy Beggs and
Danny Kinahan voted for tabling the amendment. Therefore, the Committee will not table the
amendment.

864. New clause disagreed to.
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Deear Sir/Madam,

RE: Consultation on the Waste and Contanunated Land (Amendment) Bill

1. INTRODUCTION

i.1

1.3

Thi= response has been prepared on behalf of the sight constituent Councils of the
Southern Waste Management Partnership (5WalIPzoof) Listed balovs; following
vour request for comments on the proposals contained in the Waste and
Contaminated Land [Amendment) Bill,

Armagh City 8 District Couneil

Banbridge Drstrict Coumneil

Cookstown District Conneil

Craigavon Borongh Couneil

Dangannen & South Tyrone Borough Couneil
Fermanagh District Couneil

Mewry & Mowrne District Council

Omagh District Council

Individual member councils within SWalMP2o08 may also make their own
separate responses.

SWaldPzoob welcomes this opportunity to comment on the Consultation on the
Waste and Contaminated Land (Amendment) Bill which makes a mamber of
amendments to the Waste and Contaminated Land (M.1.) Order 1aag7.

IMaore specific comments relating to the full range of izsues kighlighted for
consideration are detailed in section 2,



ISSUES FOR CONSIDERATION

H
M

5WalMPzool agrees with the requirement for a partnership approach between the
Department of the Environment (DOE) and local government in tackling illegal
waste actmrty.

Although the propesal to give Couneils a mors proactive rols in snforcement
through the mest apprepriate powers under amendments to the Bl is welcomed,
SWalMPzoo8 iz of the view that a demarcation of responsibility is necessary
between MIEA and Councils, This has been stated several times by SWaldPzoob
including in a response to the Consultation on Propozals for a Waste Bill on the 3o
July 2009 and in the Consualtation on the Draft Clean Keighbourhoods and
Environment Bill (Morthern Ireland) on 3% May zoi0. However, the MIEA has
stated an inability to deal with sites comprising less than 20,000 tonnes of illegal
waste, A clearly set out flytipping /illegal waste dispozal protocel is required to
ensure an effective working partnership between NIEA and Couneils, and agresd
before the proposed amendments would be implemented. Adeqguate resources,
financial and otherwize would also be needed to enable Councils to effectively
investigate and enforce offences and mest the requirements of the protocal.
Councils do not want a situation to develop whers the costs of inspection,
enforcement and clean-ap would be passed onto the ratepayer.

Clause 1 — Fixed penalty notices for offences nnder Article 4

This clansze enables the Department or relevant district couneil to issue a notice to
a perceived offender, offering him the opportunity to pay a fixed penalty as an
alternative to court action. The powers are intended to be used for less sericus
waste offences, However they are diseretionary, the Department or Couneils can
choose instead to prosecute any offences under Article 4 through the courts. It is
proposed that Couneils will be able to use any funds raised through these fived
penalties to cover the costs of enforcement and clean up of illegally deposited
waste.

The option of issuing fixed penalties would provide a more flexible and less costly
alternative to prosecution for lesser illezal dumping offences. However, the
proposal that the relevant Council would be able to decide if the option of issuing a
fixed penalty was appropriate in each individual case, raises some concern and
wionld therefors necessitate additional financial support for training to be
allocated to each Couneil prior to any implementation,

Clause 4 — Powers to require removal of waste unlawfully deposited
Articles 25 and 284 of the 1997 Order give Councils powers to deal with waste
unlawfully deposited in their areas. They enable Councils to serve a notice on the
occupier or in certain specified ciroumsiances, the owner of land requiring him to
remove illezal waste or take remedial action.

231 SWallPzood supports the first amendment to Clause 4 which enables both
the NIEA and Couneils to izsue Article o8 notices, as this would bring parity
with the lezal position in England and Wales and also provides for
continaity of investizgation and enforcement by either regulator.

2.4.2 SWallPzood view it as essential that disenssions take place with the new
Criminal Justica Mindzter on issnes around prosecution/criminalization of



landowners whose lands were the subject of environmental erimes, for
which under current law, they by default have responsibility.

2.4.3 The sscond proposed amendment, whare both regulators would have the
power to serve an Article 28 notice on a suspected offender, is supported by
SWalMPoood. This option is considersd to be an additicnal potential
deterrent and one which claarly follows the ‘polluter pays’ principle.

However, SWallP2oo8 again request clarity on the issue of special
hazardous wastes, SWaldPzoof constituent Councils have been repeatedly
told that tanker loads' of laundered diesel would be dealt with by Customs
and Excise, thiz has proven not to be the case, indeed when the NIEA
officials were pressed on this they indicated that this material could be dealt
with by Councils under the Litter Order. Again SWalMPzoof would express
an urgent need to have thiz confusion dealt with as # iz totally
inappropriate to have Councils dealing with special hazardens wastes.

z.4.4 The third proposed amendment is that an Article 28 notice could require,
where appropriate, the ceszation of the illegal kesping, treatment and
dizposal of waste in addition to its removal (remediation. SWaliPzoof
believes that this will provide an additional contrel to those already
available under Article 4 and is therefors supported.

2.4.5 As stated previously in our response to the Consultation on the Draft Clean
Keighbourhoods and Environment Bill (Morthern Irsland) SWallPzoob
would request clarification from the Department as to who is responsible
for clearing litter from land which iz unregistered and no legal owner can be

identified.

Financial Effects of the Bill

The new enforcement powers for Councils and the Department are likelv tolead to
an increased number of prosecutions and therefors to have cost implications,
eortainly in the short tarm, However, many of these powers are diseretionary and
some have the potential for cost recovery, for example Councils issuing fixed
penalties for illegal waste offences will be able to offsst receipts against their
enforcement costs,

However, SWal{P2o0d would stress that guidance will be necessary to ensure the
provizion of a set of criteria for when the option of fixed penalty notices would be
appropriate in order to achieve consistency of enforcement across Northern
Ireland, Thizs guidance would be best produced in parinership with Waste
Management Groups,

Flytipping protocol and data recording

SWalMPzool constituent Councils are insistent that no legizlation should be
passad before a protocol is developed to address the gray area in relation to who is
responsible for differing scales of deposited waste, 2.z, the difference between
litter, flvtipping and illegal dumping, Only then would it be possible to develop
any system for recording accurate data on these incidents,

A clearly set out flytipping /illegal waste disposal protocol is eszential to ensure an
gffective working partnership between NIEA and Councils, and agreed before the
proposed amendments would be implemented.



If wa can be of any further assistance please do not hesitate to contast us.,

Yours faithfually,

Graham Evrne, Chief Officer, SWaliPzood

arc21 Written Submission to the Waste and
Contaminated Land (Amendment) Bill



FAQ Mr Sean MeCann K
Morthern Ircland Assembly :
Caommitiee for the Environment
Enviromment Comnitbee Offics
Foom 247

Parligment Buildings

Belfast

T4 3K

28" May 2010

[ear Mr MeCann
He Waste anid Contaminated Land {Amendmernt) Bill

I refir to your letter of 27% Al 2010 which, on belalf of the Commites invites views fom
arc2 in connection witl the abave.

A requested, our submission is structured to address the specific clanses of the Bill:

Waste

Cliriise | — Fixed pewaliy nonices for offernces under Article 4

arc2l is suppartive of the infroduction of fixed penalties as an altemative to prosecudion with
Councils being able to use any funds raised through these fixed penalties to belp cover the
costs of enforcement and clean up of illegally deposited waste. In the interzsts of consistency
of approach fhroughowt Worthern Ireland, there may be merit in developing guidance
otlining the circumstances upan which greater consideration should be given to the use of
fiwed penalty notices,

Clewse 2 = Deterion of selzed properiy.

arc2 1 is suppostive af the powers mtroduced in this clause.

arcl Tair + 44 (00 38 30 TE6 335
Walak Mours Fat + dd 004 28 90 T2 233
Farbwilllam Business Park Web: wesmm 2l orgak

35 Dsrgan Fean

Bzllast BTISLE Priind oe 1305 revmhed secer



Clage 3 — (Nferce of frifing to pry charge for subsiserce of licence

ore2 ] have no objestion i this clause,

Clanwe 4 - Powers fo reguire removal of waste wilawfilly depostied.

arc2] i supportive of this clanss in pringiple. However given the duplication of pewers it
will be necessary for agreement 1o be reached on the appropriate organisation 1o use the

POWETS i1 any given circamstances.

arc2] would have some congem in relation to landowner Lability particularly that anwitting
landowners should not suffer firencially 10 clean up wase illapally deposited on their land.

Clianse I — Coumcils to enforce Ariicles & and 5 o 1997 Ohedler,

The problem of fly-tipping has been well decumented and ome of the main ways of
sddressing this is e existence of an effective and efTicien! “policing” regime, Giving
Couisetls pawers bo cary oul prosscelions under articles 4 & 5 of the 1997 Order may not i1}
itsell be sufficient o ensure the provision of an effeetive and cificien: policing regime. We
would be fully supportive of the proposal subject to:

1} The development of a protocol, the contents of which all “policing” agencies are in
agreement with; and

2} Councils are given an adequate level of resource from central government 1o ensble them
to propesdy implément any new “policing” powers in this regard.

In addition and subject 10 the abowe, it will be necessary to ensure that Councils have similir
powers as the Department in conmection with enferoement of the amicles and in particular
pearity with regards to subsequent enforcement powers under the Article 5{7) pentaining to the
regulations made (hereunder, with paribculsr reference o the Tumishing of documents or
vorpriest of decuments,

Clase ¢ — Right of earry with beavy equipment o to domestic premizes.

are2] i3 supportive of he powers introdisced in this clsise

Contaminated Land

Claise 7 — Contaminaiea land: poidlution of waterwayr and sndergrownd sirafa

arc2] is supportive of the powers introduced in this clause.

Clause & — Appeals cgains remediarion nofices.

arc2 | is supportive of the powers infroduced in this elause,



Clasese ¥ — fveracrion with other provisions

arcZl i supportive of the powers imtroduced In this elaose.

Mroducer Rx:]mllhllit_l Ubligations

Clagize 10 - Praducer resporcibility obligation regrdations

anc?1 is supparive of the powers inlnoduced in this cluse.

Financial Effects of the Bill

The new enfarcement powers for Coumnecils, |||I'1n||._|¢"| discretionary, will ineviinhly hiave cosls
'|'.|_;:I':::'.::m:1 for gouneils which 15 '.|r||i'_-;.c|_1.' 1o be |:'|,:||J_\ whsorbed by the p:,rfnliil.' For some cos!
ranpvery, Coumecils should be given an ndequete level of resmarce from cemiral povernment 1o
enoble them to properly implement any new policing powers

The Joint Committes considered the issue at its meeting on the 25" May 2010 and reatfirmed
the position articalated above.

T trust this is of asslstance

Yours sumcenely

Lll s

R BURNETT
Palicy & Operations Dirsctor

Banbridge District Council Written Submission to the
Waste and Contaminated Land (Amendment) Bill

By email to doecommittee@niassembly.gov.uk
27 May 2010

Environment Committee
Room 247



Parliament Buildings
Stormont Estate
BELFAST

BT4 3XX

Dear Sirs

Re: Waste & Contaminated Land (Amendment) Bill

Thank you for the opportunity to provide the views of Banbridge District Council to the
Committee on the above matter.

The Council would wish to take this opportunity to further commend to the Committee, the
comments of the Chief Environmental Health Officers Group that were submitted to the
department in response to consultation on the Bill in 2009.

Whilst Council welcomes the proposals to add to their role in dealing with illegal waste disposal,
there must be a clear demarcation of responsibilities between NIEA and Councils and this must
be clearly set out in a formal fly tipping/illegal waste disposal protocol. This matter has not yet
been satisfactorily resolved and Council would wish this protocol to be agreed before the
proposed Bill is implemented.

In addition, the enforcement powers available within the bill must be sufficient and effective in
deterring illegal waste disposal and as suitable punishment for offenders.

Adequate resources — financial and otherwise — would also need to be provided to allow Councils
to effectively investigate and enforce Articles 4 & 5 offences and to meet the requirements of the
protocol. It would not be acceptable for a situation to arise where the costs of inspection,
enforcement and clean-up of waste would be passed onto the ratepayer.

It is essential that these matters are resolved and procedures agreed between NIEA and the
Councils before the proposed amendments are implemented.

In relation to specific clauses, Council wishes to make the following comments:-

1. In the consultation document issued last year, the Department indicated its intention to
amend the wording of an offence created under Article 4 of the 1997 Order —

“The Department proposes that the wording of Article 4 should be amended to provide that an
offence is committed in instances where an unlawful deposit of waste is made, whether
knowingly or otherwise. The Department proposes that the wording of Article 4 should
beamended to provide that an offence is committed in instances where an unlawful deposit of
waste is made, whether knowingly or otherwise. The Department further proposes that the
amended legislation should provide for a possible defence in circumstances where the accused
can demonstrate that he exercised all reasonable care to prevent the incident. These changes
would effectively shift the burden of proof from the enforcing authority to the accused."”

This proposal was strongly supported at the time by the Chief Environmental Health Officers
Group, since it was Councils’ experience over a long number of years of enforcing the legislation
that the existing wording of Article 4 made it virtually impossible to secure a conviction under
that Article.



The proposed amendment does not appear to have materialised in the new Bill and it is strongly
contended that this must be rectified to facilitate the effective enforcement of the legislation.

2. The Council requests clarity on the issue of which authority should deal with special hazardous
wastes as it is deemed inappropriate to have Councils for example involved with the removal of
such waste from land in default. This is particularly relevant as this Council has had to deal with
the waste by products of ‘diesel laundering’ and it is considered that all special hazardous waste
issues should be dealt with by the Department.

These comments are due to be formally ratified by Council in June. | hope the Committee will
find them helpful in its deliberations.

Yours faithfully

—

\Sodoe .

David Lindsay
Director of Environmental Services

Southern Group Environmental Health Committee
Written Submission to the Waste and Contaminated
Land (Amendment) Bill



Serving Councils in Amagh, DBanbridpe. Creigaeon,
Duspareeen ond Breey 8 Mourrs £
Southem Group
Enviranmenial Health Commiseas

Botaap Chbsd [ rsmnmeatal etk DHoer SAM 0N

24" May 2010

The Environmer Conmmitice
oo 247

Parliament Buaildings
Swrmont Estate

BELFAST

BT4 3XX

rear Sirs aad Madams,

RE: WASTE AND CONTAMINATED LAND (AMENDMENT) BILL - COMMITTEFE
STAGE
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Dear Mr MeCenn

Bor Wasie and Contaminated Land (Amendment) Hill

| refer to your letter dated 27 Apral 2010, regarding the above

The Councils within arc2] have discussed this proposcd legislation and arc2 | are
TICRANARE A TESpOmSE

Lashurm Ciy Counctl wanld therafone SUppar] e ane | respotise 1o 1he comsullation

I"lease do not hesilate io contact me should you require farther clarificatzon of this
matics.

Yours sincercly

A A Aae

Brian Porter
Asaistant Director of Environmenial Serviees echnical
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Northern Ireland Local Government Association
(NILGA) Written Submission to the Waste and
Contaminated Land (Amendment) Bill
The following is a response to the request for views on the Waste and Contaminated Land

(Amendment) Bill, currently at Committee Stage. This builds on the response to the consultation
document published by the Department in April 2009. This paper has been drafted in liaison



with the NILGA Waste Working Group, the local government Waste Management Groups, the
Technical Advisers Group, SOLACE and the Chief Environmental Health Officers Group.

This consultation considers vital proposals for legislation for which local government has been
pressing, for a number of years, including better provisions to deal with fly-tipping, including an
operating protocol

Introduction

NILGA, the Northern Ireland Local Government Association, is the representative body for district
councils in Northern Ireland. NILGA represents and promotes the interests of local authorities
and is also supported by all the main political parties. Waste management is a key issue for local
government due to the huge impact it can have on local communities, the economy,
sustainability, climate change and council budgets. NILGA is pleased to be able to have an
opportunity to comment on the proposals for the Waste Bill and we trust that our comments will
be taken into account when developing the final proposals. This response was developed in
liaison with the NILGA Waste Working Group, the local government Waste Management Groups,
the Technical Advisers Group and the Chief Environmental Health Officers Group.

This draft response follows the format of the Bill, and is arranged into sections, designed to
address specific clauses, following a section giving general comments.

Waste

[EEN

. Fixed penalty notices for offences under Article 4

2. Detention of seized property

3. Offence of failing to pay charge for subsistence of licence
4. Powers to require removal of waste unlawfully deposited
5. Councils to enforce Articles 4 and 5 of 1997 Order

6. Right of entry with heavy equipment or to domestic premises
Contaminated land

7. Contaminated land: pollution of waterways and underground strata
8. Appeals against remediation notices

9. Interaction with other provisions

Producer responsibility obligations

10. Producer responsibility obligation regulations

Supplementary

11. Minor and consequential amendments and repeals



12. Commencement

General Comments

NILGA is pleased to be able to give views to the Environment Committee on the proposals
contained within this Bill, which marks an opportunity to amend current legislation and to make
some small additions. We would ask the Committee to note our view that we are encouraging
the Department to work on a longer term, more creative strategic approach to developing
appropriate legislation for Northern Ireland on environmental issues, including climate change
and waste management. Whilst working within the framework of EU legislation, Northern Ireland
now has the ability to form and frame its own legislation and it will be vital as we move forward
with a legislative assembly, to create what an appropriate legislative base for the region.

NILGA notes the current need to work within the legislative timetables available and to prioritise
heavily, but the earlier a strategic approach is embarked upon, the sooner it will become more
viable to deliver appropriate and innovative legislation to deal with the waste management and
other issues Northern Ireland has to face.

There is a need to properly resource Planning and Environmental Policy Group to provide the
necessary research and scoping exercises to ensure the timely development of legislation and
guidelines that are necessary and appropriate to the Northern Ireland situation.

NILGA would also request that Committee consider the potential for the DOE to establish a
working forum where the Department, NIEA and councils can meet regularly to consider and
discuss matters of enforcement.

Waste

1. Fixed penalty notices for offences under Article 4

NILGA would support the proposal to give NIEA and councils the power to issue fixed penalty
notices as an alternative to prosecutions to the courts, in relation to breaches of Article 4 of the
1997 Order. NILGA believes that this would provide for more cost-effective regulation in
appropriate cases, i.e. cases of small scale dumping of domestic waste, which is more likely to
be dealt with by councils.

NILGA believes that Fixed Penalty Notices should be set at a level that acts as a deterrent,
although there are many aspects of fly-tipping that require further consideration, and
consultation with stakeholders, such as domestic rubbish versus illegal commercial dumping. One
such issue is that of known repeat offenders, who may be small scale commercial operators, and
whom it may be more effective to deal with by taking straight to court.

NILGA is of the view that a fixed penalty of £200 would provide a reasonable deterrent for non-
commercial small scale offenders. These figures should be reviewed regularly to ensure that the
legislation keeps up with economic circumstances. The fixed penalty fines should be payable to

councils and sufficient to cover council enforcement and clean-up costs, whilst remaining below
the level of court fines.

Guiance will be necessary to ensure the provision of a set of criteria for when the option of fixed
penalty notices would be appropriate in order to achieve consistency of enforcement across
Northern Ireland. This guidance would be best produced in partnership with councils.



2. Detention of seized property
e Power to retain seized vehicles

This proposal is supported.

3. Offence of failing to pay charge for subsistence of licence

e Creation of a new offence of a failure to pay subsistence fees with respect to a waste
management license

NILGA would agree to this proposal.

4. Powers to require removal of waste unlawfully deposited

NILGA is supportive of this clause in principle. However given the duplication of powers it will be
necessary for agreement to be reached on the appropriate organisation to use the powers in any
given circumstances.

5. Councils to enforce Articles 4 and 5 of 1997 Order

The proposal to provide council officers with the same comprehensive set of powers of entry
and investigation as those provided to departmental enforcement officers for this purpose under
Article 72 of the 1997 Order, including regulations under Article 5(7) is absolutely essential if
councils are to be given the powers proposed under Articles 4 and 5.

Amendments to Articles 4 & 5 of the Waste & Contaminated Land
(NI) Order 1997

Currently, the enforcement options open to district councils in respect of illegal disposal of waste
(rather than littering) is limited to the service of Article 28 notices. It is proposed that the Waste
and Contaminated Land (NI) Order 1997 is amended to allow councils in NI to prosecute for
offences related to breaches of Articles 4 and 5.

NILGA has been working with TAG, CEHOG, SOLACE and the Department to seek to develop an
agreed approach on this issue, to which councils have been requesting a better solution for
some years. Experience since the implementation of the legislation is that NIEA (formerly EHSNI)
has not had sufficient resources to pursue all breaches of Article 4 and has prioritized heavily,
focusing on what it believes to be the most serious cases. Accordingly, a large number of illegal
sites are not being pursued, despite having a serious detrimental impact on local amenity. In
addition, a multiplicity of small incidents has no chance of being dealt with by NIEA, given the
resource-based approach to enforcement.

NILGA believes that to allow this situation to continue, would develop an increased confidence in
offenders in their ability to get away with such behaviour and thus lead to an escalation of the
problem. This situation will only be exacerbated with increased departmental focus on
commercial industrial and construction and demolition waste, coupled with increasing landfill
costs and the development of more stringent EU legislation.

Demarcation of responsibilities and development of a protocol



Although the proposal to give district councils a more proactive role in enforcement through the
appropriate powers under Articles 4 and 5 is welcomed, NILGA is of the view that a
demarcation of responsibility is necessary between NIEA and councils. The working group has
been trying to reach agreement on where this demarcation should lie.

Currently local government is only responsible for the enforcement of the Litter Order, and NIEA
will not deal with incidents of less than 20000 tonnes of waste.

The entire local government sector is firmly of the view that the demarcation point, specified in
the protocol in existence in England and Wales, where the agreed basis for council action is “fly-
tipping of quantities of waste up to and including a single tipper load of waste up to and
including a single tipper load of waste deposited at one time (i.e. up to approximately 20m3) in
a single deposit, should be applied in Northern Ireland.

http://www.environment-agency.gov.uk/homeandleisure/waste/flytipping/37853.aspx

In England and Wales this protocol was developed based on which was the most appropriate
organization to deal with the incident, not on quantity or number of incidents. A clearly set out
fly-tipping/illegal waste disposal protocol is required to ensure an effective working partnership
between NIEA and councils, and agreed before the proposed amendments would be
implemented. Adequate resources, financial and otherwise would also be needed to enable
councils to effectively investigate and enforce Articles 4 and 5 offences and meet the
requirements of the protocol. Councils feel that it is unacceptable to pass the costs of
inspection, enforcement and clean-up onto the ratepayer.

NILGA believes that the existence of a working protocol in England and Wales has greatly
assisted in the enforcement of illegal waste disposal, and that such a protocol should be
developed in Northern Ireland, to also involve liaison with major landowners such as DARD,
Translink and the National Trust. The proposed amendments to the legislation cannot work until
an appropriate demarcation and division in working is set between NIEA and councils, and
would be keen that this demarcation is the same as that in the English protocol.

Even with this line of demarcation, both councils and the NIEA will need to seek additional
resources to discharge their duties but NILGA will be stating that the detail can follow using a
suitably agreed methodology

Research and Data Collection

Although it would be preferable to have a research base in order to assist councils to bid for
resources, given that councils do not currently enforce illegal dumping activity, at present it is
difficult to quantify the scale of the work involved. NILGA and the Department have been
working together to attempt to develop proposals for a data capture system suitable for local
government use, but it has become clear that councils do not have the resources available to
populate a detailed data capture system (a particular issue for the larger urban councils).

NILGA has done some research with councils to estimate how much a data capture and research
programme, that would satisfy the requirements of the Department and NISRA, would cost local
government to populate satisfactorily. This research has shown that to gather information on fly-
tipping and illegal dumping incidents would cost the ratepayer at least £300,000 pa, and
potentially up to £500,000. Local government does not view this as a good use of resources.

NILGA will be encouraging the department to liaise with the data collection staff in NIEA to
examine what might be possible through other data streams already being collected from



councils. In the interim, NILGA would encourage the Committee to ensure the Department views
this legislation as a ‘new burden’ for councils, and to provide associated resources to assist in
councils taking on new enforcement responsibilities.

Facts and Figures:

Following a Freedom of Information request to NIEA, NILGA was informed that NIEA do not
have information on the number of Article 28 notices they issued between April 2007 and March
2008 and although 250 incidents of fly-tipping were referred to NIEA by Councils during the
period April 2007 to March 2008, information about the quantity of waste for each referral is
apparently not held by NIEA. Thus research is also required within government on this issue.
From internal local government research we are aware that in the year 2006/7, the 17 councils

participating in the study reported 3243 incidents of fly tipping and illegal dumping in their
areas that would fall outside the remit of the Litter Order. Research of this nature is continuing.

6. Right of entry with heavy equipment or to domestic premises

NILGA would support this proposal.
Contaminated land

7. Contaminated land: pollution of waterways and underground
strata

8. Appeals against remediation notices

9. Interaction with other provisions

Part 3 of the 1997 Order makes provision with respect to land contaminated by pollution. This
part of the Order has not yet been commenced, and the proposed Bill includes a number of
amendments to the existing legislative framework, mainly to reflect lessons learned through
operational experience in England and Wales.

These amendments include:

e All appeals now to be heard by Planning Appeals Commission
e Definition of contaminated land to be made more accurate with regard to waterways

e Improved interaction with the pollution prevention and control regime

NILGA is supportive of these proposals given that they have arisen from experience of operating
the contaminated land regime in GB.

Producer responsibility obligations

10. Producer responsibility obligation regulations

Proposals are made in the Bill to improve the department’s powers of entry and inspection, to
bring the powers available in the producer Responsibility Obligations (NI) Order 1998 into line



with Article 72 and Schedule 4 of the Waste and Contaminated Land (NI) Order 1997. This will
include powers to:

e Take photographs and make recordings, where these are deemed necessary for the
purposes of any examination or investigation under the Order

e Take samples of anything found on the premises

e Require appropriate persons to answer questions relevant to the examination or

investigation and to sign a declaration of the truth of his answers

It will also allow a Magistrate’s Court to authorise entry to premises in circumstances where an
entry has been refused or is likely to be refused.

NILGA notes these proposals and agrees that they are necessary.
Supplementary

11. Minor and consequential amendments and repeals

The proposal to review the references to ‘waste in or on land’ in Part 2 of the Order and to
amend these where necessary to cover the illegal deposit of waste in, or over, or under land is
supported in view of the Department’s experience of difficulties with existing wording/definitions.

12. Commencement

NILGA largely agrees with the proposals as outlined, but is of the view that a carefully
choreographed approach is required with regard to fly-tipping and the development of a
protocol. There is no point enacting this legislation before a suitable protocol is in place.

Financial Implications

The new enforcement powers for Councils, although discretionary, will inevitably have cost
implications for councils which is unlikely to be fully absorbed by the potential for some cost
recovery. Councils should be given an adequate level of resource from central government to
enable them to properly implement any new policing powers.

For further information regarding this response, please contact Karen Smyth, Head of Policy at
NILGA on (028) 9079 8972 or at k.smyth@nilga.org

Omagh District Council Written Submission to the
Waste and Contaminated Land (Amendment) Bill

CS/10
25 May 2010

K O'Gara

Environment Committee
Room 247

Parliament Buildings
Stormont Estate
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Dear Sir/Madam

Re: Consultation on the Waste and Contaminated Land
(Amendment) Bill

Omagh District Council welcomes this opportunity to comment on the Consultation on the Waste
and Contaminated Land (Amendment) Bill which makes a number of amendments to the Waste
and Contaminated Land (Northern Ireland) Order 1997.

Although the proposal to give Councils a more proactive role in enforcement through new
powers under amendments to the Bill would be considered to have some value, Omagh District
Council is of the view that a clear demarcation of responsibility is necessary between the
Northern Ireland Environment Agency (NIEA) and the Councils prior to the Bill being enacted.
The Council has stated this fact several times including in a response to the Consultation on
Proposals for a Waste Bill on the 3rd July 2009 and in the Consultation on the Draft Clean
Neighbourhoods and Environment Bill (Northern Ireland) on 31st May 2010. However, the NIEA
has stated an unwillingness to deal with sites comprising less than 20,000 tonnes of illegal
waste. An agreed fly-tipping/illegal waste disposal protocol is required as a matter of urgency to
ensure an effective working partnership between NIEA and Councils, and should be agreed
before the Bill is enacted.

Should the partnership approach be developed and enhanced then adequate resources, financial
and otherwise would also be required to enable Councils to effectively investigate and enforce
offences and meet the requirements of the protocol. Councils do not want a situation to develop
where the costs of inspection, enforcement and clean-up would be passed onto the ratepayer.

Clause 1 — Fixed penalty notices for offences under Article 4

This clause enables the Department or relevant District Councils to issue a notice to a perceived
offender, offering him the opportunity to pay a fixed penalty as an alternative to court action.
The powers are intended to be used for less serious waste offences. However they are
discretionary, the Department or Councils can choose instead to prosecute any offences under
Article 4 through the courts. It is proposed that Councils will be able to use any funds raised
through these fixed penalties to cover the costs of enforcement and clean up of illegally
deposited waste. The need for provision of adequate funding of the regulations is essential as
fines will never cover the additional cost to Councils.

The option of issuing fixed penalties would provide a more flexible and less costly alternative to
prosecution for lesser illegal dumping offences. However, the proposal that the relevant Council
would be able to decide if the option of issuing a fixed penalty was appropriate in each individual
case, raises some concern and would therefore necessitate additional financial support for
staffing and training to be allocated to each Council prior to any implementation.

Clause 4 — Powers to require removal of waste unlawfully deposited

Articles 28 and 28A of the 1997 Order give Councils powers to deal with waste unlawfully
deposited in their areas. They enable Councils to serve a notice on the occupier or in certain
specified circumstances, the owner of land requiring him to remove illegal waste or take
remedial action.



(i) Subject to the development of an affect protocol the Council is prepared to consider the first
amendment to Clause 4 which enables both the NIEA and Councils to issue Article 28 Notices, as
this would bring parity with the legal position in England and Wales and also provides for
continuity of investigation and enforcement by either regulator.

(i) Omagh District Council feels it as essential that discussions take place with the new Criminal
Justice Minister on issues around prosecution / criminalisation of landowners whose lands were
the subject of environmental crimes, for which under current law, they by default have
responsibility.

(iii) The second proposed amendment, where both regulators would have the power to serve an
Article 28 Notice on a suspected offender, is supported in principle by the Council subject to
meaningful protocol being agreed by both parties in advance of any proposed changes. It is
unfortunate that to date there has been no constructive response to NIEA to the development of
the protocols that are essential to support an effective partnership between Councils and NIEA.
The Council would seek a more constructive partnership approach which would be more
beneficial to everyone including the general public.

Omagh District Council would request clarity on the issue of special hazardous wastes,
SWaMP2008 constituent Councils have been repeatedly told that ‘tanker loads’ of laundered
diesel would be dealt with by Customs and Excise, this has proven not to be the case, indeed
when the NIEA officials were pressed on this they indicated that this material could be dealt with
by Councils under the Litter Order. Omagh District Council would once again express an urgent
need to have this confusion dealt with as it is totally inappropriate to have Councils dealing with
special hazardous wastes.

(iv) The third proposed amendment is that an Article 28 Notice could require, where appropriate,
the cessation of the illegal keeping, treatment and disposal of waste in addition to its
removal/remediation. Omagh District Councils believes that this will provide an additional control
to those already available under Article 4 and is therefore supported.

(v) As stated previously in our responses via SWaMP2008 to the Consultation on the Draft Clean
Neighbourhoods and Environment Bill (Northern Ireland) the Council would request clarification
from the Department as to who is responsible for clearing litter from land which is unregistered
and no legal owner can be identified.

Financial Effects of the Bill

The proposed new enforcement powers for Councils and the Department are likely to lead to an
increased number of prosecutions and therefore to have cost implications, certainly in the short
term.

However, Omagh District Council would stress that guidance will be necessary to ensure the
provision of a set of criteria for when the option of fixed penalty notices would be appropriate in
order to achieve consistency of enforcement across Northern Ireland. This guidance would be
best produced in partnership with Waste Management Groups. The cost of clear up could place
unacceptable financial burdens on individual Councils and also affect the Council’s ability to meet
its waste targets.

Flytipping protocol and data recording

Omagh District Council strongly believe that the Waste Bill should be passed before a protocol is
developed to address the grey area in relation to who is responsible for differing scales of



deposited waste, e.g. the difference between litter, fly-tipping and illegal dumping. Only then
would it be possible to develop any system for recording accurate data on these incidents. The
Department’s position on a 20,000 tonne threshold for investigating illegal dumping is
unacceptable and the fact that the Department cannot provide data on the number of sites over
this threshold seriously questions what kind of major role they want in dealing with this issue.

A clearly set out fly-tipping/illegal waste protocol is essential to ensure an effective working
partnership between the NIEA and the Councils, and this should be agreed before the proposed
amendments would be implemented. The challenge of sorting out fly-tipping/illegal waste
disposal/littering is a major one which could bring financial and environmental benefit to
Northern Ireland but this can only be achieved by the Department agreeing a sensible approach
and protocol on waste so that the Councils and the Department can see improvements into the
future.

Yours sincerely

Kevin O'Gara
Chief Client Services Officer

North Down Borough Council Written Submission to
the Waste and Contaminated Land (Amendment) Bill

Arising from: Item 10

Repo rt

Environmental & Amenities Committee

1st June 2010 Meeting Date
File Ref: 163 Dated: 25th May 2010
Signed:

Subject: Comments on Waste and Contaminated Land (Amendment) Bill

Source:

Method of Funding:

Responsible Officer: Director of Environmental Services
Section 75 Compliant: Yes No Not Applicable

Relevant Act/Bye-Law: Waste and Contaminated Land (Amendment) Bill
Previous Council Policy: Minute Ref:

Document(S) Annexed/Circulated:

The Waste and Contaminated Land (Amendment) Bill has reached the Committee stage for
consideration by the NI Assembly Committee for the Environment. Comments are invited by 28th
May 2010.



In summary, the proposed legislation amends the current legislation as follows -

Amendments to Articles 4 & 5 of the Waste & Contaminated
Land (NI) Order 1997

Currently, the enforcement options open to district councils in respect of illegal disposal of waste
(rather than littering) is limited to the service of Article 28 notices (power to enforce removal of
unlicensed waste). It is proposed that the Waste and Contaminated Land (NI) Order 1997 is
amended to allow councils in Northern Ireland to prosecute for offences related to breaches of
Articles 4 and 5, unlicensed waste disposal.

Although the proposal to give district councils a more proactive role in enforcement through
Articles 4 and 5 is welcomed, a demarcation of responsibility is necessary between NIEA and
councils. NIEA is currently refusing to deal with unlicensed waste disposal incidents involving
guantities less than 20,000 tons and they argue that the protocol currently being drafted should
include that cut off point. This would place a high workload on councils without any additional
resources. SOLACE and TAG have already expressed the view that this cut off point is
unrealistically high and should be no more than 20 tons, as is the case in England and Wales.
CEHOG (Chief Environmental Health Officers’ Group) is currently considering its position but it is
likely that NILGA will aim to produce an agreed Local Government view based around the
SOLACE/TAG position.

Council may consider that there is merit in having such a cut off point specified in the legislation,
rather than having to rely on a protocol, which has no statutory basis.

It should be noted that DOE is pressurising Local Government to provide statistical evidence to
develop a cut-off point for inclusion within the protocol. They believe that a quantification of the
problem will assist in bidding for resources. DOENI will not accept the evidence already provided
BY local Government, as they say it is not detailed enough. Obtaining more detailed statistical
evidence presents a significant resource issue for Council Departments already under pressure,
particularly in urban councils. TAG would query the benefit of providing this information, given
that statistics are being sought on an issue for which we currently have no legal authority to
enforce.

Comments —

That councils accept additional powers under Articles 4 and 5 to deal with unlicensed waste
disposal up to quantities of 20 tons and that this is included within the body of the legislation.
This is on the understanding that adequate resources, financial and otherwise, would also be
needed to enable councils to effectively investigate and enforce Articles 4 and 5 offences.
Council believes that it is unacceptable to pass the costs of inspection, enforcement and clean up
onto the ratepayer.

Amendments to Article 28 of the Waste & Contaminated Land
(NI) Order 1997

Several amendments are proposed to Article 28.

The first of these is that both the NIEA and councils can issue Article 28 notices, which would
bring parity with the legal position in GB and that it provides for continuity of investigation and
enforcement by either regulator.



The second proposed amendment, would give both regulators the power to serve an Article 28
Notice on a suspected offender, which would act as an additional deterrent and one, which
clearly follows the ‘polluter pays’ principle.

The third proposed amendment is that an Article 28 Notice could require, where appropriate, the
cessation of the illegal keeping, treatment and disposal of waste in addition to its
removal/remediation. This could provide an additional control to those already available under
Article 4.

Comments —

The above changes to Article 28 are to be welcomed as it provides for a wider range of powers
able to be delivered by more than one enforcement body.

Fixed penalties for fly-tipping offences

It is proposed to give NIEA and councils the power to issue fixed penalty notices as an
alternative to prosecution in the courts, in relation to breaches of Article 4 of the 1997 Order. It
is proposed that the level of fixed penalty be set at a figure between £100 and £200.

Comments —

This measure should be welcomed, as it will provide for more cost-effective regulation in
appropriate cases, i.e. cases of small scale dumping of domestic waste, which is more likely to
be dealt with by councils.

A fixed penalty of £200 would provide a reasonable deterrent for non-commercial small-scale
offenders, potentially with a level of £500 for commercially active offenders. These figures
should be reviewed regularly to ensure that the legislation keeps up with economic
circumstances. The fixed penalty fines should be payable to councils and sufficient to cover
council enforcement and clean-up costs, whilst remaining below the level of court fines.

Guidance will be necessary to ensure the provision of a set of criteria for when the option of
fixed penalty notices would be appropriate in order to achieve consistency of enforcement across
Northern Ireland. This guidance would be best produced in partnership with councils.

Revised definition of offences under Article 4 of the 1997
Order

It is proposed that the wording of Article 4 should be amended to provide that an offence is
committed in instances where an unlawful deposit of waste is made whether knowingly or
otherwise, effectively shifting the burden of proof from the enforcing authority to the accused.

Comments —

This proposal is to be welcomed although it could be controversial as it could be difficult for a
council to prove that the accused knew about a smaller scale dumping incident than would be
the case for larger deposits which are more likely to be dealt with by NIEA.

Proposals regarding contaminated land



Part 3 of the 1997 Order makes provision with respect to land contaminated by pollution. This
part of the Order has not yet been commenced, and the consultation document proposes a
number of amendments to the existing legislative framework, mainly to reflect lessons learned
through operational experience in England and Wales.

These amendments include:

e All appeals now to be heard by Planning Appeals Commission
¢ Definition of contaminated land to be made more accurate with regard to waterways

e Improved interaction with the pollution prevention and control regime

Comments —

Council supports these proposals, given that they have arisen from experience of operating the
contaminated land regime in GB.

Miscellaneous

Review of references to land in the 1997 Order

The proposal to review the references to ‘waste in or on land’ in Part 2 of the Order and to
amend these where necessary to cover the illegal deposit of waste in, or over, or under land is
supported in view of the Department’s experience of difficulties with existing wording/definitions.

Creation of a new offence of a failure to pay subsistence fees
with respect to a waste management license

Council would agree to the proposal to create a new offence of a failure to pay subsistence fees.
It is considered that the level of penalty imposed should be double the appropriate subsistence
fee.

Power to retain seized vehicle

Council would support the extended retention of seized vehicles, provided an application is made
to the court in the first place.

Recommendation

That the above comments be submitted on behalf of this Council.
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Background

There has been growing concerns in the recycling sector about the systems being used to collect
materials for recycling and the effect they are having on the quality of recyclables. There are two
different systems available to local authorities:

1. Source separation —are separated at the kerb-side, usually into a specially designed lorry with
different compartments for different materials.

2. Co-mingled - consumers place all recyclable materials into a common bin for pick up and
delivery to a Materials Recovery Facility (MRF). The MRF subsequently separates the containers
and prepares the materials for sale to a recycling firm.[1] Materials rejected due to
contamination are taken to landfill or incinerated.

Over the years there has been continued disagreement over which of the two systems is most
beneficial in terms of operation costs and effectiveness in relation to contamination of materials.

There is ample evidence which suggests that source separation is the best method, in fact
DEFRA have expressed their support for source separation by advising local authorities that
“source separation of materials is the first step to maximizing the value of recycling”, and states
that “the earlier in the collection chain a recyclate is separated the lower the likely cost and
environmental impact of the collection scheme"[2]

One of the UK’s largest waste management companies, Biffa, is an advocate of source
separation as it argues that the earlier materials are separated, the better the overall system and
the lower the likely environmental impact and cost. In its report “Future Perfect”, Biffa states
that,

“The householder is ideally placed to act in a way in which dry recyclables (and organic
materials) are kept out of the waste, reducing both contamination and the quantity of residual
waste for final disposal. This can capture a high level of the available materials in a form which
would be welcomed by many processors, circumventing any need for MRFs, which tend to be
both labour and capital intensive."[3]

Despite the ongoing support for source separated collections, many councils in England are
moving away from source separation to co-mingled systems.

Source Separated versus Comingled

Research from environmental experts WYG Environment[4] has established information about
the claimed pros and cons of different recycling collection systems, challenging ‘heavyweight’
support for source separation collection and associated claims that it equals, or outperforms
single stream co-mingled collection, is cheaper, and produces higher quality materials.

The Research consisted of a four month study conducted by WYG Environment, and establishes
what has been described as ‘important evidence for co-mingled recycling that must be allowed to
restore a level playing field of information’[5]Some of the findings are presented below.

Pros and Cons of Source separated collection and Commingled
collection


http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-1
http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-2
http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-3
http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-4
http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-5

Source Separated/kerb-side
sorted Collectionl

Source separation results in less

contamination of recyclables and so
a higher proportion of them can be
recycled resulting in less to landfill.

Stillage vehicles used for kerb-side
separation have lower fuel use than
compactor vehicles used for co-
mingled systems

Local bulking of sorted materials
means lower mileages

Increased revenue from sale of

materials, due to higher level of
quality and higher percentage of
materials available for recycling.

Lower capital costs and more local
jobs due to the manual sorting and
separation of materials at their
source of collection.

Staff separating materials at the
kerbside can give immediate
feedback to householders by leaving
material which can not be accepted
for recycling with a note, while still
taking Recycling collections4

Source separation of materials can
easily cope with additional items —
such as batteries, textiles — by
adding extra compartments into the
vehicle. These would be difficult or
impossible to separate adequately at
a MRF.

The total cost of collection and
processing together are lower in

source separated systems than in co-

mingled systems8

Co-mingled Collection2

26 of the top 30 English local authorities practicing dry
recycling use co-mingled collection

Waste Data Flow information for 2008/2009 showed
local councils using co-mingled collection performed
significantly better than those using source separated
collections, diverting on average 25% more tonnage
away from landfill, even after allowing for MRF
rejections.

Using alternate week collections of residual waste and
co-mingled dry recyclables from wheeled bins, plus
weekly food waste collections and chargeable garden
waste collections, can produce recycling and composting
rates of 70%-far higher than selected trials by the
Somerset Waste Partnership which uses source
separated/kerb-side sort.3

According to the WYG report, there is evidence that co-
mingling can improve operational health and safety,
public ease of use, and street cleanliness.

MRFs produce recyclates from co-mingled collections
that meet the specifications of re-processors in the UK
and abroad.

According to the Managing Director of Verdant5, co-
mingled collections will become increasingly cheaper
compared to kerbside-sort as disposal costs rise in the
future. In his opinion, co-mingling can help stimulate
even more recycling.

WYG study indicates that it is not possible to claim one
system as being cheaper than the other due to variable
factors such as recyclate sales, cost of containers and
collections, MRF gate fees and locations, tonnage
diverted etc.6 However, WYG's research found that
where kerbside-sorted collection is considered to be
cheaper than co-mingled, the difference narrows if the
ability of co-mingling to divert more tonnage from
landfill and therefore reduce associated operational and
tax costs is taken into account.7

WYG's investigation of contamination rates at MRFs said
official (Environment Agency) estimates of 10.85%
average rejection rates were overstated. The study
found an average rejection rate of around 4% and said
modern plants that accept a wider range of dry
recyclables and use newer technology achieve even
lower rates.9



Source Separated/kerb-side

sorted Collection Co-mingled Collection2

Less of the material collected gets In the study, MRF operators told WYG that there are
recycled (typically 12 — 15 per cent is |sometimes ‘unrealistic expectations’ regarding recyclate
wasted in English MRFs10, compared |quality, and that contamination rates for modern MRFs
to less than 1 per cent for source are much lower, including those that accept a large
separated systems) range of materials such as mixed plastics and glass.11

The risk of contamination makes it
unsuitable to co-mingle some

materials, for example glass should
not be mixed with textiles or paper

Compaction can make it impossible
to recycle some materials,
particularly aluminium, plastic and
glass12

The trend in recyclate markets is
likely to be towards requiring higher
quality materials. Lower quality co-
mingled recyclables are currently
being bought by re-processors in
China. But in the future these
processors will demand higher
quality materials.

Increasing energy prices are likely to
result in increased prices for recycled
materials, particularly those with
high embodied energy — e.g.
aluminium, steel, glass, paper,
plastic — which will shift the balance
towards separate collection to
maintain quality.

Notes:

1 Source of these points is Friends of the Earth, Recycling Collections-Source Separated or
Commingled? http://www.foe.co.uk/resource/briefings/recycling_collections.pdf

2 Source of these points is the WYG (2010) Review of Kerbside Recycling
Schemes http://www.wyg.com/recyclingreview/WYG_Report-
Review of Kerbside Recycling Collection Schemes Operated by Local Authorities (April 2010

).pdf

3 http://www.somersetwaste.gov.uk/pdf/Sort_It.pdf

4 WRAP (2008), “Kerbside recycling: indicative costs and
performance", www.wrap.org.uk/downloads/Kerbside_collection_report_160608.41243a68.5504.

pdf

5 Verdant is a municipal services provider which handles recycling and refuse collections for over
20 local authorities in England


http://www.opsi.gov.uk/acts/acts2005/ukpga_20050016_en_1
http://www.irishstatutebook.ie/1997/en/act/pub/0012/index.html
http://www.irishstatutebook.ie/1997/en/act/pub/0012/index.html
http://www.irishstatutebook.ie/1997/en/act/pub/0012/index.html
http://www.irishstatutebook.ie/2001/en/act/pub/0037/index.html
http://www.irishstatutebook.ie/1986/en/act/pub/0032/index.html
http://www.irishstatutebook.ie/1986/en/act/pub/0032/index.html

6 The WYG report claims that WRAP has consistently argued that commingled collections are
more expensive than kerbside sort methodology, in its study “Kerbside recycling: indicative costs
and

performance" www.wrap.ordg.uk/downloads/Kerbside_collection_report_160608.41243a68.5504.

pdf

7 WRAP (2008), “Kerbside recycling: indicative costs and
performance”, www.wrap.org.uk/downloads/Kerbside_collection_report_160608.41243a68.5504.

pdf p5

8 ibid

9 WRAP (2008), “Kerbside recycling: indicative costs and
performance”, www.wrap.org.uk/downloads/Kerbside_collection_report_160608.41243a68.5504.

pdf p4

10 Dougherty Group LLC for WRAP (2006), “Materials Recovery Facilities",
p43, www.wrap.org.uk/document.rm?id=3528

11 WRAP (2008), “Kerbside recycling: indicative costs and
performance”, www.wrap.org.uk/downloads/Kerbside_collection_report_160608.41243a68.5504.

pdf p4

12 ENTEC Consulting for WRAP (2006), “MRF Costing Model", Bob Graham,
p21, www.wrap.org.uk/document.rm?id=3529

Best Practice Examples of Co-mingled Waste Collection in
the UK

Behind any successful co-mingled scheme is an efficient MRF. With that in mind this paper looks
at a number of working examples of MRF’s located in England, and a few examples of companies
responsible for collecting and transferring the waste to these facilities.

According to the WYG report[6], in their table which lists the top recycling authorities in relation
to their recycling rate and composting rate combined Staffordshire Moorlands tops the WYG
table with a combined rate of 61.58%. Of this percentage, 20.74% is due to recycling and
40.81% composting. Suggesting that the Council's composting rate contributes significantly to
such a high combined rate.

Looking solely at recycling levels, out of the seven councils with the highest recycling rates of
over 26%, 6 who practice co-mingled collection are:

e Mole Valley with 33.73%

o Uttlesford with 33.41%

e North Kesteven with 27.49%
e Waveney with 26.9%

e Rushcliffe with 26.83 %

e Huntingdonshire with 26.31%
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http://www.irishstatutebook.ie/2001/en/act/pub/0036/index.html
http://www.irishstatutebook.ie/2008/en/si/0168.html
http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-6

The following section will look at a number of councils in UK that have been using co-mingled
waste collection methods. Some of these examples have increased their recycle rates, reduced
the amount of waste going to landfill, and received awards for their improvement in the area of
recycling, since introducing a co-mingled scheme.

1. South Oxfordshire District Council

Oxfordshire launched its new recycling and collection scheme in 2009 and has seen huge
beneficial results to the areas of recycling and production of waste in just one year. According to
Greenstar,[7]Oxfordshire has achieved a 73% recycling and composting rate, which is
considered to be the highest percentage in England to date.

The table below shows that due to the new service, the amount of dry recycling between
2008/09 to 2009/10 has increased from 14,998 tonnes to 18,531 tonnes, the amount of food
waste collected increased from zero to 6,115 tonnes. The percentage of Recycling and
composting increased from 44% to 73%

Recycling
Dry_ Food Garden Refuse 2
recycling | waste | waste (tonnes) |compostin
(tonnes) |(tonnes) (tonnes) %/0 9
2008/09 (14,998 0 6,755 27,964 | 44%
73%
(68%
2009/10 (18,531 6,115 7,434 11,739 allowing for
processing
rejection)

(Source: Greenstar website accessed 23/07/10[8])

The new service has increased dry recycling tonnage by around 24%, and total recycling and
composting tonnage by 48%. Waste going to landfill has fallen by nearly 60%.

The Scheme

The scheme began in June 2009 and was implemented by Verdant[9] who designed the service
for 56,000 urban, village and rural properties.

The scheme featured alternate week collection of single stream co-mingled dry recyclables and
residual waste from wheeled bins, weekly collection of food waste (a first for the country), and
an already established subscription-based garden waste collection service. The range of
collectable recyclables was extended to include glass, food and drinks cartons, aerosols and foil
for the first time. According to the scheme, co-mingling was chosen as a proven easy way for
residents to recycle more materials.

Verdant delivered over 200,000 wheeled bins and kitchen caddies in the run up to the launch,
and also took on the customer help line service which had previously been run by the council.

Investment was made by Verdant in customer relationship management software, which links
with data captured by microchips in the wheeled bins. The data is transmitted to a central
database by Verdant's collection vehicles to produce up to date accurate information that helps


http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-7
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to answer resident queries and service complaints. Since the scheme began, calls made to the
call centre have dropped 50%, and the numbers of missed bins are running at a lower rate of 25
per 100,000 collections per week.[10]

It is estimated that the service has saved taxpayers around £350,000 annually and generated up
to £850,000 in recycling credits.

The communications programme, informing local residents of collection changes and
encouraging support of the new scheme, won a prestigious Green Award for best direct mail
campaign. The Council was also highly commended at the 2010 Municipal Journal Awards for its
entry in the Environmental Innovation Achievement of the Year category[11].

According to an article by Click Green[12], published 7th July 2010, the Council can be
considered to be top of the UK Green League with its 73% recycling level[13].

2. Surrey Heath

With Verdant being the municipal contractor, Surrey Heath has more than doubled recycling,
decreased landfill waste and increased collection efficiency, which has all contributed to cutting
the Council’s carbon impact.

The scheme began in 2009 with new weekly food collections, and alternate weekly collections of
recycling and refuse from wheeled bins. The main aim of the scheme is to reduce the amount of
waste going to landfill by increasing the diversion rate and the range of materials that residents
can recycle[14].

Verdant carried out analysis of the scheme by comparing the first five months (September 2009
to January 2010) with the same five months of the previous year. The analysis found:

e significant increases in recycling tonnages
e decrease in overall waste tonnages
e waste to landfill fell by over 4,000 tonnes

e recycling increased by nearly 3,800 tonnes.

Sept 08-Jan  |Sept 09-Jan

09 10 Change
Total Waste 8,097.64 3,557.85 - 4,539.79
tonnes tonnes tonnes
. 2.684.60 6,421.57 + 3,736.97
Total Recycling
tonnes tonnes tonnes
Average Recycling |, zao, 64.75% +40.17%

Rate

(Source: Greenstar News: Surrey Heath’s Waste Service Cuts Carbon Footprint[15])

Verdant used government guidelines for calculating carbon emissions, waste tonnage and fuel
use data, and waste and recyclable composition data, to find that the new service had cut
collection mileage by a quarter and collection carbon emissions by a fifth[16].

Comparative analysis for the period October to December for 2008/09 and 2009/10 showed:
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e Collection mileage in 2009/10 was 18,799 km less than in 2008/09 — a reduction of
26.2%;

e CO2 emissions from household collections were 29.6 tonnes less (from 141.5 tonnes to
111.9 tonnes) — a fall of 20.9%.

To finalise the analysis, Verdant took into account the reduced tonnage of waste going to landfill
and the increased recycling, to calculate that Surrey Heath's net emissions for treatment of all
waste collected by Verdant was 1,941 tonnes less in 2009/10 compared to 2008/09.

3. Greenstar and Verdant’s Collection of Data from
Councils

Data was collected from 5 different councils: Walsall Council, Stratford upon Avon District
Council, Blackburn with Daren Borough Council, South Oxfordshire District Council (already
discussed in the section above), and the London Borough of Waltham Forest.

Apart from Waltham Forest, all of the above mentioned authorities use Verdant (refer to
footnote 21) to collect mixed dry recyclables (card, paper, and metal, plastic and glass
containers) in single wheeled bins that are collected on a fortnightly basis from resident’s
kerbsides. Waltham Forest has only finished a three month pilot service, based on weekly
collections of single stream co-mingled dry recyclables from around 12,000 households, using
either sacks or wheeled bins.[17]

Borough/Council |Scheme Started Details

Up to Jan 2009 a total of 2,306 tonnes
(769/month) of recyclables were collected

Februaury 2009 under the old system. In Six months under
Introduced kerbside the new scheme, 13,344 tonnes

Walsalll single stream co-mingled |(2,224/month) of dry recyclables (including
collections, using cardboard and plastic) were collected, an
wheeled bins. improvement of 189%. Walsall sends dry

recyclables for processing to Greenstar’s
‘super MRF’ at Aldridge2.

In April 2007 to March 2008, the old system
collected 7,772 tonnes of dry recyclables.
Between August 2008 and March 2009, the
new collection system collected an annual
total of 14,055 tonnes, an improvement of
almost 81%4.

August 2008 introduced
fortnightly kerbside
single stream co-mingled
collections of dry
recyclables

Stratford upon Avon
District Council3

The old system collected 9,170 tonnes of
recyclables from September 2006 to August
2007, and under the new single stream

October 2008, changed
from weekly dual stream

Blackburn with . .
co-mingled collections, to

Darwen5 fortniahtly sinale stream system an annual total of 12,443 tonnes were
_g y sing . collected from October 2008 to March 2009, a
co-mingled collections. X
gain of nearly 36%6
South Oxfordshire7 |June 2009 See Oxfordshire section above for details

Verdant ran a 3 month  |Around 12,000 houses used either a sack or a
London Borough of |pilot from April to June |wheeled bin to collect co-mingled dry
Waltham Forest8 2009 to evaluate the materials for weekly collection. In comparison

impact of single stream |to the same period in 2008, tonnage to the


http://archive.niassembly.gov.uk/environment/2007mandate/reports/2010/Report_06_10_11R.htm#footnote-359060-17

Borough/Council |Scheme Started Details

co-mingled collections, wheeled bins increased by an average of
compared to its source  |42%, while sacks appeared to make little
separated collection. impact.9

Notes:

1 See the Rubbish Waste and Recycling section of the Walsall Council website for more
details http://www.walsall.gov.uk/index/environment/rubbish_waste and_recycling.htm

2 Processingtalk,(Aug 2009) [online] Greenstar UK supports co-mingled recycling
method http://www.processingtalk.com/news/grn/grn119.html (accessed 13/08/09)

3 For more information on their schemes, visit the Council's waste and recycling
section: http://www.stratford.gov.uk/community/community-400.cfm

4 Processingtalk,(Aug 2009) [online] Greenstar UK supports co-mingled recycling
method http://www.processingtalk.com/news/grn/grn119.html (accessed 13/08/09)

5 For more information visit the Council’'s Environment and Waste
section: http://www.blackburn.gov.uk/server.php?show=nav.186

6 Processingtalk,(Aug 2009) [online] Greenstar UK supports co-mingled recycling
method http://www.processingtalk.com/news/grn/grn119.html (accessed 13/08/09)

7 For more information visit the Council’s’ Recycling Rubbish and Waste’
section: http://www.southoxon.gov.uk/ccm/navigation/environment/recycling--rubbish-and-
waste/

8 For more information visit the Council’s ‘Mixed Dry Recycling Pilot’ under
‘Environment’: http://www.walthamforest.gov.uk/index/environment/rubbish-
recycling/recycling/mixed-recycling.htm

9 Processingtalk,(Aug 2009) [online] Greenstar UK supports co-mingled recycling
method http://www.processingtalk.com/news/grn/grn119.html (accessed 13/08/09)

4. Key contributors to UK single stream commingled
collection schemes

Municipal Waste Collectors: Verdant

Verdant is a member of Greenstar[18] UK group and according to their website[19], is one of
Britain’s fastest- growing municipal service specialists. It currently works with 23 local authorities
in England, Scotland and Wales providing them with waste collection, recycling, cleansing and
ground maintenance services.

Verdant has over 1,500 trained staff making over 1,300,000 domestic waste and recycling
collections each week, working out at over 55 million recycling and refuse collections annually
from nearly 1.1 million households. With over 500 vehicles on the road, the materials collected
by Verdant are then transferred to the local Material Recovery Facility (MRF) for processing.
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Verdant helps South Oxfordshire win Green Award:

On the 4th December 2009, South Oxfordshire was presented with a highly rated Green Award.
This was in recognition of the Council's communications campaign which was implemented to
support the introduction of the new recycling and refuse collection service by Verdant, involving
the single stream co-mingled collection system (as described earlier in the paper). Consequently,
South Oxfordshire moved from being 124th on the UK Local Authority recycling register, to
amongst the best in England with its increase of recycling and composting rate to over 70%.[20]

Contact details:

Verdant Group Plc
Lakeside Pavilion

Chaucer Business Park
Watery Lane

Kemsing

Sevenoaks

Kent, TN15 6QY

01732 765 222
info@verdant-group.co.uk

Another example includes Viridor, details of which are provided later in the paper under:
Crayford MRF, Kent

Materials Recovery Facilities (MRFs)

MRFs are used to separate co-mingled materials into their individual material streams so that
they can be sold on into the commodity markets. They can handle materials collected from
single kerbside collection systems, or from a number of kerbside collection programmes, as well
as recyclables from commercial and industrial sources. Understandably, MRFs are only really
required when the collection system uses some form of co-mingled collection of dry recyclables.

The two most common methods of commingled collection are:

1. Single streamed co-mingled (or fully commingled) — all dry recyclables are co-mingled and
collected in a single compartment of a collection vehicle. The recylables are collected from
wheeled bins, boxes or sacks.

2. Two stream- fibre can be collected separately from other co-mingled materials (such as glass,
plastics, and cans etc) or glass is collected separately from the other materials. Consequently,
collection vehicles have two compartments to keep materials separate.

Most MRFs receive materials from a variety of different kerb-side collection programmes, and
therefore need to be capable of dealing with a range of different materials collected in a variety
of ways. For instance, a MRF designed for single stream co-mingled materials can receive and
sort materials from two stream, and even source separated collection schemes.

Due to the ongoing argument surrounding the quality, in relation to contamination, of co-
mingled materials in comparison to source separated materials, it is important for MRFs to
produce their sorted materials to meet or exceed the market specifications, in order to receive
optimum value for them (more detail on this can be found in the briefing note ‘Ensuring
Recyclate Quality”)
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Examples in England:

According to WRAP, in 2006 there were 82 facilities across the UK. A study by WRAP suggests
that an increase in co-mingled collections has brought rise to an increasing number of MRFs in
England. [21]

1. London’s Greenstar Atlas MRF:

Installation began in Februaury 2010 in Edmonton and commenced operation in spring. It has
the capacity to process domestic and commercial dry recyclables such as paper, cardboard,
plastic, metal and glass containers, textiles and other materials. It also features the capability to
deal with co-mingled or source-separated collections. In fact, it has been described in a news
report from Letsrecycle.com as being one of Europe’s largest MRFs[22]

Not all MRFs are capable of dealing with glass and it is only recently that some MRFs have the
features to deal with the material, making the Atlas one of the most technologically advanced
MRFs in the UK. It is licensed to process up to 250,00 tonnes of recyclables annually, as well as
handling a further 250,00 tonnes through its waste transfer station each year.[23]

Contact details: Greenstar Head Office
Third floor

The Gate House

Gate House Way

Aylesbury

HP19 8DB

Tel: 0844 800 1 800
1. Crayford MRF, Kent

This MRF is operated by Viridor[24] and processes over 500,000 tonnes of materials every year
making it one of the largest and most technologically advanced recycling facilities in Europe.

Viridor also operate other MRFs across the UK, including sites in Ipswich, Bristol, Plymouth,
Manchester, Glasgow, Edindurgh, Sheffield, Petersborough, London, Taunton and Ford in West
Sussex. The Ipswich MRF, known as Masons in Suffolk, has been awarded ‘Beacon Status,’ for
excellence in recycling services, by the government[25].

Contact details:

Viridor’'s South East Regional Office
42 Kings Hill Avenue

Kings Hill

West Malling

Kent

ME19 4AJ

Tel: 01732 229 200

For other offices located throughout the UK, visit http://www.viridor.co.uk/our-offices

Germany
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Some of the countries with the highest recycling rates in Europe do not rely on co-mingled or
single stream collection methods for their success. For example, Germany has a high recycling
and compost rate of 64% in 2009 and sends just 1% of municipal solid waste to landfill[26]. To
achieve such impressive rates, Germany uses the following:

e Efficient waste disposal systems using source separation methods, with chutes provided
in almost every house separated into compartments for paper, plastic and glass.

e Deposit refund machines are found in supermarkets for customers to return used plastic
bottles and receive a refund per bottle, which can be used to offset subsequent grocery
purchases, or donate the amount to charity.

e Schemes to reduce the amount of packaging waste e.g. the Duales System
Deutschland:[27]

In response to Germany's Packaging Ordinance under the Waste Act, the non-profit organisation
Duales System Deutschland AG (DSD) was founded to share the take-back burden throughout
the industry. The Packaging Ordinance is based on the producer responsibility principle, and
Germany was the first country to introduce binding requirements on producers for the recycling
and recovery of sales packaging.

The Ordinance puts full financial responsibility on manufacturers and distributors to be
responsible for the packaging they create. It requires retailers and producers to take back a fixed
and yearly increasing percentage of packaging materials, and to recycle them in accordance with
the principles laid down in the Ordinance. The overall goals of the Ordinance are to reduce
packaging waste requiring disposal and to stimulate new recycling technologies.

With it being difficult to identify and return packaging to individual producers, the German
Ordinance provides for the introduction of a non-profit Producer Responsibility Organisation
(PRO) to manage the collection, sorting, and recycling of packaging waste. The PRO in Germany
is known as the Duales System Deutschland (DSD), which began operation in 1993.

Products licensed by DSD carry a green dot[28]. To achieve this green dot, producers and
distributors pay an annual licence fee to DSD, which is determined by the amount and type of
packaging introduced to the market. The dot makes identification by the PRO easier which
collects all marked packaging.

Consumers pay an increased price for the packaging, based on the type of material it is made
from, to cover the cost of recycling. Such an incentive encourages manufacturers to reduce the
price of their products by using more favourable materials with a lower disposal fee, or reduce
the amount of packaging.

For more information refer to the Clean Production Action document Summary of Germany’s
Packaging Take-back Law (Sept 2003)[29]

Contact details:

The Green Dot — Duales System Deutschland GmbH
Frankfurter Strasse 720-726
D-51145 Cologne/Porz-Eil

http://www.gruener-punkt.de/en/corporate/company.html

Flanders, Belgium
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Another area in Europe with good recycling levels is Flanders. A study conducted by the Green
Alliance[30] has uncovered a number of countries and areas worldwide which display successful
recycling schemes. While such successful recycling results can not be attributed to one particular
method such as co-mingled, it is useful to see that a well structured scheme utilising a range of
different approaches, seems to be the main contributing factor. According to the Green Alliance,
Flanders has one of the highest recycling rates for municipal waste in Europe.

A brief account of some of the methods used, include:

e Rewarding Municipalities for signing agreements with the government to go beyond what
they are required by legislation. These rewards include help with the costs of home-
composting schemes, subsidies for re-usable nappies, and help with other recycling
infrastructure.

e Charging householders for residual (non-recycled) waste. Half of the municipalities do
this by charging for bags (around €1.5 per bag). The other half do it by providing bins
with electronic chips — these charge either by volume (around €2.5 for a 60l bin), or by
weight of waste (around €0.16 per kilo).

e Producer Responsibility that allocates full costs back to the producer, but is coordinated
through the public sector. Collection of waste streams such as waste electric and
electronic equipment and tyres, are organised through civic amenity sites, where the
costs are put onto producers through collectives of companies. The Flemish Government
uses a cost model which works out the cost of all the civic amenity sites in Flanders, the
costs of recovering particular waste streams, and then calculates a lump sum per
inhabitant per year for dealing with those streams, which producers have to pay.
Companies were given the option of organising collection themselves, and found that it
would work out 200% more expensive, therefore they decided against it.

e Contact details:

e The public Flemish waste company (OVAM)
Stationsstraat 110
B-2800 Mechelen
Tel 015/284284
Fax 015/203275
info@ovam.be

http://www.ovam.be

Other areas covered by the study include:

e Bath and North East Somerset, UK
e Canberra, Australia

e Eden Project, Cornwall, UK

e Kamikatsu, Japan

e New Zealand

e Philippines

e San Francisco, USA

e Vienna, Austria

For more information on the other areas, visit the Green Alliance International Survey of Zero
Waste Initiatives website: http://www.green-alliance.org.uk/greal.aspx?id=106
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1. Context

The Draft Waste and Contaminated Land (Amendment) Bill originally contained proposals for the
definition of offences under Article 4 that would have seen the burden of proof for the illegal
deposit of waste shifting from the enforcing authority to the landowner. In addition the
proposals would have meant that an offence was committed where an illegal deposit of waste
was made whether knowingly or otherwise. The proposed amendments also contained provision
for a possible defence where the accused could demonstrate that they had exercised all
reasonable care to prevent the incident.

The majority of respondents to the public consultation on the Amended Bill supported these
proposals but the Department of the Environment decided not to incorporate them into the draft
Bill due to concerns raised by a number of consultees around the shift in the burden of proof and
the subsequent human rights implications of such a move.

As things currently stand a number of respondents have asked the Environment Committee to
consider the Department’s decision to ditch these proposals with a view to incorporating new
proposals in the draft Bill that would both benefit those seeking to enforce the legislation whilst
also providing adequate and reasonable opportunity for defence by those who may be accused
of breaches.

This briefing note provides a brief overview of other pieces of legislation developed in
neighbouring legislatures and how they either have or haven't dealt with this issue.

2. Summary of findings

Having reviewed legislation relating to both Environmental Protection and Waste and
Contaminated Land across the UK and Ireland, and whilst recognising the provisions within the



Water Order here, there appear to be no other specific references or measures that explicitly
take into account the issue of human rights in either implementation or enforcement.

In addition, in all of the legislation reviewed there was a clear indication that the burden of proof
lay with the enforcing body when seeking to enforce legislation and secure convictions, fines or
penalties for either environmental degradation or contamination of land.

2.1 Environmental Protection Act provisions

There are a number of provisions within the Environmental Protection Act[1] that could be
indirectly considered as taking account of human rights issues in relation to appeals against the
imposition of remediation notices as a result of land contamination. Appendix 1 details these
specific measures which include the ability for an appellant to oppose the implementation of a
remediation notice on the grounds that the imposition will cause hardship to the person tasked
with remedial action.

In addition the Environmental Protection Act offers some guidance to the identification of
‘appropriate’ persons in relation to the imposition of remediation notices. In a broad sense the
principle exhibited in these measures is that of the polluter pays. There are protections for
citizens through the need for the enforcing authority, upon the decision to issue a remediation
notice, to detail how the person on whom the notice is to be served is the ‘appropriate’ person in
terms of them having caused or knowingly permitted the contaminating substances to be in, on
or under the land.

The challenge here revolves around the actual meaning of ‘caused’ or ‘knowingly permitted’. The
Scottish Executive which has responsibility for implementing the Environmental Protection Act in
Scotland takes the view that the test of causing, “..will require that the person concerned was
involved in some active operation, or series of operations, to which the presence of the pollutant
is attributable. Such involvement may also take the form of a failure to act in certain
circumstances[2]."

In relation to the definition of ‘knowingly permitting’, during the passage of Amendments to the

Environment Bill in the House of Lords in July 1995, the Government Position put forward for the
definition of this term by the then Environment Minister Earl Ferrers was as follows. “The test of
‘knowingly permitting’ would require both knowledge that the substances in question were in, on
or under the land and the possession of the power to prevent such a substance being there.”[3]

It should be noted that both of these definitions would need to be tested in terms of their rigour
by a court of law.

2.2 Nitrates Action Programme Northern Ireland

The enforcement of the Nitrates Action Programme and Action Plan in Northern Ireland requires
Northern Ireland Environment Agency staff (formerly Environment and Heritage Service) to
conduct inspections of farms for cross compliance. In instances of a breach of conditions NIEA
can impose statutory notices requiring farmers to take remedial action.

A Guidance Booklet[4] produced for farmers in 2006 by the Department of Agriculture and Rural
Development and Environment and Heritage Service sets out how the scheme would operate
and what would constitute an offence or penalty. Pages 38 and 39 of the booklet set out the
broad grounds for exceptional circumstances under which farmers found to be in breach of
regulations can appeal against the imposition of offences. The key words here are “beyond the
control and not foreseeable by the farmer"” but no further definition is provided save for the
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inclusion of an example in the form of disease control restrictions. The onus is on the farmer to
these exceptional circumstances and by so doing prove that he/she displayed ‘no negligence or

intent’

There are no also currently no figures on the number of cases where farmers have appealed
against conviction on the grounds of exceptional circumstances and cases are dealt with and
heard by NIEA on an individual basis.

Appendix 1

Legislation Jurisdiction

Nitrates Action
Programme
(Northern
Ireland)
Regulations 2006
— Northern
Ireland’s
response to
meeting the
requirements of
the EU Nitrates
Directive.

Northern
Ireland

Burden of proof issues Grounds for defence

Inspections are conducted by

Environment and Heritage

(EHS) (now undertaken by

NIEA) staff to establish

farmers’ compliance with

conditions within the Nitrates

Action Plan. EHS staff can

issue statutory notices in

light of non compliance or

can initiate prosecution

procedures. Offences under

the Nitrates Action Plan are

recognised as being

In the guidance booklet used
by farmers and under
exceptional circumstances
‘beyond the control and not
foreseeable’ by the farmer a
defence can be made to
some of the previously
identified offences. All cases
here are reviewed on an
individual basis. The onus
here is on the farmer to
prove these exceptional
circumstances and by so
doing prove that he/she
displayed ‘no negligence or
intent’

e Obstructing, refusing
or failing to assist
Environment and
Heritage
Service(EHS) staff or
staff carrying out
duties on behalf of
EHS in relation to the
inspection and
enforcement of the
Regulations;

e Failing to comply
with the measures
under the Nitrates
Action Plan and
Phosphorus
Regulations;

e Compiling and
providing false or
misleading records;

e Failing to comply
with a statutory
notice.

Burden of proof for lack of
compliance lies with EHS
(now NIEA)



Legislation

Environmental
Protection Act
1990, Sections
78F and 78K —

Jurisdiction

UK (sections
identified here

Liability in respect |do not apply

of contaminating
substances which
escape to other
land.

in Northern
Ireland)

Burden of proof issues

Linked to imposition of
remediation notices in lieu of
contamination of land.
Remediation notices must
contain detail around
whether the enforcing
authority considers the
person on whom the notice
is served to be the
‘appropriate person’ in terms
of them having caused or
knowingly permitted the
contaminating substances to
be in, on or under the land.
Section 78F of the
Environmental Protection Act
sets out the means by which
an appropriate person is
determined to bear
responsibility for remediation
of contaminated land. In
instances where a person or
persons who caused or
knowingly permitted the
contamination of land cannot
be found after reasonable
enquiry the current occupier
or owner of the land
becomes responsible for
remediation. Section 78K of
the Environmental Protection
Act also sets out that a
person who has caused or
knowingly permitted any
substances to be in, on or
under any land shall also be
taken for the purposes of
Section 78K to have caused
or, as the case may be,
knowingly permitted those
substances to be in, on or
under any other land to
which they have appeared to
escape. Significance is that
this section recognises the
damage that can be caused
to another person’s land by a
polluter Burden of proof lies
with the enforcing authority

Grounds for defence

A person can appeal the
imposition of a remediation
notice in circumstances
where

e The enforcing
authority
unreasonably
determined the
appellant to be the
appropriate person
who is to bear
responsibility for
anything required by
the notice to be done
by way of
remediation;

e The enforcing
authority
unreasonably failed
to determine that
some person in
addition to the
appellant is an
appropriate person in
relation to anything
required by the
notice to be done by
way of remediation;

e The enforcing
authority failed to
have regard to any
hardship which the
recovery may cause
to the person from
whom the cost is
recoverable.

In instances where an
individual's(person A) land is
contaminated by someone
else’s actions, person A ‘who
has not caused or knowingly
permitted the substances in
question to be in, on or
under that land,... In these
instances (Person A) Shall
not be required to do
anything by way of
remediation to any land or
waters (other than land or
waters of which he is the



Legislation Jurisdiction |Burden of proof issues Grounds for defence

owner of occupier) in
consequence of land A
appearing to be in such a
condition...

[1]Environmental Protection Act, 1990.

[2]Environmental Protection Act 1990: Part 11A Contaminated Land Statutory Guidance: Edition
2, Natural Scotland, Scottish Executive, May 2006, page 45.

[3]Commons Amendment to the Environment Bill, House of lords Hansard, 11th July 1995,
column 1497

[4]Guidance Booklet for Northern Ireland Farmers on the requirements of the Nitrates Action
Programme (Northern Ireland) Regulations 2006 and Phosphorus (Use in Agriculture) (Northern
Ireland) Requlations 2006, Department of Agriculture and Rural Development and Environment
and Heritage Service, 2007, pages 38-39

Types of Kerb-side Recycling Operated by the
Councils

Council Collection Type Method

Blue bin- dry recyclables Black/grey bin-
Co-mingled refuse Brown bin- compost and food1l
(alternate weekly collection)

Antrim Borough
Council

Ards Borough

Council Co-mingled As above2

Source separated Residents
place all recyclables into
kerbie box, which are
separated at the kerb-side
by the collectors

Bryson house ‘kerbie’ box-dry recyclables
(collected weekly) Black/grey bin-refuse
Brown bin- compost and food3

(both alternate weekly collection)

Armagh City and
District Council

Source separated. Residents

place all recyclables into Blue bin-paper4 Kerbie box- all recyclables
kerbie box, which are except paper5 (collected weekly) Brown bin-
separated at the kerb-side  |garden waste6

by the collectors

Ballymena
Borough Council

Blue bin-dry recyclables Black/grey bin-
Co-mingled refuse Brown bin- organic Alternate weekly
collection for all) 7

Ballymoney
Borough Council

Kerbie box- dry recyclables (weekly
collection Brown bin- organic material
(alternate weekly collection)8

Banbridge District |Source Separated Separated
Council at Kerb side by collectors

Some areas are co-mingled |Some areas have: black bins- refuse blue
(those with blue and black  |bins- dry recyclables brown bins-
bins) Some areas are source |organic/compost (all alternate weekly

Belfast City
Council
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Council

Carrickfergus
Borough Council

Castlereagh
Borough Council

Coleraine Borough
Council

Cookstown District
Council

Craigavon
Borough Council

Derry City Council

Down District
Council

Dungannon and
South Tyrone
Borough Council

Fermanagh
District Council

Larne Borough
Council

Limavady Borough
Council

Lisburn City
Council

Magherafelt
District Council

Collection Type

separated (those with
kerbside boxes) Materials
are separated at the
kerbside by the collectors.

Source separated Separated
at kerbside by collectors

Some areas are co-mingled
(blue bins) Some areas are
source separated at the kerb
side(kerbie box)

Co- mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Co-mingled

Method

collections)9 Some areas have: Kerbside box
(instead of blue bin)-for recyclables10
(weekly collection) Food waste caddies —
where food can then be placed in brown
bins11

Black/grey bins- refuse Brown bin-compost
(alternate weekly collection)12 Red and
Black kerbside boxes — recyclables13
(weekly collection)

Blue bin-recyclables Black bin-refuse Brown
bin-compost

(alternate weekly collection) Black bin-
refuse Kerbie- recyclables (weekly collection)
Brown bin-compost14

Black bin-refuse Blue bin-recyclables
(alternate weekly collection) Home
composting (can buy a home composting
bin)15

Black bin-refuse Blue bin- recyclables16
Brown bins — organic wastel7
(alternate weekly collection)

Blue bins- refuse Green bins-recyclables
Brown bins-organic waste
(alternate weekly collections)18

Black/grey bin-refuse Blue bin-recyclables
(alternate weekly collections)19

Back bin-refuse Blue bin- recyclables Brown
bin-compost20

Black bin- refuse Blue bin- recyclables Brown
bin-compost
(alternate weekly collections)21

Blue bin- recyclables Green bin- refuse22

Grey/black bin-refuse Blue bin- recyclables
Brown bin-garden waste, food waste and
shredded paper (alternate weekly
collections)23

Black/grey bin-refuse Blue bin-recyclables
Brown bin-compost
(alternate weekly collection)24

Black/grey bin-refuse Green bin-recyclables
Brown bin- compost
(alternate weekly collections)25

Black/grey bin- refuse Blue bin- recyclables
Brown bin- compost
(alternate weekly collection)26



Council Collection Type Method

Moyle District
Council

Black/grey bin-refuse Blue bin-recyclables

Co-mingled (alternate weekly collection)27

Black/grey bin —refuse Blue bin-recyclables
Co-mingled Brown bin — compost
(alternate weekly collection)28

Newry and
Mourne Council

Source separated Paper bin |Black bin-refuse Blue bin-paper Kerbie box-
and kerbie box-separation at |recyclables Brown bin and food caddie-
kerbside by collectors compost and food29

Newtownabbey
Borough Council

Black/grey bin-refuse Blue bin-recyclables
Co-mingled Green bin- organic garden waste
(alternate weekly collection)30

North Down
Borough Council

Black/grey bin-refuse Blue bin- recyclables

Omagh District Co-mingled Brown bin-garden/organic waste

Council (alternate weekly collections)31

Strabane District Co-minaled Black/grey bin-refuse Blue bin-recyclables
Council 9 (alternate weekly collections)32

In summary:

e 5 Councils practice source separated collection
e 19 councils practice co-mingled collection
e 2 councils practice both:

e Some areas use source separated through the ‘kerbie box’ system, which is operated by
Bryson House

e Some areas use co-mingled through the usual blue bin system.

1 http://www.antrim.gov.uk/userfiles/file/WHAT CAN | RECYCLE.pdf

2 http://www.ards-council.gov.uk/services/recycling.php

3 http://www.armagh.gov.uk/sub_resservices details.php?subresident id=34&resident id=36&s
how sub=2

4 List of blue bin paper types http://www.ballymena.gov.uk/bluebin.asp

5 Additional bags of recyclables can be left out alongside the box, ensuring that bags contain
just one type of material, e.g. one bag for plastic bottles, another for cans
etc. http://www.ballymena.gov.uk/kerbie.asp

6 Brown bin http://www.ballymena.gov.uk/brownbin.asp

7 http://www.ballymoney.gov.uk/Three Bins.aspx

8 http://www.banbridge.com/templatel.asp?parent=110&parent2=114&pid=114&area=1

9 Bin collections http://www.belfastcity.gov.uk/bins/types.asp
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10 Depending on where you live, the colour and exact content of the box may change
http://www.belfastcity.gov.uk/bins/kerbsideboxes.asp

11 http://www.belfastcity.gov.uk/bins/foodwaste.asp

12 Waste collection http://www.carrickfergus.org/environment/waste-collection/

13 http://www.carrickfergus.org/environment/recycling/

14 http://www.castlereagh.gov.uk/Waste.asp

15 http://www.colerainebc.gov.uk/content/file/2010/BlueBins2010.pdf

16 http://www.cookstown.gov.uk/resident/wastemanagement/recyclingdisposal/kerbsiderecyclin
gscheme/

17 http://www.cookstown.gov.uk/resident/wastemanagement/refusecollection/

18 http://www.craigavon.gov.uk/environment/waste-services/166-household-bin-collections.html

19 http://www.derrycity.gov.uk/recycle/bluebins.htm

20 http://www.downdc.gov.uk/Environment---Planning/Waste---Recycling-Services.aspx

21 http://www.dungannon.qgov.uk/index.cfm/area/page/pagekey/564

22 http://www.fermanagh.gov.uk/index.cfm?website Key=47&Category key=133&Page Key=3
13

23 http://www.larne.gov.uk/templatel.asp?parent=553&pid=554&area=1&aName=Environment
&text=1

24 http://www.limavady.qgov.uk/living/waste-and-recycling/wheeled-bin-instruction/

25 http://www.lisburncity.gov.uk/your-city-council/council-departments/environmental-
services/new-wheeled-bin-collection-service/

26 http://www.magherafelt.gov.uk/technical-services/recycling-waste/blue-bins/index.php

27 http://www.movyle-council.org/content/?id=44&I1id=24&I12id=25

28 http://www.newryandmourne.gov.uk/environment/services/brownbin.asp

29 http://www.newtownabbey.gov.uk/waste/default.asp

30 http://www.northdown.gov.uk/templatel.asp?parent=413&pid=592&parent2=592&area=4

31 http://www.omagh.qgov.uk/environment/waste _management/

32 http://www.strabanedc.org.uk/council/services/blue-bins/
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Introduction

The following paper explores the issue of recyclate quality. It examines the situation in the UK,
where the lack of a specific piece of legislation means that quality standards are dictated by re-
processors and materials recovery facilities (MRFs), resulting in a large variation of standards. It
also considers how the issue is dealt with in Europe and North America, using a WRAP study
conducted in 2006. Although the situation is similar to the UK, the production of quality
specifications by the recycling industries in Europe and North America appear to be more
structured and detailed. The paper also considers the EU Directive on Waste Shipment which is
only concerned with the quality of waste being exported.

The situation in the UK

There is currently no direct legislation relating to the quality of reyclates. What is apparent is
that MRFs in England appear to be guided by a wide range of specifications. In the European
Commission’s reply to the DEFRA and Welsh Assembly Government's (WAG) response to the
draft Waste Framework Directive, the Commission made particular reference to the quality of
recyclates. It stated that whether collected using source separation methods, or co-mingled
methods, the recyclates produced should meet the quality standards for the relevant recycling
sectors. Therefore highlighting that recyclate quality specifications are controlled by the recycling
industry, and not by government regulations.[1]

WRAP (Waste and Resources Action Programme)[2] published a report at the end of 2009
entitled ‘MRF Outputs Quality Threshold Report’, which found that material quality standards are
heavily dictated by re-processors and, despite some written guidelines, there is no standard test
for MRF output quality.

The study called for a standard approach to assessing output material quality thresholds in a bid
to help increase operator and re-processor confidence in the material outputs.
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This was after the research uncovered a major disparity between the way in which MRFs are
assessing the quality of their output (predominantly through visual assessment) and how re-
processors are conducting it (where weight-based sorting is the most common method)[3].

In a bid to bring some uniformity, the report claimed that WRAP would investigate the possibility
of creating a publicly available specification (PAS), for weight-based sampling and testing of
material, and that this would provide an incentive to improve product quality.

In most cases, MRF operators had been issued with a written specification by re-processors, but
anecdotal evidence pointed to the fact that re-processors would move the goal posts on quality
in relation to demand. This meant that there was seemingly a lower quality of material accepted
when demand for that material was higher, but this would be replaced by stricter quality controls
when demand was low.[4]

This lack of a level playing field where material quality might be assessed and compared is a
potential impediment to smooth functioning of materials markets and sustainable recycling.

Comparing the situation in the UK with Europe and
North America

A study written by the Dougherty Group LLC on behalf of WRAP in 2006[5], made a comparison
of sorting operations based on site visits to selected facilities in England[6], Europe[7] and North
America.[8] It found that the situation in all three regions regarding the quality of recyclates was
similar, in that quality relied on the production of specifications made by MRFs and re-
processors. Understanding that the situation in both Europe and North America may have
changed since the study was conducted in 2006, the Local Government Association’s European
and International Unit confirmed via communication, that after conducting a search, they were
unable to find any introduction of legislation for recyclate quality in both regions since 2006.

While the absence of legislation suggests a similarity between the three regions, evidence from
the WRAP study implies that the difference lies in the quality and structure of specifications.
According to this study, while there appeared to be a fairly high degree of clarity on
specifications in the other countries visited, it materialised that the MRFs visited in England were
guided by broader specifications. Unlike the MRFs in the other countries, the team making the
visits did not detect a well defined set of specifications for supplying the materials’ industry.

Comparison of Specifications

In North America and Europe, paper specifications are publicised and made available on paper
mill web sites for all potential suppliers.

Objective testing procedures are implemented to determine the quality of materials received,
which involves random sample testing of materials shipped from MRFs and received at mills.
According to the WRAP (2006) report, this has been adopted at several Mills in the UK e.g.
Aylesford, however, there is no standardised testing procedure.

Most re-processors purchasing recovered materials prefer that materials are sorted at the kerb-
side, as this minimises the potential for cross contamination and generally produces higher
guality materials. Therefore, the main challenge for two-stream[9], and more so single
stream[10] MRFs, is to meet the specifications required by the materials markets/re-processors.
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According to the WRAP study[11], the following techniques are used by MRFs to control the
quality of the materials shipped from them, so as to build market confidence that their sorted
materials meet or exceed the market specifications:

e Quality control or inspection stations at the end of each sorting line;
e Visual inspection of the materials at various levels in the storage bunkers;
e Random sampling of bales prior to shipment; and

e Quality control feedback systems between the market and the supplier.
(For more detail on each of the above techniques, refer to the report p.21[12])

Under the study, WRAP made comparisons between the specifications stated by the MRFs visited
in the UK, Europe and North America, which have been summarised in the table over leaf.

Europe North America UK

Market specifications are established T . The staff interviewed at the
. Specifications provided by .
by the producer responsibility . MRFs in England presented
S e the MRF staff were fairly R
organisations. The specifications do X : more general specifications
-~ detailed. Inspection and ) )
not offer any flexibility, and : . |than their counterparts in
. testing procedures were in . .
according to WRAP, MRFs are ) .. |other countries. Quality
place to monitor the quality |. )
acutely aware of the acceptable o inspection systems and
L of sorted materials in : .
levels of contamination. Each of the quality testing of sorted

facilities visited had established relation to the market materials was less

inspection and testing procedures. specifications. prevalent.

Market specifications from selected European MRFs

The following information is taken from Appendix 2 of the WRAP (2006) study[13], which is a
compilation of specifications provided by the MRFs’ managers during interviews conducted
during visits to selected the MRFs.

The MRF sites that were visited in Lille and Renne, must adhere to the specifications set by Eco-
Emballage, the French producer responsibility organisation. Some of the specifications include:

Deliveries of liquid food packaging e.g. tetra pak and assimilated materials have to:

e contain less than 5% in inappropriate materials;
¢ have a humidity rate of less than 12%;
e be packaged in bales between 400 and 1200 kg

e bein 20 tonne consignments
Deliveries of mixed paper and card must:

e Contain around 90% of useful material, which includes more than 50% of tangled papers
and cards, less than or equal to 40% newspapers, magazines, brochures and leaflets.

e Contain less than 10% of inappropriate materials e.g. dirty papers and non pulpable
materials.

e Have a humidity rate of less than 12%
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e Be packaged in bales between 400 and 1000kg

e Be delivered in consignments of 20 tonnes if on a trailer, around 9 tonnes from an
unsorted dumpster, around 20 tonnes for bales on maritime containers.

For more specifications in Europe, see Appendix 2 of the WRAP report “Material Recycling
Facilities"[14]

Market Specifications from selected North American MRFs

E.g. SP Recycling MRF in Atlanta, Georgia:

e Contains sorted, fresh, dry sunburn free newspapers

e Contains no more than the normal percentage of inserts, with samples removed
e May contain over-issue news (polyethylene bags must be removed)

e May contain pressroom scrap without heavy ink sheets or over-issue inserts

e Maximum age 3 months

e Moisture content 10% (air dry)

e Total contamination: 0.5%

e Prohibitives: None

e Provide supplier with feedback reports.
Prohibitives are any materials and contaminants other than paper; including:

e Plastic bags, flexible film

e Adhesive tapes

e Carbon papers

e Plastic window envelopes

e Glued magazines

e Waxed paper

e Pressure sensitive tapes and labels
e Ropes, strings, twines, strapping

e Metal, glass, dirt, cloth

e Wood, floor sweepings, beverage cartons
Out-throws are papers (fibre) other than old newspaper.

e Aged newspapers, sunburned newspapers
e Shredded papers,
e Corrugated boxes, kraft bags, folding cartons, junk mail,

e Office, computer, coated or treated papers

Other specifications:
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e Bales should be dense and solid and be uniform in size within a load
e Bales and loads must be tare free

e Container should be swept clean before loading

UK Market specifications

The following examples from UK MRFs show a considerable lack of detail in comparison to the
specifications shown from the examples taken from Europe and North America.

Norwich MRF

e Fibre: typically 1% contamination, however, the market has less tolerance for cardboard.

e Containers: 1% contamination. Plastics are sorted into individual polymers and exported
to Asia.

East Riding MRF
The recycled paper must meet the following general specification:

e All paper must be not more than 6 months old

e Maximum of 1% of contraries such as metal, plastic string.
e Maximum of 12.5% moisture

e Maximum of 2.5% coloured newsprint

¢ Maximum 1% telephone directories/envelopes

e Maximum 10% catalogues
Luton MRF

e Typically the markets accept about 1% contamination in the various sorted materials.
Huddersfield MRF

e Most markets accept 1% contamination in the materials
Hampshire MRF

e Generally 1% contamination for most materials

e Specific criteria have been agreed with a UK paper mill
Darwen MRF

e Mixed papers are sent direct to Aylesford (not sorted at the MRF)

e Plastics sorted by resin and colour must have less than 1% contamination

UK Development on specifications



Since this study was conducted in 2006, Resource Futures was contracted by WRAP in 2009 to
carry out a project to investigate the quality requirements of UK re-processors and their
relationship to the output from UK MRFs.

The study found:[15]

e There is a major disparity between the way in which MRFs are assessing the quality of
their output (predominantly through visual assessment) and how re-processors are doing
it (where weight-based sorting is the most common method).

e There is a lack of consistency in assessment methodologies even within these two broad
types of assessment.

¢ Many sampling and testing approaches are not formally written down and available for
inspection

¢ MRFs and re-processors are carrying out materials quality analysis that, while perhaps
useful for internal monitoring or decision making, is not standardised enough to be
comparable with data from other MRFs or re-processors.

Recommendations

The major recommendation to emerge from the analysis of material testing methodologies is the
need for a standardised approach that can be applied by both MRFs and re-processors.
According to WRAP, such a system would have to be practical for both MRFs and re-processors,
and should be as similar as possible across material streams in order to make implementation at
the MRF more straightforward. This would enable MRFs to produce clear descriptions of product
guality, and re-processors would be able to test the material they receive using the same
method and compare the results. Consequently this would help to prevent and resolve disputes;
in addition, the information produced by both MRFs and re-processors could be shared, reducing
the overall testing workload.[16]

Waste Protocols Project

The Waste Protocols Project is a joint Environment Agency and WRAP initiative in collaboration
with industry. It is funded by the Department for the Environment, Food and Rural Affairs
(Defra), the Welsh Assembly Government (WAG), and the Northern Ireland Environment Agency
(NIEA), as a business resource efficiency activity.

According to the Environment Agency, waste management regulations, which fall under the EU
Waste Framework Directive, are designed to protect human health and the environment.
However, the Agency states that this can impose administrative and legislative burdens on
business. It also highlights that due to the complexity of the legislation, difficulties can be
experienced by businesses when trying to differentiate when the wastes they produce are fully
recovered (and are no longer classed as ‘waste’) and the legislation no loner applies[17].

To address these issues, the project aims to produce a quality protocol for each waste material,
explaining what has to be done to produce a fully-recovered, non-waste, quality product.

Objectives of the project:

e The production of a quality protocol[18] which presents the procedures that need to be
followed for the successful transition of waste to a non-waste product or material that
can be reused by business or industry, or supplied into other markets. According to
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WRAP, this enables recovered products to be used without the need for waste regulation
controls.

e The production of a regulatory position statement, which gives the business community
regulatory obligations they must comply with.

Examples of protocols

The Quality Protocol for the manufacture of secondary raw materials from waste non-packaging
plastics[19]

This was launched in May 2009 and was produced in consultation with key stakeholders from the
plastics industry. It establishes end-of-waste criteria for the production of secondary raw
materials from waste non-packaging plastics.

The advantage is, that plastic converters or manufacturers who buy ‘Quality Protocol’ compliant
material may benefit from a reduction in their material costs; and will have the assurance they
are purchasing a fit-for-purpose and consistent non-waste product[20].

To see the Non-Packaging Plastics Quality Protocol visit: http://www.environment-
agency.qgov.uk/static/documents/Business/Quality protocol for non-packaging plastics .pdf

For extra information visit the Environment Agency: http://www.environment-
agency.gov.uk/business/topics/waste/114437.aspx

Current state of progress

According to the Environment Agency, they have published final quality protocols for the
following waste materials:[21]

e Biodegradable waste (source-segregated) for compost

e Biodegradable waste (source segregated) for anaerobic digestate
e Cooking oil and rendered animal fat

e Glass — flat

e Plastics (non-packaging)

e Tyres — tyre-derived rubber material

e Plasterboard

e Lubricating oil

Protocols for other materials e.g. ash, wood tyre bales etc are currently at draft stage, or their
development in being considered by the project.

To see the protocols for the rest of the materials listed above, visit the WRAP
website: http://www.wrap.org.uk/recycling_industry/quality protocols/

According to the Environment Agency, it is expected that protocols for the first 12 materials will
create around £1 billion in business savings and increased sales of waste derived products by the
year 2020 (through strengthening existing markets and generating new ones). The protocols aim
to give end users confidence in the sustainable resources they purchase.
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It has also been estimated that the quality protocols will divert around 17 million tonnes of waste
from landfill, preserve 14 million tonnes of raw materials and avert at least 2.1 million tonnes of
carbon dioxide equivalent emissions (CO2).

In 2009 the project won the “better regulation™ category of the UK’s premier cross-industry
accolades of the National Business Awards.[22]

Shipment of Waste Directive

The issue of the quality of materials produced for export is addressed under the Shipment of
Waste Directive[23], and also works in combination with the Environmental Services
Association’s Recycling Registration Service. This scheme is independent and externally audited,
which focuses on MRF export standards

How the Recycling Registration Scheme (RRS) Works[24 ]

e It offers application to MRFs operating in the UK and handling or processing Green
List[25] waste materials to be exported for recovery by a re-processor.

e The scheme is operated in accordance with a Code of Practice and Terms and
Conditions, which applies to all Members and their registered MRFs.

e To become a member, an applicant must submit its MRF for audit to confirm compliance
with the Code of Practice.

e Upon application, and successful audit, the facility becomes a Registered MRF.

e Annual re-audit is needed for continued registration.
Under the RSS Code of Practice, registered MRFs are required to[26]:

e operate in accordance with good industry practice in the UK an in compliance with al
applicable EHS legislation;

e have documented control systems for assessing and accepting/rejecting waste inputs;

¢ have documented control systems to ensure waste outputs meet applicable commercial
specifications and accord with Green List guidance issued by the Environment Agency;

e ensure a written agreement has been entered into with a broker or dealer prior to
supplying waste;

e affix an RRS certificate to export documentation relating to each export consignment;
and

e complete export and import documentation/information as required under applicable law.

The European Environment Agency

According to information provided by the Sustainable Production and Consumption and Waste
Unit of the European Environment Agency (EEA), there is ongoing work in the EU to define when
a recyclate is no longer classed as waste in legal terms, but a product that can enter the national
materials market. This means that it is not covered by the EU Waste Shipment Regulation which
is concerned with exports to other member states.

For more information on the status of this work, visit the website of the European Commission
(http://ec.europa.eu/environment/waste/framework/end_of waste.htm) and the Joint Research
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Centre (http://susproc.jrc.ec.europa.eu/activities/waste/index.html ), both of which intend to
develop end-of-waste criteria for materials such as ferrous scrap metal, aluminium scrap metal,
copper scrap metal, paper and glass.

Secondly, standardisation organisations such as CEN (European Committee for Standardisation)
develop standards for industry for the classification of recycled materials. Examples include:

e EN 13427- Packaging. Requirements for the use of European Standards in the field of
packaging and packaging waste[27]

e EN 13430 - Packaging. Requirements for packaging recoverable by material recycling[28]

e EN 13437 - Packaging and material recycling. Criteria for recycling methods. Description
of recycling processes and flow chart.[29]

Also, should a producer of materials or products want to use waste as an input for processing, in
many countries they will need a license to keep, treat, or dispose of the waste. This is known as
an IPPC permit which comes under the Integrated Pollution Prevention and Control Directive

(IPPC)[30].

In the UK, the Waste Management Licensing Regulation requires businesses to apply to the
Environment Agency for an IPPC permit, or a waste management licence.[31]

According to the information provided by the EEA, in Germany, any facility that uses waste as
input for production needs a permit to do so. The permit will also specify the type of waste
allowed to be used.

[1] DEFRA and WAG (2009)Stage One: Consultation on the Transposition of the Revised Waste
Framework Directive, Waste Framework Directive Unit DEFRA. (p26/27)

[2] The Waste and Resources Action Programme (WRAP) is a Defra funded agency which
provides support for local authorities on recycling, including funding and training. Visit WRAP’s
website at: http://www.wrap.org.uk/

[3] WRAP, (2009), MRF Output Material Quality Thresholds
Report http://www.wrap.org.uk/downloads/MRF_Output_Material_Quality Thresholds Report.bb
15b7¢2.8210.pdf (section 4.2)
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Facilities http://www.wastexchange.co.uk/documenti/MRF/MRF v6 19Dec06 LC.605a7565.pdf

[6] Sit visits were made to: the Onyx MRF in Hampshire, RU Recycling MRF in Darwen, WRG
MRF in East Riding of Yorkshire, SITA MRF in Huddersfield, WRG MRF in Luton, NEWS MRF in
Norwich, and the Grundon MRF in Slough.
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Management MRF in Minneapolis, Minnesota, Waste Management MRF in Seattle Washington.
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Facilities http://www.wastexchange.co.uk/documenti/MRF/MRF v6 19Dec06 LC.605a7565.pdf
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etc. http://www.wrap.org.uk/downloads/Good_Practice_Guide_for_non-
packaging_plastics.73caaa55.6943.pdf

[20] WRAP, Quality Protocols
[online] http://www.wrap.org.uk/recycling_industry/quality_protocols/

[21] Environment Agency, State of progress for each material [online]
http://www.environment-agency.gov.uk/business/topics/waste/114460.aspx

[22] Environment Agency, Waste Protocols [online], http://www.environment-
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[23] European Commission,[online] Waste
Shipments http://ec.europa.eu/environment/waste/shipments/legis.htm

[24] Environmental Services Association (ESA), Recycling Registration Service: Demonstrating
Compliance with TFS http://www.wrap.org.uk/downloads/Justin_French-Brooks -
Recycling_Registration_Service.170f6e44.6072.pdf
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Dear Alex

Follow-Up Query from the Committee on Plans to Reassess the
Demand for Landfill Sites and Various Recycling Issues

At the Environment Committee meeting of 15 June, the Committee considered the Department’s
response of 8 June on the potential to include recycling provisions in the Waste and
Contaminated Land (Amendment) Bill. The Committee has subsequently requested information
on:

(a) the Department's plans to reassess the demand for landfill sites;

(b) the outlets/markets for recyclates prepared by local recycling plants;

(c) recycling standards in Scotland; and:

(d) the merits of different ways to recycle, including the quality of product produced.
Each of these issues is addressed in turn below.

Where the specific information is not available this has been highlighted and, where appropriate,
other relevant information has been referenced which it is hoped will assist the Committee in its
deliberations on these matters.

1. Reassessing the Demand for Landfill Sites

The Committee has requested information on the Department’s plans to reassess the demand for
landfill sites. Waste management planning is a function of local government and District Councils
are responsible for deciding what arrangements are appropriate for dealing with waste within
their area. Waste Management Plans, prepared by the three District Council Waste Management
Groups, must consider the need for, the capacity and location of landfill sites. These plans, which
are subject to full public consultation and Departmental approval, were last approved in 2006.
New plans are due to be submitted in 2011 and this will provide a further opportunity to consider
proposed arrangements.

2. Outlets / Markets For Recyclates Prepared by Local Recycling
Plants

The Committee has requested information on the outlets / markets for recyclates prepared by
local recycling plants. The Department works closely with the Waste and Resources Action
Programme (WRAP) which collects and reports on markets for recyclates for the United Kingdom
(UK) as a whole. Given the global nature of the market for recyclates and in particular the level
of interaction between businesses in UK regions, this information is of importance to local
reprocessors. Specifically, it is important for reprocessors to understand key global trends in the
demand and supply of recyclates. The sections below, therefore, set out relevant data, at UK
level,[1] on markets for paper and plastic recycling as these are the key waste streams currently
being recycled / reprocessed in Northern Ireland.

Markets for Recycled Paper

In 2009 there was 8.2 million tonnes of paper recycled in the UK. Of this 3.8 million tonnes was
reprocessed within the UK whilst the remaining 4.4 million tonnes was exported.
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China/Hong Kong is the key export market destination for UK recovered paper and accounts for
over 60% of UK recovered paper exports. The EU, Indonesia and India are also important
markets for this material as set out in Table 1 below.

Table 1
% of UK Paper
Country Exports (2009)
China/Hong 63%
Kong
EU 14%
Indonesia 10%
India 9%
Other Asia 3%
Other 1%

In the UK the consumption of paper is declining (possibly as people are becoming increasingly
aware of the environmental impacts of paper production/consumption), which in turn reduces
the supply of paper for recycling/recovery. Consequently WRAP suggest that the UK may be
close to reaching the limit of what is viable to recover. In contrast, the consumption of paper is
growing in emerging countries where recovery rates for paper in (ie. for future recycling /
reprocessing) are generally lower than in developed economies.

On the demand side whilst there is rapidly growing demand for recycled paper in emerging
countries, UK exports of this material stream were lower in 2009 than in 2008. The UK’s exports
of recovered paper, however, displays various trends depending on the grade (quality) of paper
recycled. WRAP note that there is a risk that overcapacity (in advanced economies) and high
utilisation rates may limit the scope for further UK export growth in paper recycling /
reprocessing (although as noted there are variations based on the grade/standard of recovered

paper).

Whilst global prices for recovered paper collapsed during 2009 the latest data indicates that
prices have increased steadily and, in early 2010, were close to £55 per tonne ie similar to the
price levels recorded in early 2008.

Markets for Plastic

In terms of UK recovered plastics (recovered plastics include both packaging and non-packaging
plastics) 711,000 tonnes of these materials were exported in 2009. The key export markets for
UK recovered plastics are Hong Kong and China which together account for almost 90% of UK
exports of this material.

Table 2: UK Market Destination for Recovered Plastics



9% Of UK Recovered

Country Plastics Exports
(2009)
Hong 65%
Kong
China 24%
Other
0,
Asia 6%
EU 5%
Other Negligible

The vast majority of the post-use plastics recovered from the UK waste stream are packaging
plastics over 70% of which is exported for recycling overseas. In the 12 months to September
2009 550,000 tonnes of UK plastic packaging was recycled of which 165,000 tonnes per annum
was reprocessed within the UK and 390,000 tonnes per annum exported.

On the supply side 40% of plastic bottles collected within the UK are recycled, however, in
contrast only 2% of mixed plastics are currently recycled. At present not all types of plastic can
be recycled as it may not be technologically possible or economically/environmentally
advantageous to do so.

Whilst WRAP note that domestic reprocessing capacity for plastics is growing some 70% of
recycled plastic is exported. New technology to enable recycling of more streams of waste plastic
is developing, however, it is often perceived by investors as higher risk which may restrict
investment in such technologies.

In terms of demand there is strong overseas demand for plastics which, in turn, is pushing up
prices of materials. In particular, there is strong demand for recycled food grade plastics from
retailers but supply within the UK is insufficient to meet this. The prices of recovered plastic
bottles fell dramatically in 2009 (as for paper) but has now recovered (price in early 2010 of
approximately £110 per tonne) to close to the levels experienced in early 2008.

Future Forecasts — Paper and Plastics Recycling

WRAP’s forecast suggest that looking forward, on the supply side, there is likely to be changes in
the composition and sources of recovered paper and plastics as technology develops to enable
reprocessing of some types of plastic, for example, which cannot currently be reprocessed.

In terms of domestic demand WRAP note that there may be a need to stimulate investment in
domestic reprocessing capacity. The forecast also indicates that oversees demand will continue
to grow in particular from emerging economies and this is likely to underpin the prices of
recovered materials.

Local Market Intelligence

Minister Poots recently visited two locally based waste reprocessers ie Huhtamaki and Cherry
Polymers which receive material for reprocessing from Bryson Recycling.

The Department consequently has some information on the end markets for materials
reprocessed by these companies which has been included for information. Bryson Recycling has



advised that it supplies 35% of its recyclables, (amounting to 20,000 tonnes annually), to NI
recycling businesses such as Cherry Polymers, Huhtamaki and Quinn Glass for reprocessing.
Bryson Recycling estimate that the materials that are then produced fetch around £14m per
year.

Huhtamaki (Lurgan) Ltd. manufactures moulded pulp products (eg egg cartons/trays) and
processes approximately 20 thousand tonnes of recycled paper per year at the Dollingstown site.
There are 196 employees working at this site with an annual turnover of approx £20 million. The
Company supplies all the leading egg producers and grocery multiples and produces cup carriers
for fast food takeaway outlets such as McDonalds. Overall Huhtamaki (Lurgan) supply 50% of
the UK and Ireland egg box market, 66% of the egg tray market in the UK and Ireland and are
the sole supplier of cup carriers to the food service industry.

Around 8,000 tonnes of the paper which Bryson Recycling collect is sent to Huhtamaki in Lurgan
where it is used to make moulded fibre products such as egg cartons.

Cherry Polymers is part of a multi-million pound investment in the plastics recycling industry by
the Cherry Plastics Group. It is one of Ireland’s leading plastic recycling companies and operates
Ireland’s largest plastic bottle sorting plant. It receives plastic bottles collected by Bryson
Recycling for reprocessing. The company has recently expanded and it is understood that
approximately 50% of its sales will be for export markets.

Departmental Actions to Develop Knowledge of Markets for
Recyclates:

The Department is seeking to develop its knowledge base on markets for recyclates produced by
locally based companies. Consequently, an All Island Plastics Recycling Study is currently being
undertaken by SKM Enviros on the generation and fate of recycled plastic waste across the
island of Ireland on behalf of rx3, the Department of Environment, Heritage and Local
Government (DEHLG), the Department of Environment Northern Ireland (DOE NI) and WRAP NI.
The primary objective of the study is to establish baseline information in respect of the quantity,
quality, type, origin, flow and end-use of plastics across the island of Ireland. The project has
started and it is anticipated that the final report will be published towards the end of this

year. As part of the data gathering stage SKM Enviros plan to undertake a survey of materials
recycling facilities (MRFs), waste handlers, plastic reprocessors and plastic manufacturers across
Ireland to identify in detail the quantity, quality, type, origin and flow of plastics through
facilities.

The Committee may also be interested in the work of the North South Market Development
Steering Group (NSMDSG). Within the terms of reference, the NSMDSG is to identify areas of
mutual concern, exploring market development opportunities for target priority waste streams
and to develop proposals for a joint market development action programme. During the
NSMC(E) meeting on 5 March 2010, Ministers agreed to a short to medium work programme
being taking forward by the NSMDSG in the 3 areas of:

1. Mutual recognition of Quality Protocols (QP);
2. Bulky Waste;
3. Case studies on recycling best practice.

These are are to be part of a rolling programme from which other joint projects may emerge for
consideration such as the all island plastics recycling survey (referenced above) This work will



provide important information on developing the recycling sector in Northern Ireland and help
identify key end-markets for recyclates.

DOE is also engaging with the Department of Enterprise, Trade and Investment (DETI) and
Invest NI which provide financial assistance and support to a number of recycling businesses
(including Cherry Polymers) and therefore may hold information which would be of relevance.
The Committee may wish to contact DETI directly to request any additional information which
may be available through this route.

3. Recycling Standards in Scotland (MRFs)

The Department, in its earlier reply to the Committee’s query on the quality of recyclates,
provided information on the approach adopted by other UK regions/the Republic of Ireland to
address this issue. In particular, the Department noted that Scotland will develop standards for
recyclates from Material Recycling Facilites (MRFs).[2]

In its Zero Waste Plan for Scotland the Scottish Executive includes a specific action to improve
recyclate quality, namely:

“the Scottish Environment Protection Agency in partnership with the Scottish Government will
develop further and implement the Better Waste Regulation Action Programme to support the
delivery of the Zero Waste Plan, including the development of a “waste to resource™ toolkit for
resource managers. This will introduce minimum standards for recycled materials, which will be
periodically reviewed in order to progressively improve the quality of recyclate. This work will
directly inform the development of new and existing resources recovery infrastructure."

Colleagues in the Scottish Executive have advised, however, that whilst this is included as a
headline action in their waste strategy/action plan there are no plans to make such standards
mandatory at this stage.

Scotland is also seeking to drive improvements in the quality of recyclates through the waste
collection/treatment system. The quality protocols/standards such as PAS100/110 are part of this
work. As specific standards will need to be met for materials to count as having been recycled
Scotland hope that this will help drive the early adoption of such standards. It is important to
note that in Northern Ireland a similar approach has been adopted through the Quality Protocols
Programme.

The programme is a partnership between the Northern Ireland Environment Agency, the
Environment Agency and WRAP and is examining a variety of waste materials with the

intention of ensuring that high quality raw materials are provided for businesses. By looking
closely at each waste stream it will be possible to establish if and how it can be fully recovered
and turned into one or more alternative, quality products through quality protocols. These
materials can lose the stigma of being classified as “waste" and can present benefits for the
producer, the recycler and the end user with resulting market opportunities. DOE, through NIEA,
will publish 6 Quality Protocols for NI over 2010-11. The first three quality protocols (compost,
anaerobic digestate and processed fuel oil) are scheduled to be published in early July 10.

4. Merits of Different Ways to Recycle (including quality of product
produced)

The quality of recyclates is of critical importance to the sustainable development of the local
recycling sector. In general the greatest environmental benefits (and highest quality recyclates)
are achieved through “closed loop" recycling. Under closed loop recycling materials are recycled
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into the same material (eg glass which is remelted) in contrast to “open loop" recycling where

materials are converted into a new product involving a change in the inherent properties of the
material eg glass which is crushed for use in aggregates or recycling plastic bottles into plastic

drainage pipes.

The benefits of closed loop recycling, however, can only be achieved if the collection system put
in place by councils delivers recyclates of a high quality.

Recyclate quality can be improved through two key methods — source segregated waste
collection or through high performing Material Recovery Facilities (MRFs) characterised by low
rejection rates. In general, source segregated waste collection methods, which allow
contamination to be filtered out as waste is collected, are considered to be the most effective
method for the production of high quality recyclates.

A key issue for district councils, however, when seeking to boost the quality and quantity of
recyclates are the potential cost implications and the effectiveness of new or enhanced collection
facilities.

WRAP Research

WRAP has conducted a considerable body of research which considers various recycling
collection methods and their effectiveness in qualitative and quantitative terms. WRAP note that
co-mingled collections,[3] can lead to higher levels of contamination than single or two-stream
waste collection systems, however, recent research by WRAP - based on input, output and
residual material testing at 20% of UK Material Recovery Facilities - demonstrates that modern
state of the art MRFs can produce material to a very high quality. Some of Northern Ireland’s
MRF’s (particularly in the arc21 area) are currently producing high quality recyclates combined
with low rejection rates.

WRAP’s report (targeted at district councils which are seeking to design an appropriate and
effective waste recycling collection scheme) “Choosing the Right Recycling Collection Scheme™ is
of particular relevance (and is available at the following website:

http://www.wrap.org.uk/downloads/Choosing_the right recycling collection system.6603e537.7
179.pdf.)

Key points highlighted in the document are as follows:

e Kerbside collection systems can be based on full kerbside sort, single stream co-mingled
or two stream co-mingled collections.

e There is no single solution/one-size-fits-all approach for district councils in seeking to
recycle more waste and produce higher quality recyclates.

e The choice of collection system should be based on:
e quality of material;

e cost efficiency;

e cost effectiveness; and:

e public acceptability.

e In terms of quality generally the greatest benefit is achieved through closed loop
recycling.
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e Kerbside sort collections can appear more expensive but have lower net costs than co-
mingled systems (reflecting MRF gate fees and the potential to sell materials direct to
reprocessors).

e Two stream co-mingled systems have lower net costs than single stream systems (due to
lower MRF requirements and the potential to sell materials direct to reprocessors).

WRAP conclude, however, that whilst the choice of collection system is a matter for local
councils, their research demonstrates that kerbside sort systems offer reliable material quality
and lower net costs (than other collection methods) for taxpayers and capture the same volume
of material as co-mingled schemes. Consequently, WRAP recommends that kerbside sort
collections should be preferred where they are practical.

A range of interventions are necessary to improve recyclate quality including:

e informing and educating householders, businesses etc on the need to segregate waste
into appropriate containers to facilitate high volume and high quality recyclates.

e ensuring adequate and appropriate waste collection and treatment facilities are in place

e the introduction of “quality protocols" (see above) for various waste streams will also
assist in boosting recyclate quality

e training and guidance to Councils and MRF operators on improving recyclate quality
(WRAP NI currently provide this function in Northern Ireland).

The Department will be giving further consideration to this matter in coming months in line with
the Minister’s wishes.

| trust this information is of assistance, however, should you require anything further please
contact me directly.

Yours sincerely,

Una Downey
DALO
[by email]

[1] All data/information quoted is from the Waste and Resources Action Programme and is
available on WRAP’s website at: www.wrap.org.uk

[2] The development of standards for MRFs is a headline action in “Zero Waste Scotland" — the
Scottish Executive’s recently launched waste strategy.

[3] Single stream co-mingled relates to where materials are collected together with the sorting of
these materials occurring at a MRF. Two stream co-mingled relates to where two recycling
containers are provided for different materials — the materials are kept separate but collected on
one vehicle with two compartments. Kerbside sort occurs where materials are sorted at the
kerbside into different compartments of a specialist collection vehicle.

Departmental reply to Committee queries on
recyclate quality
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Date: 8 June 2010

Mrs Alex McGarel

Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings

Stormont

Belfast BT4 3XX

Dear Alex

Re: Waste and Contaminated Land (Amendment) Bill (“The Waste
Bill'")

| refer to Committee’s recent request for the Department’s views on the feasibility of amending
the Waste Bill (currently in Committee stage) to ensure councils take steps to improve the
guality and quantity of recycled materials.

The Minister shares Committee’s desire to improve both the quantity and quality of recyclates in
NI. The Department is currently reviewing its approach to recycling with a particular focus on the
potential to deliver real and sustained improvements in this regard.

Great Britain/Republic of Ireland Initiatives to Improve Recyclate
Quality

The Committee may find of interest the approach adopted by other regions of the United
Kingdom (UK), the Republic of Ireland (Rol) to improve recyclate quality. England, Scotland and
Wales have adopted a variety of measures for this purpose, though, to date, none have sought
to introduce legislation. In the Republic of Ireland whilst regulations will come into effect on 1
July 2010 which will require commercial producers of food waste (eg restaurants/hotels) to
separate food waste for collection the regulations do not apply to householders.

Wales, in particular, is notable for the specific steps taken to improve recyclate quality and for
some waste streams funding is only available for schemes which are consistent with this
approach. This includes the provision by the Welsh Assembly Government (WAG) of annual
revenue funding to councils for source segregated food waste collection.



Scotland has developed a carbon metric which will give greater prominence to recycling of
materials that deliver the best environmental performance and has also developed quality
standards for Material Recovery Facilities (MRFs).

In England, the Waste and Resources Action Programme (WRAP) has undertaken several
important studies for Defra to assess the merits of various collection schemes and on the
performance of MRFs (ie in terms of reject rates and quality of recyclates produced). Recent
studies covering 20% of UK MRFs have demonstrated that modern state of the art MRFs can
produce material to a very high quality.

All UK regions rely on the services of WRAP to provide advice and support to councils,
businesses and householders on how to improve recyclate quality whether through collection
schemes or through improvements to MRFs.

Further information on the initiatives introduced elsewhere in the UK/Rol is set out in Tab A.

Departmental Initiatives to Improve Recyclate Quality

The Department has also proactively sought to develop and implement measures to facilitate
improvements in the quality of recyclates and specific examples include:

WRAP Annual Funding - the provision of £1m annual funding from the Department to WRAP to
enable WRAP to work with and advise local councils, businesses and householders on methods
to improve the quantity and quality of recyclates. An element of this funding was allocated to
Natural World Products to develop the in-vessel composting facility in Dunmurry and a key
funding requirement was that compost produced at the facility must be produced to PAS 100
standard (hence ensuring the production of a high quality recyclate.)

Rethink Waste Fund — the £3.13m funding made available by the Department through the
Rethink Waste Fund will also assist in boosting recyclate quality (the Minister’s letter of 25 May
2010 to the Chair of the Environment Committee refers). All councils in Northern Ireland can
apply for funding for proposals which will deliver real improvements in the quality and quantity
of recyclates. This will enable councils to improve or expand existing or introduce new
recycling/re-use infrastructure. The assessment criteria for the Fund includes a strong weighting
towards schemes/projects which, in addition to increasing the tonnages recycled, will produce
higher quality recyclates.

Quiality Protocols - The Department is working with the Quality Protocols Programme in order to
publish Quality Protocols for recyclates for Northern Ireland. The Programme is a joint venture
involving NIEA, Environment Agency, Welsh Assembly Government and WRAP. Quality protocols
are agreed standards which clearly describe how certain low-risk, well-managed waste materials
can be turned into quality products and thus removed from the waste regulatory controls. They
provide confidence in the integrity of the resulting recycled products and therefore stimulate
recycling markets. The Department plans to publish six quality protocols in 2010 / 2011.

Quiality Standards for Councils - The Department is preparing draft quality standards for waste
collection/treatment systems for councils and will engage with councils in the near future on the
proposed standards. However, it is hoped that the standards will assist councils in benchmarking
and evaluating their performance against key criteria and encourage councils to take steps to
improve performance where weaknesses are identified eg reducing the rejection rate from MRFs.

Current Work with WMGs on potential to improve Recycling Quantity and Quality - the
Department is engaged in discussions with the Waste Management Groups to identify where



there may be further potential to improve the quantity and quality of recyclates. This work is still
underway and will help inform and shape the development of the Department’s policy on
recycling.

The outcome of the recycling policy development process may highlight the need for additional
primary legislation — although it is not yet clear whether this will be resolved in the timescale
required to progress the current Waste Bill.

However. the Department would welcome the opportunity to attend Committee to brief
members on the work that is being done to deliver improvements in recycling levels and in the
quality of recyclates in Northern Ireland. We would recommend that this is taken forward as a
separate exercise from the Waste Bill scrutiny, so that the officials specifically engaged in
recycling have an opportunity to attend.

| trust this information is of assistance; however should you require anything further please
contact me directly.

Yours sincerely,

Una Downey
DALO

[by email]
Tab A

Approach Adopted in Scotland, Wales, England and the
Republic of Ireland to Improve Recyclate Quality

The Devolved Administrations (DAs) have sought to improve the quality of recyclates through a
variety of measures, however, none have sought to introduce legislation for this purpose. Wales
in particular is notable for the specific steps taken to improve recyclate quality and in some cases
funding is only available for schemes which are consistent with this approach eg annual revenue
funding to councils for source segregated food waste collection. All of the DAs rely on WRAP’s
services to provide advice and support to councils on how to improve quality. Some specific
examples of the initiatives introduced in the DAs are provided below:

Scotland

Zero Waste Scotland (the Scottish government’s delivery agent) has a number of initiatives
identified in the 2010/11 Business Plan which are linked to the need to drive better quality.
These include:

e Development of standards for recyclate e.g. from Material Recovery Facilities (MRFs);

e Development of a carbon metric which will give greater prominence to recycling of
materials that deliver the best environmental performance e.g. higher weighting factor
applied to closed loop recycling of colour separated cullet than down cycling mixed cullet
into aggregate type replacement material;

e Training and guidance to local authorities on good collection practice;



e Benchmarking good practice — comparing / contrasting performance and capture rates
between different recycling schemes in operation;

e Education and awareness campaigns (local and national) designed to optimise
participation in recycling schemes (quality as well as quantity);

e Provision of support to local authorities in optimising recycling/ composting performance
e.g. Recycling Adviser Support Programme — door knocking/provision of advice to
householders in poorly performing areas;

e Master composting scheme — includes advice on quality issues.

Wales

The Welsh Assembly Government’s approach to waste management is very clearly predicated on
improving the quality of recyclates. The new Waste Strategy (Towards Zero Waste) includes a
clear policy preference for high quality recycling via kerbside sort (where materials are sorted at
the kerbside into different compartments on a vehicle).

e The Welsh Government has signalled that it may withdraw part of the Sustainable Waste
Management Grant (£73 million in 2010/11) from any local authority that continues with
co-mingled collections;

e Funding support is available for the separate collection of food waste. Wales is trying to
discourage local authorities from mixing green waste and food waste. An additional £23
million has been provided for 2009/10 and 2010/11 for food waste collections;

e A discussion paper was produced by WAG (April 2010). This notes that high recycling
rates can be achieved through comprehensive collection of food waste, with weekly food
waste collections, and the weekly collection of dry recyclables.

e Wales does not support investment in MRFs, as it goes against the kerbside sort policy;

e Wales is keen to see standards set for Material Recovery Facility (MRF) outputs and there
is disappointment that this has not been taken up voluntarily;

¢ Wales is setting up an improved system for monitoring (via WasteDataFlow) the
destination of recyclates. Indirectly this might influence collection of higher quality
recyclate, as there is a presumption that higher quality recyclate is more easily tracked
and more likely to be used in the UK.

England

WRAP has undertaken several studies for Defra to assess the merits of various collection
schemes and on the performance of MRFs (ie in terms of reject rates and quality of recyclates
produced). This work is important in demonstrating what is achievable and in setting realistic
guality standards for collection systems/MRFs. WRAP provides considerable support to local
government to improve material quality at MRFs/collection systems.

Work undertaken by WRAP to date for Defra can be summarised as follows:

e Input, output and residual material testing at 20% of UK MRFs. This work showed that
modern state of the art MRFs can produce material to a very high quality. The work also
showed that there are a % of MRFs whose quality levels are behind the exemplar MRFs
and that material output quality is an ongoing issue for those MRFs;

¢ A downloadable quality tool that allows users to input their own data to receive a
statement of their MRF performance (ie material quality);



e Report into UK material exports from MRFs to highlight examples of good practice both
in the UK and the main destination countries;

e Investigation into MRF though-put speeds and their effect on material quality;

e Investigation report into the effects of cross contamination within MRFs and possible
solutions to reduce;

e Five case studies have been produced to highlight examples of good practice regarding
material quality. These include reducing targeted material in the residual stream,
implementing a quality management system, benefits of material testing;

e Using co-mingled glass in remelt applications. Conclusions were that the ceramic content
was very high and the surface contamination caused the clear glass (which is the desired
colour for remelt application) to be optically sorted into the brown and green glass bays;

e Study into potential new materials being collected for MRF processing and their end
markets;

e Marketing campaign linked to testing at MRFs to reduce non-target materials being
placed in the recycling collection container;

¢ Implementation of a common testing guidance methodology between MRFs and
reprocessors across the main material streams;

e Consultancy funding support offered as a one off grant to all GB MRFs;

e Ongoing advice/support/communications activity on correct usage of bins/containers etc.

Republic of Ireland:

¢ In the Republic of Ireland regulations to require commercial producers (eg
restaurants/hotels) of food waste to separate food waste for collection will come into
effect on 1 July 2010. However, the regulations will not apply to householders.

e The waste collection permits issued by local authorities to collectors of waste include a
condition that the collection service provided should include a dry recycling scheme (eg
for paper, card etc).

Bryson House information on recycling



WIoP

Choosing the right recycling
collection system

WRAP's role in relation to the design of
regycling sysbems is to help pracitioners by
gathering and sharing krowledge ard
understanding shout the relevsnt aperational
principles. This leaflet sddresses & quastion
wrhich WRAP [Waste & Resources Action
Programmel is often asked: which collection
systern is the best, in particular whether
kerbside sort sysbems or oo-ming led
collections sre to be preferred?

Thare is no simple answer, and certainky no
one-size-fits-all solution. Lecal suthoritiss
hiave o maka cheices that ara right for their
local cincumistances. Provision for regyding
reeds 1o ba conzidered alongside
raquiramanits for refuze, gardan and
ircraasingly focd wasts and @king acoounit of
factors such ag tha physical charactaristics of
collection areas and proparty bypes.

Recogrising that experience and knowladge
iz increasing all tha time WRAP has idantifiad
soma urdarlying principlas whichwa baliovs
shauld quide decision mizking.

Kerbside sort- invobias the sorting of
materials at kerbside into diferant
COMpartmants of a specialist
collectian vehicle.

Single stream co-mingled - imvolves tha
collection of materials in 3 single
Compartment wehicle with the sorting
of thess materials oocurring ata MRF
IMatarials Racovery Facilit].

Twa stream co-minglad - residants ara
provided with two recycling containers
and are asked 10 place different
mEterials in each contginer, fpically
paperjcard [fibre] in one and plastics,
glass and cans [containers| in the
othier. Thess Materials are kept
separate but collected on one vehics
Which has o chambers.



02 Chessingtha Right Recycling Collaction System

I WRAP's wies, the choice of collection
system zhould be based on:

u quality of material;

u cost efficienioy;

m cost effectivens==. and

= public acceptability.

‘Whichever sy=tem Local autharitizs chocse
they hawe & duty to enisure that it is cperated
safely. The collzction of materials for
recycling iz a physically demanding activity
carrizd aut in 3 hazardous ervircnment. In
re=pect of the principle catsgori=s of
accidents reported — slips, trips and fallz and
mowing wehicle injuries - the exposure to risk
is likely to be similsr for sl systems. There
are =ome risk categories whers there sre
differences bebween the =ystems but no

Fystem is belizved to carny risks which cannot

b= practically manmged.

Health & safety

In 2004 an ergonomic study by the
Health and Safety Laboratory
|HSL/200&/25] concluded that the
likelihaad of muscular skelztal
disorders could be greater for box and
sack based systems and
racommendad the use of wheelad
bins. & later report from Centre foar
Health and Emvironment Reseanch
ard Expertisa |4 Heaith and Safety
Ltudy of Kerbside Recycling Schemes
Using Boves and Bags] concludad
that there were no significant risks in
kerbside sort systems that could not
be managed or controlled. For
co-mingled collactions thare ars the
safety implications of sorting
matzrials at MRFs to take into
accountwhen making decisions.

In making decisions authoritias can
consult the latest HSEAWISH
guidance: Safe Waste ard Recycling
Callzction Servicas and may alsa wish
o use the Risk Comparator Tool
[BSLRAD7/01) on the HSE websita.

Quality

Reopcling has to be done for a purpose and it
is clear from the nationa lwaste strategies
that recycling shiould be viewsd 32 mors than
sirn ply &0 alte rmsties to traditionsl waste
dizpo=al practices.

Recycling is anintegral part of the vision for
the UK's Loa Carbon Industrisl Strategy
designed 1o brirg financial b=nefits for
business, economic growth and job creation
thraugh irmproved resocurce efficiency.
Recycling reducss the use of wirgin materials
and much of the energy required to extract
and process raw materials.

Generally the greatest benstit is achissed by
closed loop recycling whers materials are put
back into the =ame or =quivalent application
substituting for wigin materials. These
be=n=fits can anly be achiesed if the collection
wystem delivers recyclates of sufficient quality.

Lower quality recyclates can generally anky
b= used for lower value cp=n loop
applicativns. One example iz container glass
that has to be uzed as aggregate with little
erwironmental, resource or firsncial bensfit
because it is not of a quality =uitable for
re-melt applications.



What is quality?

Quality means consistently delivaring
materials to the market place that are:

= effactively separated to meet
reprocessor and end market
regquirements;

= in the required wolumes and with
sacurity of supply; and

= at a price that sustains tha market.

It is well known that the UK has become very
dependent on export markets for its collectad
reqyclates. [t is less well known that in key
areas .. paper, aluminium and certain kpes
af glass, UK reproCessors are importing
materials because sufficient material of the
required quality is not available on the UK
market.

WRAP belizves that a healthy international
market for reqyclates is helpful to resource
efficienty and increases the chances of
closed loop recycling. Howsver, we know that
Some material, which would not be of
sufficient qualify for UK reprocessars, finds
SEPArt Markets in countries whers Lw labour
costs allow Further sorting before the
material can be reprocessad. Where this is
managed tadly, media coverage of the activity
has posad a significant threat 1o the positive
perception of reggcling among the public and
is one of the identified barriers to recycling.

WRAF has maintained for mare than taa
yEars now that kerbside sor systems which
allow cartamination 1 be filtersd aut at the
point af coLlectian gives the mosk reliable
stream of quality materials.
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Ca-mingled collCtions - partcularty sing le
stream collections - face quality problems
From thres Sources: householders putting the
"Wrong’ materials ima the callection,
compaction of the waste which breaks glass
into small pieces and terds +0 bind materials
tegether, and the technical and phiysical
CApacity of the MRF 10 separate materials in
the volumes delivered to them.

Twa stream co-ming led collections can
reduce some of these problems by keaping
fibres separate fram containers and reducing
thi potential for materials to bind together.

WHAP isworking with MRF operators to
improwe the quality of materials recoversd by
LK MRFs. Whilst it i true that considerable
SUCCESS i5 being achieved by S0me newsr
MRFs, even thiey are unable to daliver the
levels of quality achieved by kerbside son
SYSLEMS.
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MRF reject rates

Raject rates for kerbside sart
schemes typically are <1%.

Raparts of MRF raject rates vary:

® The Erwironment &gency [2008]
considars 10.8% to be a typical
average reject rate.

= Waste Data Flow 2007/08 reports
total MRF rejects at ™% [of total
input by weeight|.

= Residue rates at MRFs involved in a
WRAP study [2008] ranged widaly
with average reject rates in the
range 12% to 15% |of total input by
wigight] and these for the mast
efficient MRFs in the range 2% t05%.

Howeaver, these reject rates reflect
only the residual material sent for
disposal. Reports from UK
reprocessars suggest that they send a
further fraction to landfill reflecting
contarminants in the material supplied
ta therm.

Cost efficiency

Local authorities are rig htly concermed about
the Cost 10 the coundl taspayer of regycling
Services. Butit is iMparant in comparing
opticns that the full cost of the s2rvice should
b= ta ken into account and options ane
compared on a like fr like basis. Kerbside
sort collactions often Sppear more Scpensive
buk the comparison should be made with
co-mingled collections plus the cost of the
MRF gate fee.

WRAP has modellad collection cosks for
different systems and the resulis are
SUMMarised in the graph below.

The graph shows that on a li ke for Like basis
kErDSide Sart SYStems have LOWEr Net oSS
than co-ming led systems. This reflects the
effect of MRF gats Fess and the opportunity
for kertside sor collactions 1o sell materials
direct 1o reprocessars, Twa Stream
CO-Mingled Syskems have lower Net Csts
Ehan sing le stream syseems reflaceing loaer
MRF requirements and the oppariunity 1 s2il
Fibre Streams direct 1o reprocessars.

Costparhousahold
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In practice the prices charged for Services
will not be the same as the modellsd cast.

The differences will reflect the
appropriatensess of the system specification
and the effectivenass of the procuremant
process. The modelled costs, howeser,
prowide a beter benchmark than the cost of
an existing service which may be inefficient
ar less effective thanwhat is now desired.

Cost effectivensss

There have been significant imiestments made
by InCal authorities in recycling systems,
hiowever they are not all parforming as well as
thiey should in capturing recyclable materials.
It i= widely perceied that co-mingled
collections are mare effective at capruring
material than kerbside sort schemes.

A number of local authorities have reported
thiat thair regycling rates have incraased
dramatically fllowing intreduction of 3
co-mingled system. On the surface, WRAF'S
analysis of local authariias” WasteDaraFlow
returns suggests that on gwerage ca-mingled
collections oo attract around 3&kg per
hiousehald more material - most ofwhich is
paper and card. But thess figures make no
allowance for rejcts from either the MRF or
the reprocessar of wrongly sorted material

Hewevar, Llacal auLharity esperiencas of
increased capture rates with co-ming led
systems often reflect the contrast between
kerbside sort systems using standard 55 litre
bozes and co-mingled collactions using 240
Litre wheeled bins. Closer inspection of the
data sugqQests that it is the amount of space
provided far recycling and the frequency of
collection of bath regycling and residual
waste which determines the amount of
material collected. There is evidence that by
prowiding additional cantainers or by more
frequent collections, kerbside sort schemes
can have the same effective wolumea far
recyclates as co-mingled callections and
achigve similar results.

In fact wariations in the capture of materials
are graater DELWESn 3ULharities running the
Sama kypes of collackion than bekwasn
different collection systems. This reflecis a
need for greaver atention 1o pericrmance
penchmarking.



04 Choosing tha Right Regyeling Collaction System

England 2007/08 [352 of 354 LAS collact this material]

Humber of Authoritiss

Public acceptability

Engaging the public in their local regycling Separating materials
scheme has been shown to be essential to
the success of 3 scheme. Whichever scheme  &)| collection systems require

is CRA5eN it is iMpartant hat it is designed 10 oo te g separate their

fit tha nesds of the 1oCal population and the " :

housas they Live in. The type and sizes of recyclables frun_'l thair rgﬁldualwaﬁte
CONEAINSrs can be central to this. and place 2ach in a designated
cantainer [bax, bin or sack| and to
presant tha container for collaction on
the specified collaction day. Some
kerbside sort and co-mingled
schemes provide residants with more
than orie containar and ask that
paople put differant materials inta
each cantainer for collection an tha
same day or on alternate weeks.
Contrary to perception, WRAP's
research indicates that the
requirement ta sart materials into
differant containers is not of great
carcern ta householdars — B7% of
respandents wha have to separate out
differant materials indicated that they
da not mind that task - ard all
systens can b= designed to limit the
amount of sorting deone by
hauseholders.




Householders do care about having a scheme
which i understandable and properly
explained. Half of households say they
withhiold material which may be regyclable if
thiy are not sure about it and 3 third say they
include material which may not be recyclable
if thigy think it ought to be recyclable oris
recycled elsawhers. Kerbside sort schemas
are better able o dealwith contaminarts and
explain ermors t househalders.

Houssholders also s3y that they wank i know
whEr2 their materials go for reprofessing to
give them S=SUrance that recycling is acually
taking place. This is something which should
be poesible with amy collection syswem but
whEre marketing of the maerial is managed
by 3 Waste COmpany or MRF 0pSrator provision
for this should be included in Coneracts.

Conclusion

ULtimately, the choice of collection system
reMmains a matter for lacal authorities to
decide. The purpose ofthis leaflet is 2 help
local authorities in making these choices by
indicating what evidence is svailable and the
conclusions we have drawn fram it.

On the evidence available o WRAP, cur view
i that kerbside sort systems offer reliable
material quality and Lewer net casts for
COUNG L taxpayers. They are also capable of
capturing the same volurme of material as
co-mirgled schemes. There is no evidence
that their aperation - properly explained and
justified - is unaccepeable to houssholdars
and the physical evidence of sorting of
materials hia ppenineg at the kerbside is
reassuring to scaptical residents. There
SppEar to be no unMmanageabls healkh and
safety considerations. Because of aur priority
for quality materials as a way to improve
resource efficiency, WRAP beligses that
kertiside sort collections should be preferred
where they are practical and should b2 in the
majerity of loCal autharity areas.
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Where thera are practical and operational
barriers to kerbside sorting, tao stream
co-mingled collections have significant
advantages ower single stream collections,
mainky through imprived material quality
andwalue as a result of keeping paper ard
card separate from other materials,
particularty glass.

Single stream co-mingled collections may be
APPrOpriate in CirCUMSta NCes WHENS Lhe ather
OpEioNE 3re impractical. These mig ht be the
densest urban areas whers on-strest parking
and hieawy raffic require fast Laading without
the NE2d 10 MELU M CONE3INETS 12 the point of
collection or for high density flats, ransient
areas and multi-soo upied proparties.

WRAP will of COUTSE CONEINUE t0 wWark (o
improve ehe quality of materials achived
from mechanical sarking for bodh single and
PAD SHTEaM colleckions.

If you hawe any comments an the
contznt of this lzaflat, or ideas for
areas of further work, please contact
us at LES@wrap.org.uk



Alex McGarel
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Dear Alex

Thank you for forwarding the letter from the Department to me. | have forwarded the letter to
Huhtamaki, Cherry Polymers, Quinn Glass and Cookstown Textiles. These companies are the four
main NI buyers of our material who have all expressed their concerns regarding the issue of
guality. The views below are shared by all these parties, and we greatly appreciate the
opportunity to engage directly with the Committee on this matter.

We warmly welcome the increased interest in recycling shown by the Minister and the
Department over the last few months. The message that recycling should come before energy
from waste, or other forms of disposal is well received.

However, in pursuing quantity, quality can easily become compromised, and while we are
delighted to see the overall approach from the Department, we remain strongly of the opinion
that specific measures to control quality are currently ineffective, and the proposed measures
outlined in the letter from the Department do not appear to be sufficiently robust to deal with
the specific concerns we are experiencing in the industry.

An obvious option for Councils committed to co-mingling, is to increase tonnage by adding more
materials into the comingled system. Where this has happened, in the case of the NW Group,
the feedback from NI reporcessors is that this has resulted in a dramatic deterioration of
material quality, seriously compromising the ability of these materials to be reprocessed in NI.
The drive for higher quantities in this case is directly impacting on quality right now, and could
get much worse, especially if Councils decide to include glass in comingled collections. Not only
would this almost certainly result in paper and plastic that could not be reprocessed, it would
also produce glass that is unfit for remanufacture, and would only be fit for road aggregate use
(an activity with marginal economic and environmental benefits). Textiles, which have also been
added to the NW contract, once comingled are usually considered useless by the industry (see
comments made by Cookstown Textiles in the appendix.

Our view is that the measures outlined by the DoE are simply not strong enough to head this risk
off. It also worth noting, that while the other Devolved Regions, and the Rol have instigated a
number of measures to address quality, none have as yet resulted in significant improvements in
the quality of materials purchased by UK reprocessors. This is dramatically illustrated by the
responses given by a number of UK reprocessors to a question posed to them on current quality
— please see appendix 1.

The Welsh Assembly Government, which for some while has been proactive in pursuing quality
recycling systems has tried to persuade Welsh Local Authorities to adopt better quality systems.
Their recent extension of this approach to restrict grant money only to kerbside sort approaches
may persuade some local authorities to shift systems, but on its own still unlikely to be enough
to change most. Most Local Authorities have invested in wheeled bins, refuse collection vehicles
and contracts that are unsuitable for better quality approaches. Their reluctance to change
system is therefore understandable, even though a strong financial case can be made for making
the transition. Far too often decisions are made that compromise on quality, rather than
changing the system used.

It is our strongly held view that the only effective method of achieving change is to set the legal
parameters in which local authorities and their contractors operate. We believe that it is very
reasonable for the NI Assembly to ensure that the growing economic activity of adding value to
these materials, with the jobs and wealth this is generating, is protected locally. It is simply not
acceptable that local authorities carry out recycling systems directly or through a third party,
resulting in materials that are not of suitable quality for local remanufacture, and subsequently
require to be exported for further sorting overseas.



We do not want to prevent international trade in recyclables, but we do want to prevent the
continuation of an export market that exists purely as a result of poor quality recycling.

We would like to respond to a few specific points in the letter.

The references to the WRAP study on MRF quality, (MRF Quality Assessment Study, Material
guality assessment of municipal MRFs within the UK, Nov 09) correctly state that some MRFs are
able to produce quality material. However, one could also reasonably draw the conclusion from
the report that at least 75% of the MRFs sampled produced materials that are not suitable for
reuse by UK reprocessors.

Para 3, Page 2

Standard UK specification Best 25% Middle Worst
Material |(percentage of contamination of MRFs ° 1259% of 259%p of
acceptable) * MRFs MRFs
News and |, <4.6%  |4.6%-15% > 15%
Pam
Mixed 3.2% to
0, 0, 0,
paper 3% < 3.2% 25 304 > 25.3%
Mixed 6.9% to
[0) [0) (0)
plastics 10% < 6.9% 26.6% > 26.6%
4.8% to
0, 0, 0,
Card 3% < 4.8% 12.0% > 12.0%
0.9% to
[0) [0) (0)
Alu cans 0% < 0.9% 4.6% > 4.6%

Figures from exec summary of WRAP report.

It would also be reasonable to state that a very substantial proportion of the MRFs studied are
operating at such high contamination levels, that any exports sent from these plants would or
should be deemed by the Environment Agency to be in breach of Trans Frontier Shipment Regs,
and should actually result in prosecution of the companies involved. The table above is an
extract taken from the executive summary of the WRAP report.

You may also wish to refer to another WRAP document named ‘Choosing the Right Recycling
System’ June 2009, in which WRAP states ‘Whilst it is true that considerable success is being
achieved by some newer MRFs, even they are unable to deliver the levels of quality achieved by
kerbside sort systems."

Para 1, Page 3

The Rethink Waste Fund is welcome, and we hope that it will increase the quality as well as the
guantity of recycling. We note from the evaluation criteria that 15% of scoring system will be for
quality recyclate ‘The proposed end markets or outlets for the materials collected and the quality
of the recyclables collected. Schemes that result in higher added-value outputs will score more
favourably." Our view is that producing quality recyclate should be a prerequisite for receiving
grant aid, given the significance of this issue to the NI reprocessing industry. However even if
this was achieved, it is unlikely in it's self to result in the shift in systems required by local
authorities.



Para 3, Page 3

Quiality protocols for Councils. This could be an interesting development, however it is unlikely to
encourage Councils to shift systems unless used mandatorily. We also note that the one example
given, rejection rates from MRFs, is by no means an indication of good material quality. In fact,
it is often the case that MRFs with low reject rates in effect ‘sell’ items of contamination that are
mixed in with their loads of recyclables. All four reprocessors would appreciate the opportunity to
contribute to the establishment of these standards.

We would like, once again to thank the Environment Committee for the opportunity to enter into
this debate. To conclude, we believe that there are two steps that the Department could take
would create sufficient momentum to change the direction of future recycling plans.

The first is a relatively small step that could be taken to extend the remit of the Environment
Agency who already regularly visit MRFs (they specifically look at the quality of materials), to
include a bi-annual unannounced visit and sampling of materials. Materials could then be tested
against an agreed UK standard. Improvement notices would then be served against MRFs that
fail to reach the standard.

The second is to direct future funding to approaches to recycling that are known to be reliable at
providing quality recyclables.

We would of course be delighted to provide any further views.
Yours sincerely

Eric Randall

Appendix 1

Views of UK reprocessors

There has been a concerted campaign from UK reprocessors for the last three years to tackle the
materials quality issue. This is supported by a large majority of packaging recycling
industry. www.realrecycling.org.uk

To give a recent example | have copied a section of a speech made on 24 June 2010 from Dr
Wolfgang Palm, CEO of Palm Paper, at the opening of Europe’s newest plant, based in Kings
Lynn, East Anglia. (Quote taken from lets Recycle.com 24th June 2010)

“Commingling is a disaster for the paper industry. Our customers ask for a very high quality and
paper from commingled sources can cause problems."

Dr Palm said that using materials recycling facilities “cannot solve the problem™ saying that
collecting paper separately is the solution. “If you do this in a small way there are not additional
costs to the system."”

To assist the Environment Committee in their deliberations, we sent an email to the buyers of
materials in a number of GB and NI reprocessors, asking specifically if the measures they have
seen adopted in their region have made any improvements in the quality of materials received:


http://www.realrecycling.org.uk/

Looking at the quality trends over the last 5 years, is the quality of the materials you are
currently receiving from MRFs generally

1 Getting a lot better, and you now have very few concerns

2 Getting a bit better but quite a lot has still to be done

3 Staying about the same as before and still proving a serious problem
4 Getting noticeably worse

5 Getting dramatically worse

They responded as follows:

Rating 1 getting a lot better,

Material Company name to 5 getting dramatically worse

Paper Hutamaki, NI Overall 4 but with strong regional differences
Paper Shotton, GB 3

Paper Aylesford, NI 5

Plastic Cherry Polymers, NI 4-5

Plastic Linpac, GB 4

Plastic Chase Plastics, GB 4-5

Glass Berrymans GB 4-5

Aluminum  |Novelis, GB 3

Each provided a brief comment which is shown below:

Huhtamaki 22nd June 2010
Hi Eric,

From Huhtamaki (Lurgan) we have seen a dramatic detioration in the quality of the co-mingled
waste paper sourced in the North West Group Five years ago the the plant sourced 100% of the
revovered paper requirements from this area through Glassdon Waste However over the last 12
months we have had to switch almost completely away from this material due to the high waste
levels in this supply, now run by One 51 The level of contamination prohibited the plant from
running the pulping system The plant now is sourcing cleaner material from a blended co-
mingled/kerb side sort mix in the Arc 21 region, and also 100% kerb side sort from Banbridge
The supply of this is currently limited and to fill the remaining needs higher grade material (OIN)
is being sourced

A quality clean local material is essential to our business success.

Best Regards

Jeff Kearon



Logistics Manager
Huhtamaki (Lurgan) Ltd
Inn Road, Dollingstown,
N Ireland

BT667JN

Shotton Paper (UPM-Kymmene (UK) Limited) 23rd June 2010
Eric,
My answer is No.3. Suppliers achieving consistent reliable quality is a constant concern.

Best Regards

Craig Robinson

Head of RCP Sourcing — UK & Ireland
RCP Resource Management
UPM-Kymmene (UK) Limited

UPM Shotton

Weighbridge Road

Shotton, Deeside

Flintshire CH5 2LL

United Kingdom

Aylesford Newsprint

From: Perkins, Andrew [andrew.perkins@aylnews.com]
Sent: 21 June 2010 12:19

Eric

Without question the average quality we receive is 5. Getting dramatically worse, to the point
where we have imported material rather than buy some of the poorer quality produced more
locally.

Regards

Andrew

Cherry Polymers

From: Stefan Cherry [stefan@cherryplasticsgroup.com]
Sent: 24 June 2010 14:36

Hi Eric



From our view we would see it as a 4 heading to a 5 at present, however there are big variances
in the quality of materials between different MRFs, there are MRFs producing materials that are
2/3 and there are MRFs producing a bad 5.

For us the best material is kerbside collection bottles, for us these are a grade 1.

Its quite a worrying factor for us as a reprocessor as the quality of the materials are dropping,
like every other reprocessor we need volume to keep our plants running, but our plants cant
handle grade 5 materials as they are struggling in a big way on grade 4 materials, what will
happen all the local reproccessors and local recycling when it gets to the stage we cant accept
the materials at all, and we are not far from that at the moment on some of the grades from a
certain number of MRFs.

Kind Regards

Stefan Cherry

Development Director
Linpac Packaging Ltd (Plastic)

From: Bernard Chase [mailto:Bernard.Chase@linpac.com]
Sent: 21 June 2010 11:51

Dear Eric,

Initiatives are generally pointless and ineffective as they allow waste management companies to
claim to be doing one thing whilst actually doing another (‘do as | say, not as | do’). The
evidence of the recent past is that having moved away from source separate collection of
recyclables in favour of commingled collection of recyclables, the waste management sector are
now focussed purely upon collection targets and speed of throughput at the expense of any
quality targets and the needs of local reprocessors. They rely largely upon the Far East markets
to provide the outlet for their poorly sorted low quality outputs and want nothing to do with
guality measurement let alone quality standards as this will slow them down and impact on their
profits. Meanwhile, Government and its agencies stand idly by as they have no wish to place any
obstacles in the way that might endanger achievement of their precious ‘targets’.

In answer to your question, 4 would be my answer.

Regards,

Bernard Chase

Purchasing Manager
LINPAC Packaging Limited
Plastics Recycling Division
Newton Lane

Allerton Bywater
Castleford

West Yorkshire




Chase Plastics

From: Jessica Baker [jessica.baker@btopenworld.com]
Sent: 21 June 2010 11:53

Chase Plastics Ltd experience in the commercial polythene waste sector is a 4. But | would like
to add that the household plastic stream is about to do a 5. Since mixed plastics are going to be
‘thrown’ into the household recycling bin. Without altering the current weight based targets, and
while the system supports exporting to deliver those targets, there is going to be little physical
reprocessing going on in the UK in the future. Collection and lots of pre-sorting will be the
principal recycling activities. ie waste management by any other name, with the end result not

being landfilled in the UK, but exported, where the contamination material will end up in foreign
landfill instead.

Jessica Baker

Chase Plastics Ltd

Berrymans Glass

From: Mick Keogh [mkeogh@berryman-uk.co.uk]
Sent: 21 June 2010 13:29

Good afternoon, Eric
The glass we receive in increasing quantities is from MRFs as result of commingled collections.

Negligible amounts of this are suitable for remelting where the real environmental benefits lie
and the vast amount of material would fall into your categories 4 & 5.

Regards

Mick Keogh

Reuse Collections Ltd
T/A Berrymans

Novelis

From: Andy Doran [andy.doran@novelis.com]
Sent: 24 June 2010 10:20

Hi Eric,

I think it should be a straightforward answer to your question but in reality it is more complex,
there are certain MRF operators (yourselves included!) who | think I could happily categorize in
the “2 Getting a bit better but quite a lot has still to be done", but | guess in reality and in
particular if I consider the last five years as the timeframe there are still a large number of
companies and individual sites from which Novelis cannot consider receiving material. Therefore



overall I think you should put me down as a 3 “Staying about the same as before and still
proving a serious problem”

Regards

Andy

NOVELIS

Andy Doran

National Manager - Novelis Recycling
Novelis Latchford

Latchford Lock Works

Warrington WA4 1NN

UK

Other responses

Responses from NI companies that do not receive raw materials from comingled sources,
because either they have ruled them out as an option (textiles), or they are concerned that their
introduction into the co-mingled system would be very damaging to their business.

Quinn Glass

From: Fiacre.ODonnell@quinn-group.com
Sent: 28 June 2010 15:47

Attachments: Letter from DoE to Env Committee re quality June 18 10.pdf; response to DoE
letter June 2010.doc

Eric,

..... At best cullet used for roads is neutral in terms of savings on carbon emissions, whereas in
comparison the environmental benefits in glass manufacture are huge.

Quiality is of paramount importance to us and our customers. We consider quality not only from
the finished container we ship out to our customer, but in all our processes we use to make that
container. This includes the quality of our raw materials we receive in, thus we require cullet to
be of the same level of acceptance as any of our other raw materials.

Regards

Fiacre

Cookstown Textiles

From: Peter Fisher [Peter@c-t-r.com]
Sent: 28 June 2010 10:57

Eric



I concur with the content of your letter but stress that CTR does not buy clothes that have been
co-mingled. It just doesn’t work for us -- any experimenting we have attempted with clothes that
have been cross-contaminated due to co-mingling. This results in us landfilling them at
considerable expense. CTR has now taken the decision to abandon any attempts to salvage
clothing/textiles that have been co-mingled. It absolutely does not work in our particular industry
unless you are prepared to wash and dry the clothing. The environmental and

financial implications of this (we have costed this out at length) make it a non-starter.

Hope all is well.

Peter

Bryson House information on recycling
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Executive Summary

Ervdms wan ¢ ¢ oy WRAF o wnciefake 3 mid ice: (Engiard, Wales anc Martherm Indand)
asmesament of the compositan and qualty of mateial curmertly baing ot to MAFS and the & sodated gually o
material fhom sent toreprocessors. Inal EF MAFS weme nduoed in thesurvey. A pamlel pojec was
oommissoned, with Resawroe Futums, for Soctiand which recrubed | MEF. &l numibars and araiysls In his
repoet cover all LS sampled MAFS.

The aim of these proecs was toprovide mbust data on the composition of Input, autpet and residual washe
material &b MRFs to provice: Infommation on the: gty of mteral processed ab MRFS and Infiorm the waste
mamgETeTt RousTY on cuTent mtera qualty bencmank festds

A @rge (e, lower anc median | of cortamimdon was |condfled for e input and each cutput matoral:

[ ] mII\'H—E"chl'iiltbﬂ.l‘ﬂ,rﬂirﬂtl‘ltMﬂlﬂrﬂfﬂlmmrﬂmmlttrﬁlﬂEr
Edlow Le achieving this lpwel of merage oontamination or feffer 5 vory good In commnison o the st of the
secfon

w middle el = 50% {or falf) of te aveRge ouput from MR F simples were In his mnge Le. acHevng tHs
levl of cormmiraion | on FWeRIGE Comparatle Wt he secion, and

[ ] I.'p.'llﬂ—'.Smpﬁl:ﬂillbﬂl‘ﬂ,_wmtﬂmdthﬂﬁcmmﬂmmiltﬂi!“ ar
Righer Le. achleving this el of anrage confamimbon o Righer 5 poor i commison fo e est of the
secfon

Easicaly, he MAFs with e owest matarl cortamimion am shown Ik the lower ievwel range. The LE MRFS
morsishod of 13 single-sToam MEFS and 5 twin-steam Ma R

The aralyss o Hese ranges can be done from two parspect s that of comminng al ted B7E nalvidual
simgles mkery or thatof conparng e average resudlis foreach o e 18 MRFs. The use o e Incividual
samgles may saew e anges by aliowing mome waght to unusally good o bad MRFS, wharans the comparnison
of ol MAF figumes |s poriaps more mallstic for berchmandng. For his report all analyss s carmed cut on
MEF perages, whk no cata emoved as sampie sizes ane low for some matedal sreams.

The ke bdoy gves a qudk and easy-to-use bercmanking compasa for MAFS. Mae cefall on these ranges
I5 givan Im the main body of tHs neport, In partiodar MEF type break downs ane: given fior qutput materdals.

Benchmarking ranges ased on MRF average contamination figures

Materlal Stream S Median Level | VPRS0

Inpuit M ber ksl All
Al < EA% &A% to 17 5% » 1 T 5%
Single-stream < BA% BEA% o I7TS5% = LTE5%
Twin-siream - Abme based < 15% 25% o 50% » 5 0%
Twin-siream - Conkalner bas ed < 4.5% 4.5% o 3T &% = 1T &%

Dutput kaberil
AMumirium < 0.9% 05% o 4E5% = 4 5%
Shead < 18% IE% o TI1% =T 1%
Mews arc FAM < E% 4.6% o 15 0% » 15 0%
Mixeo Faper < 33% 31% to I5 3% » 353%
Card < 4.8% 4 5% o I2.0% » L2 0%
Miued Flastic < 6.9% E59% o JEE% = TEE%R
Mxeo Flastic boifes < E3% BE3% o 16 3% » 1E62%
HOFE Coloured Fastic Bottles < E.9% &5% o 1l 3% » 11.3%
HOFE Matural Flastic Bottes < 15% L5% o 4 0% = 4 0%
FET Cear <3 &% TE% o 55% = 5 5%
FET Coloumd < 5E% 5 &% o 10T » 10T %

Residual {contamination |5 targeted

i e ki)
Al « I83% 18 3% o B0.9% » B0 5%
Slmgle-stream < TR TR o ELLTR | = 6l TR
Twini-smeam - Fibrne based < 313.0% 13 0% o 55.2% » 55 3%

P Cortalear basac ESET T I AT T T
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L0 Intreduction

L1  Background
Evvinan wane camimiss ionad Dy WRAR o uncartake 3 ralonwice (Ergland, 'Wales ard Mortharn Indand)
Fmesament o e camposion and cually of materal curendy Being sent o MEFS and e assodated qualty o
materdl fen et o epmoessrs. 1m Al 17 MR R wore induced In e survsy. & pamld prodect was

commis sora, wWith Resoue Futums, for Socfana witlah monltes L MAF. &)l pumisers and aralysls Im s
regort oover all LE samplos MERS.

THs regadt s for MRF benchmarking and anaiyses Te avarage fgures o each of the LB MAFS. &5 same matedal
Smant aecnly et by a small nemier o e MEFS noculying figumes Fave been educed scas o
rartan a5 much oomparatle data s posside.

L2 Aims and obfedtives

The aim of Tese mrojects wis o posdde st i on e composkion of Irpat, cufput and mscua washe
materdd at MRFs aoaes England, ‘Wales, Northem Inelhind and Sccfandl The cafa prosdoes Infonmation on e
Qualty o matedal processed A MAFS and can Be wneed o Infarm e washe maragement [ndustTy on aurmert
matedal consminant ievels. There wene six main project chject es:

L recultng anc sampling aF 2 many MR Fs as possble

diefire apmroprite MRF secior dhssifimions;

cdiate washe compesiion dala an staisdcally represerive samples of Input, avkput ard resldal matedal;
assess T vadadlty ik the composlfonof matedal smoples acrcss MAF seciorn ¢ assficafioms;

IgentPy a range (Lo wpper, ower and median}of or@miraton far irput and aadh cutput matedal; and
using the cafm oodechod update recommencations within he cument WR AR MAF mimpling gucance’ on the
Pumier and waeight of Sampies reguired B0 eRGUE 3 Mo orgoing monkoring regime.

oA S

THs rapat |5 Inkended o pimsde Uy responses i il o ese cbdecthves. Rl mot the imtenton of s
et i oomimaenk o mocaTend Bak ary mdicuar MRF tachnclogy, cesion or conflguralion prmdices a
mitiodar quaity of cufput malerial o semRaton perf omarce.

Forsimplcty, theream a rumber of abrevindons wed Inthe chads and Mbies presenied throughout his
oot & st of hese abmedalions 5 InAopandy L

L3 Approach
MAFS were saeched Bumugh Inkial appmac hes from WRAR and firal recrulltment and corfimmation from Emi in
England, ‘Walkes and Morthem Ineland and Resoume Futures In Scofanc. 11 was agmad thak the MARS wald
it e traired I Row ho sampie and Fen supparted Ik e pmonss, of wiich Sere ware B MRRS; orthe
sarting would e camied ouf by an Erving heam, of whidh thare ware 10 MRS,

The soding was camied aut oy IRtenslve 5 fo U0 cay pedacs for e Ervinos sort MERS and over 3 mon
eifenced Jor 3 month perlad for e sdf-soriing MAFS. Each sampie was hand sofed IRto 1S material
cEegodes o fiop of a 45mm sedting soroen. Materlal hat fel Traugh e somen was chssfied &5 miscelareas
< mm Wik T ewcanfonof Smoies of alminium cuious and resicual materda where e mateial <45
W sortedlagain ie e same LS materinl ctagodes.

The same waghts, nurbens of simples and sorfing soreen sizewere al @ker from the WRAF MAF soding

Foisod cooument. The OafiRiton of Irpul, auput and resicual streams and e ldentfaion of mmding pons
Wil underfaken I oonjunclon with eac b MAF and WRAF.

20 Sampling at as many MRFs as possible

The: mumber o MAFS Induciad Im e proect s been maimises frough rigomes reoulimest and
commurication wis the MRF cpemion and owmers. Theflnal rumber Bing part was 15% o e UE MRFs at
I out of 53

et vy e s o o P 2 practim | fedd traire of rroterlal snting and sampling techl guas AR qoo XRIE)

MEF oaiTy Sascsament Stody 5




MEFs wee uratle totae mit fora variely O madical and business reascrs IRducing space on e skedas e
moyclate market was show at e beginning of 2009) and limited sl rescuonte. Them bl Bean a Rope Sak
most MAFS would recelve alrng and Bhen camy ool el own soding, a5 this would add sdlls and expedence:
Irho the MRF. Howewer the limitec sEff escame maank theme were mome Tulk sof MER: than Trairing MRFs.

3.0  Dassification of the MRFs

A glhe dst wes made cnoe 3 MEF was eordbed curing whlch vadows defals of the MRF were colleched. This
Irclnded baslc Information on e conflgumiion, confinmation on e fpe of Irpat matedas anc farged autput
materals as well as a haalkh and sty assessment for oestewarie. The conflguration IRformation cefalled Fe
materal Farding ard mateda separation techrdoghes forthe MRF

A the Incepton o e o € Md been hoped at s pformaton would alkw thedassicalion of the MERS
Inke clearty coflmad graups [ sechors Bases wpon e tecmelagy wnedl 1t soon Recame dear Bhab vadcus s
mace s bk Inpractical. Rrsy e fack Bt only 18 MAFS wem ncluced means b any range of dasses
) have [1e or nosREEtcal wloiy

The seoond it |5 R he design and opemfon o aMAF s very specfc i ool qpemting ooncitons and
cortacal commtments. The orgral purpose o gnoups) sedons wis to aefine them Dy fadtars Fak oould nestidt
o I encethe MERS abilty to of ot maberial cualty; whemneds In fd any MEF can achieee any cuality of
material ard e pomber of cfferent corbimbons et fo ackiewe BHS 15 oo bmac. Fwebad sancamised on
e geslgn anc cpemalon abthebime o e sk e polendal dosses waools Rave bacl so few MRS Inoeach that
the growped analyss wasld have given noachanige over indwcual amiysis.

The oiferana for dassfoalion lockad atwas In erms of matorials processec.  The cwiput makorhls o e MEFS
anerefbed o Be Inpats and this ama o alow for one dassificalion o MEFS Dy how e matorinl was mresenied;
& either 3 srglelnpet srarm o b Input sreams.

Figure 1  Single-smeam(Type 1} Input ard matedal processng MAF armangement

w—wm'
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[Figure 2 Twir-stream (Type 2) inpat and materdal processing MRF Frrangamaant

Fream L Stream 2
sl Frees) ey Cormpers)
. !
Bk stfancdcyl | * Refeua Buk satarcdek! | * Rescua
Maecharical so et Mecharical sort: Crtmt
* Mionls ™ Materas
. !
Regoual or Cutpat Residal o Output
materil mateda

Ir a srgle-sroam MAF e nput makedal |5 presented Inone co-minglas mix (Tyee L 1m bwin-stream MRS
Hore are bwe dfemnt co- minghed inpuls, weoally ore o comingled Abes (mper, cand efc) and one of
orbaines (HOPE, FET boffes aic) (Type 2] Whikst heoraicaly both MAF types could adiewe similar autpet
raberd gualty, e sk of oo s cortamimbon bebween fhre Casec makerdals anc confalners 5 Dhely o Do ess
whene this matedal |5 colected separatoly ity Fan asingie m. The B MARS wore sdit L3 o Type Land 5
o Type 2

Cwarall e project agraed at e caba repedt woadd marage the araiysls by chasfiolon of MAFS by reviewing
e matedal oually In e bwo bypes and aoross each ancrymous MREF. THs repoet anly ¢ onsldiers the
oompaostion and matedal cualty (Le- levd of confamiralion| acmss al MAFs mamded and hen by e o
cassficition hpes.

4.0  Collect composition data firesm the MRFs

4.1  How muach waste?

Amand 2TE tonnes of matedal was hand soded over 2 & morth pericd froe a kol o I8 MERS. Amand LS
ftormes of mabarial was sorted by B raining MRFs and 57 fornes o materdal was sofad Dy the Ervngs proedt
soringtam fram L0 ol soft MAFS. In feams of MAF sochor dassiflcation e was 190 tonmes of washe sorfed
fream Typee L isinghe Irpack shream ) and 52 koones of washe from Tyoe T (b Ingut smaams)

The 272 homaes was made up of B5.7 onmes o Input makerial, 1798 tonmes of aeipat materal and .5 honnes o

rescual material. Tale L below shows these tormages are Broken cown By MRF sedion, mimplng apprmach (e
tmaining o fill sort, and sample bype.

M Cality & scwom smiont S1udy 7




Tashibe 1 Guantity o materal mmples

Ty pe Data Input Outputs Residual
Type Wumber | Total Wumber | Total Wumber | Total

af Welght of | of Welght of | of Welght of

Samples | Material Samples | Material | Samples | Materal

Sorted | Sarted Sorted | Sorted Sarted | Sorted

(gl [LE: ] (L}

Type L Full 40 4,210 150 9413 1o E4
Type L Full 41 3,395 v 3459 11 Elr
Type 1 Training 4 A, 007 02 L0543 1] ns
Type L Training 40 4,830 189 10,576 10 E ]
Type L Training a4 A, B84 139 13,718 1 A4
Type L Tralning 4L 4,848 83 12053 1o a4
Type L Full 40 4,531 o L4065 10 334
Type 1 Full EL) 2,328 bl 11,562 1] 285
Type L Full 40 4, LED 30 13,231 1o A4LE
Type L Full 40 4,297 50 L1785 10 189
Type L Full 40 3,874 Te4 13432 1o L]
Type L Training 40 3,84 150 5557 10 05
Type L Training a7 2,821 51 4,740 & 188
Type 1 training 2432 24,444 1,133 57,617 57 1,931
Type 1 full sart 280 26,995 1,532 76,935 71 2486
Type 1 sub total 522 51,439 2,665 134562 128 4417
Type 2 Training 80 7,087 T 5577 T} 158
Tipe 2 Training &0 7,74 230 Lo LE4 0 E4E
Type 2 Full 40 A4, 554 150 10,077 1o Eri]
Type 2 Full a0 9,978 50 11439 0 fori]
Type 2 Full 40 4,918 131 &8T4 1o 321
Type Z training 160 14,811 400 15,741 30 734
Type 2 full sort 160 15,490 571 29,480 40 1475
Type 2 sub total 320 34,301 a7l 45,271 70 2,209
Tatal training 402 39,255 1,533 73,368 87 2,665
Tatal full sort 440 45,485 2,103 | 106415 111 3,961
Tatal 8432 85,740 3636 179,783 138 6,616

42 What ype of sampling?

The mmging for this prject was based on wndersanding the cortamimbon evels of the mtedal streams at the
MRF5. So the sampling srabegy ab Hhe MEFs was 5ot bo amabie satistical valicity of the onbaminalion lewes
wiHrm e sarpleset. mmmmdmmmmmmm*nWWm:
restous propect. Thene was no atenp b waeight e sampiing acooming to He Ehmughpt ionnage of cach
MEF or amy chaarvalons arund e mhive baarceof Ingat Inthe Ewersireams of a Type 2MEF. Blao, wibn
any mrticdar MRF, the mmping of ench inpat, cutpet and mesidual stream was cumied oot indepencenty. Tn
egmrno this means hat the fgums quobted in this mpot amend compositon ane valid andaonarate buk shouid
ok be wsed o soale o fo a il material rass baknoe

43 What is the compasition of the waste sampled?

The: foliowing sections disouss e compostion of Bhe Input, resicual and cutput sTeams from the MEFS.
Sommary graphs ard tables ane presented i each section, bt the ful composioral resuls for e *AL MEF,
Type Lard Type 3" MEFS are shown m Taddes AZ.L ALZ and A2.3 In Appencix .

M Cality & scwom smiont S1cdy 8




431 fnout matena

The compoalHoml resul for lnput matedal |s epesertod below In Rgure 34,5 Mabumaly the Inputs o he MRF
oo e e e o ocal authoddty kerbsice oollecions, soTable 2 shows e make up of e input samges i
this sfucy grouped by e faur main ol egodes o matedals ooliecied e kerbsioe (eodusing gassh I ermn
o e sarfing categores (seeAppendy L Tabie AL for apbmedalions] Tese aower

B paper Mews & Mag, Oher B Fag

W pllastic boitles: Or PET, Cd PET, Mat HOPE, Col HOFE, Oth boft;

W card: Brwn g, GBW b and

W Cans A cans, S Cns.

Tabls 2 Maim makrias Ik input materal Smpked

Material %% Camposition

Full Type 1 Type 2

Data HRFs HRFs
Faper WS AEE wE
Plagtic Bottles 176 i B35
Car L4 LEE 13
Cans 150 75 73
wther 160 188 12!

Winlst mot a maEs fow of Inpat matedal recelved aF MRF, this does Indoite Fat the moRt conmon makeralin e
Input sampies s papar, with botties, cardand o 2 smilar bt mud lower percentages. Type § MAFS folow
e main pater bt for Tyee 2 have 5 3 moe oron sEb Debweer Batiies ard cars, wibpaper fiml This may
ke g fo 3 i RTaduces @ ech of B twe-stieams was simded equaly by numier o samples, and ne
walghtad tothe ratio of each sieam (a5 merdored IR section 431

Figure 3 Trpuis, culpuls and esdual composiion aoross Al MRFs

Material
1100 ] W o
i B B i
Elerwmbed
Mk FeT
Oecal oee
ol FET
.00 G brd
Fis: A5
W s
Enat HPE
2w MrnT A
s Ctho A
SHhF Py
Fifis
O=stc caee
L
- Dy B Taotien
20 00

a0
ek | Cord |WOPEcal | Maks Bacpliosx| PETar o, | Bas
Ak G H¥ERE WA [ 10 ]
Target Material

Gragh prodhacend from SPES.
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[Flgure: 4 Tk, oulpat and resicual oompos Bom aoross all Type: | shngie-steam MEFS

Lo 0] — — = i i cara

R G2 b
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:
e mﬂ I— I'miﬂﬂl [ mm< I'sﬁ'l!_ fes

Target Material

Gragh el frin SIS,

Figure 5 Trpisk, cutpist and resicual compas Hon aoross al Type 2 win-sraam MRFS
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432 Resloue! material
A quartly of maberial recdved ab 3 MEF IS elther misseciby the mocess at the MRFand not moovered tothe
cutput STeNms, of shouldl Rot Rave Deen In e IRput: these Rave e MEF In he mscual wasie.

Im some cases makvils are accepted In e INpUt sroam Bt nad moovened & an oAl Rt and 5o eave e MEF IR
T esld@l washe. This s done foaooommocate Tevardng types o matedal coleciedacrons dfierent
auitarbies Sat fead Infe e same MEF andjor o inorense mrtidpation andor material capfume rates By
Ircicing a smple: message fo e puiblc; “plastics” rather than e geted makernl "HORE and FET plastic
poies” for evampie. WITRD some MEFS | was rofed al some matorials that waoulc) mormally be let o leave e
MEFIn e macual Waste: e recovanad anc sdd & an cufput matedal cue to fe vdume of corfamiraing
material modved B Ehe Input

Tre main matedas Chase of mare Tan 0% compason) In e resicual waste for e full cata seft and for

singesram Tyoe | MAR: e cense plastic, newsnaper and magazines, tedles and miscelrecys. For twire
sream Type 1 MAFS e iewflies am mphoas by gass and phastc fim.

Table 3 Mainmatedas n resicual mabedal mmged

Waterial % Campogtion
| [ Full | Typel| Type2z
Data MAFs MRFs
[Dense Plastc | 155 | 121 | 15
News & Mags 135 M8 1.1
| Tetiles [ 108 | 13,4 51
| Misz (et 8 w4z} | ime| 114 1.2
Glas | 54| 25| 10E
[ Fiastic Fiim | a0 65 1.2
| Cher | 8.0 | 2.8 8.9

Itis net aupdsng at 'miscelarecus” makes up 3 Bme poportion cueto e varous prooesess Temawvals
e boen thmugh. The miscelarecs matedals ambes n e msidudl washe dther by being postively prkedor
removed 3 conmmirart 3 part < acualty contrd process of e on e cameeyor anoe all ot cutput
maaras e poskivay ploed. The matvals nduded wikhin s ategory am Tue con@mirating mal ek’ hat
wene nt fameiad by TeMEF. They will comprse oomposte malernl o uicendfatle matedal Le. makernl Tar
Is sevemlly conmmiratad beyond recegribion such B paper soked In fond ouks

Dwenge plhsdc s only targefed In & of e LEMBEFS ut cue toa Rk o puidc awamness can De put [nhs e
kerimice cdiedion sthemes and 50 B oomes Trasgh Inh the resicual. Paper s Irvaria By frgeted Iocifemnt
oufpal grades Within a MRF but comes himugh Inhs e escual. This can be 3 mautof the dfarert sepamion
pooesss IPadved andl e dferent parfiice soe mnges of Te matedal. For emmple, |F rewszaper and
mAATIres am posiively fooed a5 an cuiput malarial then e matedal remaining on e comveyar Dalt condrues
Irhn Terssicual. 5o paper With a small padde size mnge mayte missed. Unless mecharical of opdcll soting
ecupment |5 L00% ofidert agalm not all materinl will be moowemed. The sped of S comveyor plokdng Bel wil
Al Infenc e Row msch o e paper 5 pldeecl. MEF raughpul versus cutput matedal gually oF e propoition
of mmeted mateda levdng the MEF as resicual |5 often a ipcl commencal cedson. The dference with tedlies
will B Hamed Cue toll being metedim oy I of 13 single-smeam Type L but 2 of 5 Type 2 MAFS.

The mscual wase staulc oontaim a midmum amaet of the malorals geraraly @geted by e oty
ooliecion schemes (a5 por Tadle 2], The pemeniage of e maloual due o mch of hese matedas Is stown in
Tabke 4. This |5 lusmfee and ot e same x5 e aoual missed recydate In e msicua a5 e dfemnt MER
accerd a mnge of matedalks. &n Inferesiing point |5 Pat paper 5 the main commen Pgut materhl I e escual
washe prokabdy cue tothe reasos aleacy asinec. Fasic Do fies, can and cans ame of Smacly similar
proporton. These figumes should be a5 doseto 0% as powibie. However, s prdsaly mfieds e efdency o
the warous STERG opfons oparaling Wit 3 MRF. Clmdy, e propodion o oommen nput matera in e
nesicunl wastels a efedion o msicual waste nd bang posthvdy removed Ut Insteac being e pdnt at e
endof the MEF prodess crnoe Jl cufput materals mve been mmayec. Foresampde, | s unlkely Tat plasic
poes would be postvely plokend a5 a cortamimnt and places Imto the reslcual waste stream.

- mg'-“ MRl Iy A s miend S8y 11




Tabls 4 Cormon Rmgehed makedals In esicuval matedal samrplad

Material %% Camposition

Full Type 1 Type 2

Data MAFs MAFs
Faper 187 W03 157
Flastic Botties 73 &3 T
Lare 85 53 £S5
Cars 15 7 50
Grhier B GIA ELA

437 Ouput matenial

The: cufpuis cibegories tobe samplad wene cldated by e matedals that are tangeted ab each MBF anc hose
mouesied to be samped DY WRAR. Mot all auput materals at each MEF wene samplac. The st of the headlice
materals s ube starcam with e accxloral maberial andy fargeted By a few MEFS. Howeser ancther e of

dfemnce amas e MAFS was witlch sul-cabegoey ey acoept Im e eadine material (e g fedl In sluminiom
cans.

For the L8 MAF: In he survey e nomier hat mrgeted aach mabarial smaam s 5 hown In Tadle 5 as s e
mamber of hose sreams hal wene sample.

Tabls 5 Materdals gehec o & of LEMBFS In proiect

Targeted | Sampled

by # MAFs | at & MAFs
Auminum 18 18
Zreel 18 18
Mews & PAMS 12 12
Card 14 12
Moed Paper 10 )
Maed Fastic [ 8
Maed Bottles g g
Plastic Film 8 L
Mat HOPE & &
Cear PET 5 4
Textles 4 o
ol HOPE 1 1
Glags 3 1
Cod PET 2 1
Bew Cartons 1 o

The cufput materials af e MAFS ae by-ancHarge mace up of e oormeck fypeof matenal, @ al foams of
Hastc cutpul are mainy e (rakher an mel or mper Based materinls] roweer within st specfc
aufpat sheam thare can e a midore o mabedals. This sedion caphures some o B ey Andngs from s
anakyss.

For e main cufpul streams thal were sampied) e resdts are stown In Rgeres 57 anc 8 ffe fullcala s In
Apperci 3} 1t shoulc be nofed that hefdiowing aralyss lodks at he compositan of each sraam and mof e
oortamimiion Havng materhl ciher than e main cteqoey IS ndt e e 25 cortamimion, mwmtis
accepmbie In e male cabegory o vy Bebweon MRIRS. Ror enample colaured PET can mave dear PET IR R 50
Oear FET Is ndt a conlamirant ard the MEF may mok albempt bo separake B

Tadle & kas e surmary cabafor Rgure & and shows that e cn smans arevery closely cortrolied anc well
sagragatod. THs is almost certaindy a funclion of the value of hese sTeams o e MAF and the tadhrology used
o separahe Hem being robust and Im most Gees wnlllely bo pic the wrong matedal, e g amagnet wil pice o
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frmus basec material such a5 steel cans and an edcy QuTen AR non-ieT o TRiEdas a0t a5 alminium
s Howeser, [keary bulk semrafion mrooess, 5 can anc wil cpture oher matedal Tat s elrer wramped
around e et material, gots caught up In e recovery, o 5 similar i magnet i o magnet i propedies.
For esample Beverage camons whene e infemal linng Ras simillar maberial gropesties to almicum 5o b cam gef
recoenes by an eccly oamert sepaton

The proportion  rodrcars 10 e alumicium 5 ower Tan for stoel wilon |5 Dot to Decriven primanly By
T sigriflcant righar alminium manee and puity eoumemens saedfled by the repronesscs. In maost cases s
Lmtfes e adcional Investmant In futher cualey comtml procacumes afer the bulk semration rooess .
Aumiplumcans conmmirabion |5 ower s Type 2 MAFs. This | nob surpidsing as e Type 2 MBS aureeiyed
auring this project wen smaller scie MRF opemioms with lower throughputs han e single-stream Type L
MEFs, emfon e coss of acidonal oualty cortmd after e aocy curment semricr e iess

& further poirt o mofe s thata magret fo recover femous materdals s o'ion posltoned Defore the adicy osment
separaton, themfone, as his buk separtion prooess Is eocvendng R mahwals fom a geate mix o
raterals e dsk of e materals gelting SLGRE Im this mopany oo i Righer tan during B aluminiom
oy acess whch |5 often af B end of e proosss from a seple matarial i

The propodtion o ror-stoel cam ratedal 15 ess I twinesTam Type 2 MRFS. For Type 2 anly continer msed
matedals A being mrocessec on e OONEANGT COMVSYOr W Shedl UG are Deing reccvered by the over ming

rRGRG, Wharas In shgle-stream Type | MRES the over g magnet tencs toopenate over a greater mix of
matedal and hence greater sk of piodng Lp ofher conEITRAtng mAteR dUring the process.

Tahie 6 Compostion of cin based aupuls by each metl Qitegary and ron-mefl ilegories

| Cans Outputs | Al Cans % Composition Steel Cans ¥ Composition

Full | Typel | Type 2 Full | Typel | Type 2

Data | MRFs | MRAFs Data | MRFs | MRAFs

| MuminiumCans | 9629 | 9647 | 9584 084 | 067 135
[ MuminiumFol | jes| 158 18| o01z| o3 ot
seel Cars | 05 | 028 017 | 93.93 | 9281 | 9667
| Men-cansied | 1A% | L7 I 535 L5 |

Tabke 7 bas the summary cafa for Flgure 7 and shows Bhat hore 5 2 elatively good separation of cand and rews
and PEMG I thalr own streams. Howewer, e I5 a mhdue o paper types Im each of the cufput maerals. The
e paper 15 mace up o o Ralf Mows anc PAMs and a further A8 of carg.

These mauks are 0 ke wikh e eipedationwhen T ehivwe frandal alue of the nows and PAMS and mixed
M ST@ms we orsloaall A e dme of tHs pogedt the proe diferandal was lower and 50 e noed i
madmse Mass and PAME was rot srong. Them 15 alse 3 read for some Mews and PAME [n e mibvas paper
smeam in oler fo medt e egrocessor spedfications.

The caml cafpuis consls t pdmarly of cand based matedal maat of wiich s cormugalad baowe Boand matedal
wilch 15 often mooveed o e pre-sof shge.

The Mans and PAM cuipuls ane ower B0%: Rewspaper and Mgz ires and In fofl amunc S0% when Induding
dher mopdale mper which 5§ oftan Includad Im His matedal specfication. Whllst e |5 some rocelmeied
e mare 5o im slngle sream Type L MAFs thought fo be a resul of more mechacal and optical sorfing

rooesses) s Agurels low a5 15 e quandty o non-flbme basad materials. As expechec the propoition of nom-
fbre based matedals & Pigher Im single-stream Type L MAFs whene e Mews and FAM cutput |5 sorfied fom a
i of matedas I oorpanson twin-seam Type 2 MERs wherathe matorial 5 soried from e input smeam.
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Tabie 7 Composition of 'paper and crd’ based cutpels as by each ‘paper ard cand” cabegory and naee
‘mper andcard ciegoies

| Paper and Card Card % Composition | Hixed Paper % News and PAMs %
| Dutputs | Campasition Compasition |
Full [ Typel | Type 2| Full [ Typel Type2 | Full [Typel | Type 2
| Data | MRAFs | MAFs | Data | MRFs MAF | Data | MRFs | MAF |
Brown Board 7135 | §9.83 | 7513 | wo7E | 1067 137 | 243 204 349
| GAW Beard T 1612 | 17.18 | 1349 045 [ 1040 1218 | 367 330| 518 |
| Mews & Mags T 350 303 EO% | SEE4 | 564l 63859 (8454 | 8552 | 8061
| Other Recy Paper 282 231 364 | 104G | w088 7eEL| £33 531 G589 |
| Moe-targated Abme | 2.€9 17 oo | 70| wys | e8| 133 ras| o3z
| Mon-Fager & Coard | .33 AL0F 16| @es| 1019 F30| 21| 36| 16|

Taole B Fas e surmary cafa for Rgue B and shows Tat Te phasic culpuls consst of a e mi o materil
bpes. The dear FET and rafuml HOFE are e v main dasic steams hat ooniin the lest ofer dense
dasios. Thisls el bo D due fo e consmaiets on guailly enforoad Dy e maka s, e Righar pdoe ese o
materals afrack and B nabure of the makerinls. These bvomatedal cofpuls hend bo e poslBvely doas fram
e oo o bangichedd By opHcdl sod processes. The cdeawras HOFE and colowmed) PET aufpais gererally
cortan some of e rabwal anc dear counberpart. The lsmee here |5 In e poferial oss of Ehe price offerertial
by having the raturml anc dear matedad IRt colaurad cutput. The amiyss dedy stows some MR
corfigurations ane postivdy cdiecting these materals togethar mher tn semmting Hham Inko therr pdymer
bpes, which wil be a pol corslceration on e economic viabliby of the Imeesiment eouied, and expeciec
meiurm, bo warrant fese ratenals being kept separabe.  Howsewer, wiatls dear |5 that aven wihen rabural and
ook HOPE andl PET are colachad separabaly wilkin e syme MRF, 3 e pregeddion o e dear botfies ame
sl colached In e oolowned sream msuking Im a potenial oas of Inoome: wilch coulal Be: recifec) withook
sgrficart irwesimart

Mizned plastic and mied plastic bofties ame, as eipadiad, a mid of he adows grades of pasic, Dot the Righer
vl rafural HOPE and dear FET may need to e ln e mi b meek the maket reeds, Fowever Bi5 araiyss s
ok kmown 35 part o ls epat Wt 5 inteesing fo nofe IS Tal miked plastic Is e only autput steam witha
sgrficant amaunt of compleaiely uroceredied materins resent Overal ey 30% o e mikedl plastic is Are,
mefal, phsic flim or <45mm miscelareces. Further woek ool Be done: bo Inees Bgabe: s bat B omay B relabed
o e podek of Bhe proosss Tat med plastc 5 cdiectec. The offer maberinls ane poskivaly ploked oot anc the
miwed plastc s often regatvdy doud mmaning as Tast of the eIt will almost arminly piok up mom esicual
materal cependng on e of adtvoness of Te quallty conird pmoecunes wERm e MEF for mmoving esidsal
oorfamimns. In moat cases e MEFS colec irg mived plastics only postivaly poked one ofter plastic aufpaut
aifer as mhad boffles, FET o HOFE rafuml boffles wih he mmainng mi & pasics bdng miained Ik e
miaed pistc cufpat Theme ware 3 nomber of ofpaduniies b moseer acciional pdymer bypes Smagh e
opfical o mareal sorting, howsseer a pank of consloemBon mised | ab B all o Se'high walue’ boile podymens
ane removed from the mikes plastic, s adion Ik imel 5 motedc above oowlol ecuce e value of the mboa
dastic cutput o make s rocuct wemankenbe.
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Tabled  Compostion of demse plasic based cutpuls s each dense plastic cabegory and nonrdanse phsic

mbegries
Demse PR HOPE Caloured HOFE Natural Hixed Plastic
Outputts % Comp All | Type 1  Type 2 All | Typel | Type2 All | Type 1 | Type 2
Cear PET 0.ED L14 004 | 004 | 006| ooz FREL| 2103 2306
Cod PET 133 168 1331 | 008 [T [ FAT 751 54
Cod HOPE 57.73 | 5319 6742 | Z44 | 431 058 754 750 | 7.3
Mat HOFE 3357 | 3583 065 | 9545 | 9250 | 98.40 | 1535 | 1482 1734
Oth Bokties 185 3134 E45 | 033 &L [} 551 BST | 177
Oth Dense Phstic 085 0T 058 | 0o 025 | 0S55| 208E| 23857 1ede
Won-Opnse Alastic 128 LOF L7 16| 16| p36| 1985 IEFE| 20
Dense Plastic Hixed Flastic Botties FET Clear FET Coloured
Cutputts % Comp All | Typel | Type2 All | Typel | Type2 All | Type 1 | Type 2
Clear PET 33.72 | 3474 3170 | 9253 | 8654 | 9A8.12 | SEAE | SEAG -
Col FET TEL| 7T 7.37 | 243 | 44| o070 3342 3342 -
Col HOFE 1188 | B2 17.73 | 06 030 | oot 045 045 -
Mat HOFE izaL | 316l 3082 | 005| 007 | o003 108 108 -
153 | 340 02| 034 | G4E [ 0.28 0.50 050 :
Oth Dense Phstic 5E5 | 571 613 | 310 ELT | ood 156 158 -
Non-Dpnse Plastic | 589 | 6B 425 fap| ror| pee| zFz| 27T -

Figure &  Compostion of cam based cutputs g mbi of metal ciegodes wkh
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Figure 7 Composition of paper and caml based oulpuls showing mix of paper and cim citegenics with noer
paper and can matorials growped
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Figure 8 Composition of demse plastic based cutpuls showing mix of dense plastic categodes wikh ros-dense
plisstic matedas grouped
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5.0 MRF contamination ranges

The main reguirement of this project was b undersmand the qually of matedal mockeed at MARS (nput maedal)
ard material aving MR and sent to mpmotssas (MAF cutputs) For Hhis we neeced to datne the level of
contamimtontha W In each matedal sTmm. A mentonedeadier Bere 15 a bmad conslstiency over the
cemlled cefinbion of e omtents of amatedal sream but thene are some vadations I wint s acceges. For
mampie for some MRFS aluminium il wes considered 3 comsmirant IR alminium crs.

Thereare bwo ways Bl He ortamiration wis anaysec: acos Al incivicual mirples tkenin He project and
across ench MRE. Batmlly the numier of samples s vory high and so gives 3 lange simgle sire compannd with
the L8 Indwicul MRF fAgures, howewer | also moposes the amlyss o 3 Hgher bas when one MPF has a
metiodar chamciedste. 18 also exposes mRMmum and minmm lmks o fe edremes of ndvidal sampies.

For meampie e maimium costamimion inan auminium sarpleacros Al 54 srples wis 35 8% but e
lamgest average MEF contamiralion for aleminlum over e B MER: was 2.5%. This deardy shows Baka
sthecule of mmpes i recded o adtress ually and mof ust a pregramime of Ifeauent spob chede.

The araiysls In Bhis nepoit foouses oo the ovemll MEF G o give 3 beffer IRdicafion o what can Do edpadiad in
ranges of performanrce for a MEF.

51  Owendew of contamination levels

The level of wariation I e gualiby of cutpet materinls betweer MEFS was sgrificant. Howeser His vares on a
matedal bass. For eample, just because the autput qualiy of one cutput materl wis poor Goes not mean
all the cutput materials In the same MAF were aiso Hghly cortamimtec, The gualy o some culput o

WS Ty qoodL

Taple 5 shows e pwemce conmmination mte for Al the materlal srenms. Resloual s showe B Rave e mest
artarimbonbul hat wauld be expeded. Infadt 548% conlamiration does mean hat theme |5 pcandally
1% mgeed matedal not mocvened Dy the MRE. However the acual tonrage of reslcual waste in melation fo
MEF thmughput |5 smal and miecs of It s smal mitide soe and eomvery by maraal picking wouldBe affiodt e
Appe paper.

Tabls 9 Al MRF yarage confamimionrates (3]

Target Material | N |Min% |Max % |Mean% | Standard Deviation
Ay 15 o0 &l 2.5 13
Camd o 19 574 12.0 148
Gl 1 15 LS 15 .
HOFECol 3 123 87 4.7
HOPERat [ [ ey 4.5 5.1
Input’ B 57 pred 12.9 [T
MR [ 21 BT 15.8 121
MuAEcE 8 oS 230 12.2 75
MR 8 0 435 18.2 151
NP o 15 120 9.8 (2]
FETdr 4 05 anl 75 87
PETexd 1 10 132 8.1 73
FFIm 1 155 155 3.5 .
Res' B 5.1 o0 54.8 ETH]
Sreal = o 138 5.2 55

M e g b RS P IS LR Somefpes 0 e PR S i e s Ty 3 MR
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The lowest pwels o confamination aoress al mrples ware In duminlum cans ab 2.5% o awrage. The low
cortamimien vl P oalemiriom s thought b e arbven peimanly Dy e sigrifcant Mohar uminium reenue
arad pardly regulemenis spedfled by the reprocesser. I most cases s just Fles e acicloral Imesiment i
farther gually cortmd procecunes.

The graatest e of confmination In autput materals was found in e phstc fim 39.5%, mined pasic LB
ard mhied paper D5 8% Crons oonfamiration was edoant wibn mast MEFs whem malornls @mha wene
movaed IR ofer cufput materhls.

Anrclction of e Tkely main corlamiracks for e main cutput materdals sampled s provicied balow
Irpit - mincelarecys »45mm, ghss and dher donse plasic;

aluminiom - dher dense gasic, miscelarecus <45mm, abminiom fol;

card - roncbarget fbre, ofher cense dastc, phstc Aim;

HOFE miwral - oolpwres HOPE, oifer conse: plastc, misodlareous <45mimg

mined paper - miscelanecus <4Smm and »45mm mtedal, bewage citons, orown Eoam;
mined bottes ~ ofher cempe plastic = 45mm mscelarecus matedal, plastic Amy

mined plasic - mscelarecus <Emm mabornl, newspaper an magATnes, grey an whke boan;
s Anc FAM - bmwn o, grey and wiite boam, mos-mnget flbe;

shoel - miscelarcows <-Emm makedal, akmindum cns, gasic Aim; and

resicun - o gonse phasic, tedllies, pastc Am, miscclarecis <Emm and =450 makerial.

52 Materia stream nkamina tion bendhmarking

The aralysls In Bhis section foouses on bhe range o coctamination hat 5 found I oach sroam. The
cortamimbon ange |5 aFlnad by boking aoraRs e B MEFS atthe:

mdrimiT, s 5 e lowest contaml rallon mbe e sureey founa);

azh pemenilie bawd, maaning Fat one quata of the MRF confamination was af s evel o Balow;
mear, being the avemge conmmiration rabe aoroRs e s ampie;

75" pementlie baund, meaning thak one qaker of the MEF coolmination was at this level o highes; and
madmam, this |5 e highest conmmination rke the ey fourc.

T whern podng b berdchmarking the tatles In eadh subsequent secian will alow a MEF Fal peforns IS own
aralyss o benchmark iimef wikhin creof s anges formed Oy e fadions desoribed abowe. This 5 mof the same:
& abEtical % upper and lower Bound corficence interals.

EZ1 Inout maenal aiiamination

The conamiration of the Input matedals 5 broken cut In Table 10 and represented graphically In Rgure & The
Puminars haves been spit Inko e ol setof LE MAFS, e 13 Type LMAFs and he 5 Type 2 The twi- sem
Type ZMAFS have two dstinc Inpet sTems and so for gty analysis hese am semrated oot The bwo man
srears yetheconiines ot 5 dastc boties ard crs and e fhres such a5 paper A caml

Tabbe 10 Parcentage cortamination In Ingut matedal aonms LE MRFs

[aterial | MRF Type [ Max | 75% | Wean | 25% | Mm
% | Perc | % | Perc | %
Tnput IEIED | 2851 | 1748 | 1200 | 637 | o079 |
Tnput |Type tMRFs | 2254 | 1748 | 1310 | B37| E72|
| Tnpet (container] |Type ZMRFS | g1 | 2264 | 13.35 | 4.85 | 079 |
Inpuk (Fibre] Type I MRFs 500 | 00| &7 | 288| 2os

The araiysls of e Indivicial symples showed thanels a satisicl sigrdcrt df erence Inthe conmiralon
rakes Datwaner B bwan Bypes of MRFE. (ramall e Agures show the levdl of conmamiration fram the twin-simam
ooemingled Impat sampies was margirally lower an Boese from single- seam Ingut sanpdes. This may naled
Potsmehdas mare dilgent complceration of what maberials can oo Inhs e recyding Bln during e inila
segragation inho fbres and confimens, of | TRy Smol bea fundion of s mmeted matedal being In e
qop.
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o w2 mE hE &R

Al Tipe 1 Type 2 Tipe 2
gt hpul Cartainer | put Fikee

Ay MRF with an Input conmination rabe between the two lines on Figure 5 would Be In ke ceniral 50 of
MAFs within e amlysis & this meject

5227 Resigual materk! contaminetion

The conmmiration of te esiosl matedas 15 boken ot In Tabie LU ane mpesented grpHcly in Figum L0
The numbens e beon splt Info the Aol set of 18 MAFS, the 13 Type § MAFS and the 5 Tyge 2. Thetwin-
smeam Type 2 MARS mve two distnct irput streams and 5o for quallty analysis hese are separated qul The bwo
iR Streams A the conminers Such a5 pasic boftes and cans and e Al such & paper and G

E s kit note that the ¢ e i i fle £ nat mmeted by e MEF ] should be
A a5 good wihen Hgh, s mears thetarg E reothecus arc
contamirating matedd confnue frough IRt the resicual waste.

Table 11  Fercoiges In I i acmeas LE MRFS
Haterial HAF Type Hax | 75" | Mean | 25 | Min
W Perc | % Perc | % |
Resicual Full Cata 10000 | 051 | 5480 2833 | S.09
Feslcual Type | MRFs L0000 | ELTO | 4859 M0 .09
Res (confalrer]  Type 2 MRFS 99.95 | B79% | 7260 | 7223 | 555
| Res (fibre] Type I MAFs BO.5L | 5534 | 4854 | 3255 | .13

The: anaiyss shows hat winestream Type 2 MAFs seom toaliow mom mmgeted matedal traugh In the floe:
STEQM ARG 255 10 e cntanGg ST han snge-sTeam Type L MRS Figure L0 wery dandy shows thtthe
pesf ormanoe from the fiore seam of 2 bwin- sneam Type 2 MRF bype I much better and mom: consisient_
kﬁ-?ﬂtrl MEF types e a wider range of conmminaion ek, but Ao pmoess a wider mix of

Matzat gt MIEF Gty A darient Sudy 19




Figurs 10 Parcenkage « o 1l is strenm

100
a0 )
an = Maz
T —e— T
a0 Perc
50 + Mean
40 —a— 25
s 1] Perc
20 S
10
1]
Al Tyoe 1 Typa 2 Tyme 2
e ichual Ras Comaines e Filnre
Ay MRFwIn a I rake b the b Imes on Figure: LD would Be In the central 509% of
MAFS within the analysis of s prject.
123 Curput materal contaminaion
of the: oubput LAY, I e same e growgs a5 the composition. These

mmmhqmmnﬂ“mpﬁtm Each group Is ghven I own analysis sedion
below.

Can b ed outputs

The confmiration of can based cufpt sTeams |5 shown In Table 12 and mgesented graghically in Rgue 1L
&5 discused In hecompostional secon the aluminum sream commands 3 sStmag manke ke and so ls
nidl::dnnﬂr. Thhhnn::nh_“ Pavirg Hre lowest awrge cormmiraion buk alsoa vey
mrmw © AR

Tahis 12  Parombage cortamination i can based cutpt materil aoroes 18 MRFs

Material HRF Type Max | 75% | mean | 25% | min
% | Perc | % | Perc | %
Huminium Full Daka B4 | 459 2s53| o8 [
Type L MRFs 04 | Z45| 213| 084 o
Type 2MAFs s7e| s22| 3se| roo| o
Sl Full Cata By 7| em| 2e| oas
Type L MRFs 7e| sse| 7| z2E3| 24
Type 2 MRFs 532| 4| 333( 2e0| o3s

el cans e a slighly Righer awerage conbamiralion but a much wider mnd of parformance. As disosssed IR
the oompostion sedion, tHs coldlbe diee bo the sepamtion process and the: postion In wiids steel s often
e I e overal MRF prosess.
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Figure 11  Feroasfage orfamiralion of can based malorials seam

Can Output® Contamination
25

= Maz
20 Card
—=—Thh

Pers

——25h

= Y = Min
o 6 Cant

Ay MEF with 3 confamiration rte Dabwesn e two Ires on Figume DL wolld Beln e certral 50% o MAFS
withim e aralbyss of this project.

(P e cand based outputs
The consmination of paper and cim based outpuE STeams s shown In Tabhe 13 ard represented graphicaly

Rgurell

THs quggests Ta wir-sream Tyoe I MAFS piocuoad a Righer uallty carc auiput than single-smaam Type L
MEFs, bt s may bemom Sl b Row e caka was oolleched e full sortor malning MRF. These fgures shauld
e Irtorpeeted) with some cutlon a6 eappmach bo cdlecting card varied groafly bebwean MEFs, although
il cversine matedal was remowed Ff e presort sage. Lowse lewas of confamination IR the twir-steam
MEF would| e especied 35 e risk of corfamiration from non-flbe matedals |5 less s a result of e Gl Balmg)
odlacted arcithen prooessec with the paper Ingul and mot the con@iner Inpet.

For mixes mpsr o el oomparson can be crawn belwasen the iypes of MEF a5 e was anly one tviresTem
Type IMEF I e shudy with 3 mibad paper aufpat for witich anly a smal pomber of samples were BRen.
Howserarr s ome bwie-sieam Type 2 MBF cld show aslgnflcartly higher quallby of mixed paper.

Bews and PAMS vorage confamination mtes are very smilar acrams thetwe MRF types. Theme Is though greats
orslshency on e wir-sTeam Type 2 MAFs stown By a sighSy rarmwer midtle pemontie Douncs
(pefonmanos range ) and Gon PATON TN ARG MR range | shown graphically on Rgune LI This could be due
fo e sepantion In e woesTeams at T hauseldder althcugh T st {iowest) epomed il o
oomEamiration was from a snge-stream Type L MRF.

AbFough smilar levels of minimum cortamiraton can De actlesec from miked paper a5 Mews and FAM, on
aearage e mined paper s mare ordamimted Tan the Navs and PAM. WHISE e Mews and FAM cutput Fas a
Fghar market value e dif erenlal was rof sigrifcnt during e Gmeof the survey. Mone lkdy e cifemenozin
orfamiration Detwean The twoouipus s Tought o e caused by e ciferent appamactes within a MREFTo
monaing these matedak. Mews and FAM 5 offen palvely picked fom e rooess Le. remosdng the rgeted
materal off the comveyer, whanas minad paper s often regaively packan from e process e ieading the
mrgeted materinl on bhe comaeyeor and remodng the confaminating materinls. Therdone, theme |5 a greater dsk of
oonEaTiration m e miked paper cufpult. & polrt of Intanest 5 that due o e marke! pdoe O erendal between
P graces during e tme of e murvey, 0 some ces Mavs anc FAM and mied paper wene nof bang
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collectac separately and Al paper maberil o igredl a5 mixed paper and would hemfom confain a higher
mroportion of Rewsnaper and MG

Table 13 Percenkage cortamination In paper and cam based cufput matoril across LEMAFS

Haterial HRF Type Hax | 75T | Mean | 25" | Hin
% | Perc | % | Pere | %
card Ful Cam 5738 | 1200 | 1097 | 482 | s
Type L MRFs 5738 5.07 | 1300 4.57 7
Type 2 MRFs wer| wn| ses| e8| pse
Muec Faper Full Cal 3870 | 2534 | 1sg0 | 330| 2w
Type IMRFs | 3670 | 25.52 | 17.45 | 9.83 | 2.0
Type 2 MRFs 358 | 28| 2ms| asmse| 2ss

Mews and PAMS Full Cata JLGT | US.0F | 979 | 462 | LB

Type L MRFs 2157 | 47| 949 | 47| pEe

Type 2 MRFs 1607 [ 13ET | Moes | 758 [ 430

Figure 12  Percentage cortamination of paper and card msed materals stream

Paper and Card Output % Contamination

B B & B B

Ml Type | Tipe M Tape Type M Tge Tae
1 | 3 1|2 1 | 3

Card MbPa P

Aoy MRFwith a confamination rabe bebween the bwo lines on Agure 12 would be In the contral 50% of MRFs
witHm e analyss of this projact.

Dense plastic base d outputs
meﬂht#m*smumhmnmmr##h
Fgure

For odowned HOFE the analyss amparing the bwo MEF types s Imibed) as there were only bwo snghe-stream
Type L anc one twir-sieam Type 2 MAR R e data. The main safsdol anaysis did Indicate that e
dffemeroes mparted Daweer e twe MAF Brpes, A0S Inaivicual sampoies, was not smtstoly reevant.

Creerall natural HOFE shows e lowest mean consaminalion of all the plastic matedals. Forratural HOPE the
diference bebwoen the average confamination for single-stneam Type I MAF and the twin-smaam Type 2 MEF
Wi shown tobe saisicily sgriflcart: the Type 2 MRFs ganemiting much lower ewds of confmination. &s
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Rgure 13 dearly shows, teinesream Type 2 MEF aso havea narmw range o porformance. The high value of
mura HOPE I the market seems fo fome Imiestmaent I good semnrafion padios, poslfely doking faese
makedas

For mined Hasic the snghe-smeam MAF soems to produce a kigher average quallty of cutput Bhab was found io
ke smisicaly Sgrifcat: howser e |5 2 much wide perfomance mnge. The twin-steam Type 2 MRRs
wilst with a Righer level of avarage conmminaEion wene much Mo consstent IR e evel of conmmination
achimas, shown by 3 narmower peformmnoe [nge.

For miwecl dasic battes theme |5 wery Bk cfference: In e avemge contamiralion.  Abkough fior Bhe Inclvdual
sampie amiysls s was showe o De sisicaly sigrificant: but s was hought to e arven by one MEF
Fvirg vrummaly low cotamimton evwels. O oompadson of corfamiration quartlle ange im FRgure 13 shows
sragle-stream Type L MRR Fave a smiar sproad of edromes Dut a mmow middhe barc.

Trhe byl of confmication In Cear FET IR e tsleesteam Type 3 MAFS S lower Tan single-smeam Tyoe L MAFS
Ir Bt e average el o coctamimation and the upper and ower cuartle range. This Sifleence was shown B
e smisHoaly slgriflond.

Crloured FET was ref processed 35 an cutput matedal at amy of the twin-steam Type 2 MAFS In the sudy The
ootaminaton at sngie-sneam Type | MAFS for coloured FET and all the ron-miaed auput sTeams docs seem
to ke simiar as lustratedin Figue 13

As matad m e compestion secion of TS repedt, e quallny o e dfement plastic cufpuls vires wihich appanrs

B b el By bhe madket value Le. Righer for dear PET and ratuml HOPE, and then e asscdabed process o
eome e phasic cufpuls within the MRF.

Table 14 Fercenmige conmmiration Im dense phsic based cutpat materdal acroes LE MRIR:

Mt erial HRF Type Max | 75% | Mean | 25% [HWin®%
) Perc ) Parc
Coloured HOPE Full Data 1233 | 1134 BEE | GBS 132
Type | MRFs Lo | BEE EEE | 510 137
Type 2 MRFs 1233 | 1333 10| 1xxy 1333
Matural HOFE Full Data 1455 | 3158 455 | 185 07s
Type L MEFs 1455 | 525 TEN | 35% 3153
Type 1 MRFs 134 | 202 155 132 0TS
Mied Flastic Full Cam 43155 | 1655 IB3 | GES 058

Type | MRFs 4355 | FI4 | 1505 | 485 058
Type I MRFs 2952 | 2BBI 270 | 2659 | 2548

Mied Plastic Botties | Full Data 04 | LELE 1231 | B34 047
Type L MEFs 2304 | 430 1240 | 10003 1%
Type 2 MRFs IL7 | 1TEL 11ES | 658 047

Cear FET Full Data .14 | 952 TAT | 256 053
Type | MRFs 20004 | 1EED | 1306 | 952 558
Type I MRFs 1M | 1SE 185 | 11 053

Coloured PET Full Cata 1324 | LOEE g13 | 557 30
Type | MRFs 1334 | 10EE B3| 557 ol
Type 2 MEFs Mo MREF cata
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Figure 13  Percentage cortamination of dense pasic based materls steam

Dense Plastic Oulput % Contamination

= Max

Com
—a— TEH
+ Mean
—a— 25

= Mn
Ciare

swmda BERERSH

Typa 2
Typa 2

i

"B "ag Clag (2B "2

HDPEcad = HDPEnat P LLe gl PETdr | PETed

Typa 2
Typa 2
Typa 1
Typa 2

Ay MRF wih a confamiration mbe bebwoen e two IRes on Agure 3 would be in e contral 50% of MAFS
witHm e analyss of this projact.

6.0 Updated sampling regimes

Ore of the: key Eactical conclslons fom this project 5 at e el o samping cigrally specfied was vary
Irhensie fior the raining MEFs. Ofton the level of resowme roquired o hand sort the s pedfed weight and nombar
of sampies In the original protoool was Beyvond the vl o resooroe avalbie. OF partiodar intenest was the
mplcation of trdng bo adtheve te mindmom @rple welght foringuk maberdal at bwin-seam Type 2MRFs hat
dic ok confain paper. THS inceased further e mesource damands on e MRF operaars o hancsat this
matedal in lerms of soting Bme, smoe, manpower and ecuipmant dae o e adsifonal volome of makedal tak
s recuined

THs proiect psed e WRAF MRF simplng protacd cocament! for the sample sines. These am: prosdond In Taole
15 below. & mised caf set of minimum samge soes and minimem Sample weighis s beon prociuoed to
mefiect the data colleched during the MRFL L shudy and the practiclies of sinpling g that ongoing
smpdng whene possie 15 legs resoume Inhensve. The mevsed sImRie S0es A peviced IR Tade LE

¥ gt on the anchidin of Pase 2 pratical ek s of materil sirting and samgling technigus (W A g 20
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Table 15 WWRAR MRF profocd minimum symde numbar and welighis

[Hixter ksl Stream Murmber of i b 5 e

Samples Welght (ka)
Ingus Materal 4 9
[ outpus matesal [ . .
Hews and PAMs 40 ™
| Mied Faper 40 ™
Aluminium Cans ) =
e | n [ an |
| Clear PET Bottles n =
| Miec prasnc [ = . T .
Matural HOPE Contamers an =
[ Resicual Materal | T [ m |

Tre figures I Tabie Lé arelinterded &6 2 'smfing mirt ' for MAF cperabors and amy future smillar sty fo assst
the sampie plan design. However, one o the main condusions from this project |5 that them: i 2 sigriflcans
araniity Im the guallty of the same ouiputs bdtween MAFS cue folocl operational and eoonamic fdions
Tremfom, organg SITOlE 5208 A a MRF shoukl be based oy on e compnalion and ssedaes varkbdby of
sampies coliedied O e MAF and nof on 3 genarc mibde ha accammodntes e vadaliyy acmss vadous MEF
cesigrs achieving varying lesds of performance. The sample size mauired for each cutpus wil be a drect
furction on e consistenoy of 4 specfic matedal ata MAF. Insome MRFs e sample size wil e Righ and i
cthers b wil e low. Cieary this will affect the rescume commitment regued by the MRF. 1t Is akse Important fo
sTess fhat the requinad sImpie soe |5 based on adadiiyy and na e evel o quality acRessd Foreampi, IF
sampies within @ MRF consistertly bavea bigh level of contamination then a smaler sumge sine could be
mequined N comparsen o a MRF whene on awarage e el of conmmination Is a ot iower Sut e wadalisy
around this Jorage |5 greater

WERR s proed, Tee was nomaouimment tomeare the welght and mumber of pamides witin sch samge
Tremfom, |t s rok posshie todedwe a mdsed minmuem s ampie weighE Instead, a mirlmum samde welght has
been Msedon e average weight of sampies Miken for eads seam. THS |5 because e measurad varaclity
ard conficerce levels will be Influenoed By e welght of matedal samplacl

Eamed an this welghnt, a view Fas Doen ke o the apprapeiaie rurber of smimdes mouirad o achics an
acepfbie vl O predslon a3 55% corficence letsel This means Tak [ e rumber and welght o samples
snecifips wene somed acaim you wiuld B2 55% conflcent ab e values wauld bewiih e specfed pemeniage
o e mean. Clearly | s mpodant o try andl acHews 3 mrow a band & greclslon Je Be as acowate jas
ol e

The rammwest band of precsion {and the assodated numiber of simdes mequied to achieve this) has boen

sdeched consldering:

W the lengih of time to 5o the samdies and hence rescunme noguirements on the MAF opermbors. Ror exampie a
required sampie Szeof 451 samples to achleve L0% level of mrocksion for aluminiumis not pradical; and

W the acval mean conmmiration vae repored aomss the 18 MAFS mampled. Foresample whist a figure of
o+ 5% around the menn for aluminiem peears Righ, e mean in some MEFS 5 5 low 25 0 %, Themfom:
the 5% corfcionoe range will e Betwaes 0UE% ard 015%.
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Tabbe 16 WRAF MBF roboood milr mism sample number and weighis ®

[Haiber kal Stream Rumber of (Bl e Estimated +/~-
Samples Sample o around the
Walght (kg) mean with
5%
Confidence
Input Hateral {Single-stream) | 30 (1] + - 20%
Input Materlal {Twin-stream o Lo * = %
with paper )
Input Materlal {Twin-stream F3 Log + = 20%
without paper)
Dutput Haterlal
AMumdnim rix] o &= 50%
Cang A0 7o + - 20%
Mxed Faper i -1+ + = 15
Mxed Flastic iy 15 * = %
Muxec Flastic Bottles 15 = + - 20%
HOPE Colowred Plastc Bottles is o 4+ 0%
HOFE Mahwral Flastic Bottles an o = 0%
Mews anc FAM = BS + - 20%
FET Oear = o + - 3%
FET Colowred rix] an + - 5%
el o 45 + - I5%
Res] sl BSaberial 1s] is + - 3%

[*The sample pumbers Fvas beon rownded wp or down b the reanest 5]

7.0 Condusions

Cuoring Hhis progect amend 270 fomres of maberial was Rand sorfed from L8 MEF aotas the U Trere s a
sigrificank quarkity of cata oonbaimed) within tHS report whanea numier of difemnt condusions can be crawn.
Trese have beon clsoussed winin e epat in e eievant seciom. Bidh of these condlsions shouldbe
oormcered within e cortet of e data limiRtons cultined within e epodt and e number of MRF simpled
and Aproch Mker. & rumber of safsicl reationships Fave been icentfied, Dot ese should be Inherpreted
with castion due bo the potertil inter e HomHp botwaen these. In many cises tharearea range o fadors
that appear bo comdate wih matedal ouallty wHdh caneck be acocurted for In the samearalysls and Berd oz a
trargulabed approach |s required fobae an Ifamed Wew of e achual facions casing s change.
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THs secioncufiines e ey condusions of s pedact, crwn fram the repadt, and lished Balow:

w The ywage conmmination of e materinl steams varied slgnificandy.

Table 17 Al MRF yarage conmmiration rates (%)

Target Material (N |Min%  Max % |Mean% |Standard Deviation
Al 18 1] Bl 2.5 13
Carl 12 15 =4 12.0 148
s 1 15 L5 15 .
HOFECel 3 33 3 8.7 47
HOFErat [ 08 B 45 51
Tnput* 18 57 ny 129 [
M 5 21 %7 15.8 121
MeAbct 8 0s no 12.2 75
MR 8 [ B 182 151
[ 12 15 oo 9.8 2]
PETcr 4 0 201 75 &7
PETed 2 10 ¥ 8.1 72
FFIm 1 95 BE 35 .
Res® 18 5.1 1000 54.8 3L
Stedl 18 X} ns 6.2 55

m Ieput cortamiration for Type § MAFS and oonialrer nsed input on Type 2 Fve a simllar mean { 1319 and
1336, but Type I confaingr has awicer Rnge bebvean madmum and minmum. Type 2 b basad ingul
Fas a lower mean (E.F%) and a mrmw ange.

W Reslcual cortamination for Type L MEFS and fbre based resloual on Type I kavas 3 simlar mean (4255% ancl
A48 5Fe ], but Type 2 Ailre Ms a rarmwer range. Type I oontaine based rescual kas a Hgher maan
(FLEe). Fo mesldml con@miration Is goad, as s maars Type 2 orfaine basec Ines allowed ess

targeted material thmugh Info e input

B el cars Fada similar mirlmem con@minaion o alminium cans (0. 35% and 0% Dut a madh higher
madmuT (I TE% and B 0% L

W OF Tepaps banec utpuis, Mews anc PAMS s The lowest mean comtamimdon (5.7 | Ten cnd
UL and hen mied paper (D5 E% L One it MRF Rad a mioudarty Righ confamiration e

W Forplastic based cufpuls the mboed plasthc { L8 30% | and mixad Dofles (13 20% ) showed e Righest el o
cormmiration. The owest was rauml HOFE(4 5% ). Coloumes HOFE (E&8%), Qoo PET (747% ) and
cdounad FET (£ 0% | Fac smiar mean conlamiraiors. The Righest range o oontamiraton was not

surmrisegly on miked dasdios

The feliowing condusions are pulled from e techeical data repodd, and 5o e fgures ae based on e aralysis
o T4 T rcvicual mmges urless offonwine sabecl

® Irput comtamimton aooss all MAFS sampled waried sgrificinty betwenn 6% and 23%

B Mewsmps and Magaznes 5 Tedomirart material in neady @l MEFs sampiec. Whilst all MRFs sampiad
aozepiedaluminiom, sed, PET and HOFE bofles, acop@nce O Shar matedal virec. Some malarials wore
tdemiad at the MAF for a vaidaly of neasons spedfc io local dmumsinos o T aswrpdon T Te
makedal would be emoved and be conf@inad In e escual mateial Corversely, some malarals nof
targeted IR the inputs, bt wene mrgetec Into auiput matedals e some materhls wene present In afficient

T e g ke SRS R DN DR Soviesy O e Sl SO S fir s D e 2 iR
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SUAnT s o remowe a5 3 rakaanle procidt (o o awdd e dsposal oost], Dot ey dldl n wank to
eroourage tHs materhal into the pmaess.

WSt ro dear condusion bebween 3 MEF conflouration and maberial qually can e maoe some rdationstios
wereobserec. 1t was chaened T whare e pricedly fora padosar aspat was Righ porty levals (fora
range of masos) hak these ipvels coudd e achieves. These chaenallons suppodt e vay Bal nmost cises
a MREF o achiewr low e cortaminaion ievels | ool cparational or madkt condlons ol 1B Wheme
resicua confamirarks weme only poslvely emoved by hand from e picking line and the reslcual ot wes
mok ERae lask podnk I e MRF configuralion, e st cofpat makerial showed Righer levels of confamiration
Eran similar cafpud makerials ok were posifively plooac.

The compasition of each cutput matedal was pradomirantly e appmpdate targeted materil The
pemenigeassy of the bwoman matedal categorics for Hemain cutput matorinls sampled are provded
Auminim (55.3% duminiem cirs; 2.0% duminium foll);

card (71.4% brown boams; 15.1% groy and white boam);

HOFE miural (95.5% miura HOFE; 2.4% coioures HOFEL

e paper | SE5% naMSMEeT A0 magizines; LOE% bmwn bard);

e betties (3A7% dear FET; 32% natuml HOFE);

e plastc (2L 6% dear FET; 269 diher dense pastich

rews and FAM (51.5% nowssaper and magaznes; & 1% other moydabie paperd; and

stoel (53.5% sted cim; L L% miscelaneou EmmL

--..-E

Tre leed of variafion I e gaity of culplt maberinlk bebweon MEF 5 sionflcant. Howesar Bl vares an a
makedal bass. Foreamge, just becase e out et cuallty of one cufput malerial B poor does nat maan
that all e culput matedais In hes ame MEF ane aiso Righly confamirabed. The auality of some cufpat
makedas was ey good. Based an all 534 symphes of alemipiom o, BRS cafpat showed one of iowest
levels of contamipalionat 4% on avarage ) with 3 varation bebweon samples Incicated By 3 5% confddance
Irderval of 40 3% L2% of the Moan) Two MRF cedarec L00% pure aluminiom samples: andl obher MERS
almo showed < L% conmmirabion. The averge culpal confam ration for duminiom culput sanples bebweon
e L2 MRFs was 1.5% (Sancarc Devation of 2.3%). Aluminiom is a Hob valbe material and | i
eooromicaly viakie bo meest in accioral guallty oonired prooedunes o emsune hak Righ parity levels ae
achlenac.

Bamed on thelndMcial samples, he groatest level of confimiration was fownd IR Bhe med plastic and mixec
Paper cutputs wikh 19.5% and LE5% respecively. The iowest levels of confamiralion wene fownd In e
aluminiem anc HOFE rafuml boftles with levals less an 5% acFeving 3 4% and 4.5% ras pediely. The
figures fior glass andl plastic Flm e rod reldaple as e was only one sarplad stream for aache

The materils wertded & a conmmirart aied bebweon MEFS for he same cufput maberals. Therad'ae, £ 5
cifiouk fo sk with any cerinty he main corfamirating maboril for each cufput matedal. Hioweser, an
Ircicafion o e izl main cortamimet for e main aufpet makerdas samged |5 povices Deiow:

Irpit - miscelaneaus »45mmy dass andl ofer dense plastic;

Aumiriom - oiher demee plastic, miscelarecus < Emm, Suminiom foll;

= poramget e, offer deme plastc, plastic ey

HIFE matwral = cdowrnad HOFE, dher dense dastic, misoaineoes <45mim;

mkiad paper - miscelaneas S5 and A5 materinl, Beverage catons, b Do)

il befes - o dense plste w45 misodlneces makvia, phstc Aimyg

mkiad Pl - misodlanens SASmm maten ReWSIaner and MGG, ohey an winhe boardg
maznes ancl PAM — Brown Boand, grey and whie boarnd, ner-fangek e

sheel - mincdlnecus <45mm maberal, dumirlum cars, plastic flmg and

rescal = cther derage plastc, estles, dastic fim, miscdbrecus <45 ard »-Emm mabedal

The average propadtion of msidml materal smdes tat is matedal targeted by MARS Le. missod ard s
collected In the mestual washe |5 460% & 4.8% (95% cofldonce Irtanal) of the resicial waste. The resicul
wisteln sngle-sTam Type | MAF conking 1 great or progorion of bargeted maberial Hhan bwin-simam Type
2 MFF aocaunting for 49 3 In comparison bo 38 1% of the meidal wiste botal Whils tis figume asa
pemenmgeassy appears high, this must be constend within the contest of small guantBes of msidal
wiste long MAFS. & perfect cperfon wadld comprse of 0% Srgaar matorils In the resicusl waste.

Materials ot mmetad at the MRF oo rof recssmrily oontnue i B mozwemed IR DR reslcual washe. Howsewer
there appanrs D fo no corsstent cutput stream confamirated althaugh some terlalive commrisons can B2
mace. Howewer the fow of matorial thimags the MEF and he asodated risk of conf@mminating e cutput
wary between MEFS and specfic to Te MEF corfiguraiion, how tRat conflguration |s operated, e asecnted
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local coniract and makedal specRofions tndng fo Deadhierac. In many Cees, most of these varables cn
vy om daly or weelkdy bass, Dot dmot cerfalnly on a mortHy msis

W Tre confamination of carl, colawred) anc mbura HOPE, mbead plastics and mibees plastic boftles and Clear PET
oifpal materdals cic not show a satsicily sigrfcant oomelation with InpLt confamiration (Sg. »0U0E],
ramdy. Teel cns, Aluminiem cans, mied paDer, ReWSDADens and) MASATRes oid show sigrificant
comatons Sg <005).

W Fora large propodtion o cdtpat mabedals (al cofpadts ewcedt nowspapers and magazines and shed | bain-
stream MEFRs showed slonificarty lower levdl of oros «conlimination as a progortion of e ol
conimiraion chserac. Aot havinga bwin-sieam cdliecion mystom will recuce e progoetion of
corlmiralion cassed by oow-confamiration, ooas-contamiration rates can sl beas Righ as ohseraed for
sirgle-stream systers for some cufput materals.

W 1Els rod posshle o sy concusively al e |5 o shaisticl o orence In e gualty o auipet matedals
praciucec fiom a shgle-sroam Type L MAF In comparison b0 3 twinestream Type 2 MEF. The quaily of
matedal wil be dependert on ool operating concons and B range and fype of materials mgetad
Howessor, hene were some staistical dfemnoes baiwaen some malarials whare hegually Ik singe-sream
was befter Fan win-steam for someand dhers a Agher autput gualty was adtleved from e twinesroam
MBEF. This study conclced Tak:

W e cuput material onfamirationrates were saitically iower Im a srgle-seam MRF configuration i
Ao s arc med phsic

m o, ratural HOPE, shedl cans, dear FET showed asitistically ower lesdl of confamiration Ina e
stream MRF rafhar Tana singe-sream MEF;

B rocommisens could Be e for ghiss or dastc A, as oy ane MAF was sarplas Bhat rociced hat
speclic cufpal: and

W Wil soeme hesiafve ehbomhips edst, e el o contymimation for ke offer cotpot materials il mok
show ary saisical dferercecr b 5 ot oxrfain If e shisicl dferercels dueto bow thedata &
codieched (e Ful sorkor Trairing).

W Basec on the limited esponses from the guestionnaine: caba those MRRS that moularly samplac) maberd ds wene
e Al b mocihor and conimd cuallty and thus procuwoed) Righer cualy materials (e g ralural HOPE, dear
FET and sheal cars).

B Conmmiration thres holds Impased on local authodies by MAF operators hadne sigriflcint o fect on Input
guallty as MAFS are melctant to enfiome any Hresscids.

W Motwitshrdng e imiaios nhe cata, forean some tentatlve Indclions that thestdd Jiris)
ImpRed on e cufput matedal confamination Dy the customer could Favve a paaltve efedt on calput uliy
of corfain materals. Aluminiem, i, miked pasic and rews and PAME showed ess mean coniamiration but
mixed gasic, mied plastic bofties and steel cns showed IRormsec con@miratio.,

Trem 15 3 moumment for futune sampldng bo become more rotust witbin MRRS buta nead to recagrise the
Immange mscume commiimert [nonder b unoeitaRe the apmeriate level of |mmding [ hesting. A mamber of
MEFs corent by wrciertake bhelr own cualby asseance and material sampdng, o which some 5 avery bigh
aualiy ancl at an appmpddate el of oefall. Howseer for the MEFS who mdidpabac In s shocy as a caia MRF
Lo ey underiake el manitodng and themefom cid not require sampdng, e qantty and gually of cata was
=0

T most cases anly tonmage Infonmation was prosdoad wihldh oould nof De wad to agsess e oty of cuiput
materas Whene companHen it was prevaad 1B was Incansistent, Infrequent, smal sample sne and a limibes
mamiber of materil dassifcations wene wsed

Them: was no SRR appmac b bebween MAFS howeseer |5 wiorth noting bk whils: them ane some conoems
o Ehe guality ard quandty of angoing manitodng. e atemative apemach acophad within s gofed 5§
msawros Rhershe and wnlkedy bo be sshirable af 5 level over a long pedod o Bme. Themfone |5 cxsertal
Tt ool monkaring Is sadel wsing e stancan appnmch (autined Im T WRSF Fanng and mmplng dan) as
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Appendix 1: Abbreviations

Table 41.1 ‘Waste composition material ctegory altrevalions

Mews & Mig | Mewspaper anc Magazires
(Brwn brd | Brown Board

GAW brd Gray and White Board
Oth R Pa Ofher Recydable Paper

| Moo Fobr | Mon-Target Fibre

ar PET Clear FET Bokties

ol PET Coloures FET Bofttles

[Mat HOPE | Matural HDPE Botties

Col HOPE Colowred HOPE Botthes

Oth bolt Other Bottles

Oth D A Ofher Dense Flasdc

Fi film Plastic Fim

A cans Aluminlum Cans

[ Ste cans Sheel Cars

A fal Aluminium Foll

Taxbles Teaklles

B Bevemge cators

Glass Glass

Msc =45 Miscellaneous material remaining on top of the 45mm mesh soeen
Msc <45 Miscellameces material falling throwgh the 453mm mesh soreen

Table 41.2 Tageed maternl category albreviatons

Abbreviation | Description

Ao &l rdum
cang Carckoand
Glass Glass

[input Input
MeFa Mixed Faper
MePl Mixed Flastic
MuPibokt Mixed Plastic Botfes
HOFEnat Matwral HD FE
HOFPECol Colowred HOFE
NF Mews and FAMS
PETCIr Clear PET
FETCol Colowred PET
FiFim Fhstc Rlm

| Res R
Shoel Sheal

MRF Gality Asesemient Sudy N



Appendix 2: Composition tables

Table A2 AMIMAF nout, cutpet materis and madal mtend compadton (3]
Material | Input | Res | A | Card | Glass | HOPE | HDPE | W o | Mupr | MEPI WP PETdr | PETanl | PIFm | Stesl
@l nat ot
Hu cars 31790 1619 | 96289 | OU35| O034| 0034 | 0033 | 0449 | LETS | 0208 | 0082 0042 0031 0423 | 0837
B foil 0241 0497 | L981| 00I3| 0317| O0005| O0.000| 0.006| 0371 O0.013| 0.008| 0O06| 0020| 0100 | 0121
Bwnom 7718| 3.015| 0.026| 71351| 0O00| 0004 | 0.022 | 10.764 | 0750 | O0.160 | 2.129| 0003 0W00%| 021z | 02+
ar FET 6552 | 2812 | 0029 o097| oooo| oB1s| oo | osTo | Zisos| 33719 | oovE| ses3:| sede3| 770 | oose
ol HOPE 2653 1133 | o027 | owes| oooo| s77ee| zea| o | 7sr| weme| ome| ouss| osse| ome| ooer
el PET 1297| 1338 0.012| 0013 0000| 2219 | 0.075 | 0.208 | 7.009 | 7.617 | 0.016| 2420 33418| 0679 | 009
GAW bre GB44| 4770 | 0070 | I6115| OOI4| 0048 | 0.087 | 100454 | L.963 | 0415 | 3.674| 0097| 0373 L1188 | o4L8
Glass 31450| 5350| 0012 | O007| 98530| 0000 | 0.000| 0422 | 0.885| O.ISL| 0.021] 0000 0.000| 0000 | o0i2
Misz <45 2297 | 9248 | o023 | omss| cmoo| oae| ocass| zim| | 2o | omr| eezz| osea| 13m| Lee
Misz 45 3196 | B569| 0295 | 0300| 040Z| 0307 | 0242 LO0IT| L390| 0762 | 0.289| 0271 O0005| 038 | osi7
Mat HOPE 6026| 1568 | 0.034| O096| 0D00| 33574 | 95450 | 0402 | 15389 | 32.009 | O0.087| 0046 L1084 | 6534 | o127
Mews & Mag | JLE98 | 13512 | 0110 | 3898| 0069| 0032 | 0033 | 56639 | L9I2| 0318 | 84535 | 0004 | O0008| 2669 | DAl
Mor-T Fer 1314] 3181 o0025| 2889 ooZL| o005 | 0009 L704| 070 | 0.M03 | L227| 0O6L| OIS0| o0u7L| o27e
th O P 1794 | IS542| 0342 0S01| 0308| 0685 | 0403 0823 | 21562 | S8SL| 0.266| 3002| 2963 | 13588 | 0583
&R R Fa 5105 5178 | 0.04L| 2620| 0304| 0050 | O.170 | 10488 | L5638 | 0.238 | 6.223| OU0S| O74B| Leaz | 0247
kR bett 0756| 0£30| 0005 O064| 0D0C| 3£52| 0327 0119 | 6534 | 2833 0.022] 0343 0503| OLE| o0z
R fim 2308| en3s| o190 oson| ooos| ouss| o3| oesr| 258 raw| ome| oom| ose3| soses| oms
e cars 101230 | 1505 | 0251 | 047 | 0000| 0049 | 0056 | o7es | L1sS| 0033 | 0023 oo4e| oo3s| o7sz | saees
Bev cartors | 0865 | 0758 | 0.027 | 0318| O000| 0005 | 0008 | 1136 | 0735 | 0087 | 0138 O0004| 0016 0061 | 0085
Textiles 0553 | L0.B39 | 0.004 | O.047 | 0000| O0D00I| 0000 0.082| 0.275| 0.024 | O.048| 0000| 0000 0053 | 0030
St mmga MiF usailty ds son sment Sty 31
Table A2.2  Srghe-steamMEF bput, outpet materils and rescual mabedal compostion (%)
Matrial | Input | Res Aw | Card | Glass | MOPE | MDPE | W pa | soem | MEFI WP | PETclr PET ol | FiFim | Stes
@l nat bott

Hu cars 2095 | 1042 96468 (0189 | 0004 | 0031| 0039| 0463 | 0515| 0307 | 0077| 0088 0131 | 0423 | 0ETO
B foil 0210 | 0283| 1981 OO | 0317 00I0| 0000| 0O27| 0422 O0OI0| OOMD| 0002 0.020 | 0000 | 013E
Swnom 8356 | 4A4%4| 0.035 €9.827 | 0000 | 0006| 0043 | L0670 | 0574| 0221 | 203%| 0006 0.009 | 0BIZ| padz
ar FET 1567 | 2543 0033 0131 | 0000 | Li44| 0054 | 0587 | 21033 | 34742 | 0097 | BESM1| SE 463 | TETO | 015§
ol HOPE 1531 | OBOL| 0016 0116 | 0000 | S53MBS| 4.306| 0.105| 750L| S5I8| 0020| 057 08| 0596 | 0078
ol FET 52| 1030| 0001 0.0I7| 0000 | 1684| 0.106| 0214 | 7523| 7743 | 0020| 4137 3348 | 0678 | ooz
GAW bre B221 | 4509 0097 I7.175 | ODI4| 007L| 0173 | 10.400 | 2614 | 0503 | 3298| 0195 0.373 | L1858 | nse4
Glas 1268 | 2495 0.007 O.0L0 | 98530 | 0000| 0.000| 0433 | 0.U70| 024 | OOLS| 0.000] 0.000 | 0.000 | ooie
Misz <45 3192 | 10229 0177 0775 | 0000| O0276| 0SS | 3144 | 1358| 2uns| o2 | oesr| og43 | L3mE | LieD
Misz =45 3123 | 10083 0381 0347 | 0402 O04L0| 0459 L033| 1407 O05IS| 0339 0522 0.005| 0535 0702
MatHOPE | 3225 | L1538| 0.036 0,121 | 0000 | 39830 GS2.500 | 0.413 | 14509 | 32613 | O.07| O0.065 1.084 | 6534 | oasz2
:‘:: & 40170 | 14804| o048 3092 | ooes | oodv|  ooes | sednr| 23| oamz| essi7| ooos| ocoos | 2885 | os7y
MonT Fbr | 1572 | 3852| 0.035 3.734 | O02L| 0007 O00I8| 1748| L044| 0155 1480| 00002 O0.150| 0471| 0378
&R O P 3300 | 12079 O.I70 O0.830 | 0306 | O0735| 0.250| O.B46 | 23570 | SJ08 | 033L| 6.070 1963 | 13589 | neos
) 6463 | 5519 0055 2211 | 0304 0074| 0339 10579 | 2279 | 0356 | 5307| 0211 G748 | L1642 | 034s
e et ®E0L | 0451 0003 0107 | 0000| 2339| 064 0122 | BS73| 3357 | omoeE| o424 0503 | 00| 0103
P fim 2237 | eSS4 O0.131 0652 | 0004 0132| 0430 c.ees| 1507 | 1.a32 | o33E| o270 ose3 | sos4s | osae
e cars 5.387 | LE45| 0282 0.206 | 0000 | 0027| O00ML| 0769 | 0140 | 082 | 0U53| 0.003| 0038 | 0752 | 52808
::_"’;:*" 0S84 | 0877 0030 0431 | 0000 | 0003 oome | 16 | 0E06 | 043 | ouen| oooy | oLome | ooeL | pa3d
Textiles 06I5 | 12402 | 0004 o049 | oooo| oooo| oooo| ocoes| oszv|  ocoar| owsp| oo cooo | ocosma| oz
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Tabbe 523 Twin-simaarm MRF input, culpul makerials and resicual matedal compasidon (%)

| msterial | g | Res A | cand ﬁms.’?;i. ":’:E_mm_mp:_*:;1. NP | PETar | PET el | PiFim | Stesl |
e E5 | 1674 B84 | 0000 Qe 0.6 | 0000 4300 0O | 000I| 0026 L1346
| i vcd | ozm| osss| 1582 oooo | eooo| oo ooo| o2@| oor | pooo| ooEn| oosE |
I Brwo oo | G704 | 2364 0000 7ELI0 [T Toooo | ool | 130ME | CLLE | 0L | 2487 | 0000 | noes |
| areer | o7z | 27e| onzt| oo | Tores|  om3| om: 20w | s | oooz| @i ar3s |
[colmore | A& | 1740 oos3| oooy | ewig| oml| o000 | 7EE | 1795 | O00L| o003 | | oo |
ol FET T004 | 1602| OOME| @003 EEFL] 0.5 | 0000 5040 7386 | 0000|002 [T
AW e 45E | A4S5IE| 0003 | 13486 ) D000 | 12179 | D30F| D0DOE| 5181 0000 nood
| s | s | mses| ouoze| oooo [ oo | oooo| o®E | 270 | 00K | 0045 | 0000 | | noed |
| Msceas | 245 | 7454 0387 | Liss | emr| oES| oms| 75% | 1B | 1351 053 | | nE2E |
[Msc=45 | os@ | 2789| o229 ez | amez| ome| oZ4| 13%| oAm| 00| oo I a0e? |
N HOPE W05 | 1£27| 0008| @oad I0EAE | GBAN0 | OUDE | 173M | J0BE | 00| 0037 [To5]
| MawsaMag | 178% | 0145 | o004 | Go4s | @ozz| ooz | E35M | 06| 0OM | BOEDS| 0.000 | I nooa |
BT R 0240 | 1555 0000 |  oer ) 0000 | 022 | 004 | 0000 | 0218|0000 ]
[omor | 4=m | nsvs| o7es| aoat [~ o583 | 0S4 | OO0 | 164& | 61D | 0006|0035 | T 0523 |
ChRF2 | 1B90 | +4555| O0008| 338 | mooe| omoi| 7ees| o | oD@ | 9E89| o000 | | 00os |
| ot bt | vem| oss7| ooie| aom | &0| oo | oos| 27m| 2007 | ooo0| OOl | (1T
FAm 2160 | W57 0235 | o2 e 0.5 | O0M3| S7E| 1760 | 0092| o013t (L)
[rp—— 0761 | 2380 GLF4|  Qooe ETE] 0.0 | 0000 35E | 0037 | 000Z| 0050 GEETH
[Bewerage | 0154 | 0S40[ o005 | @oos | moos| oooo| ©0O65 | 0530 | OOOF | DOd3 | 0L00 | I noon |
cafons |
Tedies 04D | 6134 0003 | oo 0] 0000 | 0000 DU4L| DODOO | 0032 0000 noot
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Bryson House email re quality of waste

From: Eric Randall [mailto:Eric@brysonrecycling.co.uk]
Sent: 03 August 2010 14:08

To: McGarel, Alex

Subject: FW: Ministers statement

Alex

Just thought you may like to see this, it just heightens the significance of the transposition on
the Revised Waste Framework Directive. If the rWFD informs the second policy, then that makes
the document all that more important.

I will be writing to Maraid Adams who is looking after the transposition, to get set up a meeting
with the four reprocessors, to ensure that their views are separately taken into account. I've
been told that an audience is likely.

All the best

Eric Randall

Director

Bryson Recycling
Belfast Road
Central Park



Mallusk
BT36 4FS

T: 028 9084 8494
F: 028 9084 8493
www. brysonrecycling.co.uk

From: Tohill, Anne [mailto:Anne.Tohill@doeni.gov.uk]
Sent: 03 August 2010 14:02

To: Eric Randall

Subject: RE: Ministers statement

Eric,

I think you're possibly referring to the Minister’'s answer to the assembly question asked by Paul
Butler on glass recycling?

In the answer the Minister refers to work on the development of a recycling policy with the
intention that there will be a consultation on the policy during the autumn (will be late autumn).
This process is separate to the transposition of the WFD but will obviously be informed by and
reflect the requirements of the WFD.

Hope this clarifies,

Anne

From: Eric Randall [mailto:Eric@brysonrecycling.co.uk]
Sent: 03 August 2010 13:06

To: Tohill, Anne

Subject: Ministers statement

Hi Anne
Hope you are keeping well.

| saw a response to a question about glass recycling from the Minister, and note with interest a
reference to a consultation that is to take place shortly to look into the issue of improving
guantity and quality of materials, and what steps would be needed to achieve this. Would you
know whether this is the same process as the transposition of the WFD or is it an entirely
separate process?

Many thanks

Eric Randall

Director

Bryson Recycling
Belfast Road
Central Park



Mallusk
BT36 4FS

T: 028 9084 8494
F: 028 9084 8493
www. brysonrecycling.co.uk

Bryson House Recycling e mail

Alex

Thought this correspondence may be of interest re. the prospect of the transposed waste
directive. The line you were given on ‘comingled material is acceptable’ may be in doubt when
this process is complete, so renewing our interest in bringing NI reprocessors together to put in
a joint response.

Presumably if GB and wales are questioning this key line, then it makes it more possible to have
the conversation here, especially when EU are taking a particular interest in the matter too.

All the best

Eric Randall

Director

Bryson Recycling
Belfast Road
Central Park
Mallusk

BT36 4FS

T: 028 9084 8494
F: 028 9084 8493
www.brysonrecycling.co.uk

Update Bryson Response to DoE letter

From: Eric Randall [mailto:Eric@brysonrecycling.co.uk]
Sent: 05 October 2010 12:16

To: McGarel, Alex

Subject: correction to letter

Good morning Alex

I find myself in the somewhat embarrassing situation of needing to correct errors in the letter |
had sent to the Environment Committee in June. As the errors are fairly minor | would not have
troubled you with them if it were not for the fact that the letter has now entered the wider public
domain. I am not sure what the protocol at your end is, but I would like it on the record that
these errors have been highlighted and received by the Committee. If there is some other action
that | need to take then please let me know.



| appreciate that this is the second time | have spotted an error in this letter, and please accept
my apologies for this carelessness. In my hurry to compile a substantial amount of information |
clearly did a poor proof reading job.

I have reattached the letter with the two further errors corrected in red. | also took the
opportunity of changing a few typing errors. | did not highlight these as there is no change to
the meaning of what was said.

The two changes are as follows:

e On the second to last paragraph of the first page | have inserted the word ‘locally’. This
may have been implied from what was said earlier, but | wanted to make this clear.

e The table at the bottom of the second page contained information referenced to a
document from Wrap. | had inserted a column in the table with information on standard
specification for materials, followed by an asterisk. What | failed to do was add the note
to the asterisk to show that this column was Bryson info rather than from the Wrap
document. This is now added.

While | don't think that these errors substantially change the document that was submitted, the
issue involving the Wrap quote could be deemed as misleading and therefore be used to
discredit what | had submitted. | would therefore rather deal with it proactively. | will also write
to Philip Ward at Wrap to make him aware of the error.

Once again, please accept my apologies for troubling you with this issue.

Yours sincerely

Eric Randall

Director

Bryson Recycling
Belfast Road
Central Park
Mallusk

BT36 4FS

T: 028 9084 8494
F: 028 9084 8493
www.brysonrecycling.co.uk

Bryson House letter on recycling

Alex McGarel

Clerk to the Environment Committee
NI Assembly

Parliament Buildings

Stromont

BELFAST

BT24 3XX 18th June 2010

Dear Alex



Thank you for forwarding the letter from the Department to me. | have forwarded the letter to
Huhtamaki, Cherry Polymers, Quinn Glass and Cookstown Textiles. These companies are the four
main NI buyers of our material who have all expressed their concerns regarding the issue of
guality. The views below are shared by all these parties, and we greatly appreciate the
opportunity to engage directly with the Committee on this matter.

We warmly welcome the increased interest in recycling shown by the Minister and the
Department over the last few months. The message that recycling should come before energy
from waste, or other forms of disposal is well received.

However, in pursuing quantity, quality can easily become compromised, and while we are
delighted to see the overall approach from the Department, we remain strongly of the opinion
that specific measures to control quality are currently ineffective, and the proposed measures
outlined in the letter from the Department do not appear to be sufficiently robust to deal with
the specific concerns we are experiencing in the industry.

An obvious option for Councils committed to co-mingling, is to increase tonnage by adding more
materials into the comingled system. Where this has happened, in the case of the NW Group,
the feedback from NI reporcessors is that this has resulted in a dramatic deterioration of
material quality, seriously compromising the ability of these materials to be reprocessed in NI.
The drive for higher quantities in this case is directly impacting on quality right now, and could
get much worse, especially if Councils decide to include glass in comingled collections. Not only
would this almost certainly result in paper and plastic that could not be reprocessed locally, it
would also produce glass that is unfit for remanufacture, and would only be fit for road
aggregate use (an activity with marginal economic and environmental benefits). Textiles, which
have also been added to the NW contract, once comingled are usually considered useless by the
industry (see comments made by Cookstown Textiles in the appendix.

Our view is that the measures outlined by the DoE are simply not strong enough to head this risk
off. It also worth noting, that while the other Devolved Regions, and the Rol have instigated a
number of measures to address quality, none have as yet resulted in significant improvements in
the quality of materials purchased by UK reprocessors. This is dramatically illustrated by the
responses given by a number of UK reprocessors to a question posed to them on current quality
— please see appendix 1.

The Welsh Assembly Government, which for some while has been proactive in pursuing quality
recycling systems has tried to persuade Welsh Local Authorities to adopt better quality systems.
Their recent extension of this approach to restrict grant money only to kerbside sort approaches
may persuade some local authorities to shift systems, but on its own still unlikely to be enough
to change most. Most Local Authorities have invested in wheeled bins, refuse collection vehicles
and contracts that are unsuitable for better quality approaches. Their reluctance to change
system is therefore understandable, even though a strong financial case can be made for making
the transition. Far too often decisions are made that compromise on quality, rather than
changing the system used.

It is our strongly held view that the only effective method of achieving change is to set the legal
parameters in which local authorities and their contractors operate. We believe that it is very
reasonable for the NI Assembly to ensure that the growing economic activity of adding value to
these materials, with the jobs and wealth this is generating, is protected locally. It is simply not
acceptable that local authorities carry out recycling systems directly or through a third party,
resulting in materials that are not of suitable quality for local remanufacture, and subsequently
require to be exported for further sorting overseas.



We do not want to prevent international trade in recyclables, but we do want to prevent the
continuation of an export market that exists purely as a result of poor quality recycling.

We would like to respond to a few specific points in the letter.

The references to the WRAP study on MRF quality, (MRF Quality Assessment Study, Material
guality assessment of municipal MRFs within the UK, Nov 09) correctly state that some MRFs are
able to produce quality material. However, one could also reasonably draw the conclusion from
the report that at least 75% of the MRFs sampled produced materials that are not suitable for
reuse by UK reprocessors.

Para 3, Page 2

Standard UK specification Best 25% Middle Worst
Material (percentage of contamination of MRFsO 259%b of 259% of
acceptable) * MRFs MRFs
News and 2% <4.6% | 4.6%-15% > 15%
Pam
Mixed 3.2% to
0, 0, 0,
paper 3% < 3.2% 25 304 > 25.3%
Mixed 6.9% to
[0) [0) (0)
plastics 10% < 6.9% 26.6% > 26.6%
4.8% to
0, 0, 0,
Card 3% < 4.8% 12.0% > 12.0%
0.9% to
[0) [0) (0)
Alu cans 0% < 0.9% 4.6% > 4.6%

Figures from exec summary of WRAP report.
*information in this column is added by Bryson to indicate industry norms.

It would also be reasonable to state that a very substantial proportion of the MRFs studied are
operating at such high contamination levels, that any exports sent from these plants would or
should be deemed by the Environment Agency to be in breach of Trans Frontier Shipment Regs,
and should actually result in prosecution of the companies involved. The table above is an
extract taken from the executive summary of the WRAP report.

You may also wish to refer to another WRAP document named ‘Choosing the Right Recycling
System’ June 2009, in which WRAP states ‘Whilst it is true that considerable success is being
achieved by some newer MRFs, even they are unable to deliver the levels of quality achieved by
kerbside sort systems."

Para 1, Page 3

The Rethink Waste Fund is welcome, and we hope that it will increase the quality as well as the
guantity of recycling. We note from the evaluation criteria that 15% of scoring system will be for
guality recyclate ‘The proposed end markets or outlets for the materials collected and the quality
of the recyclables collected. Schemes that result in higher added-value outputs will score more
favourably." Our view is that producing quality recyclate should be a prerequisite for receiving
grant aid, given the significance of this issue to the NI reprocessing industry. However even if



this was achieved, it is unlikely in it's self to result in the shift in systems required by local
authorities.

Para 3, Page 3

Quiality protocols for Councils. This could be an interesting development, however it is unlikely to
encourage Councils to shift systems unless used mandatorily. We also note that the one example
given, rejection rates from MRFs, is by no means an indication of good material quality. In fact,
it is often the case that MRFs with low reject rates in effect ‘sell’ items of contamination that are
mixed in with their loads of recyclables. All four reprocessors would appreciate the opportunity to
contribute to the establishment of these standards.

We would like, once again to thank the Environment Committee for the opportunity to enter into
this debate. To conclude, we believe that there are two steps that the Department could take
would create sufficient momentum to change the direction of future recycling plans.

The first is a relatively small step that could be taken to extend the remit of the Environment
Agency who already regularly visit MRFs (they specifically look at the quality of materials), to
include a bi-annual unannounced visit and sampling of materials. Materials could then be tested

against an agreed UK standard. Improvement notices would then be served against MRFs that
fail to reach the standard.

The second is to direct future funding to approaches to recycling that are known to be reliable at
providing quality recyclables.

We would of course be delighted to provide any further views.
Yours sincerely

Eric Randall

Appendix 1

Views of UK reprocessors

There has been a concerted campaign from UK reprocessors for the last three years to tackle the
materials quality issue. This is supported by a large majority of packaging recycling
industry. www.realrecycling.org.uk

To give a recent example | have copied a section of a speech made on 24 June 2010 from Dr
Wolfgang Palm, CEO of Palm Paper, at the opening of Europe’s newest plant, based in Kings
Lynn, East Anglia. (Quote taken from lets Recycle.com 24th June 2010)

“Commingling is a disaster for the paper industry. Our customers ask for a very high quality and
paper from commingled sources can cause problems."

Dr Palm said that using materials recycling facilities “cannot solve the problem™ saying that
collecting paper separately is the solution. “If you do this in a small way there are not additional
costs to the system."


http://www.realrecycling.org.uk/

To assist the Environment Committee in their deliberations, we sent an email to the buyers of
materials in a number of GB and NI reprocessors, asking specifically if the measures they have
seen adopted in their region have made any improvements in the quality of materials received:

Looking at the quality trends over the last 5 years, is the quality of the materials you are
currently receiving from MRFs generally

1 Getting a lot better, and you now have very few concerns

2 Getting a bit better but quite a lot has still to be done

3 Staying about the same as before and still proving a serious problem
4 Getting noticeably worse

5 Getting dramatically worse

They responded as follows:

Rating 1 getting a lot

Material Company better,
name to 5 getting dramatically
worse

Overall 4 but with strong
regional differences

Paper Shotton, GB 3

Paper Hutamaki, NI

Paper Aylesford, NI |5

Cherry
Polymers, NI

Plastic Linpac, GB 4

Plastic

Chase Plastics,
GB

Glass Berrymans GB |4-5

Plastic

Aluminum |Novelis, GB 3

Each provided a brief comment which is shown below:

Huhtamaki 22nd June 2010
Hi Eric,

From Huhtamaki (Lurgan) we have seen a dramatic detioration in the quality of the co-mingled
waste paper sourced in the North West Group Five years ago the the plant sourced 100% of the
revovered paper requirements from this area through Glassdon Waste However over the last 12
months we have had to switch almost completely away from this material due to the high waste
levels in this supply, now run by One 51 The level of contamination prohibited the plant from
running the pulping system The plant now is sourcing cleaner material from a blended co-
mingled/kerb side sort mix in the Arc 21 region, and also 100% kerb side sort from Banbridge



The supply of this is currently limited and to fill the remaining needs higher grade material (OIN)
is being sourced

A quality clean local material is essential to our business success.

Best Regards

Jeff Kearon

Logistics Manager
Huhtamaki (Lurgan) Ltd
Inn Road, Dollingstown,
N Ireland

BT667JN

Shotton Paper (UPM-Kymmene (UK) Limited) 23rd June 2010
Eric,
My answer is No.3. Suppliers achieving consistent reliable quality is a constant concern.

Best Regards

Craig Robinson

Head of RCP Sourcing — UK & Ireland
RCP Resource Management
UPM-Kymmene (UK) Limited

UPM Shotton

Weighbridge Road

Shotton, Deeside

Flintshire CH5 2LL

United Kingdom

Aylesford Newsprint

From: Perkins, Andrew [andrew.perkins@aylnews.com]
Sent: 21 June 2010 12:19

Eric

Without question the average quality we receive is 5. Getting dramatically worse, to the point
where we have imported material rather than buy some of the poorer quality produced more
locally.

Regards

Andrew




Cherry Polymers

From: Stefan Cherry [stefan@cherryplasticsgroup.com]
Sent: 24 June 2010 14:36

Hi Eric

From our view we would see it as a 4 heading to a 5 at present, however there are big variances
in the quality of materials between different MRFs, there are MRFs producing materials that are
2/3 and there are MRFs producing a bad 5.

For us the best material is kerbside collection bottles, for us these are a grade 1.

Its quite a worrying factor for us as a reprocessor as the quality of the materials are dropping,
like every other reprocessor we need volume to keep our plants running, but our plants cant
handle grade 5 materials as they are struggling in a big way on grade 4 materials, what will
happen all the local reproccessors and local recycling when it gets to the stage we cant accept
the materials at all, and we are not far from that at the moment on some of the grades from a
certain number of MRFs.

Kind Regards

Stefan Cherry

Development Director
Linpac Packaging Ltd (Plastic)

From: Bernard Chase [mailto:Bernard.Chase@linpac.com]
Sent: 21 June 2010 11:51

Dear Eric,

Initiatives are generally pointless and ineffective as they allow waste management companies to
claim to be doing one thing whilst actually doing another (‘do as | say, not as | do’). The
evidence of the recent past is that having moved away from source separate collection of
recyclables in favour of commingled collection of recyclables, the waste management sector are
now focussed purely upon collection targets and speed of throughput at the expense of any
guality targets and the needs of local reprocessors. They rely largely upon the Far East markets
to provide the outlet for their poorly sorted low quality outputs and want nothing to do with
guality measurement let alone quality standards as this will slow them down and impact on their
profits. Meanwhile, Government and its agencies stand idly by as they have no wish to place any
obstacles in the way that might endanger achievement of their precious ‘targets’.

In answer to your question, 4 would be my answer.

Regards,

Bernard Chase

Purchasing Manager
LINPAC Packaging Limited



Plastics Recycling Division
Newton Lane

Allerton Bywater
Castleford

West Yorkshire

Chase Plastics

From: Jessica Baker [jessica.baker@btopenworld.com]
Sent: 21 June 2010 11:53

Chase Plastics Ltd experience in the commercial polythene waste sector is a 4. But | would like
to add that the household plastic stream is about to do a 5. Since mixed plastics are going to be
‘thrown’ into the household recycling bin. Without altering the current weight based targets, and
while the system supports exporting to deliver those targets, there is going to be little physical
reprocessing going on in the UK in the future. Collection and lots of pre-sorting will be the
principal recycling activities. ie waste management by any other name, with the end result not

being landfilled in the UK, but exported, where the contamination material will end up in foreign
landfill instead.

Jessica Baker

Chase Plastics Ltd

Berrymans Glass

From: Mick Keogh [mkeogh@berryman-uk.co.uk]
Sent: 21 June 2010 13:29

Good afternoon, Eric
The glass we receive in increasing quantities is from MRFs as result of commingled collections.

Negligible amounts of this are suitable for remelting where the real environmental benefits lie
and the vast amount of material would fall into your categories 4 & 5.

Regards

Mick Keogh

Reuse Collections Ltd
T/A Berrymans

Novelis

From: Andy Doran [andy.doran@novelis.com]
Sent: 24 June 2010 10:20



Hi Eric,

I think it should be a straightforward answer to your question but in reality it is more complex,
there are certain MRF operators (yourselves included!) who | think I could happily categorize in
the “2 Getting a bit better but quite a lot has still to be done", but I guess in reality and in
particular if I consider the last five years as the timeframe there are still a large number of
companies and individual sites from which Novelis cannot consider receiving material. Therefore
overall I think you should put me down as a 3 “Staying about the same as before and still
proving a serious problem”

Regards

Andy

NOVELIS

Andy Doran

National Manager - Novelis Recycling
Novelis Latchford

Latchford Lock Works

Warrington WA4 1NN

UK

Other responses

Responses from NI companies that do not receive raw materials from comingled sources,
because either they have ruled them out as an option (textiles), or they are concerned that their
introduction into the co-mingled system would be very damaging to their business.

Quinn Glass

From: Fiacre.ODonnell@quinn-group.com
Sent: 28 June 2010 15:47

Attachments: Letter from DoE to Env Committee re quality June 18 10.pdf; response to DoE
letter June 2010.doc

Eric,

..... At best cullet used for roads is neutral in terms of savings on carbon emissions, whereas in
comparison the environmental benefits in glass manufacture are huge.

Quiality is of paramount importance to us and our customers. We consider quality not only from
the finished container we ship out to our customer, but in all our processes we use to make that
container. This includes the quality of our raw materials we receive in, thus we require cullet to
be of the same level of acceptance as any of our other raw materials.

Regards

Fiacre

Cookstown Textiles



From: Peter Fisher [Peter@c-t-r.com]
Sent: 28 June 2010 10:57

Eric

I concur with the content of your letter but stress that CTR does not buy clothes that have been
co-mingled. It just doesn’t work for us -- any experimenting we have attempted with clothes that
have been cross-contaminated due to co-mingling. This results in us landfilling them at
considerable expense. CTR has now taken the decision to abandon any attempts to salvage
clothing/textiles that have been co-mingled. It absolutely does not work in our particular industry
unless you are prepared to wash and dry the clothing. The environmental and

financial implications of this (we have costed this out at length) make it a non-starter.

Hope all is well.

Peter

Paul Butler - Assembly Question to Minister re
recycling

Assembly Questions

Mr. Paul Butler (SF-Lagan Valley) — To ask the Minister how many of the 26 local councils allow
households to recycle glass products in their recycling bins; and what steps he is taking to
ensure that all local councils allow households to recycle glass products in their recycling bins.

Answer — At present nine local councils provide kerbside glass recycling collection scheme. In
some of these councils the service is available to all households whilst in others there is partial
coverage. Overall, 202,914 households or 28% of all households in Northern Ireland have a
kerbside glass collection service.

I am committed to improving Northern Ireland’s recycling performance and am keen to support
local councils in their efforts to put in place the necessary recycling infrastructure to enable more
waste materials, including glass, to be recycled.

Whilst decisions on the collection of waste and the type of container made available to
householders for this purpose are a matter for councils, as set out in Articles 20 and 21 of The
Waste and Contaminated Land ( Northern Ireland) Order 1997, my Department is taking forward
a range of initiatives to assist councils in their efforts to boost recycling of key waste streams
including glass.

I launched the Rethink Waste Fund on 28 May which will provide an initial £3.13m capital
funding to councils to bring forward initiatives to boost recycling of a range waste streams
including glass. In addition, the £1m funding provided by my Department each year to the
Waste and Resources Action Programme (WRAP) has enabled WRAP to provide advice and
support to local councils on a range of recycling issues including advice on establishing glass
recycling collection systems.

I have asked my officials to commence work on a draft recycling policy which will consider the
potential to recycle more of key waste streams, the potential to produce higher quality recyclates
and the interventions necessary to bring this about. It is anticipated that the draft policy will be
issued for consultation in the autumn.



Departmental Waste Recyclates Briefing

Deparment of S
@ Environment
e

Central Management Branch
10-18 Clarence Court
BELFAST

BT2 8GB

Telephone: 028 90 5 40855
Facsimile: 028 90 5 41169
Email: una.downey@doeni.gov.uk

Your reference:
Our reference:

Date: 10 September 2010

Mrs Alex McGarel

Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings

Stormont

Belfast BT4 3XX

Dear Alex

Re: Request from the Committee for a Briefing from Officials on
Departmental Initiatives to Improve: A) Recycling Rates, and; B)
The Quality of Recyclates

At the Environment Committee meeting of 15 June, the Committee considered the Department’s
response of 8 June on the potential to include recycling provisions in the Waste and
Contaminated Land (Amendment) Bill. Members subsequently invited Departmental officials to
attend the Committee meeting on 16 September to brief Members on the work being taken
forward by the Department to achieve improvements in:

a) recycling rates, and;
b) the quality of recyclates.

Considerable progress has been made over the last ten years in improving recycling levels across
Northern Ireland (NI) as evidenced by the sharp increase in NI's recycling rate from 4.9% in
1999 to 34.4% in 2008/09. This is due to the combined efforts of the Department, local councils,
the Waste Management Groups, key stakeholders and householders. Much further progress will
be required, however, if Northern Ireland is to meet the statutory EU target of 50% recycling of
household waste by 2020.



The Department also recognises that waste is increasingly perceived as a valuable resource
which, through effective management, has the potential to generate substantial environmental
and economic benefits. Realising that value is dependent on the quantity and quality of the
materials captured for recycling.

The Department is committed to working with local councils, the Waste Management Groups and
key stakeholders to deliver further improvements in Northern Ireland’s recycling rates and in the
quality of recyclables and is taking forward a range of initiatives (with its partners) to achieve
this, namely:

a) Rethink Waste Communications Campaign

b) Rethink Waste Capital Fund (circa £5m)

¢) Rethink Waste Revenue Fund (£200Kk)

d) Waste and Resources Action Programme — Annual Funding ( £1m)
e) North South Market Development Steering Group

f) Quality Protocols Programme

g) All Island Plastics Recycling Study

h) Recycling Standards

i) Recycling Policy Paper

Further detail on each of the above activities is provided in Tab 1.

| trust this information is of assistance, however, should you require anything further please
contact me directly.

Yours sincerely,
Una Downey
DALO

[by email]

Tab 1

Response to Environment Committee

Introduction:

The Environment Committee has requested a briefing by Departmental officials on steps being
taken to improve the quantity recycled and the quality of recyclates. A full response is provided
below.



Current Recycling Rates and Progress to Date:

Northern Ireland’s household recycling rate in 2008/09 (the most recent annual data available)
stood at 34.4%. This is a marked increase from the 1999 rate of only 4.9% and reflects the
combined efforts of local councils, the three Waste Management Groups and key stakeholders
working in partnership with the Department to improve recycling performance. The Department
continues to work closely with its key partners to seek to boost recycling activity across all areas
of Northern Ireland and to improve the quality of the materials collected for recycling. It is clear
that significant progress has been made to date.

The Department recognises, however, that much further progress will be required if Northern
Ireland is to meet the statutory EU target of 50% recycling of household waste by 2020.

In addition, the Department recognises that waste is an increasingly valuable resource which has
the potential to generate environmental and also economic benefits. Realising that value,
however, is dependent on both the quantity and quality of the materials captured for recycling. A
significant factor determining the tonnage and quality of recyclate subsequently produced is the
method used to collect and sort waste materials.

Departmental Initiatives to Improve Recycling Rates/Recyclate
Quality:

A range of policy levers are required to achieve sustained increases in recycling performance and
in recyclate quality including:

e Changing behaviours and attitudes - Informing and educating householders, businesses
etc on the value of recycling and on the need to segregate waste into appropriate
containers to facilitate high volume and high quality recyclates

e Ensuring adequate and appropriate waste collection and treatment facilities are in place
and providing funding where necessary.

e The provision of training and guidance to Councils on methods to improve the
qguantity/quality recycled (WRAP NI currently provide this service in NI)

e The introduction of “quality protocols" for various waste streams (to boost recyclate
quality)

e The provision of training and guidance to MRF operators on improving recyclate quality
(WRAP NI currently provide this function in Northern Ireland).

Consequently, the Department has identified and is implementing a variety of initiatives which
(directly or indirectly) will contribute to achieving further improvements in recycling activity and
in the quality of recyclates, specifically:

a) Rethink Waste Communications Campaign

b) Rethink Waste Capital Fund (circa £5m)

c¢) Rethink Waste Revenue Fund (£200Kk)

d) Waste and Resources Action Programme — Annual Funding ( £1m)

e) North South Market Development Steering Group



f) Quality Protocols Programme

g) All Island Plastics Recycling Study

h) Recycling Standards

i) Recycling Policy Paper

Further detail on each of these initiatives is outlined in the following sections.

A. Rethink Waste Communications Campaign

Northern Ireland’s Rethink Waste campaign, run by the Department, aims to raise awareness,
encourage best practice and achieve behavioural change among households, and the business,
community and education sectors. Research indicates that changing behaviours and attitudes to
how waste is managed is critical to achieving high recycling rates and encouraging prevention
and re-use.

The campaign seeks to effect a cultural shift towards better waste prevention and waste
management and improved environmental quality in Northern Ireland. A three year
Communications Action Plan will use a variety of communications methods to encourage waste
prevention and highlight the Reduce, Reuse and Recycle message.

Food waste will also be targeted through a Northern Ireland version of the Love Food Hate
Waste campaign. The Rethink Waste website www.rethinkwasteni.org was launched in March
2010 and was the first step in this campaign.

The site contains carefully tailored information for each target group, and aims to engage the
public through user friendly, interactive features. There is a recycling centre locator, which the
public can use by inputting their postcode and the material to be recycled, with a map to display
the nearest recycling facilities. The Rethink Waste website also acts as an effective portal and
signpost to partner organisations, with a focus on sharing best practice across different sectors

The Campaign will contribute to changing householder, business and the community sectors
approach to waste and help boost recycling rates, promote the correct approach to sorting waste
for collection in recycling containers and in turn help reduce contamination and improve
recyclates quality.

B. Rethink Waste Fund (Capital)

Minister Poots launched Round 1 of the Rethink Waste Fund on 28 May 2010 with an initial
capital funding allocation of £3.13m. The purpose of the Fund is to provide funding to local
councils for initiatives which will boost the quantity and quality recycled. The funding available is
for capital items/equipment eg collection vehicles, bins, home composters, infrastructure works
at household waste recycling centres (HWRCS).

There has been a very high level of interest in the Fund and 38 applications were submitted by
councils across Northern Ireland. On 3 September Minister Poots announced that 16 projects
would be offered £2.83m funding having met the selection criteria and passed the panel
assessment. The successful projects include glass collection schemes, food and garden waste
collections, improvements to household waste recycling centres and home composting schemes.
A full list of the projects which have been offered funding (including a brief description of the
project) is set out in Figure 1 below.


http://www.rethinkwasteni.org/

It is estimated that these projects alone will divert an additional 12,000 tonnes of waste per
annum (or 120,000 tonnes over 10 years) from landfill which will help boost recycling rates and
reduce the burden on local ratepayers.

The projects will also help improve the quality of recyclables captured for further processing. For
example, funding has been offered for projects which will enable glass to be collected separately

for the first time or to extend existing glass collection services to a number of households and
for separate food and garden waste collections. This will reduce the amount of these waste
streams currently placed in the refuse bin and the tonnages sent to landfill. In addition, by
enabling a greater degree of kerbside segregation of waste for collection and further treatment
this will significantly improve the quality of recyclables generated.

Figure 1: Rethink Waste Fund — Round 1 Successful Projects

Applicant

North West Region Waste
Management Group
(NWRWMG)

North Down Borough Council

Ards Borough Council

Ballymena Borough Council

Omagh District Council

Dungannon & South Tyrone
BC

Strabane District Council
Ballymoney Borough Council
Magherafelt District Council
Down District Council

Larne Borough Council

Cookstown Borough Council

Ballymoney Borough Council

Lisburn City Council
Belfast City Council

Antrim Borough Council

Project Description

Provision of home composters for 5 councils in area

Purchase of compactor to compact timber at Household Waste
Recycling Centre (HWRC) and max use of existing skips

Purchase compactor to compact timber at HWRC and purchase
new roll on/off skips

Purchase brown bins for food garden waste for 5000
households

Purchase home composters, brown bins and caddies for
food/garden waste and purchase of collection lorry

Funding for food and garden waste Collection, HWRC and
Home Composters

Extension of glass collection to 5,500households
Upgrade of Civic Amenity site and HWRC

Mixed glass collection

Funding for HWRC

Funding for HWRC

Funding for a transfer station (storage facility) for food waste -
would enable council to collect food waste in brown bin for
first time

Purchase/install concrete wall units to recycle more timber at
recycling/transfer facility

Purchase 2 vehicles for 3000 households for food waste and
dry recyclables. Purchase of green and brown bins.

Storage facilities for bulky waste

Purchase of mobile reycling unit for community events as
currently only residual bin provided

Potential Pilot Programme:



The assessment process for Round 1 of the Rethink Waste Fund highlighted that there were a
number of applications for projects in which there may be merit but which the panel considered
had not been sufficiently tested in Northern Ireland to justify funding at this stage. Minister
Poots has asked his officials, therefore, to develop proposals for a range of pilot projects
covering new and innovative approaches to increasing recycling rates.

Potential For Round 2 of Rethink Waste Capital Programme

The Minister has earmarked £5m capital funding in total for recycling and reuse initiatives in the
current financial year and is considering the potential for a second round of funding.

C. Rethink Waste Revenue Fund (£200k)

On 1 September 2010, the Rethink Waste Revenue Fund was launched by the Minister as part of
the wider Rethink Waste Fund with a total funding allocation of £200K. The purpose of this
revenue programme is to boost waste prevention, recycling and re-use, to reduce the quantity of
waste sent to landfill and improve resource efficiency.

It is anticipated the fund will encourage a range of initiatives which are required to maximise the
diversion of waste from landfill. Applications for up to 100% of revenue costs, to a maximum
value of £150K, have been invited from the Community and Voluntary sector, councils, waste
management groups and the private sector. They may make an application either individually,
or, in partnership. The deadline for the receipt of applications is 2pm on 22 September. Eligible
revenue costs include salaries, premises, travel & subsistence and promotional material. All
applications submitted will be considered by an Assessment Panel and it is proposed that
applicants will be notified of the outcome in October 2010.

D. Waste and Resources Action Programme — Annual Funding

The Department provides funding each year of circa £1m to the Waste and Resources Action
Programme (WRAP). This funding enables WRAP to work with and advise local councils,
businesses and householders on methods to improve the quantity and quality of recyclates. An
element of this funding was allocated to Natural World Products to develop the in-vessel
composting facility in Dunmurry and a key funding requirement was that compost produced at
the facility must be produced to PAS 100 standard hence ensuring the production of a high
quality recyclate. The facility can treat up to 60,000 tonnes of organic waste from households
across Northern Ireland each year and will make a significant contribution to improving both the
guantity and quality of materials recycled.

E. North South Market Development Steering Group (NSMDSG)

Under the auspices of the North South Ministerial Council, Ministers from both jurisdictions
agreed a number of waste projects to be taken forward by the North South Market Development
Steering Group. The main elements of the North South Market Development Steering Group’s
Programme relate to initiatives on bulky waste, quality protocols (please see further detail

below) and best practice case studies. The purpose of this work is to seek to develop markets for
waste recycling and re-use north and south of the border - the quality and quantity of waste
materials is a key factor in this regard.

The review of Bulky Household Waste items in Northern Ireland commissioned by DOE through
the Waste and Resources Action Programme (WRAP) was published in June 2010. The project
mainly examined the types, and quantities, of bulky items collected by Councils; organisations
that form the ‘Furniture Recycling Network’, and the voluntary sector. The report made



recommendations in relation to improving the operation of this sector and identifies potential
barriers to the expansion of this category of ‘re-use’ which contributes to waste prevention.
WRAP is working with rx3, project lead, on a proposal to take forward the NSMDSG project on
bulky waste.

F. Quality Protocols

The Department is working with the Quality Protocols Programme in order to publish Quality
Protocols for recyclates for Northern Ireland. The Programme is a joint venture (including joint
funding) involving NIEA, Environment Agency, Welsh Assembly Government and WRAP. Quality
protocols are agreed standards which clearly describe how certain low-risk, well-managed waste
materials can be turned into quality products and thus removed from the waste regulatory
controls. They provide confidence in the integrity of the resulting recycled products and
therefore stimulate recycling markets. It is of benefit to businesses in the relevant jurisdictions
as it reduces the regulatory burden associated with waste regulatory controls and, if viable,
mutual recognition of standards could provide larger markets for recyclates and create a further
incentive for recycling. The first three Quality Protocols for Northern Ireland, for compost,
anaerobic digestate and processed fuel oil, were launched in July 2010. The Department plans to
publish six quality protocols in 2010/2011.

In addition, the NSMDSG has also identified the quality protocols initiative as an area for
collaboration and the Group is examining the feasibility of having protocols in place which would
be mutually recognised by both jurisdictions. There has been close liaison and information
sharing between Northern Ireland and Ireland with regards to quality protocols. DOE has offered
an opportunity for the Department of the Environment, Heritage and Local Government (DEHLG)
to be part of the gypsum Quality Protocol baseline survey, which would expand the baseline
survey across Northern Ireland and the Republic of Ireland.

WRAP is working with rx3 on a best practice case study in

relation to gypsum. Gypsum has been selected as a relevant case study as there is close working
between the industry in both Northern Ireland and the Republic of Ireland, which has been
driven by the landfill restrictions for gypsum in Northern Ireland and the established gypsum
industry in Ireland.

G. All Island Plastics Recycling Study

DOE has availed of an opportunity offered by DEHLG to be part of a study on the generation and
fate of recycled plastic waste across the island of Ireland. The primary objective of the study is
to establish baseline information in respect of the quantity, quality, type, origin, flow and end-
use of plastics across the island of Ireland — information which is critical to understanding key
issues in terms of developing the market for recyclates and identifying where there may be a
need for policy intervention. This study has now commenced with a completion date planned for
the end of December 2010.

H. Quality Standards for Councils - The Department is preparing draft quality standards for waste
collection/treatment systems for councils and will engage with councils in the near future on the
proposed standards. However, it is hoped that the standards will assist councils in benchmarking
and evaluating their performance against key criteria and encourage councils to take steps to
improve performance where weaknesses are identified eg reducing the rejection rate from MRFs.

I. Recycling Policy Paper



The Department is reviewing its approach to recycling and work is underway on the
development of a recycling policy paper. In addition, the Department has been engaged in
discussions with the Waste Management Groups to identify where there may be further potential
to improve the tonnages recycled and the quality of recyclates. This will help inform and shape
the development of the Department’s policy on recycling.

NIEA briefing for meeting — Fly Tipping Protocol

Tepar el of e
@ Environment
W DDETL v U

Central Management Branch
10-18 Clarence Court
BELFAST

BT2 8GB

Telephone: 028 90 5 40855
Facsimile: 028 90 5 41169
Email: una.downey@doeni.gov.uk

Your reference:
Our reference:

Date: 10 September 2010

Mrs Alex McGarel

Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings

Stormont

Belfast BT4 3XX

Dear Alex

The Environment Committee has requested that officials from the Northern Ireland Environment
Agency attend its meeting on 16 September to discuss the Fly Tipping Protocol.

Please see attached briefing for the meeting which has been cleared by the Minister.
Should you require anything further please contact me directly.

Yours sincerely

Una Downey
DALO

[By Email]

Annex A



NIEA Role in Regulating The Waste Industry

Background

The Northern Ireland Environment Agency (NIEA) regulates the licensed waste industry, and
pursues those making considerable profits from illegal and unlicensed waste activities, under the
domestic legislation, the Waste and Contaminated Land (Northern Ireland) Order 1997.

The EU Waste Framework Directive says that Member States shall take the necessary measures
to ensure that waste is recovered or disposed of without endangering human health and without
using processes or methods which could harm the environment, and in particular:

(a) without risk to water, air or soil, or to plants or animals;
(b) without causing a nuisance through noise or odours;
(c) without adversely affecting the countryside or places of special interest.

It also states that “Member States shall take the necessary measures to prohibit the
abandonment, dumping or uncontrolled disposal of waste".

Certain environmental crimes, including the unauthorised deposit, treatment or disposal, etc., of
waste under Article 4 of the Waste and Contaminated Land (Northern Ireland) Order 1997, are
now classified as serious crimes under the Serious Crime Act 2007.

Because of its very harmful environmental impact, illegal dumping goes directly to the DoE'’s
interests in the Executive’s Programme for Government. The presence of organised crime in
illegal dumping of waste in NI and waste management has been highlighted by the NIAOs report
into organised crime and officials from NIEA gave evidence to the PAC in April on this topic.

The need to remain vigilant, take robust enforcement action and the economic and societal
impacts of organised crime have been well voiced by the ECU.

NIEA (formerly EHS) took over legal responsibility for waste management from the District
Councils in December 2003, having had limited legal powers prior to that time. The change in
regulator for the industry coincided with the EC Directive being transposed in NI.

During 2002, routine regulatory activity had revealed that there were a number of serious
problems regarding waste management in NI and illegal dumping of ROI waste in NI. In
addition, there were few registered carriers. Problems were severe enough to have attracted the
participation of organised criminality and there was evidence that criminals were taking over
previously legitimate waste businesses to further their illegal activities with a veneer of
respectability. The environmental and human health issues associated with the illegal activities
are severe and have prompted the European Commission (EC) to begin a number of infraction
cases. Strategically (based on past environmental enforcement experience and the techniques of
other law enforcement agencies) it was necessary to deal with enforcement in this key area in
order to disrupt and deter illegal activity, protect the legitimate industry and present a defence
to the EC.

The licensed waste industry, i.e. waste management facilities (both Council and privately owned)
and landfills, is overseen and regulated by NIEA’s Land and Resource Management Unit. Their
remit covers waste management licensing, permitting, carrier registration and producer
responsibility



ECU investigates and instigates legal action against serious and persistent waste offenders,
whose activities generate major environmental repercussions. Their actions are essentially an
economic crime driven by the desire to make financial gain. The involvement of criminality
prevents the legitimate waste industry from being able to compete economically in the market
for waste disposal and recycling and could, if left unchecked, result in its disappearance.

lllegal waste in Northern Ireland stems from two sources: illegally disposed of household and
municipal waste has historically been transported across the border from collections by private
companies (the Republic of Ireland does not have centralised Council refuse collections),
because of the landfill tax price differential. Domestically, the crime relates to disposal of waste
from legitimate demolition/construction/excavation industries in landfill sites without paying
landfill tax and in breach of environmental protection law, often involving transport in deficient
lorries and falsifying documentation certifying proper disposal etc.

As you will be aware from recent publicity, NIEA is working with ROI authorities to progress the
issue of repatriating the estimated 250,000 tonnes of waste from the Republic of Ireland that is
deposited in Northern Ireland, and work has just finished at the first site.

Annex B

Role of Niea’s Environmental Crime Unit

Background

e NIEA's Environmental Crime Unit (ECU) was established as a distinct Unit in December
2008, separate from the regulatory functions overseeing the legitimate waste industry
following recommendations made in 2007 by the Criminal Justice Inspectorate (CJI)
review panel and commitments made by then Environment Minister Sammy Wilson MP
MLA when NIEA was launched. However, the dedicated investigators in the Unit have
been active against waste crime since 2003 (as part of NIEA’'s Land and Resource
Management Unit), investigating cases of illegal dumping on a commercial scale.

e The CJI Report (October 2007) recommended that a single, separate enforcement unit
should be established to draw together all of the enforcement elements of the Agency to
produce a more coordinated and consistent approach to compliance and enforcement.

e Since tackling waste crime in 2003, the team has overseen successful prosecutions
against 419 defendants, generating £1,074 m in fines, as well as a number of custodial
and suspended prison sentences. NIEA has been instrumental in securing the first NI
environmental crime case heard at the Crown Court and has secured the first
environmental crime confiscation order ever in the UK.

e Due to the economic driver to waste crime, and the need for a further deterrent in
addition to the higher fines and custodial sentences being imposed, ECU requested and
received powers under the Proceeds of Crime Act (POCA). This has allowed ECU to
extend its work to pursue and recoup the financial benefits accrued by serious and
persistent environmental offenders causing the greatest risk of pollution.

e ECU has a team of trained and accredited financial investigators and financial intelligence
officers in-house, who have secured 6 confiscation orders worth a total of £691,196.
Further confiscation hearings are pending in the Crown Courts. Prior to ECU’s Financial
Investigators becoming accredited, the ECU worked in partnership with the former Assets
Recovery Agency to secure a further 5 confiscation orders, valued at £833,019. This
brings the total sum of confiscation orders secured to date to £1.52m and demonstrates



the considerable enforcement advantage in the confiscation approach as opposed to the
fines approach.

ECU is becoming increasingly intelligence-led and has shifted its focus to the activities of
the most serious offenders who cause the greatest risk of pollution with the greatest
negative impact on the economic competitiveness of the legitimate waste industry. It is
hoped that the long term strategy of focusing on the major criminals will also reduce the
levels of activity and hence the amount of waste disposed of. Our observation would be
that many apparently small incidents of illegal waste management are caused by groups
of businesses acting illegally. It is an efficient use of resources (mirrored by other law
enforcement agencies) to tackle the individuals who are at the head of criminality and
that is what ECU is involved with.

While smaller scale reports do not result in NIEA staff visiting sites normally, they will be
logged as intelligence and assessed for any possible connections to organised waste
criminality. High priority will be given to incidents involving: large commercial scale
deposits of waste; operation of waste management facilities without licences or permits
e.g. vehicle dismantlers, landfill sites or the commercial scale disposal of non-inert waste
(i.e. non-hazardous or hazardous).

The ECU does not have a ‘cut of point’ of scale of cases that will be investigated. Rather,
many factors are considered prior to taking enforcement action.

An intelligence led approach, coupled with financial investigation, is developing as the
effective means to deal with the offending and continues to produce tangible and
encouraging results. The value of these confiscation orders is as exceeds the fines for all
the cases taken by the team to date. The power of this legislation in providing a
deterrent and in denying funds for further offending is immense.

We cannot provide resources to carry out investigations of small-scale deposits of fly-
tipped material and NIEA does not remove illegally deposited waste for disposal.

ECU liaises with a number of regulatory agency partners, including HMRC, SOCA, the
PSNI and District Councils and its ROI colleagues. It is represented on the Organised
Crime Task Force’s Criminal Finance Sub-Group and Cross Border Fuel Enforcement
Group, and regularly participates in joint Agency operations. It also works with the media
to raise awareness and combat the issue of illegal dumping.

Although the proposed amendments to the 1997 Order will empower the Department to
remove such waste, a key barrier to the Department’s participation in such activity will
remain, i.e. a lack of sufficient staff numbers and an infrastructure network (namely
machinery and landfill sites). There is no current budget stream to absorb the significant
costs of removing such waste either by contract or by developing in-house expertise and
capability. To put this in context disposal of one tonne of non-hazardous waste costs in
the region of £80 to £85 in NI at present which does not allow for cost of handling and
transport.

Annex C

Prioritisation of Environmental Crime Unit

Background

If Northern Ireland does not take every available opportunity to follow EC Law (Waste
Framework and Landfill Directives) by tackling the illegal deposit of waste by the illegal industry
then Infraction proceedings are likely, with the European Commission recommending to the



European Court of Justice the imposition of substantial financial penalties on the UK for breaches
of the EU Waste Directive

The power to fine member states was given to the European Court of Justice when the Treaty
on European Union came into force (on 1 November 1993). Fines can either be in the form of a
lump sum or a penalty payment (Article 228(2) EC).

Successive cases have been subject to progressively greater financial penalties. From 2009, the
Commission has had the ability to refer cases of hon-compliance to the ECJ more quickly than
before, for financial penalties to be imposed. Financial penalties are calculated on a number of
factors including the seriousness of the infringement (the waste that we have in the ground is
indeed serious), the duration of the waste being in the ground (in some cases years) and the
need to ensure that the financial penalty is a deterrent to further infringements. The potential
future financial impact from Europe far exceeds the current extent of our problem.

In order to be compliant with EC requirements it is necessary to prioritise tackling of the illegal
waste management industry. We are therefore not in a position to investigate the in excess of c.
1,000 incidents reported to us every year. Investigating what has often in the past turned out to
be very small deposits of fly-tipped waste, or incidents where no prosecution is possible (for
various reasons) is a poor use of our already extremely constrained resources - the current
financial situation has left ECU almost 50% below staffing complement. We have utilised these
resources in the best way possible by having our staff trained to PSNI investigator standards,
whilst our specialist Financial Investigators maintain an ongoing professional development
through the National Policing Improvement Agency. This has helped increase the number of
cases being heard in the Crown Court and has reduced the scope for cases to be legally
challenged on procedural grounds.

Experience has shown that small deposits of waste are often made casually i.e. by dumping from
a vehicle at a convenient location such as an un-gated field, lay-by etc. In these cases it is
unlikely that sufficient evidence of the identity of the individual who made the deposit can be
identified for enforcement.

This is in direct contrast to the magnitude of waste deposits investigated by ECU, where the site
is chosen deliberately and more often than not with a financial arrangement with the landowner.
In these cases the amount of financial gain and the motivation of the perpetrators mean that no
amount of education or advocacy will bring about a reduction in offending, however it may for
casual deposits.

It would seem that a ‘one size fits all' enforcement approach is not appropriate for all cases
where offences of illegal dumping of waste are being considered. The ECU does consider a
number of factors before deciding to adopt a case for investigation — these factors reflected in
the revised Enforcement Policy, include the type and quantity of waste, environmental impact,
history of previous offending and attitude of the offender.

Annex D contains some photographs of serious waste offending for information.

Annex D
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Your reference:
Our reference:

Date: 10 September 2010

Mrs Alex McGarel

Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings

Stormont

Belfast BT4 3XX

Dear Alex

Re: Waste and Contaminated Land (Amendment) Bill — Clause by
Clause Table

| refer to the clause by clause table for the Waste and Contaminated Land (Amendment) Bill
which summarised the issues raised with the Committee in written submissions and oral
evidence sessions.

I now attach the Department’s response as requested. This paper will also form the basis for
officials’ attendance before the Committee on 23 September 2010.

I trust this information is of assistance, should you require anything further please contact me
directly.

Yours sincerely,

Una Downey

DALO

Response to Environment Committee clause by
clause analysis of Waste and Contaminated Land
(Amendment) Bill

Clause Issue Department’s Response

Generally supportive of clause (A21, |Noted. In the consultation paper
LCC, NILGA, SWAMP, NDC, SWAMP) |the Department asked for views on

1. Fixed penalty Clause should be amended to its proposal to provide a revised
notices for strengthen prosecuting powers as definition of an offence relating to
offences under proposed in consultation i.e. to shift |the unlawful deposit of waste. The
Article 4 the burden of proof from enforcing policy consultation paper had

authority to accused (BDC, SG, NDC, |proposed amending existing
NILGA) the absence of such an legislation to provide that an



Clause

Issue

amendment will pose a significant
impediment to enforcement and
there are precedents. NIEA have
found the existing wording to be an
impediment to bringing offenders to
justice (BDC) Suggested amendment
to Article 4(1)(a) and (b): ‘4. - (1)
Subject to paragraphs (2) and (3) a
person shall not - (a) either: (i)

deposit controlled waste; or (ii) cause

controlled waste to be deposited; or
(i) permit controlled waste to be
deposited, in or on any land unless a
waste management licence

authorising the deposit is in force and

the deposit is in accordance with the
licence; (b) either: (i) treat, keep or
dispose of controlled waste; or (ii)
cause controlled waste to be treated,
kept or disposed of; or (iii) permit
controlled waste to be treated, kept
or disposed of,

in or on any land, or by means of any

mobile plant, except under and in
accordance with a waste
management licence.” A new
paragraph could be added to the
clause to ensure balance between
effective enforcement and protection
of responsible persons: Article 4 (1)
(d) ‘Where a person is charged with

Department’s Response

offence is committed in any
instances where an unlawful
deposit of waste is made, whether
knowingly or otherwise. The
objective was to shift the burden of
proof from the enforcing authority
to the accused and make it easier
to prosecute waste offences. This
proposal prompted strong negative
reactions from several
respondents. Some cited a fear
that the change would impact
negatively on farmers and/or
landowners — who may well be
innocent victims of illegal waste
offences. Several respondents also
outlined human rights concerns.
While the legislation would have
provided a defence for those who
are innocent of any offence, the
Department recognised these
concerns and decided not to
proceed with this proposal. In
preparing its response on this
issue, the Department referred the
proposal to the Office of the
Legislative Counsel (OLC). OLC has
advised that this proposal does not
seem to have any practical effect.
On the suggestion of removing
“knowingly" from the offence, OLC
state that the prosecution are still
required to prove that the accused
“caused" or “permitted"” the activity
and doubt whether simply
removing “knowingly" will actually
prevent this defence being run in
the future. Further, OLC suggests
that the proposed new Article
4(1)(d) merely duplicates the
existing defence in Article 4(7)(a)
which applies to all Article 4
offences.

The Department maintains its
position that this provision should
not be included in the Bill.



Clause

Issue

an offence under article 4(1)(a)(ii),
4(1)(a)(iii), it shall be a defence to
prove that he exercised all
reasonable care to prevent the
deposit in question. Likewise, in the
case of a person charged with an
offence under 4(1)(b)(ii) or
4(2)(b)(iii), it shall be a defence to
prove that he exercised all
reasonable care to prevent the
treatment, keeping or disposal in
guestion’. (BDC)

Guidance should be provided in
partnership with councils outlining
circumstances for use of fixed
penalty notices to ensure consistent
enforcement (A21, SG, LCC, NILGA,
ODC, SWAMP, NDC) and avoid
offenders taking advantage of
differences between councils (A21)

Fixed Penalty Notices should be set
at a level that acts as a deterrent,
e.g. £200 and regularly reviewed
(NILGA, NDC, A21) and guidance,
which should be produced in
partnership with the waste
management groups, is needed to
determine a set of criteria for when
fixed penalty notices should be used
(SWAMP, NILGA, A21)

Fixed penalty notices should be set at

a £200 for domestic waste and £500
for minor commercial waste (NILGA)

Department’s Response

Agreed. The Department proposes
to prepare guidance on this issue
and will consult with councils and
the Waste Management Groups in
drawing this up. However, since
use of these powers will be
discretionary, differences between
councils may still arise. It is open
to councils or groups of councils to
reach agreement if they feel that
inconsistencies are becoming a
problem in tackling flytipping
offences.

The Department accepts that set
fines - rather than a range — may
help promote consistency of
approach across councils. However
it may on occasion be difficult to
differentiate between “domestic
waste" and minor commercial
offences; this in itself may lead to
inconsistencies in approach.

On balance, the Department
prefers to legislate for a range of
offences. It accepts that the upper
limit could be increased although it
is of the view that £400 would be a
more appropriate figure than £500
given the comments above and the
need to avoid too large a variation
in the range of available fines. In
addition, the Department believes
that a lower limit of £200 is too
high given that fixed penalty
notices are intended as a quick
economical way of penalising
smaller-scale offences. The level of
fine should be sufficient to act as a



Clause

Issue

Although councils will be able to use
funds from fixed penalty notices to
recover costs of offences, these are
intended for smaller offences and
councils will still be left with the
burden of bigger offences (SWAMP)

Need to consider how to address
differences between domestic vs
commercial dumping (NILGA, NDC)
through development of a fly-tipping
protocol before enactment of
legislation (ODC, SWAMP)

Need for adequate funding as
revenue from fixed penalty fines will
not cover staffing and training costs
(ODC, SWAMP) additional training
will be necessary for councils before
implementation (SWAMP)

Department’s Response

deterrent but not so high as to lead
to non-payment and as a fixed
penalty notice for a litter offence is
currently £50, it is thought
appropriate that the ‘entry point’
for a flytipping offence be set at
£100. In summary, the Department
feels that the legislation should
provide for a range of fines of
between of £100 to £400, that the
need for consistency should be
addressed in guidance, and,
beyond that, that councils should
be encouraged to work together to
establish common procedures.

The BiIll, together with existing
provision in the Waste and
Contaminated Land (NI) Order
1997 (“the 1997 Order") (as
amended by the Waste
(Amendment) (NI) Order 2007)
(“the 2007 Order™) enables both
the Department and councils to
recover the investigation and
enforcement costs of more serious
offences through the courts.

Agreed. A Flytyipping Protocol is of
critical importance and discussions
with representatives from the local
government sector are ongoing in
the development of such a
protocol. The Minister is taking a
close interest in this issue and has
convened a meeting with local
government technical experts to
discuss the issue.

The availability of sufficient
resources to tackle fly tipping is a
problem for both councils and the
Department. This issue can not
easily be resolved in the current
economic climate. However the
Minister believes that the best way
forward is for the Department and
the local government sector to
work together to deal with
flytipping more effectively. This
working relationship should be
underpinned by a Flytipping
Protocol which determines ‘who
does what'. In time, as quantitative



Clause

Issue

Need clarity on who is responsible for

clearing litter on land where no legal
owner can be identified (ODC,
SWAMP, BDC, SWAMP)

Need clarity on which authority
should deal with special hazardous
waste (BDC, ODC, SWAMP) Special
waste should be the sole preserve of
NIEA and councils should not be
involved in enforcing illegal special
waste (BDC)

New Article 4A(8) allows DOE to
prescribe by regulation the form of a
fixed penalty notice which will be
subject to negative resolution which
seems appropriate (ESR)

New Article 4A(10) allows DOE to
alter the amount of a fixed penalty
by order which will be subject
negative resolution. Other Bills
currently before the Assembly make
powers to alter amounts of fixed
penalties subject to draft affirmative
procedure and the Committee may
wish to amend Schedule 1
accordingly. (ESR) See Schedule 1

Department’s Response

data emerges on the scale of the
problem — in this instance smaller-
scale flytipping - this will inform
any future bids for additional
resources.

This is an issue which will need to
be included in any Flytipping
Protocol. However, realistically,
both NIEA and councils will have to
prioritise their clean-up and
enforcement activities due to
resource constraints and, unless
there is a serious danger to health
and/or the environment, they may
not be in a position to clear illegally
deposited waste from such land.

Hazardous waste should be dealt
with in accordance with the
Hazardous Waste Regulations (NI)
2005 and disposed of at an
authorised facility in compliance
with the Waste Management
Licensing Regulations (NI) 2003.
Responsibility for dealing with
hazardous waste will need to be
dealt with in the proposed
Flytipping Protocol; the availability
of infrastructure and resource
implications will need to be
addressed.

Noted.

The Department accepts the need
for consistency of approach.
However OLC is of the view that
Article 4A(10) does not require
affirmative resolution. OLC points
out that the provision merely sets
parameters; it does not set the
actual amount of the penalty. In
addition, OLC states that while
there may be cases — eg in
particularly sensitive or politically
controversial areas - where this
type of power is subject to
affirmative resolution, the majority



Clause

2. Detention of
seized property

3. Offence of
failing to pay
charge for
subsistence of
licence

4. Powers to
require removal of
waste unlawfully
deposited

Issue

The cap of £200 is too low — £300-
£400 would be more appropriate
(CTTEE)

The wording of 1(11) should reflect
that the offender will be charged an
‘enhanced penalty’ if they fail to pay
rather than a ‘discount’ for paying
early (CTTEE)

Generally supportive of clause (A21,
LCC, NILGA, NDC) Need clarity on
which authority should deal with
special hazardous waste (BDC, ODC,
SWAMP) which should reflect the
value money issues regarding its
disposal (cheaper to establish a
mechanism for disposing of
hazardous waste, such as cat litter,
centrally rather than each council
going through a separate process on
an ad hoc basis) (SWAMP) New
paragraphs (3A) of Articles 5F and
42A contain further powers to make
regulations in respect of seized
property which will be subject to
negative resolution which seems
appropriate (ESR).

Generally supportive of clause (A21,
LCC, NILGA, NDC).

Generally supportive of clause (A21,
LCC, NILGA, ODC, SWAMP, NDC)

To avoid duplication need agreement
on which organisation will use the
powers in any given circumstance
(A21, LCC, NILGA) before bill is

Department’s Response

of precedents are for negative
resolution.

See comments above.

The wording is consistent with the
existing provision for fixed
penalties for waste offences (eg
Article 5A of the 1997 Order). The
Department acknowledges
Committee concerns on this
matter. However, rather than alter
the provision as drafted, the
suggested form of wording could
be reflected in guidance on the use
of fixed penalties, specifically in
relation to the format of the fixed
penalty notice itself.

Noted. See comments above.
Hazardous waste should be dealt
with in accordance with the
Hazardous Waste Regulations (NI)
2005 and disposed of at an
authorised facility in compliance
with the Waste Management
Licensing Regulations (NI) 2003.
Responsibility for dealing with
hazardous waste will need to be
dealt with in the proposed
Flytipping Protocol; the availability
of infrastructure and resource
implications will need to be
addressed. Noted.

Noted.

Noted.

Agreed. The Flytipping Protocol
should determine this. The relevant
powers in the Bill will not be
commenced until a protocol has
been agreed.



Clause

5. Councils to
enforce Articles 4
and 5 of 1997
Order

Issue

implemented (BDC, SG, ODC,
SWAMP)

Need a more constructive approach
between councils and NIEA in the
development of a protocol (ODC,
BDC)

Concerned about landowners having
liability to clean up land of illegally

deposited waste (A21, LCC) and need

to discuss this with Justice Minister
(ODC, SWAMP)

Clarification required on who is
responsible for clearing litter in the
case of unregistered land (SWAMP)

Amendment to Article 28 of 1997
Order - Urgent need to address
confusion that exists regarding who
is responsible for dealing with special
hazardous waste and recognition of
the higher costs involved in disposal
of special hazardous waste materials
if councils are required to deal with
them (SWAMP)

Generally supportive of clause (A21,
LCC)

Councils must be given same powers
of entry and investigation as
Department under Article 5(7) (A21,

LCC, NILGA) or powers under articles

4 and 5 will not be deliverable
(NILGA, A21)

Department’s Response

Noted. As outlined above, meetings
involving both parties are ongoing.

It is anticipated that the Flytipping
Protocol will encourage action to
be taken to clean up illegally
deposited waste on private land
where the landowner is not
suspected of any involvement in
illegal activity. Realistically
however, this will be limited by
resource constraints on both NIEA
and councils.

See comments above. This is an
issue which will need to be
included in any Flytipping Protocol.
However, realistically, both NIEA
and councils will have to prioritise
their clean-up and enforcement
activities due to resource
constraints and, unless there is a
serious danger to health and/or the
environment they may not be in a
position to clear illegal waste from
such land.

See comments above.
Responsibility for dealing with
hazardous waste will need to be
dealt with in the proposed
Flytipping Protocol; the availability
of infrastructure and resource
implications will need to be
addressed.

Noted.

The Department intends to
propose an amendment to the Bill
which would give councils powers
under Article 5(7) of the 1997
Order. This would allow councils to
take enforcement action in the
event of failure to present
appropriate waste documents.



Clause

Issue

Councils needs to be given adequate
resources to take on the extra
responsibilities (A21, BDC, SG, LCC,
NDC, NILGA) and financial support
for training (SWAMP)

Must be clear demarcation of
responsibilities between councils and
NIEA (ODC, NDC, BDC, SWAMP) — as
per England (NILGA)

A cut off point in tonnage quantity to
demarcate the responsibilities of
councils and NIEA might be better
specified in legislation rather than
guidance (NILGA, NDC)

Councils should accept responsibility
for unlicensed waste disposal up to

Department’s Response

As indicated above, the availability
of sufficient resources to tackle
flytipping is a problem for both
councils and the Department. This
issue can not easily be resolved in
the current economic climate.
However the Minister believes that
the best way forward is for the
Department and the local
government sector to work
together to deal with flytipping
more effectively. This working
relationship should be underpinned
by a Flytipping Protocol which
determines ‘who does what'. In
time, as quantitative data emerges
on the scale of the problem, this
will inform any future bids for
additional resources.

See comments above. A Flytipping
Protocol will set out this
demarcation.

The absence of comprehensive
statistics for flytipping makes it
difficult to firm up on a quantitative
threshold. The Department
acknowledges legitimate concerns
in relation to the cost of such an
exercise (estimated by local
government to be between £350K
and £500K). It also acknowledges
the differing views as to the level
at which the threshold should be
set. For these reasons however, it
seems more appropriate to identify
an initial threshold and introduce
arrangements on a pilot basis, to
be kept under review. Specifying
the threshold in a Flytipping
Protocol will allow for flexibility of
approach in relation to any future
changes to this threshold. Further,
it is acknowledged that —
regardless of the level at which the
threshold is set - both councils and
NIEA will have to prioritise their
activity according to resource
constraints.

See comments above. The
Department’s preference is for the



Clause

6. Right of entry
with heavy
equipment or to
domestic premises

7. Contaminated
Land: pollution of
waterways and
underground strata

8. Appeals against
remediation
notices

Issue

20 tonnes which should be included
on the face of the bill. (NIEA
currently refusing to deal with
guantities less than 20,000 tonnes)

(NILGA, NDC, A21) Responsibility for
the amount of illegally dumped waste

between 20 and 20,000 tonnes is a
grey area and incidences of illegal

dumping will increase as landfill taxes

rise if not addressed (NILGA)

New enforcement powers are likely
(in the short term) to lead to

increased prosecutions and increased

costs. (SWAMP, ODC).

Need to be mindful that some
defendants will be eligible for legal
aid and while the courts may award
clean-up costs DOE or councils will
still have to recover their own legal
costs (CTTEE)

Generally supportive of clause (A21,
LCC, NILGA).

Generally supportive of clause (A21,
LCC, NILGA, NDC)

Generally supportive of clause (A21,
LCC, NILGA, NDC)

Is there a risk that PAC will be used

to buy time — especially if there is no

charge? (CTTEE)

Department’s Response

quantitative threshold to be
included in a Protocol rather than
enshrined in legislation. It is not
strictly correct to state that NIEA
refuses to deal with quantities of
illegally deposited waste of less
than 20,000 tonnes. In practice,
NIEA does not apply any specific
threshold - although resource
constraints and the Agency’'s
Enforcement Policy lead towards a
focus on larger-scale commercial
activity.

Noted.

Noted.

Noted.

Noted.

Noted.

Article 58(1) of the Waste and
Contaminated Land (Northern
Ireland) Order 1997 provides for
appeals against remediation
notices to be made within 21 days
to a Court of Summary Jurisdiction
where the notice is issued by a
District Council, or the Planning
Appeals Commission where the
notice is issued by the Department.
No fee can be charged by the PAC
although a fee of £100 is
chargeable for an appeal heard by
a Court of Summary Jurisdiction
under the Magistrates’ Courts Fees
(Amendment) Order (Northern



Clause

Issue

9. Interaction with |Generally supportive of clause (A21,

other provisions

LCC, NILGA, NDC).

Should there be a timescale for final
disposals? (CTTEE)

Department’s Response

Ireland) 2007. There is currently
no enabling power for the
introduction of a fee for this type
of appeal but the Department
would be happy to consider an
amendment of the Bill to that
effect. The standard fee charged
by the PAC for other appeals within
its remit is currently £126. In the
rest of the UK the similar provisions
of section 78L of the Environmental
Protection Act 1990 were amended
by section 104 of the Clean
Neighbourhoods and Environment
Act 2005, requiring all appeals to
be taken to the Secretary of State
(in England and Wales) or the
Scottish Ministers. No fee is
chargeable for such appeals. The
timeframe for the appeals process
is the same UK-wide but will vary
according to the precise procedure
adopted. The maximum period for
completion of the process is
generally 19 weeks although there
is provision for this to be extended
by the appellate body in
exceptional cases. Defra has
advised that since this amendment
took effect in England and Wales
(2006) only two appeals have been
initiated, both of which were in
respect of a single case.

Noted.

The Department believes that
existing legislative provision in this
area is satisfactory. The 1997
Order provides the legislative
framework for the management of
waste on land. The general
presumption in the Order is that
removal of illegally deposited waste
and/or appropriate remedial action
should be carried out as soon as
possible. Article 28 of the Order
currently allows councils to serve
notice on the owner or occupier of
land on which waste has been
unlawfully deposited. Such a notice
can stipulate that the waste must



Clause

Issue

Department’s Response

be removed and remedial action
taken within a specified time period
(which must be at least 21 days
from the date on which the notice
is served). The legislation provides
for a fine of up to £5,000 for non-
compliance, and a subsequent daily
fine of up to £500 for continued
non-compliance. A key point is the
need to serve notice to ensure that
an appropriate time limitation is
applied. This in effect gives
councils the powers to set a
timescale for the final disposal of
waste — which could be as little as
21 days. This provides for flexibility
of approach on a case by case
basis; a set timescale could prove
to be counter-productive, as it
might encourage offenders to
make maximum use of any such
period. The Bill does not dilute
Article 28 powers in any way but
extends them to the Department,
and also allows notice to be served
on the person believed to have
illegally deposited the waste —
rather than just the landowner or
occupier. We anticipate that a
range of factors could be
considered when setting the
appropriate timescale for removal
and/or remedial action in each
instance eg the quantity and
nature of the waste and site-
specific environmental and health
and safety risks. The most serious
waste offences are likely to be
dealt with as prosecutions under
Article 4 of the Order (offence of
unauthorised or harmful deposit
etc of waste). Such offences are
punishable by an unlimited fine and
or imprisonment of up to 5 years.
It can take some time to assemble
the evidence needed to secure
successful prosecutions for such
offences, or even to bring alleged
offenders to court. However the
Department is committed to
ensuring that illegal waste activity



Clause

10. Producer
responsibility
obligation
regulations

11. Minor and
consequential
amendments and
repeals

12.
Commencement

13. Interpretation
14. Short title

Schedule 1 -
Amendments

Schedule 2 —
Repeals

General Comments

Issue

Generally supportive of clause (A21,
LCC, NILGA).

Generally supportive of clause
(NILGA)

Generally supportive of clause but
want development of a protocol in
regard to fly-tipping prior to
enactment of legislation.(NILGA,
ODC, BDC, SWAMP, NILGA, A21)
with a ‘slush fund’ for councils to

access to cover costs of larger clean-

ups in the interim (NILGA)

N/A
N/A

The Committee may wish to consider

whether Schedule 1 should include
an amendment of Article 82 of the
1997 Order so that under Article
4A(10), 5A(10), 22B(5) and 42B(10)

altering the amount of a fixed penalty

are subject to draft affirmative
procedure (ESR) — see Clause 1

N/A

Resources Councils should be
provided with adequate resources
from central government to enable

them to implement their new powers
(A21, LCC, BDC, SG, NILGA, SWAMP)

and this should not fall to the rate
payer (ODC, SWAMP)

Department’s Response

is dealt with as quickly and
effectively as possible.

Noted.

Noted.

The Department’s position is that
the specific clauses which relate to
councils’ enhanced waste
management powers will not be
enacted until a Flytipping Protocol
is agreed. It is possible that other
clauses may require a different
commencement date. Due to
resource constraints —and the
absence of definitive data on the
scale of the problem — the issue of
a ‘slush fund’ cannot be addressed
at this point in time.

N/A
N/A

See comments above. The
Department accepts the need for
consistency of approach. However
OLC states that while there may be
cases — eg in particularly sensitive
or politically controversial areas -
where this type of power is subject
to affirmative resolution, the
majority of precedents are for
negative resolution.

N/A

See comments above. The
Department accepts that funding is
a problem and in the current
economic climate this is not an
issue that will be easily resolved. In
addition, the Department is not in
a position to quantify the resources
required in the absence of
definitive flytipping data —
particularly in relation to small
incidents of flytipping.



Clause

Issue

Estimated costs for councils to gather

data for DOE 350-500k. If landfill tax
could be ring-fenced to deal with
environmental issues (NILGA)

Resources should not determine who
deals with an incident — it should be
the most appropriate organisation
(A21)

Enforcement Powers must be
sufficient and effective deterrents
and punishments (BDC, NILGA, A21)

Demarcation of responsibility There
must be a clear demarcation of
responsibility between NIEA and
councils prior to enactment of the
legislation (A21, LCC, NILGA, BDC,
ODC, SG, SWAMP)

Of 250 formal referrals of fly-tipping
to NIEA, action was taken in 1% of
cases.

Department’s Response

Landfill tax is a reserved matter
and as such is the responsibility of
HM Treasury. Since 2003/4, as a
consequence of the Barnett
formula, NI has received an
allocation from UK landfill tax
receipts. However there is no direct
link between the area in which the
revenue is raised and where it is
spent. The use of all funding
allocated through the Barnett
formula is a matter for the
Executive.

The Department agrees with this
statement. It would also contend
that the Flytipping Protocol for
England and Wales, - while
providing a useful starting point -
should not automatically be applied
here. The Minister has therefore
convened a meeting with local
government technical experts, as a
step towards developing a protocol
that is workable in practice in NI.

Noted and agreed.

See comments above. The
Department’s position is that the
specific clauses which relate to
councils’ enhanced waste
management powers will not be
enacted until a Flytipping Protocol
is agreed. It is possible that other
clauses may require a different
commencement date.

NIEA has always focused
enforcement resources on the most
serious incidents of illegal dumping
of waste. This is due to risk of
infraction for lack of industry
regulation and the need to prevent
environmental pollution or harm to
human health. Often incidents
reported by councils are of a minor
nature and enforcement action is
not taken



Clause

Issue

Quiality of recyclate In light of new
pressures coming from EU to divert

waste from landfill there is a risk that

the quality of co-minlged collection
systems will deteriorate as tonnage
increases. Could the Bill include an
amendment (to Articles 20/21?) of
the 1997 Order to put in place
targets for recyclate quality that will
ensure councils retain/meet quality
as well as tonnage objectives for
their recycled materials (CTTEE)

Obligations relating to private land
There must be no obligation on
councils to clean up private land. If
perpetrators got to know they could
avoid landfill fees they would dump
material knowing that if the
landowner couldn’t be found or
couldn’t pay the council or NIEA
would clean it up. However the
authorities should intervene in
exceptional cases where there is an
immediate threat to public health /
risk of pollution (SWAMP) maybe a
‘slush fund’ could be established to
fund large clean-ups or a mechanism
to recoup costs from the NIEA for
amount >20 tonnes (NILGA) but
must not be borne by the ratepayer
(SWAMP)

Department’s Response

The Department is committed to
promoting improvements in the
quality of recyclates and a range of
initiatives are currently being taken
forward to achieve sustained
improvements in this regard. This
includes the £5m Rethink Waste
Recycling Infrastructure Fund
launched in May 2010, the £1m
annual funding provided by the
Department to the Waste and
Resources Action Programme (to
work with local councils to boost
the quality and quantity of
recyclates) and the Quality
Protocols Programme (to enable
certain waste materials to be
classified as quality products).
Financial incentives, the provision
of guidance/advice and the
establishment of standards are
methods which have been
introduced throughout the UK for
this purpose. The Committee may
wish to note that whilst all
Devolved Administrations (DAs)
have sought to improve the quality
of recyclates through a range of
measures, however, none have
sought to introduce legislation for
this purpose.

It is anticipated that the Flytipping
Protocol will encourage action to
be taken to clean up illegally
deposited waste on private land
where the landowner is not
suspected of any involvement in
illegal activity. This could entail
pursuing the perceived offender,
where this is appropriate. It is
anticipated that the NIEA and
councils would only act themselves
to clean up private land in
instances where there is an
imminent threat to human health
or of serious threat to the
environment. Realistically however,
activity will be limited by resource
constraints on both NIEA and
councils. Both NIEA and councils
will have to prioritise their clean-up



Clause Issue Department’s Response

and enforcement activities due to
resource constraints.

The Waste Programme Board
(previously the Strategic Waste
Board), chaired by the Minister,
provides an opportunity to consider
key waste management issues.
However the Minister is interested
in exploring further options for
partnership working, particularly in
tackling illegal waste activity. For
example, on 14 September he
Working forum There is a need for a |convened a meeting with technical
working forum to be established in experts from councils to discuss
which the DOE, NIEA and councils the flytipping problem and inform
can meet regularly to consider future decisions on the
enforcement matters (NILGA) development of a Flytipping
Protocol. The Department is
therefore interested in exploring
options for such an arrangement,
as a further development of this
existing provision for partnership
working between the Department,
NIEA and councils. The remit of
any such forum would obviously
need to be discussed and agreed
by key stakeholders.

Abbreviations:

A21 Arc 21 (Written Evidence)

Bdc Banbridge District Council (Written Evidence)

Sg Southern Group Environmental Health Committee (Written Evidence)

Lcc Lisburn City Council (Written Evidence)

Nilga Northern Ireland Local Government Association (Written Evidence)

Odc Omagh District Council (Written Evidence)

Swamp Swamp2008 (Written Evidence)

Ndc North Down Council — Late Response, Still To Be Ratified By Full Council (Written Evidence)
A21 Arc 21 (Oral Evidence — Where Different/Additional To Written)

Bdc Banbridge District Council (Oral Evidence — Where Different/Additional To Written)



Swamp Swamp (Oral Evidence — Where Different/Additional To Written)
Nilga Nilga (Oral Evidence — Where Different/Additional To Written)
Esr Examiner Of Statutory Rules Report On The Delegated Powers Of The Bill

Cttee Committee For The Environment

Ulster Farmers’ Union (UFU)
views on Waste Bill - flytipping

From: Kate Cairns [mailto:kmagill@ufuhqg.com]
Sent: 23 September 2010 11:23

To: McGarel, Alex

Cc: Wesley Aston

Subject: Waste Bill- fly-tipping [Scanned]

Alex,

Below is a few points on fly-tipping from our response to the waste bill. The last point is
probably the one that is most relevant.

Let me know if you need any further information.
Regards
Kate

e As part of its response to DOE’s consultation document- Proposals for a Waste Bill the
Ulster Farmers Union highlighted the issue of fly-tipping.

This is a big issue for allot of our members. Private farmland, particularly land interfacing with
urban areas, is often an easy target for fly-tipping incidents, particularly during public holidays
when bin collections days are disrupted. Under current legislation, public officials only have a
legal requirement to remove fly-tipped rubbish from public places, roads etc. They are not
obliged to remove fly-tipped waste from privately owned land. Although some local authorities
and government agencies can be sympathetic about the problems of fly-tipping and in certain
situations may help the landowner victim, in the majority of cases it is left to the land manager
to remove, manage and pay for the disposal of dumped waste. In the case of serious incidents,
which are clearly the result of organised criminal activity, or where the waste involved is
considered hazardous, the costs of removal can be substantial. If the landowner fails to remove
fly-tipped material sufficiently he could be prosecuted and made to cover all costs of a clean-up.

e By simply prosecuting a landowner, just because he owned the land, this does little to
prevent future incidents and a landowner could potentially become a repeat offender,
without actively committing any criminal act.

e Itis impossible for landowners to fully prevent fly tipping, incidents which are often
unknowingly deposited. The UFU believes current legislation is unfair, unhelpful and it is
not in the public interest for farmers to continually bear the cost of cleaning up illegally
dumped waste. For a long time we have been lobbying government for more support to



be made available to help farmers who are innocent victims of this crime. We feel that
these proposals could only make the issue bigger and more unfair.

e It would be extremely unjust for landowners to be committing an offence even though it
has been caused by factors outside of their control.

e Itis worth noting, there may be cases where farmers buy land and later find controlled
waste that had been previously buried. In these cases, farmers may not seek
professional advice for fear of prosecution therefore the waste could end up causing
more environmental damage because it has not been appropriately dealt with.

e The UFU considers it extremely unfair and unjust that the burden of proof could be
simply shifted from the enforcing authority to the ‘accused’. The Department, in
conjunction with local councils, should be seeking to reduce/prevent incidents of deposits
of waste, not simply issue fines to unknowing landowners. Enforcement authorities are
best placed to implement an effective investigative procedure and it would be extremely
unfair that the burden of proof could simply be left to the landowner.

GLASSDON Letter to the NI Assembly Environment
Committee
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26" Septernber 2000 tici
Dhaar Ay,

We have recently obrtained a copy of a better that was sent to the NI Assembly Emdronment Committes by Mr
Lric Fandall of Bryson Recpcling, which makes sedous and incarrect accusstions regardomg;

1 The guality of the dry recyclables callected by the Marth 'West Grawg and
1 The ability of Glassidon RAecycing b process these dry materials io & standand that is acceptable to e
pracessars in the LK and redanc,

We are obviously very conzerned that the Environment Commilles are only hearing one side of this story from a
party who do nat have any direct evidence to back up their daims bug also have a vested interess in promating
thedr preferred method of callecting dry recyciz bles, We would also like Lo sel the record straight with rsgard 1o
the alleged quality issues and, in particular, how Glassdon's name as a respected, professioral recycling
company, has been called nle question, Thersfors we request that this better be pressated 1o the Envirenment
Committse and the Minister for the Departm=nt far the Environment, in.an effort to provide some balance fo
this dehate,

Unlike the negative erphasis of the letter in question, we iterd to concentrate our response an the pasitive
aspects and benelits that & well managed comingled dry recyclable collection sanvice can aller. \We would alio
like o highlight the eacelient record that both the North West Group ard Glassdon hiaes achigved over the last
siw years, under the curren dry recyclables contract. However; first of all we do have to respond directly to the
claims made by Hultamaki, in their letter ta Eric Randall of Bryson Recyciing dated 23 June 2010, which has
Epirm incladesd in Br Randall's appersices,

Glassdon entered into a 5 year contract with Huhtamaki (Lurgan), for the supply of "Mixed Papes” in 2005,
Iritially there was a good relaticnship beteseen the companies and Glassdon did indeed supply 1200% of
Huhtamaki's requirements. However; the relatiorship became strained in 2008/09 because of pricing and
Huhiamaki's perceived issues with the quality of Glassdon's paper. During 2007708 Huhtamaki were being
supphed recyched paper from Glassdon for a price substantially bower than that being pald by cther paper re-
prowessars, This is borne oul by the Tact that during the same pariod, Glassdon were selling their exoess paper
[af the same quality], ba a rumber of other UK Mils with no complaints about quality.

Wher the supply contract betwesn Glatidon and Huftamssi came up for renswal in October 2008, Glassdan
weie af the opinion (based on wider market feed-back), that there were o quality Esses and that they could
achinue substantially higher prizes lar their papes than Huhtamaki wers wiling ta pay, Therelare Glassdan wene
urwilling to enter inte a new long term contract with Hubitzamalks bt could offer them a limited valume of paper
o month by menth Basis a1 the market rate. Since then Glassdon have continued to supaly Huhtamaki 2
limited volume of paper at a substantially highsr price than previously paid.



We'e would now like ko eddress the wider subiject of the qualing of the dry recyclables collected by the Moeth West
Gravp and the abilty of Glassdon to process these materials to a standard that meets the requirements af re-
processors in the L, Ireland and further afield,

Glagsdor were pwarded the coriradt o process comingled dry recyclables collected by the Mortn West Group in
2004, This waz 3 5 vear conlract with the provigion hor g 2 yess exteasion, wiich the Mok Wesl Group aaanded
1 Glassden in 2000. Glassdon are vary proud of the relationship we have develaped with all of the counclls in
the Morth ‘West Group over the last 6 years. Through dose communication @ad escellent education ol tha public
by the North West Graup, it i our opinion that, having seen a wide varety of sources af dry recydables, the
miaterials colléctad in thid ragios are armong the cleaneit syvailabde in the LK. Thiz iz sisaported by the fact that
after the material has keen processed through our MBF in Toomebridge, we achieve a final waste level {non
recyclable materials), of on average 6%, though approximately 509 ol this s plastic bags, which we ane noaw
recovenng. This is set against the fact that the Morth West Group boasts the highest dry recyding rate [25.6% in
PO0E,09], of any of tha regions in Northern Ingland,

As part ol the process af being awarded the extension to the drg recyclables contract in 2009, Glassdon offered
ta improve their service, providing better value for raney by including € additional waste rraterials in the
romingled collection. These were; miboed plastc containers, Tetra Pak, Acrosals, Testiles, small WEEE, and
batteries. These new materials have hed no slect what sooever on the quality of Glassdon's outhound
commasiizies, Mr Randall clasms, in kas letter, that adding mare materials resulted in s dramatic deterioratsan of
meaberial qudu-f,s',:nnrr, e wieves of The ramed four ocal I’Fﬂl'l:(l!'i-:l.'.l'!- as the basks for this concluslon. We

MMMWE}M H-:m.-euer we ane and rwe ueeﬂ mn-nl.-'lr-a waﬂnu;u Ian-d Irish based re-
processors and brakers with the commodities vwe have sorted from comingled collections and they are mors
thar sotisfied with the quaity of these materials and ame paying the top market prices for tham, Wi have
abtarhed letters from thres of these re-processers, 506 Paper, AWS Plastics ard Teatile Recyding Lid, a5
eyidence of their contineed support 3nd satisfaction with the guality of sur matesiaks. it is also worth painting
out that we have supplied Movelis with baled Alunirdum cang for marry vears and they hinve reeer raised any
issues regarding quadity

Wig are all sware that the debate over comingled collections verses kerbsde sort is a very hat topic. 'Wrap have
been very muwch o the pro-kerbide sool camp loe the sst cowple of years, Hiwever; thens are a v ber of wery
Impoetant factors that musst be taken into consideration to balance this dews;

1, ‘W wauld refier the comméttee to an article in MR [Materials Recycling Weekly) from 7% May 2010,
regarding a review carmied out by Enironmental Conzsultants WYG, ta highlight successful recycing
schemes (of any design] and to re-esamine sorme of the arguments reganding comingled colactiong. The
ey fmdings of this review are as follaws: [we hawe attached copy of the full artcle for your reference]

® 26 of the top-performing 30 English lacal sutharities lor dey reyding use camingled collactiong

*  WasteDataflow infermation for 2008/09 showed lozal councils wsing comingled colection
performed sgnificartly better than these using kerbside sert collactions, diverting an average
255% mors tonnags even after allowing for MAF rejections

= Using alternate-week collectians of residual waste and comingled dry recydables from wheeled
bi=is, plus weekly food waste collections and chargeable parden waste collections, can produce
recyding and composting rates of T0% |

#  There is anecdotal svidence that comingling can imarove operational health and sab=ty, public
gace ol wes snd streat deanfiness



= MRFs produce recyclates from comingled collections that mect the specifications of
reprecessars in the UK and abroad, which is the only true and targible test of Recycate qualty.

On cantamination
*  Overall MRF repect rates af 2-10.8% are typical, with 4% being the average
& Contamination rates are much lower for mede BME="s that acospt a wide range of materiak
#  Discussions with UK reprocessors indicate that materials from MEF's are pust as acosptable as
kerhside-10m anes '
*  Soime MRF's report contamdnation rates of less than 15 in paper bales, which maets the paper
specification of typical UK mill requiremenls as suggestsd im PAS 1035,

2. Thereiz a growing trend of UK Paper Mills building Lheir twa Tully comingled {inclading glass) MRF's!
A heing pae whio have bullt a MBF in Southampton and Shatton Paper [UPM-Eymmene (UK} Limited),
ane aof BMr Randsil's references, anre currently building a fully comingled MAF in Deeside, There ane 3 very
mportant reascns for this;

i. UK Paper mills need to secure graater valumaes of recycled paper ta supply thair

oparations and they cannot capture suffident volume via serbsde-sort systens

i, Local authorities are uoder pressune to recycle 3 much greater peroentage of their waste
and therefore mousk use the mast econemical and sucoessful methoeds of callaction te
achieve this, The paper mills are reacting to this and providing fully comingled services
because il ey don't, other companies will secure the pager Uy requing

lii. Tha technokagy Is now avallab e ta rellably sort fully comingled matenials and produce
top puality rececded paper that mests the regquinsd specificatisrs.

We can anly add our weight ta this debate ard argue that il kecsl councils in NI want te achiess the recytling
rates that they rmasst, to awold B4 fines and save maney by avoiding landfill casts, then comingled cobections are
the best eption. 1L s also very impontant Lo rate that the cast of comingled collections has and will cantinue 1o
comse doeen, due to ncreased competition and the relative valus of the commodities thst can be recovensd from
the recyced meterials. We would suggest that councils will see much lower gate fees affered far comingled dry
recyclable contracts in the coming year, 235 mzny cown’s re-bender thedr conbracts and this will make Lhe aplion
af comingled collertions evem mare attractive,

‘with this im mind Glassdon (ntend to offer 3 service that, we baliews, will be unique not anly im NI but across the
UK. Glassdon are currenthy investing in @ multi-milses pound eagrade 1o our existing facly in Toomse beidge,
This will Brorporate state of the art separation egaipmant ta sart the various comingled materialk including
paper and glass and & first of its kind glass cean up plant. The new glass clean up plan will allow shredded
paper, plastic caps and ather contamirants 1o be removed from the glass, prior to it being fed into aur existing
stabe of Uhe ar, ful cobour sort, glass phant [the ooly ane of its kind in Ireland and reputedly the most advanced
in Europe]. We expect to be able to recaver 905 af the plass we capture and 21| of this recycled glass will go back
inlo glass packaging manufactire. Wi believe this will be the only true complete comingled serdce, which
processes paper and the glass to the stage that they can all be used by reprocessars anel thie glass does nof end
U G AERTEEATY.

with regard to all the commedities that Glassdon trade, quakity is of the upmost mpartamce; we are a
comirerdal onganisation and therefone must ersune that we sell sur mateniak at the highast achervable rates,
This can onlky be achieved by constantly mesting reprocessar's spedfications and as steted earlier this is the anly
trug ressure of Recyclate qualimg.



Wie thank you Tor Laking the time 1o read this leter, we hope that it has at least helped ta bafance the argumert
nut feraard by M- Rardall. Shauld the committes like any Further informiation o wauld e todsit sur newly
upgraded Facility, which will be completed by the enad of lapuary 2011, please do not bestate ta contact the
undersigned and we will ke anly toa happy 1o chlige.

¥iars sinengly

Bickael Desney
General Manager

-
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SCA

T Whem If May Coneam:

SCA Recycling UK Ltd purchase approximately 1000 tonnes per manth f
Mews and Pams gmde paper month frerm Glassdon Recydding. This rmaterial
15 shipped directly fo an established Aslan paper mill that S0A Resycling LK
Lid have besn supplying ta for over 20 years. However, shauld the SCA mil
in the UK requie addifional supply we can and have diveried some of
Glassdor's News and Pams grade paper thers.

Owver the past 2 years Ihe quality of the News and Pams grade paper
supplied by Glassdon has mel and besn in sccordance with the and
customen: grada specificatons. There have bean no issues with the quality
of this materal supplied and SCA Recyding LUK Lid are more than happy o
gmm the cument contraciual arrangaments, which are in place with

Yours faithfully

Uoe QA
Claire O'Denoghus v

Gakes Manager
5CA Recydling UK Limited
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To Whaom it may concern

Glassgon have been supplving AWS with plastic battles aver the last 5 years, The quality of the botties
Glassdon supphy has never been in guestion and has actuatly improved over the last 12 months wilh the
mireduction of new seperation equipment and Guality Contral Procedures.

It i5 our apinion that the intreduction of additional materals In the North West Group®s collection has
had no effect whatsoever on the quality of the provessed commadities Glassdon supply.

I addition, with mixed plastics baing acceptad at mare and more Kerbside collections throughout the
UK and Ireland, AWS have installed stabe of the art processing equipment at owr battle processing
faclity to handle mixed plastics. These non Battle plastics will be segregated By palymer and processed
further to increase recovery rates of these grades.

ours Sncensty
Martin Robb

Purchasing Manager
AWS Ecoplastics Ltd
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Ta Wham [t May Coneern

Textle Recycling Lad has been working with Glazadon Reeveling for the past number of
wears, prompling the reeyeling of vsed clothes und lextiles in Monhem Teland, Gilassdon has
recently started collecting clothes/extiles vin the “camingled dry recyclable conlruct” they
have wilh the North Wesl Group,  These clothestextiles are segregated, washed, drisd and
then hagged ready for aur collsetion,

The quality and the cleamliness of the clotheattextiles recelved lrom Glassdon hes been
excellent, We hive no issue dn confirming that we cun and are accepting elatheaestiles from
comirgled collection methed as long as they are processed In the manner that Classdon has
bizem doing to dale

owrs faithfully

Abdan Kenny

Busipeas Development Manager
far Textile Beeycling Lid
Maobile: 00 353 8T 63] 1698
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IRe-igniting the collection system debate

by cansultz
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Examiner of Statutory Rules Advice on Waste and
Contaminated Land (Amendment) Bill Delegated
Powers

Scrutiny of Delegated Powers

Advice to the Committee for Social Development



From the Examiner of Statutory Rules on the Waste and
Contaminated Land (Amendment) Bill

1. I have considered this Bill, in conjunction with the Delegated Powers Memorandum submitted
by the Department of the Environment, in relation to powers to make subordinate legislation.

2. The Bill contains several powers to make subordinate legislation. Clause 1/new Article 4A(8) of
the Waste and Contaminated Land (Northern Ireland) Order 1997 allows the Department to
prescribe [by regulations (see Article 2(1) of the 1997 Order) subject to negative resolution (see
Article 82(1) of the 1997 Order)] the form of a fixed penalty notice under that Article; and Clause
1/new Article new Article 4A(10) of the 1997 Order allows the Department to alter the amount of
a fixed penalty under that Article by order [subject to negative resolution — see Article 82(1) of
the 1997 Order]. Clause 2/new paragraphs (3A) of Articles 5F and 42A of the 1997 Order contain
further powers to make regulations [subject to negative resolution — see Article 82(1) of the
1997 Order] in respect of seized property under those Articles.

3. The regulation-making powers set out in the Bill, and the level of Assembly scrutiny (negative
resolution) attached to them, seem appropriate and | do not draw attention to them.

4. But | draw attention to the order-making power in clause 1/new clause 4A(10) of the 1997
Order to alter the amount of a fixed penalty notice by substituting a new amount — order
subject to negative resolution (see Article 82(1) of the 1997 Order). As the Department points
out there are already other order-making powers (subject to negative resolution — see Article
82(1) of the 1997 Order) to alter fixed penalties by substituting new amounts: these are, it
seems, in Articles 5A(10), 22B(5) and 42B(10) of the 1997 Order as inserted by the Waste
(Amendment) (Northern Ireland) Order 2007, made before the restoration of the Assembly with
very limited legislative scrutiny. Because of the general nature of what is in Article 82(1) of the
1997 Order these orders allowing for the alteration of the amounts of fixed penalties are subject
to negative resolution. But other Bills currently before the Assembly make powers to alter the
amounts of fixed penalties subject to draft affirmative procedure: see, for example, the Sunbeds
Bill and the Dogs (Amendment) Bill. Accordingly, the Committee may wish to consider whether
Schedule 1 to the Bill should include an amendment of Article 82 of the 1997 Order so that
orders under Articles 4A(10), 5A(10), 22B(5) and 42B(10) of that Order (altering the amount of a
fixed penalty by substituting a new amount) are subject to draft affirmative procedure,
(consistent with other current Assembly Bills) rather than subject to negative resolution. This
would seem to be the appropriate level of Assembly scrutiny for the alteration of fixed penalty
amounts.

6. There are no other matters to which | draw the attention of the Committee for the
Environment.

Gordon Nabney

Examiner of Statutory Rules
26 May 2010

Waste Bill Drafted Amendments

Depaitrnint of T
@ Environment
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Private Office Assembly Unit
Clarence Court
10-18 Adelaide Street

BELFAST BT2 8GB

Telephone: 028 90 5 40855
Facsimile: 028 90 5 41169
Email: una.downey@doeni.gov.uk

Date: 15 October 2010

Mrs Alex McGarel

Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings, Stormont
Belfast BT4 3XX

Dear Alex

Re: Waste and Contaminated Land (Amendment) Bill

Following officials’ attendance at the Committee meeting of 28 September 2010, Committee
requested sight of the Department’s proposed amendments to the Waste Bill.

I now attach a schedule of amendments to the Bill which the Minister plans to bring forward at
Consideration stage.

Amendment to Clause 1: Fixed Penalties

The attached amendment to the Bill will allow for a range of fines of between £100 and £400 for
offences under Article 4 of the Waste and Contaminated Land (NI) Order 1997. The Bill currently
contains a £200 upper limit for these fines.

Clause 5: Enforcement powers

Under the Bill as drafted, council officials would not be able to take enforcement action in the
event of a failure to present appropriate waste documents. The attached amendment to the Bill
will extend to councils powers under Article 5(7) of the 1997 Order and therefore allow them to
take this action.

Clause 8: Contaminated Land

The attached amendment to the Bill will provide for the Planning Appeals Commission to charge
a fee to hear an appeal brought under Article 58(1) of the 1997 Order.

I would stress that the Attorney General has not yet confirmed that in his view the Bill - including
the planned amendments should they be passed — would be within the legislative competence of
the Assembly; nor have the amendments received the approval of the Executive Committee.

| trust this information is of assistance; however should you require anything further please
contact me directly.



Yours sincerely,

Una Downey

DALO
Waste and Contaminated Land (Amendment) Bill

Amendments to be Moved at Consideration Stage
Clause 1, page 2, line 19, leave out ‘£200" and insert ‘£400°

Clause 5, page 6, line 37, leave out ‘(but not regulations under Article 5(7))’
Clause 5, page 6, line 41, leave out ‘(but not regulations under Article 5(7))’
Clause 5, page 6, line 41, at end insert—

‘(2A) In Article 5A of the 1997 Order (fixed penalty notices for certain offences under Article
5(8))—

(a) in paragraph (1) for “the Department" (where it first occurs) substitute “an authorised officer
of an enforcing authority”" and for “to the Department" substitute “to the enforcing authority";

(b) in paragraph (2) for “Department"” substitute “authorised officer" and at the end add “to the
enforcing authority";

(c) in paragraph (9) for “the Department" substitute “an enforcing authority";

(d) in paragraph (11) for “The Department may" substitute “An enforcing authority may" and for
“by the Department” substitute “by the enforcing authority";

(e) for paragraph (13) substitute—

“(12A) Article 22C (use of fixed penalty receipts by a district council) applies in relation to
amounts received by a council under this Article as it applies in relation to amounts received
under Article 22A.

(13) In this Article—

“authorised officer" means an officer of the enforcing authority who is authorised in writing by
the enforcing authority for the purposes of this Article;

“enforcing authority” means—
(a) the Department; and
(b) in relation to an offence committed within its district, a district council.".’

Clause 8, page 8, line 38, at end insert—



‘(2A) After paragraph (1) insert—

“(1A) Article 127(2)(b) of the Planning (Northern Ireland) Order 1991 (power to prescribe fees
for appeals to the planning appeals commission under that Order) shall apply to appeals under
this Article as it applies to appeals under that Order; and a notice of appeal to the planning
appeals commission under this Article shall be accompanied by such fee (if any) as may be
prescribed under Article 127(2)(b) of that Order.".

Ministerial letter re recycling targets
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CORRESPONDENCE FROM MICHAEL DEENEY, GLASSINOIN RECYCLING ON
BRYSON RECYCLING'S LETTER TO THE COMMITTEE

| o aware that the Commitiee is comently giving detailed consideration o the quality of
recyelzbles produced by Incal Muaterial Recovery Facilities (MBEFs). This is an issue which is
clewrly of imporiance to the sustainable development of the recyeling sector and 1 very much
weleomse the Comrmittee’s focus on this mater,

o revently forwarded o the Department for review and comment o copy of a letter from
Lric Randall. Bryson Reeveling. in comjunciion with Huhtamaki, Cherry Polymers, Cuinn
Gilass und Covkstiam Textibes (four locally basad reprocessing compandes) to the Commities,
I'he letter was considersd by the Committee at its 16 Septamber 2010 meeting.

wou will be aware that in his letter Mr Randall outlines the concerns of Bryson and the four
reprocessors on a perceived decline i the guality of recyclables from some named ncal
WIRFs. My officials are currenily preparing a response 1o the matiers aissd by Mr Randall
shich will e issued fo you in the near fatre

| wonld wish, kowever. o draw your attention 1o a letier which | have recontly received from
Michael Decrey, General Manager, Glassdon Recycling {a recveling company hased in
loomebridge which owns and operates a MRF facility) dated 28 September 2010 and which
w ol direct relevance to the Commibtes’s current consideration of recyvelate quality. As you
will be aware Glassdon is one of the MRFs specifically identified in Mr Randall's lelter by
Huhigmaki jthe Lurpan-hased paper recycling company). Fubtomaki note that they have been
reguuired 1o swakch virually all of their supply of recyclables from Glassdon o other MEFs
hecause of the decline in the quality of oulpat produced by Glassdon, [n s letter Mr Deeney
advisgs that he has recgived a copy of Mr Randall’s letter and outhines s concerns.

Wihale o wonld nod be appropriates for me to comment on the detailed commescial issues
which have been raised inothe leters from Brveon and Glassdon, the letters do highlight the
lacl that there are significant commereaal issues involved in the sale of recvelates, Thev also



highlight thai there are a number of isctors which will influence these commercial decisions
by MRF operators and reprocessors. Such factors include the quality of recvelates. the price
ol reeyelates und demand for recyelutes locally and globally: all faciors which vary with the
Rl )

| sure you agree that careful consideration is required ahead of any additionnl intervention
e government '-.nl.' intervention which influences the operation of markets is genemlly
required whers there iz clear evidence of market fallore, An intervention could patentially
imipasst on local businesses and jobs, both in recycling facilities and in reprocessing facilities,
aml could also inedvertently lead 10 a redoction in the levels of recyeling and an associated
increase b landdill

| nderscand thar the Comtties intends o propose & clause for the Wasic and Comtaminaled
Lamdd Bifl which would address ihe 1==ues :}I'r\:-[:}'n:l:ur: quality. | am keen 1o contimes o work
with the Committes on this melter and will be happy o look at these issues again in light of
that proposal. | would request, however, that the Commitiee gives doe consideration to the
iaawes which lave been raised.

I thee meantime, vouw may wish 1o note that Mr Deeney wrote to me in August to imvite me 1o
wiain Cilassdon's facilises in loomebodge. Amangements have been made for a towr of the
tacilities on 14 October 2000, You will wish to note that in his letter Mr Deeney also extends
his invitation 1o the Environment Commities.

I trust this letier will be helpful in your ewrrent consideration of the development of the
recveling sector,

Y ours sincerely

EDWIN POOTS MLA
Minister of the Environment

Departmental reply to Committee queries
on recycling

Deparment of e

Environment

WAL ODET O

Private Office Assembly Unit
Clarence Court



10-18 Adelaide Street

BELFAST BT2 8GB

Telephone: 028 90 5 40855
Facsimile: 028 90 5 41169
Email: una.downey@doeni.gov.uk

Date: 13 October 2010

Mrs Alex McGarel

Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings

Stormont
Belfast BT4 3XX

Dear Alex

Re: Request from the Committee for the Department’s Views on a
Range of Recycling Issues

At the Environment Committee meeting of 16 September departmental officials briefed members
on the work being taken forward by the Department to achieve improvements in recycling rates
and the quality of recyclates. Following this meeting the Committee has requested the following
information:

a. Rejection rates for Material Recycling Facilities in NI (by Waste Management Group (WMG));
b. Projects which have been offered funding under Round 1 of the Rethink Waste Fund;

c. The costs of recycling waste for each local council;

d. Data on glass recycling levels; and

e. The Department's response to a letter submitted to the Committee by Bryson Recycling on
recyclate quality.

The Department’s response on each of the above is provided in Tab 1.

| trust this information is of assistance, however, should you require anything further please
contact me directly.

Yours sincerely,

Una Downey

DALO
[by email]

Tab 1



Response to Environment Committee (September 2010)

Introduction:

1. Following the Environment Committee meeting of 16 September the Committee has requested
information from the Department on the following issues:

a. Rejection rates for Material Recycling Facilities in NI (by Waste Management Group (WMG));
b. Projects which have been offered funding under Round 1 of the Rethink Waste Fund;

c. The costs of recycling waste for each local council;

d. Data on glass recycling levels; and

e. The Department’s response to a letter submitted to the Committee by Bryson Recycling on
recyclate quality.

A Rejection Rates for Material Recovery Facilities in Northern
Ireland
(by Waste Management Group):

2. The Committee was provided with figures on Mechanical Recycling Facilities (MRF) rejection
rates at the meeting on 16 September. The two key sources of information on rejection rates are
the Waste Management Groups (WMGs) and the Waste Data Flow System.

3. The latter is a UK-wide web based system through which local councils report on their waste
arisings/treatment methods and for which the Northern Ireland Environment Agency is the
monitoring authority. There is some variation between these two sources and, therefore, Figure
1 provides both sets of figures. Where there are differences between the two these figures,
those differences are addressed in the commentary below.

4. The average rejection rates for the Material Recovery Facilities (MRFs) in each of the
WMGs/Northern Ireland as a whole are as follows:

Figure 1: Input and Rejection Rates MRFs (by WMG).

WMG Data - Waste Data Waste Data Flow
Waste WMG Data - |\ orage MRF |Flow Data-  |Data - Average
Management Input S L
Grou Tonnages Rejection Rate |Input MRF Rejection
P 9 (%0) Tonnages Rate (%0)

Arc21 40,038 7.4% 48,406 5.4%

SWAMP 31,428 5.9% 23,639 7.8%

NWRWMG 23,977 5.0% 18,384 5.0%

Northern Ireland 195,443 6.3% 90,429 6.0%

5. NWRWMG - The figure supplied by the North West Region Waste Management Group
(NWRWMG) gives a higher waste input tonnage than the Waste Data Flow (WDF) data as the
latter only refers to kerbside collected waste which has been sent to an MRF for treatment whilst



the former includes materials from Household Waste Recycling Centres (3,460 tonnes approx.)
and from “bring sites" (2,100 tonnes approx.). The rejection rate, however, using either of these
data sets remains unchanged at 5.0%.

6. Arc21 - The data supplied by Arc21 indicates MRF input tonnages of 40,038 tonnes which is
much lower than the 48,406 tonnes recorded on Waste Data Flow. The relevant MRF rejection
rates stand at 7.4% and 5.4% respectively. The data supplied by Arc21 relates to the MRF input
tonnages for only 8 of the 11 councils in the area as the remaining 3 councils have in place
kerbside sort collection systems which enable waste to be collected and sorted by material type
directly. Whilst this material may be sent to a MRF for baling it may not go through a further
sorting process. However, when this data is included in the overall MRF input tonnages the
rejection rate is automatically lowered as the rejection rate for kerbside sorted material is
minimal.

7. SWAMP - SWAMP’s data demonstrates much higher MRF input tonnages than those recorded
on the WDF system yet the rejection rate provided by SWAMP is significantly lower than that on
WDF. The higher input tonnages are due to the inclusion by SWAMP of some of the residual
waste from HWRC which is also sent to MRFs for sorting — as noted above the WDF system only
includes kerbside collected waste for recycling.

8. While this information addresses MRF rejection rates, it is not currently possible to monitor
any rejection of materials by reprocessors as the activities of reprocessors are not monitored
subsequent to them purchasing the materials.

B) Projects which have been offered funding under Round 1 of the
“Rethink Waste Fund"

9. In total 16 projects have been offered funding of circa £2.83m through Round 1 of the
Rethink Waste Fund. Further detail on the successful projects is provided in Figure 2 below. The
Waste and Resources Action Programme (WRAP) which is administering the fund for the
Department is currently engaging with successful applicants to finalise the funding agreements.

Figure 2: Round 1 Rethink Waste Fund — Successful Applications

Applicant Project Description

North West Region Waste

Management Group Provision of home composters for 5 councils in the area
(NWRWMG)

Purchase of compactor to compact timber at Household Waste

North Down Borough Council Recycling Centre (HWRC) and maximise use of existing skips

Purchase compactor to compact timber at HWRC and purchase

Ards Borough Council new roll on/off skips

Purchase brown bins for food garden waste for 5000

Ballymena Borough Council households

Purchase home composters, brown bins and caddies for

Omagh District Council food/garden waste and purchase of collection lorry

Dungannon & South Tyrone Funding for food and garden waste Collection, HWRC and
BC Home Composters

Strabane District Council Extension of glass collection to 5,500households



Applicant Project Description

Ballymoney Borough Council Upgrade of Civic Amenity site and HWRC
Magherafelt District Council Mixed glass collection service
Funding for HWRC
Funding for HWRC

Funding for a transfer station (storage facility) for food waste -
would enable council to collect food waste in brown bin for
first time

Down District Council

Larne Borough Council

Cookstown Borough Council

Purchase/install concrete wall units to recycle more timber at

Ballymoney Borough Council recycling/transfer facility

Purchase 2 vehicles for 3000 households for food waste and

Lisburn City Council dry recyclables. Purchase of green and brown bins.

Storage facilities for bulky waste (will enable more bulky items

Belfast City Council to be reused/recycled.

Purchase of mobile reycling unit for community events as
currently only residual bin provided

£2.83M

Antrim Borough Council

Total Funding Offer

C. The Costs of Waste Recycling at Council Level

10. The Department does not hold data on the costs to local councils of recycling waste hence
this information has been requested from and provided by the Waste Management Groups.
Figure 3 below provides a breakdown for financial year 2009/10 of the overall capital and
revenue costs for each council. The average cost per household within each council area is also
included. Whilst the data indicates that there is considerable variation in the costs between
councils it is important to note that this may be due to variation in how councils calculate their
recycling costs. The figures therefore should be interpreted with caution.

11. The figures do not include the capital costs incurred by either Ballymena or Down as these
have not been provided at this point to the Department.

Figure 3: Recycling Costs (Per Household) By Local Council

Household Annual
Cost per |Recycling Househol
W.M. . Total No of Househol & d Waste
Council Household . Per
G Cost (£) d Compostin
(S Househol
£) g Rate - d
2008-09 (Tonnes)
1 |Antrim £2,110,000 (19,900 £106 48.33% 1.595
2 |Ards £1,669,000 32,300 £52 33.90% 1.269
ARC 21 /3 |Ballymena £1,226,039 24,800 £49 36.20% 1.306
4 |Belfast £11,058,00 116,600 £95 26.31% 1.045

0



NWR
WMG

SWaM

2008

Council
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Carickfergus
Castlereagh
Down

Larne

Lisburn

Newtownabbe

y

North Down

Ballymoney

Coleraine

Derry

Limavady

Magherafelt

Moyle

Strabane

Armagh

Banbridge

Cookstown

Craigavon

Dungannon

Fermanagh

Newry &
Mourne

Total
Cost (£)

£959,000
£1,245,000
£2,225,594
£855,205
£3,242,000

£1,641,000

£1,633,000

£246,000

£1,264,789

£3,221,996

£740,234

£1,351,640

£678,942

£351,176

£731,500

£927,965

£633,000

£1,665,000

£1,050,235

£1,932,000

£1,815,363

No of
Household

16,700
28,400
26,000
13,300
44,400

34,100

33,600

11,500

23,100

40,000

12,000

15,200

6,600

14,300

20,600

18,300

12,800

36,800

20,000

23,300

34,300

Cost per
Househol
d

(£)

£57
£44
£86
£64
£73

£48

£49

£21

£55

£81

£62

£89

£103

£25

£36

£51

£49

£45

£53

£83

£53

Household
Recycling
&
Compostin
g Rate -
2008-09

32.95%
38.08%
32.63%
40.50%
33.14%

34.98%

40.39%

32.47%

38.44%

32.61%

33.03%

42.13%

30.75%

25.68%

36.30%

47.90%

38.96%

35.42%

33.33%

26.72%

32.65%

Annual
Househol
d Waste
Per
Househol
d
(Tonnes)

1.212
1.059
1.162
1.214
1.190

1.302

1.195

1.148

1.286

1.251

1.430

1.384

1.161

1.235

1.175

1.373

1.361

1.185

1.426

1.165

1.286



Household

Annual

Cost per |Recycling Househol
W.M. . Total No of Househol (& d Waste
Council Household . Per
G Cost (£) d Compostin
Househol
£) g Rate - d
2008-09 (Tonnes)
é Omagh £921,104 18,500 £50 38.13% 1.185
Total 245’394’78 697,400 £1,577 - 1.217

D) Data on Glass Recycling Levels

12. It is estimated that in 2008/09 waste glass accounted for around 63,000 tonnes of all
municipal waste arisings (1,017,000 tonnes) in Northern Ireland of which 23,300 tonnes (36.5%)
was recycled (either through kerbside sort schemes, civic amenity or bring sites). A recent

assessment undertaken by the Department in collaboration with the WMGs on the potential to
achieve higher recycling rates indicates that there is potential to recycle an additional 14,000 —

19,000 tonnes of glass each year.

13. Two of the successful projects under Round 1 of the Rethink Waste Fund (in the Strabane
and Magherafelt council areas) have been offered funding either to extend their existing glass
collection service or to introduce a new kerbside glass collection service.

E) Bryson Recycling’s Letter — Departmental Response

Introduction:

The Department is pleased to note that Bryson Recycling and the four reprocessing companies
(Huhtamaki, Cherry Polymers, Quinn Glass and Cookstown Textiles) recognise the Department’s
increased focus on boosting recycling activity and the Department’s continued efforts in this
regard. As noted in Bryson’s letter the Department is committed to promoting the management
of waste in a manner which is consistent with best practice guidance on the application of the
waste hierarchy and is working with the Waste Management Groups, local councils and other
stakeholders to this end.

Mr Randall covers a range of interconnected issues in his letter to the Committee, namely:

e Concerns of the Reprocessor s on MRF Output Quality
e Departmental Measures to Support Recyclate Quality

e Bryson Recommendations

The Department’s response on each issue is outlined in the following sections.

Concerns of the Reprocessors — Contamination Rates of Material
Recovery Facilities (MRFs) / Quality of Recyclables / Export of
Contaminated Material:



The Department recognises that a sustainable market for recyclables requires a consistent
supply of materials of a standard acceptable to the market place and notes the concerns
expressed by Bryson Recycling and some Northern Ireland and Great Britain based reprocessors
on the quality of recyclables from some local MRFs.

The Department continues to monitor the key issues currently impacting on the reprocessing
sector and on the MRF operators. At present, however, there is no quantitative evidence to
confirm that the claims made in Bryson’s letter on an alleged deterioration in the quality of
materials collected for recycling by local councils and in the outputs from local MRFs are correct.

MRFs are regulated by the Northern Ireland Environment Agency under the Waste Management
Licensing Regulations (NI) 2003 and Amendments. The current legislation does not
require/permit the inclusion of quality controls. NIEA therefore does not have the powers to
inspect this criteria and the Agency does not have evidence of an increase in contamination
levels from MRFs.

The North West Region Waste Management Group (NWRWMG) and Glassdon Recycling are
specifically mentioned in the letter from Bryson (in relation to a reported deterioration in the
quality of recyclables from the area and Huhtamaki’'s decision to end its contract with Glassdon
151). The Department has advised the NWRWMG that these issues have been raised with the
Committee by Bryson / local reprocessors and has requested a response from the Group on the
claims made. Unfortunately, the response has been delayed as the Group has written to member
councils to request views but is not yet in a position to provide a composite reply on behalf of
the group.

The NWRWMG has confirmed, however, that it is aware that the contract between Glassdon and
Huhtamaki for the supply of recycled paper ended due to commercial considerations (please see
below) and that Glassdon continues to supply a small amount of paper each month to
Huhtamaki.

The Minister has recently written to the Chair of the Committee following correspondence from
Michael Deeney, Glassdon Recycling - a copy of Mr Deeney’s letter was enclosed with this
correspondence given its direct relevance to the issues currently under consideration. As the
Committee will be aware Mr Deeney’s letter challenges the claims made in the letter from Bryson
Recycling.

While it would not be appropriate for the Department to comment on the commercial issues
which have been raised, both letters do highlight the fact that there are significant commercial
issues involved in the sale of recyclates. They also highlight that there are a number of factors
which will influence these commercial decisions by MRF operators and reprocessors. Such factors
include the quality of recyclates, the price of recylates and demand for recyclates locally and
globally; all factors which vary with the economy (see also below).

Export of Poor Quality Material — Bryson note a concern that the materials collected by and for
councils for recycling are subsequently sent to local MRFs for sorting. The letter concludes that
this results in materials being secured which are not of a suitable quality for local remanufacture
and are therefore exported for further sorting overseas.

A key factor in this is the natural operation of global market forces of demand and supply for
recyclates and their impact on price. The market place for recycled paper and recycled plastics is
of a global nature — for example, in 2009 almost 54% of the UK's recycled paper and 70% of
recycled plastics were exported. If MRF operators are unable to secure local buyers for their
outputs at a price which they consider acceptable to cover costs / maximise profits they will
naturally look elsewhere to find buyers for this material.



In relation to this, the NIEA has advised that the Waste Shipment Regulations (EC 1013/2006)
provides the regulatory framework covering exports of waste from NI to other countries outside
the United Kingdom. The systems which must be followed for the export of waste depend on the
waste stream involved, the country of destination and the process for which the waste is
destined. One country’s level of acceptance, therefore, may be different to another’s taking into
account the process destined for the recyclates.[1] The Committee may wish to note that this
year the NIEA have stopped 6 containers of waste from being exported due to the levels of
contamination (which would have prevented their recovery). Of these 3 were from commercial
sources with the remainder from a mixed source commercial / municipal.

Conclusion:

These exchanges helpfully highlight the fact that there are significant commercial issues involved
in the sale of recyclates. They also demonstrate that there are a number of factors which will
influence these decisions by MRF operators and reprocessors, including the quality of recyclates,
the price of recylates and demand for recyclates locally and globally.

It is also clear that, while there is a need to promote the quality of recyclates, careful
consideration will be required ahead of any additional intervention by government. As the
Committee will be aware, any government intervention which influences the operation of
markets (whether through financial assistance, the provision of guidance, setting of standards or
by legislation) is generally required where there is clear evidence of market failure. An
intervention could potentially impact on local businesses and jobs, both in recycling facilities and
in reprocessing facilities, and could also inadvertantly lead to a reduction in the levels of
recycling and an associated increase in landfill.

At present, however, the information which has been provided does not contain the quantitative
and independent evidence necessary to reach a firm conclusion that:

e the quality of recyclables from MRFs has deteriorated or that it has deteriorated to the
extent where the operators are unable to find markets for their materials;

e the reprocessing sector as a whole is unable to source sufficient quantities of recyclables
of the required quality to sustain their businesss;

e the manner in which local MRFs are operating is causing negative environmental impacts.

Departmental Measures to Support Recyclate Quality:

The Department is keen to see improvements in the quality of recyclables and notes Mr Randall’s
view that the Department’s current measures in this regard are not sufficiently robust to control
quality effectively. The priority, however, must be to ensure that Northern Ireland is on track to
meet the statutory European targets and avoid the risk of very significant infraction fines which
ultimately would be borne by the Northern Ireland ratepayer.

As the Committee will be aware the revised Waste Framework Directive sets a target of 50%
recycling of household waste by 2020 — a significant uplift from the current rate of 34.4%.
Considerable progress will be required to deliver this target. Consequently, the Department will
continue to direct increasingly scare resources to those interventions which will deliver the
greatest benefits in terms of improvements in both the quantity recycled and the quality of
recyclates. The Department remains of the view that initiatives such as the Rethink Waste Fund,
the annual funding to WRAP, the Rethink Waste Campaign and the Quality Protocols Programme
will directly contribute to delivery of these twin objectives.
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The Department is currently developing a recycling policy paper, in line with the Minister’'s view
that more can be achieved in terms of increasing recycling rates over and above those specified
in the revised Waste Framework Directive, and will be giving further consideration to and
consulting on the interventions which may be required to improve recycling performance.

Bryson Recycling’s Recommendations:

Mr Randall makes three recommendations as to how improvements in the quality of recyclables
from MRFs might be achieved, namely:

i) Set the legal parameters in which local authorities and their contractors operate;

ii) Extend the remit of the Environment Agency who already regularly visit MRFs (they
specifically look at the quality of materials), to include a bi-annual unannounced visit and
sampling of materials. Materials could then be tested against an agreed UK standard.
Improvement notices would then be served against MRFs that fail to reach the standard;

iii) Direct future funding to approaches to recycling that are known to be reliable at providing
guality recyclables.

i) With regard to the setting of statutory standards for recyclate quality, as noted above Northern
Ireland’s MRF operators, along with the reprocessing sector, operate in global markets. While it
is not unreasonable for government to seek to positively influence quality standards, the
Department would seek to ensure that any approach does not lead to unintended consequences.

For example, if standards are imposed on local councils, and potentially in turn on local MRFs,
which are more onerous than those which apply elsewhere in the UK this could in effect place
local operators at a competitive disadvantage. Clearly, this could have serious implications for
affected companies in terms of export sales, profitability and in turn viability and, therefore, may
be detrimental to the longer term development of the sector in Northern Ireland.

The setting of quality standards could be challenged locally by companies who would not be on a
level playing field with other parts of the UK. In addition such measures could be construed to be
unreasonable, uneconomic and biased towards a very limited number of commercial operations
and in favour of others. Were statutory standards to be set at too high a level, the outcome
could be a reduction in levels of recycling and an increase in landfill.

The Department is working with the Environment Agency to develop the Quality Protocols
programme. Amongst its purposes, a Quality Protocol aims to provide increased market
confidence in the quality of products made from waste and so encourage greater recovery and
recycling. The existence of a waste Quality Protocol for a particular material would allow a
processor confidence in the quality and consistency of the material being received. However, for
waste materials where there is a global, dynamic market and demand, a recycling facility may
opt not to process waste to a relevant protocol standard particularly if profitability was affected.
In the case of a MRF, a Quality Protocol would seem to only be reasonably applied to the output
from a facility.

Introducing statutory protocol standards would require careful consideration as to what would
happen if a waste material fails a standard, which could still otherwise be recycled. The material
would have to be resorted at the recycling facility, in order to meet the standard and thus create
a larger carbon footprint, or be destined to a recovery use or disposal.



The Department understands that the Committee intends to propose a clause for the Waste and
Contaminated Land Bill which would address the issue of recyclate quality and will be happy to
look at these issues again in light of that proposal.

ii) Bryson recommend an extension to the remit of the Environment Agency (NIEA) to test the
guality of outputs from MRFs. Current legislation does not require/permit the inclusion of quality
controls. NIEA therefore do not have the powers to inspect this criteria and the Agency does not
hold any evidence in relation to an increase in contamination levels from MRFs.

The Agency has advised that there are a range of practical difficulties in seeking to implement
such a measure. For example, the possible form, application and future measurement of
performance against such a standard is likely to prove very difficult (if at all possible) to establish
and consequently to implement. This is a key practical aspect which must be given due
consideration. In terms of sampling and testing of quality at MRFs a recent WRAP

study[2] concluded that “there is a requirement for future sampling to become more robust
within MRFs but a need to recognise the immense resource commitment tin order to undertake
the appropriate level of sampling/testing.” The NIEA does not have the resources at present to
conduct such testing and it is unlikely given the current financial constraints that additional
resources could be made available for this purpose.

i) Directing funding to certain recycling methods - a variety of research demonstrates that
comingled collections, source-segregated collections and modern, efficient MRFs can all produce
a high quality of recyclables. Different methodologies will tend to be more effective in different
contexts, with methodologies that are highly suited for some areas proving less effective in
others. Councils, which are responsible for the collection and management of municipal waste,
and the Department must ensure that public funding is directed at those interventions which
represent the best value for money for the taxpayer and which will deliver the greatest overall
benefits. The Department will continue to take a balanced view and hear and understand in full
the issues from all sides to identify if and where there may be a role for intervention and what
form that intervention should take.

[1] Green listed" wastes follow the simplest controls under the regulations but the regulations do
note include set % rates wherein a material may be deemed to no longer be classified under the
green list criteria. The regulations simply indicate that the waste streams included on that list
can no longer follow the simple procedures if they are contaminated by other materials to an
extent which prevents the recovery of the wastes in an environmentally sound manner or
increases the risks associated with the wastes sufficiently to render them appropriate for
submission to the procedure of prior written notification and consent, when taking into account
the hazardous characteristics listed in Annex 111 to Directive 91/689/EEC.

[2] WRAP - MRF Quality Assessment Study November 2009

Recyco letter re recycling
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Mrs Alex McGarel
Clerk to the Environment Committee Telephone: 028 90 5 40855

Northern Ireland Assembly Facsimile: 028 90 5 41169
Parliament Buildings Email: una.downey@doeni.gov.uk
Stormont Your reference:

Belfast Our reference: CQ/79/10

BT4 3XX

Date: 6 July 2010
Dear Alex

The Environment Committee has raised a number of questions following its meeting on 24 June
2010 and its briefing by Banbridge District Council and SwaMP 2008 on the Waste and
Contaminated Land Bill.

Issue

The Committee wishes to know what mechanisms are in place for liaison with local authorities on
waste issues, what happens to landfill tax and if work has started to develop a flytipping
protocol, what stage it is at and when it might be completed.

Background:

NIEA has no formal mechanisms in place to deal with local councils on waste issues. Rather, it
enjoys ongoing liaison on a case-by-base basis and responds favourably to requests for meeting
attendance and for advice.

Landfill tax a reserved matter, administered by HMRC on behalf of the Treasury, with DFP the
lead Department in Northern Ireland. Introduced in 1996, it is payable by landfill site operators.
There are two rates of tax — a standard rate (currently £48 per tonne) for active wastes such as
household wastes which decay, and a lower rate (currently £2.50 per tonne) for inactive or inert
wastes. Under the landfill tax escalator (an annual increase of £8 a tonne until 2013), the
standard rate of landfill tax will increase to £56 in 2011, £64 in 2012 and £72 in 2013.

Since 2003/04, as a Barnett consequential, Northern Ireland has received an allocation from the
landfill tax UK, via the UK Exchequer. There is no direct link between where the revenue is raised
and where it is spent. The use of all funding that is allocated through the Barnett formula is a
matter for the Executive.

Some further landfill taxes are returned to Northern Ireland through the Landfill Communities
Fund but apart from that, there is no mechanism for Northern Ireland to reclaim the tax.

The Landfill Communities Fund (formerly the Landfill Tax credit Scheme) enables landfill site
operators to claim tax credit for contributions they make to approved environmental bodies for
spending on projects that benefit the environment. The environmental bodies are those enrolled
by ENTRUST, the regulatory body for the scheme.

As the Committee is aware, one of the main objectives for the Waste and Contaminated Land
(Amendment) Bill is to legislate for an effective partnership between the Department and the
local government sector in tackling illegal waste activity in Northern Ireland.



However, the Department recognises that this alone will not provide a solution to illegal waste
activity. | can confirm that Departmental officials have therefore been working with local
government representatives to develop a Flytipping Protocol which will clearly establish the
respective roles and responsibilities of the Department and councils in dealing with flytipped
waste. It is hoped that a draft of the document will be available by the end of this year and | can
confirm that further detail on the development of the Protocol is being forwarded to the
Committee in response to a separate query (text reproduced below for ease of reference):

“Members considered the above reply and were of the view that the Minister has to take the lead
to encourage councils to have uniform policies on illegal dumping, particularly in light of the
recent announcement that there will continue to be 26 councils. Members also expressed
concern that illegal dumpers are crossing between council boundaries and would like to see
more collaboration between councils and NIEA to stop this practice".

| trust this information is of assistance, should you require anything further please contact me
directly.

Yours sincerely

Una Downey
DALO
[By Email]

Departmental Response to Committee Queries
on lllegal Dumping

Central Management Branch
10-18 Clarence Court
BELFAST

BT2 8GB

Mrs Alex McGarel
Clerk to the Environment Committee Telephone: 028 90 5 40855

Northern Ireland Assembly Facsimile: 028 90 5 41169
Parliament Buildings Email: una.downey@doeni.gov.uk
Stormont Your reference:

Belfast Our reference: CQ/74/10

BT4 3XX

Date: 6 July 2010

Dear Alex

Re: Committee Queries on lllegal Dumping
The Environment Committee has requested comments from the Department on two issues:

e The need for the Minister to take the lead to encourage councils to have uniform policies
on illegal dumping, particularly in light of the recent announcement that there will
continue to be 26 councils; and



e Concern that illegal dumpers are crossing between council boundaries and the fact that
the Committee would like to see more collaboration between councils and NIEA to stop
this practice.

In terms of the second of these issues the Minister shares Committee’s desire to promote a
closer working relationship between councils and NIEA. The Waste and Contaminated Land
(Amendment) Bill (“the Waste Bill") represents the first step in this process. The Waste Bill
legislates for an effective partnership approach between the Department and the local
government sector in tackling illegal waste disposal in Northern Ireland. The objective is to
ensure that both the Department and councils have sufficient statutory powers to deal with the
problem. The proposed new powers for councils will allow them to investigate illegal waste
activity and to prosecute suspected offenders. In addition, clean up powers — currently the
preserve of councils — have been extended to the Department.

However, legislative change alone can not resolve the problems associated with illegal waste. In
previous discussions with Committee reference has been made to the development of a
Flytipping Protocol which clearly establishes the respective roles and responsibilities of the
Department and councils in dealing with flytipped waste. It is anticipated that NIEA will have
investigative and enforcement responsibility for the larger deposits of waste — and that the
Protocol will need to define this responsibility by establishing a ‘quantitative threshold’.

The Department intends to issue the draft Protocol for consultation with key stakeholders —
which will, of course, include the Committee — later this year. It is anticipated that the new
legislative framework, if enacted, will not be commenced until the Protocol is in place.

The Committee also made the point that the Minister needs to take the lead in encouraging the
26 councils to have uniform policies on illegal dumping. In the first instance, as stated above, the
Protocol will set out clearly “who does what" across all council areas; this will entail defining
roles and responsibilities in relation to clearance, investigation and enforcement. Within this
framework, councils will of course have the option to work together (through the 3 Waste
Management Groups and NILGA) to agree a standardised procedure for dealing with illegal
waste disposal across the 26 council areas.

Ideally therefore, consistency of approach can be achieved on a voluntary basis, through close
co-operation between councils and between councils and NIEA. A further option however, might
be to amend the Bill to provide the Department with a discretionary power - exercisable in the
event that the voluntary approach is not working — to direct that enforcing authorities have
regard to waste management guidance issued by the Department. We would be happy to
explore with Members the merit of such an approach as the Committee stage of the Bill
continues.

| trust this information is of assistance; however should you require anything further please
contact me directly.

Yours sincerely,

Una Downey
DALO

[by email]



Department reply re Commencement Dates for
Waste Bill

Mrs Alex McGarel
Clerk to the Environment Committee
Northern Ireland Assembly
Parliament Buildings

DOE Private Office  Stormont

Clarence Court Belfast

10-18 Adelaide Street BT4 3XX

BELFAST

BT2 8GB Telephone:028 90 5 40855

Facsimile: 028 90 5 41169

mail: una.downey@doeni.gov.uk
Your reference:

Our reference: CQ/176/10

Date: 28 October 2010

Dear Alex

RE: Waste and Contaminated Land (Amendment) Bill

Following officials’ attendance at the Committee meeting of 21 October 2010, Committee
commented as follows:

The Committee is concerned that previous Bills scrutinised and reported on by the Committee
remain unimplemented and would like the Minister to give a commitment in relation to
commencement of this legislation when it comes to the Assembly for Consideration.
Departmental officials also agreed to forward the Committee a copy of the consultation
document on the flytipping protocol.

The Minister notes the Committee’s concerns. With regard to the Waste Bill, the Minister is
committed to the commencement of this legislation as soon as possible after its enactment. He
has confirmed that he will outline the Department’s plans for commencement at Consideration
Stage.

Officials anticipate that the Waste Bill should receive Royal Assent by April 2011, and those
powers that can be used straightway will be commenced as soon as possible thereafter. In
relation to the flytipping provisions, the Department has previously agreed that these clauses
should not be commenced until a Flytipping Protocol is in place. This is consistent with a request
made by the local government sector during consultation on the Bill.

However the Department is determined that the absence of a Protocol should not delay
commencement of the flytipping provisions. Officials are currently finalising the consultation
document which will set out the roles and responsibilities of all key players who are responsible
for dealing with flytipping. This is planned for issue in December 2010 and a copy of the
document will be forwarded to the Committee for information, prior to its issue to stakeholders.
While it is not possible to predict the outcome of the consultation process, the Minister is
committed to reaching agreement on a Protocol as soon as possible, with a view to
commencement of the flytipping provisions alongside other provisions.



| trust this information is of assistance; however should you require anything further please
contact me directly.

Yours sincerely,

Una Downey
DALO

[by email]
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