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Law Society of Northern Ireland Written Evidence to the Ad Hoc Joint Committee on the Mental

Capacity Bill

introduction

1. The Law Society of Northern Ireland (“the Society”) is a professional body established in 1922 by

Royal Charter and invested with statutory functions inrelation to solicitors, primarily under the
Solicitors (N1) Order 1976. The functions of the Society are to regulate responsibly and in the

public interest the solicitors’ profession in Northern Ireland and to represent sglicitors’ interests.

The Society represents over 2,200 solicitors working across the whole of Northern Ireland.
Members of the Society represent private clients in legal matters and are therefore uniquely

placed to comment on policy and law reform proposals.

The Society welcomes the opportunity to provide written evidence to the Ad Hoc Joint
Committee (“the Committee”) on the Mental Capacity Bill (“the Bill”) in relation to the proposed
legistative framework for mental capacity and mental health legislation in Northern Ireland.
Solicitors perform a vital role in advising members of the public in relation to mental capacity
and mental health law, including the most appropriate way to handle their affairs should they

hecome mentally incapacitated.

Evidence and Proposed Amendments to Specific Sections / Schedules of the Bill

Sections 1 — 4 — The Capacity Test

4. The Society is concerned that the test for capacity set outin Section 3 of the Bill is in breach of

the UN Convention on the Rights of Persons with Disabilities (“UNCRPD”) on the basis that
having a diagnostic limb within a capacity test can be argued as being inherently discriminatory.
The UNCRPD was ratified by the United Kingdom on 8% June 2009 after the Mental Capacity Act
2005 (“MCA”) was passed in England and Wales and the Westminster government is currently
reviewing the legislation on this basis. On 11™ April 2014 the UN Committee on the Rights of
Persons with Disabilities adopted its General Comment on Article 12 of the UNCRPD which made
this point. Additionally, Denzil Lush, Senior judge of the Court of Protection in England and

Wales gave evidence to the House of Lords Post-Legislative Scrutiny Committee on the MCA




stating “l am not entirely convinced that the Act is compliant with Article 12 of that Convention,
so one might explore statutory amendments that gave a wider range of powers to the Court,
rather similar to the Bill just published in the Irish Republic enabling assisted decision making

and possibly co-decision making agreement”.

If having a diagnostic limb is considered necessary {(without it, there is a risk that merely
indecisive people could be found to lack capacity), it may need to be reframed to ensure that a
person is considered to lack capacity only where they are unable to make a decision because
of the impairment or disturbance of the mind or brain. The Court of Appeal in PC and NC [2013]
EWCA Civ 478, observed that Section 2 (the capacity test) and Section 3 {the functional test) in
the MCA did not establish a series of additional, free-standing tests of capacity. Instead Section
2{1) was a single tast, interpreted by applying the more detailed description given in Sections 2
and 3. Section 3{2)(a) — (b) should include the words “and / or” so that it reads:

(a) “Whether the impairment or disturbance is permanent or temporary; and / or

(b) What the cause of the impairment or disturbance is”.

Section 3{1) prefixes the meaning of “lacks capacity” by “for the purposes of this Act”. This
creates uncertainty as to whether all decisions where capacity may be in doubt or later
challenges to capacity should apply the same test. For example, where a person is making a will
is this the test to be applied even though it may naver come to be decided by a Court?
Additicnally, does the presumption of capacity apply to the making of a will, as this could
create difficulties to challenges post death where there are doubts as to capacity? With whom

does the burden of proof lie? It may be almost impossible to challenge a wilt post death.

The relevant information which a person would be expected to understand includes under
Section 4{2} of the Bilt the information about the reasonably foreseeable consequences of:

{a} deciding one way or another; or

(b} failing to make the decision.
This would mean that a testator would need to understand what would happen if he did not
make a will or made it on different terms. This would extend the current common law position

and would include advice on the rules of intestacy.

The definition of capacity within the Bill is determined by reference tc inability to make “a

decision” rather than inability ta make decisions generally. Capacity is therefore to be
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determined on each occasion that a decision needs to be made. Assessing capacity every time a
decision needs to be made is time consuming and has cost implications. However, the Court of
Protection in England and Wales has adopted a more pragmatic approach to capacity when
appointing deputies, highlighted in the case of 4, B, & Cv X & Z [2012] EWHC 2400 (COP} when
Mr Justice Hedley said,
“the general concept of managing affairs is an ongoing act and, therefore, quite unlike the
specific act of making a will or making an enduring power of atterney. The management of
affairs relates to a continuocus state of affairs whose demands may be unpredictable and
may occasionally be urgent.”
This complex case involved an elderly man with dementia, with fluctuating mental capacity. The
Court had refused to make declarations that he lacked mental capacity to get married, make a
will, or make a Lasting Power of Attorney (“LPA”). The presumption being that he had mental
capacity to undertake those acts. The Court accepted there would be times when he had
capacity to make decisions about his preperty and affairs, but nevertheless appointed a deputy
4s management was an ongoing concept even if capacity was not. Mr Justice Hedley did not
comment on what would happen during a period of lucidity, although Section 20(1) of the MCA
{the equivalent restriction is in Section 116{1} of the Bill} shifts the power of decision making
from the deputy back to the persen for whom he is appointed to act, where the deputy

reasonahly believes the patient has mental capacity in relation to the matter.

Most property and affairs orders made by the Court in England and Wales are empowerment
orders, granting general authority with the power to manage and invest as if the deputy were
himself the beneficial owner. A deputy would be in breach of Section 20(1) of the MCA if he
were to make a decision at a time he believed that the patient had sufficient mental capacity to
make the property and affairs decision. This can create practical problems for the deputy, who
must accommodate this possibility when setting up financial management arrangements.
Financial institutions struggle to adapt to the possibility of different people managing the same
funds under different authorities {i.e. at times the person subject to the order will be deemed to

be able to act autonomously and the deputy will be able to act under an order of the Court}.

The Society is also concerned at the potential for a conflict of interest to arise in making an
assessment of a person’s capacity. In particular, whether it is a conflict of interest if the person
making the capacity assessment is also involved in the ongoing treatment or ongoing

management of the patient’s affairs.




10.

11,

12.

13

Section 5(2)(c) — Supporting the person to make a decision

Section 5(2)(c) provides that persons whose involvement is likely to helg a person to make a
decision are to be involved in helping and supporting that person. There may be a risk of conflict
with legal professional conduct rules, particularly the duty of confidentiality and undue
influence. The definition of “likely to help” may need to be explained in the Code of Practice
{(once published) so that it makes clear that it is not appropriate to involve anyone where there
is a risk of undue pressure or influence or permission of the person where capacity is in doubt is

obtained.

The Society in general welcomes the personal autonomy provisions within the Bill in relation to
supporting a person to make a decision. Care would need to be taken however to ensure that

the presumption of capacity and support to make a decision does not become an excuse for the

provision of substandard care or indeed the denial of care entirely on the basis of a suspect view

that the patient was agreeing to and had the capacity to agree to such inappropriate care. This
can be particularly the case when the care decision results in a cost saving for the service

provider.

The Saciety has cancerns that individuals with significant communication difficulties will come
within the definition of not being capable of making a decision (whether supported or
otherwise) despite actually having capacity but simply not being able to communicate that
properly. Detail on assessments and support for people in that situation will need to be fleshed

out in the Code of Practice.

Section 5(2}){c) - Co-Decision Makers

The Society notes that the Bill places an emphasis on supperting individuals to make a decision,
including under Section 5{2)(c) ensuring that “persons whose involvement is likely to help the
person to make a decision are involved in helping and supporting the decision”. Consideration
should also be given as to whether assisted and / or co-decision making measures could be

incorporated as in the Republic of Ireland’s Assisted Decision-Making (Capacity) Bili 2013,

Sections 7 & 8~ Substituted Decision-Making and Best Interest




14. The Society is concerned that the regime of substituted decision making in a person’s best

15,

16.

17.

interests pursuant to Sections 7 and 8 of the Bill are unlawful by virtue of being a breach of the

UNCRPD. In its General Comment on Article 12 the UN Committee on the Rights of Persons with

Disabilities stated (at paragraphs 22 and 23):
“The Committee....has repeatedly stated that States pariies concerned must.....take action
to develop laws and policies to replace regimes of substituted decision-making by supported
decision-making, which reflects the person’s autonomy, will and preferences. Substitute
decision-making regimes can take many different forms. They can be defined as systems
where.....any decision made by a substitute decision-maker is based on what is believed to
be in the objective “best interests” of the person cancerned, as opposed to being based n
the person’s own will and preferences”.

Carefu! consideration needs to be given as to what steps should be taken to ensure that those

supporting the patient are not imposing their own desired outcome or unduly influencing the

patient.

If the Bill continues with its current substituted decision-making provisions, the Society
recommends that the patient’s wishes and feelings are given considerahly greater weight in the
determination of how that dacision is made. It may be the case that the patient’s wishes and
feelings shouid be determinative if they are identified and capable of being implemented

lawfully.

It is the view of the Society that, if the current substituted decision-making provisions are
retained in the legislation, it may be of benefit to have a ranking of the statutory criteria in the

determination of best interests,

Section 7 sets out people who should be consulted however an attorney acting under an
Enduring Power of Attorney ("EPA") is omitted. We note that reference to such a person is
included within the Draft Mentai Capacity Bill (NI} Consultation Document (page 9) and

therefore that person should properly be included within the Bill itself.

Section 9 — Deprivation of Liberty
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18. The Bill contains a significant distinction between general acts done in connection with the care,

19.

20.

21.

22,

treatment or personal welfare of a patient (which mirrors Section 5 MCA} and those acts to
which additional safeguards apply before reliance can be placed upon the protection. There are
also different provisions in relation to short-term detentions in hospital for examinations which
can be authorised on the basis of a medical report stating that the criteria for authorisation are

met.

The position in England and Wales was stated by the Supreme Court in £ v Cheshire West &
Chester Councif and P & Qv Surrey County Council [2014] UKSC 19, which found that the “acid
test” to establish whether a person is being deprived of their liberty is whether the person
concerned “was under continuous supervision and control and was not free to leave”. The
person’s compliance or lack of objection is not relevant; the relative normality of the placement
(whatever the comparison made) is not relevant and the reason or purpose behind a particular
placement is alsc not relevant. The experience in England and Wales under the MCA was
summarised by the House of Lords Report referred to above. It described the deprivation of
liberty safeguards under the MCA as being unduly complicated and not understood or owned by
the people on the ground. They recommended that the entire existing regime be scrapped and
new legislation be introduced. The Society strongly urges lessons to be learnt from this to ensure

that Northern Ireland does not suffer from a repeat of the experience in England and Wales.

The Bill will also need to ensure the deprivation of liberty provisions include supported living and

shared lives placements.

Section 45 — 51 — Mental Health Review Tribunal

The Society notes the expanded remit of the Mental Health Review Tribunal under the Bill.
Confirmation is required that the Tribunal will be given a corresponding increase in resources to

deal with this expansion in its activities.

The Society notes that histarically the Tribunal has been chaired by either a solicitor or a
barrister but that there is nothing in the Bill confirming that this will continue. it is the Society’s
view that it is essential that the existing position continues. The Tribunal exercises a legal
function akin to the Magistrates Court with the power to detain patients for up to 6 months at a

time therefore the Tribunal should be chaired by legally qualified persons.
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23. Itis the Society’s view that the patient must always have legal representation at the Tribunal

24,

25.

26.

27.

should the patient so wish. The Health Trust will always have legal representation and it is
therefore vital for patients to have access to the same standard of representation to ensure that
they have fuil access to their rights. it is important in this regard that the current merits test
continues to apply in relation to a patient’s access to Legal Aid funding for the Tribunal. These
are among the most vulnerable people in society and reguire as much protection as they can

possibly receive.

The Society notes that there is no provision in the Bill for any appeat of a decision of the Tribunal
and is concerned that this is in breach of Article 6 of the European Convention on Human Rights.
If such a right of appeal is introduced, consideration must be given as to the correct forum for

that hearing, whether in the High Court or otherwise.

The Society is concerned that there is no mechanism within the Bill for approval of a solicitor’s
terms of engagement when acting for a patient in the Tribunal. Under the Solicitors (Client
Communication) Practice Regulations 2008, a solicitor is required to provide thelr terms of
engagement to the client however if the client does not have capacity to enter in to a contract
and there is no other suitably appointed person to contract on the patient’s behalf, the solicitor
is placed in a very difficult position. Clarification is reguired in either the final Bill or the Code of

Practice in relation to this situation.

New Section — Mental Capacity Champion

The Society notes the view in England and Wales that Health and Social care decision makers in
particular do not generally understand the MCA. The House of Lords Report recommended to
embed the Act in every day practice and that a single independent body should be established
with responsibility for oversight of the implementation of the MCA. The Society recommends

that provision is made for this in the Bill.

Sections 67 — 76 — Nominated Persons

The Society recommmends that a provision should be included within the Bill to automatically

prevent a default nominated person being able to act where they have previously been found
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guilty of ill treatment and neglect under the Bill or removed as an attorney or deputy by the

Court.

Sections 95 ~ 109 & Schedule 4 — Lasting Powers of Attorney

28. The Society favours the retention of the EPA regime however it can see benefits to the
introduction of the LPA regime particularly with the introduction of the health and welfare

provisions. The Society sees no reason why the two regimes cannct co-exist by giving clients the

choice of the “Rolis Royce” or “Mini”.

29. The Society has consulted with practitioners from England and Wales to learn lessons from their
experience after the introduction of their MCA and these consultations substantially inform our |

evidence.

30. The 1PA forms are considered to be too long and are trying to do too much. It is estimated that
30% of the forms are completed incorrectly®. By way of illustration of the point, attached at ;
Appendix 2 is the documentation required for both a Property and Affairs .LPA (“P&A LPA"}and a
Health and Welfare LPA {“H&W LPA”} which runs in total to over 100 pages. These forms have
continually had to be revised and improved with the latest versions attached to this evidence
having been issued on 1% July 2015. This compares with the EPA which only requires a 4 page

form and a copy of which is attached at Appendix 1.

31. When the Office of Public Guardian {(“0PG"} in England and Wales was intreduced, it did not

have capacity to deal with the flood of applications that it received almost immediately, There
has had to be continuous consultations to fix the problems. There can be a wait of between 9

and 16 weeks for registration of an LPA which is completely impractical. The Society is concerned

with the current lack of detail in relation to the funding of the Northern Ireland OPG and it is .
concerned that there will be a replication of the situation in England and Wales. In particular, the
QPG in England and Wales requires a huge IT capacity to function and the Society is concerned ;

at both the cost and potential delay in putting this in place.

32. The Scciety welcomes the increased investigatory powers proposed for the OPG in Northern
Ireland but concerns remain as to implementation and the Cede of Practice is awaited in this

regard. The Society views the curvent standard of service provision from the Court Service as i

L As per Martin John, the Public Guardian, the Law Gazette, 7" August 2008
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33,

34,

35.

36.

37,

being generally of a high quality and wishes this to continue under the new OPG. The Society

also wishes to seek clarification on whether the OPG will be self-funding.

The Society’s view is that the notification provisions in the LPA are essentially worthless. These
are supposed to be a safeguard (as they are with an EPA) but any objection is by definition
speculative as you cannot know how the attorney is going to act in the future and it should be
for the Court to decide on the available evidence. There are approximately 350,000 LPA being
registered every year in England and Wales’ but there are only approximately 100 objections
and therefore the provisions are disproporticnate. If a person obiects to the OPG that triggers
suspension of the registration of the LPA but the person still has to make an application to the
Court on the issues as well. This double application is unnecessarily complex, time-consuming
and costly. Also, given the ability of the donor of the LPA to specify the parties to be notified, the

netification provisions too easily sidestepped to be of any vaiue.

Furthermore in relation to the notification process, the Society notes that the donor can choose
not to notify anyone but, as currently drafted, the Bill stifi requires that the naotification period
must elapse hefore registration is completed or that there must be a Court order dispensing with
that notification period. This is either an unnecessary delay {in the event that notification is
reguired) or an unnecessary cost {in the event that a Court order must dispensing with

notification must be obtained).

The Society appreciates the potential benefits of the immediate registration of the LPA as
opposed to registration of the EPA at the point that capacity is lost. This removes the issue of
having to confront the person with their lack of capacity. However, the immediate cost may

deter people from creating or registering the LPA.

The Society would prefer a nb‘tiﬂcation process which fakes place after registration of the LPA.
This will allow other interested parties, usually family members, to know that the LPA is in place
and that they can report the attorney to the QPG if there has been any wrongdoing. It is
suggested that the class of notification parties should include spouse / civil partner, co-habitees

and children and perhaps a wider class.

The Bill intends to provide an additional safeguard with the certificate provider being able to

explain the form to the person signing it. The Society’s view is that there should be a

? public Guardian Board Annual Report 28" June 2012.
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38.

39.

40.

41.

requirement that the certificate provider must see the donor to ensure that they fully
understand what they are signing and that the LPA is signed by the donor in the presence of that

certificate provider.

The Society notes that a lot more work needs to be done in England and Wales on educating
attorneys in relation to what constitutes misuse or abuse. There must be a massive education
process for the public in Northern Ireland prior to the introduction of the Bill, especially in
relation to the H&W LPA. It is estimated in England and Wales that 15% of LPA / EPA are misused
or abused. There is provision in that jurisdiction to name and shame attorneys who have been

found to have misused or abused their position.

The Society has major concerns in relation to the likely cost of making an LPA. It is estimated that
the average solicitor’s fee for making an LPA in Engiand and Wales is in the region of £500 plus
VAT and when added to the application fee to the OPG for immediate registration (currently
£110) then it can be reasonably expected that the totat cost will put off a large number of people
who would previously have made an EPA (the cost of which is approximately £100 with a further
£115 payable at the point of registration). This has the effect of pricing the most vulnerable out
of being able to avail of the protections provided by the LPA and it is they who are the mostin

need of having those protections in place.

The Bill does not address issues that the OPG will have in relation to the Data Protection Act
1998. When exercising its investigative function, the OPG will have cause to request details from
the High Court however, due to the restrictions that the Court has by virtue of the Data
Protection Act 1998, the OPG cannot gain access to the Court files and must therefore make
their own enquiries with the Court, This {eads to unnecessary delay and is comgletely impractical
when dealing with urgent cases. The Society would suggest ensuring that the transfer of
information between the OPG and the High Court is included as one of the exemptions under

Part IV of the Data Protection Act 1998. '

In relation to the certificate provider provisions, the Bill requires (in Schedule 4 Paragraph 2(1)(e)
they need the skills or expertise to provide the necessary opinion. The Society’s view is that all
certificate providers should self-certify to say that they have the skills so that they are not
automatically assumed to have those skills. The difficulty comes in how to measure those skills

against a standard and further guidance is awaited on that point.
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42, The Society would make the following points in relation to certificate providers:

43.

44,

45,

{a) They are intended to protect the most vulnerable but more detail is required on who
can be a certificate provider.

{b) The only challenge to a certificate provider appears to be in the event of extreme
negligence and loss being suffered.

{c) In Scotland, a certificate provider was limited to being doctors and solicitors and in
that jurisdiction they also removed the notification provisions.

{d) Itis noted that in England and Wales there has been no impact on a solicitor’s
professional indemnity insurance premium when they have acted as a certificate
provider.

{e) It was also noted that Courts do not treat solicitors or lay certificate providers any

differently when judging whether the provider's assessment was valid.

The Society notes that, strictly speaking, English LPA and EPA are not valid in Northern Ireland.
They are operative in Scotland as it has ratified the Hague Convention and can provide Article 38
Certificates. The Bill needs some mechanism for this to be done in Northern Ireland. Is the
intention for Northern Ireland to ratify the Convention? Also, reference should be included in
the tegislation specifically confirming that LPA and EPA from England, Wales and Scotland are
valid in Northern Ireland, Reciprocal legislation would be required in those jurisdictions to
ensure that powers made in Northern Ireland are valid there and the Society advocates having

this done,

Clarification is required in relation to the position where a patient has more than one power of
attorney. Is it going to be the case where the latter revokes the former automatically or can the

powers be read together?

Section 110 — Enduring Powers of Attorney

The Society notes with concern that the Biil proposes to abolish the EPA by repeal of the
Enduring Powers of Attorney (NI) Order 1987. It is the Society's view that the EPA has brought a
number of benefits to this jurisdiction and that the current system of the EPA should be

retained.
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46.

47.

438.

49,

50.

51,

The simplicity of the current EPA system has lead to widespread use by members of the public. It
has also meant that the cost of putting an EPA in place both in terms of the legaf costs in
assisting with the completion of the prescribed forms and the Court fees for registration of the

EPA has been kept iow.

It is understood that one of the primary drivers for the proposed introduced of the LPA in
Northern Ireland is that it will decrease fraud. This is not the experience in England and Wales,
guite the opposite. More cases of fraud are now being prosecuted resulting from the actions of

an attorney under an LPA than were ever taken under the EPA regime.

While the Society would not suggest that the EPA regime is keyond reproach, it would
recommend that, given its significant benefits, the system be retained. If necessary this would be
alongside the introduction of the LPA regime so that clients are given the maximum choice and

flexibility when choosing how to order their affairs.

Despite the proposed abolition of the EPA regime, there wili be a transitional period in which
existing EPA must continue to be administered. It is the Society’s view that the responsibility for
oversight of any existing EPA should be transferred to the new OPG but that its remit should also

include oversight of unregistered EPA.

Secticns 111 — 129 — Court and OPG Powers

Section 112({4}{b) of the Bill requires that the appointment of deputies is limited in scope and
duration. The practice in England and Wales is that a full application must be made every 3 years
ab initio, including medical evidence. It is then a Court (not OPG) decision to consider whether
the appointment is still required to stay in place. This application is at full cost and, to date, no
application has ever been refused. It is the view of the Society that such a fresh application every
3 years is completely unnecessary and that it would be better not to limit the duration of such
appointments. The Society does agree that it is necessary to limit the scope of the appointments
in certain circumstances as envisaged by the Bill. Under the existing Controllership system, there
is an annual reporting requirement and included within this is a statement on the condition of

the patient, The Society sees no reason for this te change.

in England and Wales there have been approximately 55,000 property and affairs deputies

appointed but under 300 health and welfare deputies, Partly this is because in England and

13

4
i
h
i
il
H



52.

53,

54.

55.

56.

Wales the applicant pays the costs, not the patient’s estate, when applying to be a welfare
deputy. The scope of their appointment is also limited so often it is not worth making the
application. The Society would suggest that the costs should be met from the patient’s estate so

as to facilitate the uptake of health and welfare deputies.

The Court and the OPG both need to be able to access financial records as part of their
investigatory powers, They can get access currently to health records without needing to give
reasons and it is the Society’s view that there is no practical difference for financial records. At
the moment in England and Wales, both the Court and the OPG have to go through the attorney

for access to financial records which chbviously does not work as they may be the abuser.

The Society notes that under the current proposals the OPG does not have retrospective power
to investigate deputies or attorneys who have been removed or parties who have intermeddled
in a patient’s affairs without having been formally appointed as a deputy or attorney. It is the
Society’s view that this needs to be included within the final Bill and that the definition of

deputies and attorneys needs to include prior appointees or those who have intermeddled.

The Society notes Section 124 of the Bill in relation to the duty on OPG, not a Health and Social
Seyvices Trust, to investigate cases. This duty falls on the Office of Care and Protection at the
moment in Northern treland and it is assumed that this will be transferring to the new OPG
however confirmation is required. Also, it is noted that this can be wider than the current
function as it will include the depravation of liberty rules. Resources are a massive issue for this
in England and Wales and the Society urges this area to be properly resourced in Northern

ireland.

Under the Mental Health (N1} Order 1986, the Office of Care and Protection had to be notified if
a person went in to a nursing home, The Society cansiders this to be a very usefui provision and
it should be retained in the new Bill for notification to the OPG. The Society also considers that
an obligation should be placed on health professionals to notify the OPG in the event of
incapacity. The current legislation does not apply to a person at home, not in a nursing home,

and this loophole should be closed.

The Society notes that there is no provision within the legislation for the appcintment of a

deputy of last resort. Currently, the Official Solicitor is appointed as controlier of last resort,

14




often in very difficult circumstances where there is no one eise within the family who is suitable.

Clarification is required on who will perform this function under the new regime.

Section 256 — Il Treatment and Neglect

57. The Saciety notes that the rules in refation to ill treatment and neglect do not currently extend !

to attorneys under an EPA. There does not appear to be any reason for this and it should

therefore now be done.

Section 268 — Dealing with Money and Valuables

58. Section 268 codifies the common law position so that a third party may make arrangements with
a supplier for necessary goods and services on behalf of a person who lacks mental capacity.

The recent English case of Aster Healthcare Lid v the estate of Mohammed Shafi [2014] EWHC 77

{QB]} considered the equivalent provision contained in Section 7 MCA and had to rely on the case
of Re Rhodes [1890] 44 Ch Div 94 to clarify that the provision does not come into play in :i
circumstances in which it was not intended by the supplier that the recipient should pay for

those goods and services, but that the person making those arrangements, or someone else,

should. It is the Society’s view that it may be sensible for this to be clarified in the Bill.

Section 272 & Schedule 9 — International Protection of Adults

59, LPA and EPA are not classed as protective measures, It may be useful to create a mechanism (for
example by designating them as a protective measure) so that the Court is able to make i
declarations as to enforceability and recognition of foreign LPA and EPA from States which are '

not a Convention State.

Non Section Specific Evidence

Advanced Directives

60. Clarification is required in relation to an Advance Directive and how it works with a H&W LPA. In

particular, confirmation is required as to whether the last document to be signed is the

15




operative document, especially given that this is most likely to be the H&W LPA as the important

date is the date of registration not execution.

Non-application to Under 165

61. The Society notes with concern that the Bill excludes children and young people under the age of

16 entirely. The Society believes that this exclusion is potentially discriminatory and does not
comply with the European Convention on the Rights of the Child and the European Convention
on Human Rights. This is particularly the case given that the age of capacity for criminal offences

is deemed to be 10 years old but this is not taken in to account within the Bill.

62. The Society urges the government either to include under 16s within the Bill or to bring forward

separate fegislation as soon as possible so as to rectify this deficiency.

Wills

63. The Society requests confirmation whether the provisicns of the Bill in relation to capacity will
apply when a person is making a will. The Bill should make it clear that the common law
presumption of capacity still applies in relation to the making of wills rather than being replaced

by the definition of capacity in the Bill.

64. The Society notes that part of understanding a decision is that the person must understand what
happens if they do not do anything so the guestion must be answerad as to whether a solicitor
will also now be required to explain the intestacy rules to a client and also whether more

information is required over and above the Banks v Goodfeliow test™?

65. The Bill is also an opportunity for legislation on whether attorneys should see a donor’s last will.

The Society notes the following differing viewpoints:

(a) The Society of Trust and Estate Practitioners code on will writing in England and Wales

says that it should not be disclosed. J

* This states that the testator must (1} understand the nature of making a will and its effects {2) understand
the extent of property of which he is disposing and {3) be able to comprehend and appreciate the claims to
which he ought to give effect and is not affected by any disorder of the mind that influences his will in
disposing of his property.

16



{b} The OCP says that an attorney should not however act contrary to the will.

{c) Guidance from the Law Society of England and Wales states that specific authaority

should be obtained from the client to permit disclosure.

The view of the Society is that the attorney should be entitled to see a copy of the will once

the donor has lost capacity unless there are specific instructions to the contrary from the

testator. i

!':
i
i
b
1
i
i

66. Under Section 103 of the Mental Health (NI) Order 1986, if property which has heen specifically
bequeathed is sold by a Controller there is no ademption (i.e. that the property is no longer
within the estate so that the gift would fail} so that the proceeds of sale can be tracked and the

intentions of the testator given effect (as far as possible). The Society advocates including an

equivalent provision with the Bill and also that the provision should be extended to attorneys

(both under an EPA and a LPA) as well as Cantrollers.

Legal Aid

67. The Society notes that no Legal Aid Impact Assessment has been provided with the Bill. This witl :

need to be reviewed and commented upon by the Society once it has been produced and the

Society urges its completion and publication as soon as possible.

17 5



APPENDIX 1

18



Enduring Power of Attorney

Prescribed Form

Part A: Explanatory Information

1,

An enduring power of attorney onables you to 5.
choose a person (called an “attorney” to deal

with your property and affairs, and will continue

in the event of your becoming menlally incapable

of managing your affairs. You may choose one
attorney or more than one. If you choose more

than one, you must decide whether they are to be

able to act: '

® Jointly (that is, they must all act together and
cannot act separately)
ar

® Jointly and severally (that is, they can all act
together but they can also act separately if
they wish}.

In Part B of this form, at the place marked 1,
show whal you have decided by crossing out or
omitting one of the allernatives.

If you give your attorney(s) general power in
relation to all your property and affairs, it means
that they will be able to deat with your money or
property and may be able to sell your house.

If you do not want your attorney{s) to have such
wide powers, you can includle any restrictions you
like. For example, vou can include a restriction
that your attorney(s) must not act on your behalf
until they have reason to believe that vou are
becoming mentally incapable; or a restriction
that your attorney{s) may not sell your house.
Any restrictions you choose must be written oy
typed at the place marked 2 in Part B of this
form,

Unless you put in a restriction preventing it yvour
attorney(s) will be able to use any of your money
or property to benefit themselves or other people
by doing what you yourself might be expecled to

clo to provide for their needs. Your attorney(s) 10.

will also be able to use your money to make gifts,
but only for reasonable amounts in relation to the
value of your money and property.

Your attorney(s) can recover the out-of-pocket

expenses of acting as your attormey{s). If your

attorney(s) are professional people, for example
solicitors or accountants, they may be able to
charge for their professional services as well,

If your attorney(s) have reason in the future to
believe that you have become or are becoming
mentally incapable of managing your affairs,
your attorney(s) will have to apply to the High
Court (Office of Cave and Protection) for
registration of (his power. Once registered, an
enduring power of attorney cannot be revoked
{or cancelled) effectively unless the Court
confirms the revocation.

Before applying to the Court for registration of
this power, your attorney{s) must give written
notice that that is what they are going to do, to
you and your nearest relatives as defined in the
Fnduring Powers of Attorney (Northern
Treland) Urdc: 1987, You or your relatives will
be able to object if vou or they disagree with
registration,

This is @ simplified explanation of what the
Enduxing Powers of Attorney (Northern Jreland)
Order 1987 and the Rules and Regulations say. ¥f
you need any more guidance you or your
advisers will necd to look at the Ovder itself and
the Rufes and Regulations. The Rules are
contained in the Rules of the Supreme Court
(Worthern Ireland) 1980, Order 109A (ag inserted
by 5. . 1989 No. 79}. The Regulations are the
Enduring Powers of Attarney Regulations
{(Northern Treland) 1989 (S. R, 1989 N, 64},

Do not sign this form unless you understand
what it means, If you are in any doubt you
should obtain legal advice.

Note for atlorney(s): after the power has been
registered the attorney(s) should notily the High
Court (Office of Care and Frotection) if the
donor dies or recovers.

;
i




Part B: [To be completed by the ‘donor’ (the person appointing the attorney(s))]

[Please read the notes in the margin

Donor’'s name and adoress

Lonor's date of birth
Attorney(s) name(s) and addresses

See note 1 i Part A of this form. if
vou ate appointing only one atlomey
vou should cross out everything
between the square brackels,

Cross out the one which docs not
apply [see note 1 in Part A of this
form).

Cross out the one which dees not
apply (see note 2 in Part A of this
form).

H you do not want the attormey(s)
lo have general power, you must
give details here of what authority
you are giving the atforney(s).

Cross out the one which doss not
apply

1f you cheose the second
alternative you must give dolails
here of the property and affairs
in relalion to which the power is

to apply.]

[Note - anything on this page within square brackets is for guidance only and may be retained, deleted or omitted as appropriate,
excepl that you must make I clear whether one attorney o1 more than one attorney ia being appointed: and if more than one, whether:

{

of

born on

appoint

of

[and __.

of

[L.] ¢ jointly
® jointly and severally]
to be my attorney(s] for the purpose of the Enduring Powers of Attorney
(Northern Ireland) Qrder 1987,
¢ with general authority to act on my behalf
¢ with authority to do the following on my behalf;

in relation 1o
® all my property and affairs
¢ the following property and affairs

Cont'd

the attornevs are being appointed fo act jointly o jolatly and severally.)




[Fart B: continued]

[Please read the notes in the margin

If there are restrictions or
conditions, inseri thern here; if not,
cross ouit these words (See nole 3
in Part A of this forn).

Your stgnature

Date
Soneone mast witness your stpnature
Signature of witness

Your aitorney(s} cannot be your
witness, If you are warried it is not
advisable fror your hushand or wife
to be yeur witness ]

Conl’d

|2.] subject to the following restrictions and conditions:

[ intend that this power shall continue even if I become menlally
incapable,

I have rcad or have had read to me the notes in Part A which ate part of,
and explain, this form.

Signed, sealed aﬂd'
delivered by me __ (1.5.)

on

In the presence of

Full name of witness

Address of witness

[Note - anything on this page within square brackets is for guidance anly and mey be welained, deleted ur omilled ag

appropriate.)

i
i
?
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Part C: [To be completed by the Attorney(s)]

[This form may be adapted to provide for sealing by a trust corporation with its common seal |

[If there are more than two attorneys attach an additional Part C.]

[ D not sign this form before the
donos has signed Part B

You must be at least 18 when
vou sl

Signature of aftorney
Date
Sipraiure of witness

Each atlorney must sign the
Form and each signature must be
witnessed. The donor may not
he the witness and one a attorney
may not witness the signature of
another.]

[ understand that T have a duly to apply to the High Court for the
registration of this form under the IEnduring Powers of Attorney (Northern
Ireland) Order 1987 when the donor is bcwmmg or has become mentally
incapable.

[also anderstand my limited power to use the donor’s property to benefit
persons other than the donor,

[ am not a minos.

Signed, sealed and
delivered by me

On

n the presence of

Full name of witness |

Address of wiiness .

{To be completed anly if there is
a second attorney

You must be at least 18 when
FOU sign

Signatwre of atlormney
Date
Signature of wilnass

Bach atlorney must sign the
[urm and each signature must be
witnessed. The donor may not
Be the witness and one attorney
miy nol wikness the signature of
arother)

- Tundesstand that 1 have a duty to apply to the High Court for the

registration of this form under the Enduring Powers of Attorney (Northern
Iretand) Order 1987 when the donor is becoming or has become mentally
incapaile.

I also understand my limited power to use the donor’s property to benefit
persons other than the donor.

1 am not a minor

Signed, sealed and
deltvered by me

~(L.5.)

O

In the presence of .

Full name of witness

Address of witness

[Note - e-myt[‘ﬁrzg on thig page within sguane brackels is toy guidarce only and may be relained, deleled or omilled as

appropriale.]

|
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Office of the

Public Guardian L P1 F

:
H
:
I
i

Lasting power
of attorney
Financial decisions

Use this for:

* running your bank and savings accounts
» making or selling investments

« paying your bills

» buying or selling your house

Making an LPA online is simpler, clearer and faster

Before

Our smart online form gives you just the right amount of help
you Startu.

exactly when you need it: www.gov.uk/power-of-attorney

This form is also available in Welsh. Calt the helpline on 0300 456 0300.

Form

LP1F Property and financial

This page is not part of the ferm
affairs (07.19)




The people involved in your LPA Helpline J

0300 456 0300

You'll find it easier to make an LPA if you first choose the people you want to
help you. Note their names here now so you can refer back lafer.

g

]
q
i

LP1F Properiy and financlal
affairs (07.13)

This page is not part of the form




. -1

il Helpline J
Office of the 0300 456 0300
Public Guardian

Lasting power of attorney for
property and financial affairs

MO

Section 1
Help?
The donor
For help with
You are appointing other people to make decisions on your behalf. this section,
You are ‘the donor”, see the
Restrictions — you must be at least 18 years old and be able to understand Guide, part Al.

and make decisions for yourself (called ‘mental capacity”).

If you are filling this in for
a frlend or relative and
they can no longer make
decislons independently,
they can't make an LPA.
See the Guide ‘Before you
start’ for more information.

For OPG office use only

LPA registration date OPG reference number

Day Month Year

L Only valid with the official stamp here. LP1F Property and financial
1

1
| affairs (07.15)
]

Lo : -
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Section 2 |
Helpline ;

The attorneys . 0300 456 0300 J

The people vou choose to make decisions for you are called your ‘attorneys’ Hml”m“ ‘Hl w m‘

Your attorneys don't need special legal knowledge or training. They should i

be people you trust and know well. Common choices include your husband, |
wife or partner, son or daughter, or your best friend.

You need at least one attorney, but you can have more.

You'll also be able to choose ‘replacement attorneys’ in section 4. They can
step in if one of the attorneys you appoint here can no longer act for you.

To appoint a trust corporation, fillin the first attorney space and tick the box ;
in that section. They must sign Continuation sheet 4. For more about trust Help? :
corporations, see the Guide, part A2.

For help with this

Restrictions — Attorneys must be at least 18 years old and must have mental section, see the

capacity to make decisions. They must not be bankrupt or subject to a debt Guide, part A2. !
relief order.

LP1F Property and financiat
affairs (0715}

L e | 21




Helpline ’
0300 456 0300

[THTEL R

Section 2 - continued

Only valid with the official stamp here. LP1F Property and financial
affairs (0715}

L ; ]




Section 3
How should your attorneys make decisions?

You need to choose whether your attorneys can make decisions on their own
or must agree some or all decisions unanimously.

Whatever you choose, they must always act in your best interests.

Helpline J
0300 456 0300

MR

~'?Htélp?

For help with this
section, see the
Guide, part A3,

@ if vou choose
‘Jointly for some
decisions...’, you may
want to take legal
advice, particularly
if the examples In
part A3 of the the
Guide, don't match
your needs,

I
1
1
i

N

LPMF Property and financial
affairs (07.15)
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Section 4

Helpline J
Replacement attorneys 0300 456 0300

This section is optional, but we recommend you consider it ”"m “M”m m] ]“} j

Replacement attorneys are a backup in case one of your original attorneys .
can't make decisions for you any more. '

To appoint a trust corporation, fillin the first attorney space below and tick the box in that
section. They must sign Continuation sheet 4. H
elp?
»

Reasons replacement attorneys step in ~ if one of your original attorneys dies, loses !
capacity, no lenger wants to be your attorney, becomes bankrupt or subject to a debt relief For help with this ;
order or is no loanger tegally your husband, wife or civil partner,

section, see the
Restrictions - replacement attorneys must be at least 18 years old and have mental capacity Guide, part A4,
to make decisions. They must not be bankrupt or subject to a debt relief order.

A H EOEA 2 w3
When and how your replacement attorneys can act
Replacement attorneys usually step in when one of your original attorneys ® You should Cons.ide'r
. , . n taking legal advice if you
stops acting for you. If there’s more than one replacement attorney, they will want to change when or
all step in at once. !f they fully replace your original attorney(s) at once, they how your replacement

attorneys act.

will usually act jeintly. You can change some aspects of this, but most people
don’t. See the Guide, part A4,

LPF Property and financial
affairs (07.15)

L i | 5 )
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Section 5

. Helpline J _g
When can your attorneys make decisions? 0300 456 0300 ]
You can allow your attorneys to make decisions: Hmle" “MM ’“‘ :

+ a5 soon as the LPA has been registered by the Office of the Public Guardian
» only when you don’t have mental capacity

While you have mental capacity you will be in control of all decisions

affecting you. If you choose the first option, your attorneys can only make

decisions on your behalf if you atlow them fo. They are responsible to you for

any decisions you let them make. Help‘?

Your attorneys must always act in your best interests.

For help with this
section, see the
Guide, part AS.

i
!
i

1 . .
I Only valid with the official stamp here. LP1F Property and financiat _
1 affairs (07.15) !
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Section 6 Helpline
People to notify when the LPA is registered 0300 456 0300 J

Ths section s optona AN

You can let people know that you're going to register your LPA. They can .
raise any concerns they have about the LPA - for example, if there was any i
pressure or fraud in making it.

When the LPA is registered, the person applying to register (vou or one of
your attorneys) must send a notice to each ‘person to notify’

Help?

You can’t put your attorneys or replacement attorneys here.

People to notify can object to the LPA, but only for certain reasons (listed in For help with this !
the notification form LP3). After that, they are no longer involved in the LPA. section, see the '
Choose people who care about your best interests and who would be willing Guide, part AG.

to speak up if they were concerned.

LPIF Property and financial
affairs {$7.15)
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Section 7
. . Helpline
Preferences and |n5truct|°ns 0300 456 0300 J

o section s optionl LT

You can tell your attorneys how you'd prefer them to make decisions, or give
them specific instructions which they must follow when making decisions.

Most people leave this page blank ~ you can just talk to your attorneys so

they understand how you want them to make decisions for you.

Help?
ewp:

Preferences For help with this

section, see the

Guide, part A7.

Your attorneys don’t have to follow your preferences but they should keep
them in mind. For examples of preferences, see the Guide, part A7.

L1

|nstrucﬂons . If you want to give
n instructions, you
Your attorneys will have to follow your instructions exactly. For examples may want to take

of instructions, see the Guide, part A7. tegal advice.

Be careful - if you give instructions that are not legally correct they would
have to be removed before your LPA could be registered.

I LPiF Property and financial
| affairs (07.15)
|

L ; 5 )
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Section 8 ' . Helpline J
Your legal rights and responsibilities 0300 456 0300
J
!
n Everyone signing the LPA must read this information H“‘Mlm “‘”M '“‘

In sections 9 to 11, you, the certificate provider, all your attorneys and your
replacement attorneys must sign this lasting power of attorney fo form a
legal agreement between you (a deed).

By signing this lasting power of attorney, you (the donor) are appointing
people (attorneys) to make decisions for you. _
LPAs are governed by the Mental Capacity Act 2005 (MCA), regulations H e[p'? L
made under it and the MCA Code of Practice. Aftorneys must have regard
to these documents. The Code of Practice is available from www.gov.uk/
opg/mca-code or from The Stationery Office.

For hetp with this
section, see the

Guide, part A8,
Your attorneys must follow the principles of the Mental Capacity Act: uice. par

1. Your attorneys must assume that you can make your own decisions
unless it is established that you cannoct do so.

2. Your attorneys must help you to make as many of your own decisions
as you can. They must take all practical steps to help you to make a
decision. They can only freat you as unable to make a decision if they
have not succeeded in helping you make a decision through those steps.

3. Your attorneys must not treat you as unable to make a decision simply
because you make an unwise decision.

4. Your attorneys must act and make decisfons in your best interests when
you are unable to make a decision.

5, Before your attorneys make a decision or act for you, they must consider
whether they can make the decision or act in a way that is less restrictive
of your rights and freedom but still achieves the purpose. 1

Your attorneys must always act in your best interests. This is explained in
the Application guide, part A8, and defined in the MCA Code of Practice.

Before this LPA can be used:

« It must be registered by the Office of the Public Guardian (OPG)

« it may be limited to when you don’t have mental capacity, according to
your choice in section B

Cancelling your LPA: You can cancel this LPA at any time, as long as r
you have mental capacity to do so. It doesn’t matter if the LPA has been
registered or not. For more information, see the Guide, part D,

Your will and your LPA: Your attorneys cannot use this LPA to change your
will. This LPA will expire when you die. Your attorneys must then send the
registered LPA, any certified copies and a copy of your death certificate to
the Office of the Public Guardian.

Data protection: For information about how OPG uses your personal data,
see the Guide, part .

i N
| Only valid with the official stamp here. | LPIF Property and financial %
| ! affairs (07.15)
|
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Section 9
Signature: donor

By signing on this page | confirm all of the following:

« | have read this lasting power of attorney (LPA) including section 8
“Your legal rights and responsibilities’, or | have had it read to me

+ | appoint and give my attorneys authority fo make decisions about my
property and financial affairs, including when | cannot act for myself
because | lack mental capacity, subject to the terms of this LPA and to the
nrovisions of the Mental Capacity Act 2005

« | have elther appointed people to notify (in section 8) or | have chosen not
to notify anyone when the LPA is registered

» { agree to the information I've provided being used by the Office of the
_ Public Guardian in carrying out its duties

Helpline ’
0300 456 0300

VAR

Be careful

Sign this page (and
any continuation
sheets) before
anyone signs sections
t0and 11,

/1_)1 For help with this

section, see the
Guide, part A9.

1
I Only vatid with the official stamp here.

LP1F Property and financial
affairs (07.15)
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Section 10

Signature: certificate provider

“ Only sign this section after the donor has signed section 9

The ‘certificate provider’ signs to confirm they’ve discussed the lasting
power of attorney (LPA) with the donor, that the donor understands what
they’re doing and that nobody is forcing them fo do it. The “certificate

provider’ should be either;

» someone who has known the donor personally for at least 2 years, such as
a friend, neighbour, colleague or former colleague
» someone with relevant professional skills, such as the donor’s GP, a

healthcare professional or a selicitor

A certificate provider can’t be one of the atforneys.

Certificate provider’s statement

| certify that, as far as I'm aware, at the time of signing section 9:

Helptline
0300 456 0300

-

J

AR

Help?

For help with this
section, see the
Guide, part A10,

« the donor understood the purpose of this LPA and the scope of the authority conferred under it

« no fraud or undue pressure is being used to induce the doner to create this LPA

« there is nothing else which would prevent this LPA from being created by the completion of

this instrument
By signing this section | confirm that:
* | am aged 18 or over

» | have read this LPA, including section 8 *Your
legal rights and responsibilities’

= there is no restriction on my acting as a
certificate provider

s the donor has chosen me as someone who has
known them personally for at least 2 years OR

« the donor has chosen me as a person with
relevant professional skills and expertise

Restrictions ~ the certificate provider must not be:

an attorney or replacement attorney named in this LPA or

any other LPA or enduring power of attorney for the donor

« a member of the donor's family or of ane of the attorneys’
families, including husbands, wives, civil partners, in-laws
and step-relatives

- an unmarried partner, boyfriend or girlfriend of either the
danar or one of the attorneys {whether or not they live at
the same address)

+ the donor’s or an attorney's business partner

= the donor's or an atiorney’s employee

- an owner, managear, director or employee of a care home

where the donor lives

!
1

Only valid with the official stamp here.

LPIF Property and financial
affairs (07.15)
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Sfectlon 11 Helptine J
Signature: attorney or replacement 0300 456 0300
“ Only sign this section after the certificate provider has H“‘M‘”" w ”“’ HH ‘“} ]

signed section 10

All the attorneys and replacement attorneys need to sign. i
There are 4 copies of this page — make more copies if you need to.
Help?

By signing this sectlon | understand and confirm all of the following: ;
For help with this

section, see the
* | have read this lasting power of attorney (LPA) including section 8 Guide, part A1,

‘Your legal rights and responsibilities’, or | have had it read to me

* | am aged 18 or aver

» | have a duty to act based on the principles of the Mental Capacity Act
2005 and to have regard to the Mental Capacity Act Code of Practice I

« | must make decisions and act in the best interests of the donor
« | must take into account any instructions or preferences set out in this LPA

« | can make decisions and act only when this LPA has been registered and
at the time indicated in section 5 of this LPA

Further statement by a replacement attorney: | understand that | have the
authority to act under this LPA only after an original attorney’s appointment
is terminated. | must notify the Public Guardian if this happens.

I LPIF Property and financial
| affairs (07.15)
1

L | 1
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Section 11 .

. Helpline J
Signature: attorney or replacement 0300 456 0300
n Only sign this section after the certificate provider has H"mulm “l‘ "“Hm ‘m

signed section 10

All the attorneys and replacement attorneys need to sign.

There are 4 coples of this page — make more copies if you need to. _
Help?

By signing this section | understand and conflrm all of the following:
For help with this

section, see the
» | have read this lasting power of attorney (LPA) including section 8 Guide, part Afl,

“Your legal rights and responsibilities’, or | have had it read to me ;

* | am aged 18 or over

« | have a duty to act based on the principles of the Mental Capacity Act
2005 and to have regard to the Mental Capacity Act Code of Practice

- | must make decisions and act in the best interests of the donor
- | must take into account any instructions or preferences set out in this LPA

« | can make decisions and act only when this LPA has been registered and
at the time indicated in section 5 of this LPA '

Further statement by a replacement attorney: | understand that | have the
authority to act under this LPA only after an original attorney’s appointment -
is terminated. | must notify the Public Guardian I this happens.

B

1 R
I Only valid with the official stamp here. '-:’f“_’ PE‘;F_ﬁ:;’ and financial
arrairs .
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Section 11

. Helpline J
Signature: attorney or replacement 0300 456 0300
“ Only sign this section after the certificate provider has H“W“ NM“H‘“ ‘“}

signed section 10

All the attorneys and replacement attorneys need to sign.
There are 4 copies of this page - make more copies if you need fo. !

Help?

For help with this

section, see the i
» | have read this lasting power of attorney (LPA) including section 8 Guide, part All. :

‘Your legal rights and responsibilities’, or | have had it read to me

By signing this section | understand and confirm all of the following:

» | am aged 18 or over

+ | have a duty to act based on the principles of the Mental Capacity Act
2005 and to have regard to the Mental Capacity Act Code of Practice !

* | must make decisions and act in the best interests of the donor |
» | must take into account any instructions or preferences set cuf In this LPA :

« | can make decisions and act only when this LPA has been registered and :
at the time indicated in section 5 of this LPA ;5

Further statement by a replacement attorney: | understand that | have the
authority to act under this LPA only after an original attorney’s appointment
is terminated. | must notify the Public Guardian if this happens.

1 .

I Only valid with the officiat stamp here. : LP1F Property and financial

I ! affairs (07.15)
1
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Section 11
] Helpline J
Signature: attorney or replacement 0300 456 0300
“ Only sign this section after the certificate provider has H"m ml“li”m W ‘“1
signed section 10

All the attorneys and replacement attorneys need to sign.

There are 4 copies of this page — make more copies If you need to.
Help?

By signing this section | understand and conflrm all of the following:
For help with this

section, see the i
« | have read this lasting power of attorney (LPA) including section 8 Guide, part At i

“Your legal rights and responsibilities’, or | have had it read to me

* | am aged 18 or over

« | have a duty to act based on the principles of the Mental Capacity Act
2005 and to have regard to the Mental Capacity Act Code of Practice i

« | must make decisions and act in the best interests of the donor
« | must take into account any instructions or preferences set out in this LPA

» | can make decisions and act only when this LPA has been registered and
at the time indicated in section 5 of this LPA

Further statement by a replacement attorney: | understand that | have the
authority to act under this LPA only after an original attorney’s appointment
is terminated. | must notify the Public Guardian if this happens.

LPIF Property and financial
affairs (07.15)

L ---------------- — ___________________________ | 15_|
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Helpline

0300 456 0300 J ?j

IR

Now register your LPA

Before the LPA can be used, it must be registered by the Office of the Public
Guardian (OPG). Continue fitling in this form to register the LPA. See part B
of the Guide.

People to notify

If there are any ‘people to notify’ listed in section 6, you must notify them
|
that you are registering the LPA now. See part C of the Guide. ]

Fill in and send each of them a copy of the form to notify peqple - LP3.

When you sian section 15 of this form, you are confirming that you've sent
forms to the ‘people to notify’,

Register now

You do not have to register immediately, but it's a good idea in case you've
made any mistakes. If you delay until after the donor loses mental capacity,
it will be impossible to fix any errors. This could make the whole LPA invalid
and it will not be possible to register or use it.

LP1F Register your LP& (07.15)

L ©]
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Register your lasting ine g

0300 456 0300
power of attorney

LT —
Section 12 q
The applicant
You can only apply fo register if you are either the donor or attorney(s) for ]
this LPA. The donor and attorney{s) should not apply together. %
Help? |

For help with this _
section, see the :
Guide, part B2.

Write the name and date of birth for each attorney that is applying to register
the LPA. Don’t include any attorneys who are not applying.

LP1F Register your LPA (07.15)

L "1

1
1



Section 13
Who do you want to receive the LPA?

We need to know who to send the LPA to once it is registered. We might also
need te contact someone with questions about the application.

We already have the addresses of the donor and attorneys, so you don't
have to repeat any of those here, unless they have changed.

Helpline J
0300 456 0300

AN

Help?

For help with this
section, see the
Guide, part B3.

LP1F Register your LPA (07.15)

.
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Section 14

‘ Helpline J
Application fee 0300 456 0300 |
There’s a fee for registering a lasting power of attorney - the amount is H“m “l‘“”l]“m MH"]

shown on the cover sheet of this form or on form LPA120. :
The fee changes from time to time. You can check you are paying the correct amount at :
www.gov.uk/power-of-attorney/how-much-it-casts or call 0300 456 0300. The Office of the !'
Public Guardian can’t register your LPA until you have paid the fee. i

Help?

For help with this
section, see the
Guide, part B4,

Payment reference

I

]

1

|

I

|

| Payment date Amount
|

]

1

: Day Month Year

LP1F Register your LPA (07.15)
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Section 15
) Helpline J
Signature 0300 456 0300
n Do not sign this section until after sections 9, 10 and 11 have II“ w ““1
been sighed.

The person applying to register the LPA (see section 12) must sign and date
this section. This is either the donor or attornay(s) but not both together.

If the attorneys are applying to register the L.PA and they were appointed to
act jointly (in section 3), they must all sign.

By signing this section | confirm the following: ,

« | apply to register the LPA that accompanies this application Help?
+ | have informed ‘people to notify’ named in section 6 of the LPA (if any) of For help with this 'e'
my intention to register the LPA section, see the

« | certify that the information in this form is correct te the best of my Guide, part B3.

knowledge and belief _

If more than 4 attorneys need to sign, make coples of this page.

LPIF Register your LPA (07.15)

L ]
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Send to:

Office of the Public Guardian
PO Box 16185
Birmingham B2 2WH

L.P1F Property and financial

This page is not part of the form
affairs (07.15)




R Form

Office of the

Public Guardian LP1 H

Lasting power
of attorney

@

Health and care
decisions

Use this for:

+ the type of health care and medical treatment you
receive, including life-sustaining treatment

» where you live

« day-to-day matters such as your diet and daily routine

Making an LPA online is simpler, clearer and faster

pefore

Our smart online form gives you just the right amount of help
you Startoo-

exactly when you need it: www,gov.uk/power-of-atforney

This form is also avaitable in Welsh. Call the helpline on 0300 456 0300.

This page is not part of the form LP1H Health and welfare (07.15)
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!.
}'

The people involved in your LPA Helpline J

0300 456 0300

You'll find it easier to make an LPA if you first choose the people you want to
hetp you. Note their names here now so vou can refer back later.

é

T

This page is not part of the form LP1H Health and welfare (07.15)
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Helpline
Office of the 0300 456 0300
Public Guardian — |
Lasting power of attorney for —
health and welfare =
Section 1
The donor Help?

You are appointing other people to make decisions on your behalf.

You are ‘the donor’. For help with this

section, see the
Restrictions ~ you must be at least 18 years old and be able to understand Guide, part Al.

and make decisions for yourself (called ‘mental capacity’).

If you are filling this In for
a friend or relative and
they can no longer make
decisions indepandently,
they can’t make an LPA,
Sae the Guide "Before you
start' for more information.

LPA registration date QPG reference number

Day Month Year

Only valid with the official stamp here. LP1H Heslth and welfare (07.15)

o ! -
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Section 2 . |

Helpline J *
The attorneys 0300 456 0300 |
The people you choose to make decisions for you are called your ‘attorneys’. H"‘l”{“”l”l u” 'm |
Your attorneys don’t need special legal knowledge or training. They should *

be people you trust and know well. Commen choices include your husband,
wife or partner, son or daughter, or your best friend,

Help?
You need at least one attorney, but you can have more.
You'll also be able to choose ‘replacement attorneys’ in section 4. They can For help with
step in if one of the atterneys you appoint here can no longer act for you. this section, f
see the

Restrictlons — Attorneys must be at least 18 years old and must have mental
capacity to make decisions.

Guide, part A2.

1 1

| Only valid with the official stamp here. | LPTH Health and welfare (0715) g
1
1

L e ! |
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Section 2 - continued 5
Helpline J !
0300 456 0300

[T T -

1
| Only valid with the official stamp here. LP1H Heaith and welfare (07.15)
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Section 3

. Helpiine J
How should your attorneys make decisions? 0300 456 0300

You need to choose whether your attorneys can make decisions on thefr own ”"m H"“ m”M ‘Il}
or must agree some or all decisions unanimously.

Whatever you choose, they must always act in your best interests.

'gHelp?

For help with this
section, see the
Guide, part A3.

@ fyouchoose ‘jointly
for some decisions...’,
you may want to
take legal advice,
particularly if the
exampies in part A3
of the Guide don’t
match your needs.

! LP1H Health and wetfare (07.15)
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Section 4 Helptine J
Replacement attorneys 0300 456 0300
This section is optional, but we recommend you consider it H"‘IW“U |m |m ‘II\

Replacement attorneys are a backup in case one of your original attorneys
can’t make decisions for you any more,

Reasons replacement attorneys step in ~ if one of your original attorneys He[p?
dies, loses capacity, no longer wants to be your attorney or is no longer

legally your husband, wife or civil partner, For help with this

section, see the
Restrictions - replacement attorneys must be at least 18 years old and have  gyide, part Ad,

mental capacity to make decisions.

= ity A g

When and how your replacement attorneys can act

Replacement attorneys usually step in when one of your original atforneys

You should consider

taking legal advice if

stops acting for you. If there’s more than one replacement attorney, they you want to change
will all step in at once, If they fully replace your aoriginal attorney(s) at once, how your replacement
they will usually act jointly. You can change some aspects of this, but most
people don't. See the Guide, part A4.

attorneys act.

|
: Only valid with the official stamp here,

LP1H Health and welfare (07.15)




Section 3 _
. . Helpline J
Life-sustaining treatment 0300 456 0300
B This is an important part of your LPA. Hlmwmw mm
You must choose whether your attorneys can give or refuse consent to i

life-sustaining treatment on your behalf.

Life-sustaining treatment means care, surgery, medicine or other help from

doctors that’s needed to keep you alive, for example:

» a serious operation, such as a heart bypass or organ transplant

» cancer treatment Help’?

» artificial nutrition or hydration (food or water given other than by mouth) .

Whether some treatments are life-sustaining depends on the situation. If you For help with this ii
i

had pneumonia, a simple course of antibiotics could be life-sustaining. section, including
how your LPA relates

to an ‘advance

Decisions about life-sustaining treatment can be needed in unexpected
circumstances, such as a routine operation that didn’t go as planned. :
decision’, see the :

You c¢an use section 7 of this LPA to let your attorneys know more about your
Guide, part AS.

preferences in particular circumstances (this is optional).

o

1
i
:
H
'

LPIH Health and welfare (07.15)

Lo i ' ° 1

=
=1
3
<
o
=
j=3
2
=
=
+
o
D
(=]
=
-
o,
m
2
wn
o+
W
3
-
o
4]
=
®



_ -]
Section 6

Helpline
People to notify when the LPA is registered 0300 456 0300 J

This section s aptionl AR

You can let people know that you're going to register your LPA. They can
raise any concerns they have about the LPA - for example, if there was any
pressure or fraud in making it.

When the LPA is registered, the person applying to register {(you or one of
your attorneys) must send a notice to each ‘person to notify’

Help?

You can’'t put your attorneys or replacement attorneys here.

People to notify can object to the LPA, but only for certain reasons (listed in For help with this
the notification form LP3). After that, they are no longer involved in the LPA. section, see the
Choose people who care about your best interests and who would be willing Guide, part A6.

to speak up if they were concerned.

L.P1H Health and welfare (07.15) i
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Section 7

. . Helpline
Preferences and instructions 0300 456 0300 J

s secton s optionl L

You can tell your attorneys how you'd prefer them to make decisions, or give
them specific instructions which they must follow when making decisions.

Most people leave this page blank - you can just falk to your attorneys so
they understand how you want them to make decisions for you.

Help?

Preferences For help with this
section, see the
Guide, part A7.

Your attorneys don’t have to follow your preferences but they should keep
them in mind. For examples of preferences, see the Guide, part A7

Instructions [ If you want to give

n instructions, you
Your attorneys will have to follow your instructions exactly. For examples may want to take
of instructions, see the Guide, part A7. legal advice.

Be careful - if you give instructions that are not legally correct they would
have to be removed before your LPA could be registered.

LP1H Health and welfare (0713}

L : 2
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Section 8 _
Helpline
Your legal rights and responsibilities 0300 456 0300 J

n Everyone signing the LPA must read this information H““”l"n Im ‘l“ ml

In sections 9 o 11, you, the certificate provider, all your attorneys and your
replacement attorneys must sign this lasting power of attorney to form a
legal agreement between you (a deed).

By signing this lasting power of attorney, you (the donor) are appointing
people (attorneys) to make declsions for you.

LPAs are governed by the Mental Capacity Act 2005 (MCA), regulations o
made under it and the MCA Code of Practice. Attorneys must have regard
to these documents. The Code of Practice is available from www.gov.uk/

opg/mca-code or from The Stationery Office. Help?

Your attorneys must follow the principles of the Mental Capacity Act:

1, Your attorneys must assume that you can make your own decisions
unless it is established that you cannot do so.

2. Your attorneys must help you to make as many of your own decisions
as you can. They must take all practical steps to help you to make a
decision. They can only treat you as unable to make a decision if they
have not succeeded in helping you make a decision through those steps.

3. Your attorneys must not treat you as unable to make a decision simply
because you make an unwise decisicn.

4. Your attorneys must act and make decisions in your best interests when
you are unable to make a decision.

5, Before your attorneys make a decision or act for you, they must consider
whether they can make the decision or act in a way that is less restrictive
of your rights and freedom but still achieves the purpose.

For help with this
section, see the
Guide, part A8.

Your attorneys must always act In your best interests, This is explained in
the Application guide, part A8, and defined in the MCA Code of Practice.

Before this LPA can be used it must be registered by the Office of the
Public Guardian (OPQ). Your attorneys can only use this LPA if you don’t
have mental capacity.

Cancelling your LPA: You can cancel this LPA at any time, as long as
you have mental capacity to do so. It doesn’t matter if the LPA has been
registered or not. For more information, see the Guide, part D.

Your will and your LPA: Your attorneys cannot use this LPA to change your
will. This LPA will expire when you die. Your attorneys must then send the
registered LPA, any certified coples and a copy of your death certificate to
the Office of the Public Guardian.

Data protection: For information about how OPG uses your personal data,
see the Guide, Part D.

1
| Only valid with the official stamp here. LP1H Health and welfare (07.15)
1
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S?Ctlon ° Helpline J
Signature: donor 0300 456 0300

By signing on this page ! confirm all of the following: H“m”“ll |”I mH“’

» | have read this lasting power of attorney (LPA) including section 8
*Your legal rights and responsibilities’, or | have had it read fo me

1
:I

+ | appoint and give my attorneys authority to make decisions about my
health and welfare, when | cannot act for myself because | lack mental
capacity, subject to the terms of this LPA and to the provisions of the
Mental Capacity Act 2005

= | cenfirm | have chosen either Option A or Option B about life sustaining Be careful
freatment in section 5 of this LPA

Sign this page and

« | have either appointed people to notify (in section 6) or | have chosen not section 5 (and any
to notify anyone when the LPA is registered continuation sheets)
before anyone signs

sections 10 and 11,

» | agree to the information I've provided being used by the Office of the
Public Guardian in carrying out its duties

G
ke
i
il

LP1H Health and welfare {07.15)
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Section 10
Signature: certificate provider

“ Only sign this section after the donor has signed section 9

The ‘certificate provider’ signs to confirm they've discussed the lasting
power of attorney (LPA) with the donor, that the donor understands what
they're doing and that nobody is forcing them to do it. The “certificate
provider’ should be either:

« someone who has known the donor personally for at least 2 years, such as
a friend, neighbour, colleague or former colleague

+ someone with relevant professional skills, such as the donor’s GP, a
healthcare professional or a sclicitor

A certificate provider can’t be one of the attorneys.

Certificate provider’s statement

| certify that, as far as I'm aware, at the time of signing section 9:

Helpline J
0300 456 0300

LAY

Help?

For help with this
section, see the
Guide, part A10.

- the donor understood the purpose of this LPA and the scope of the authority conferred under it

» no fraud or undue pressure is being used to induce the donor to create this LPA

+ there is nothing else which would prevent this LPA from being created by the completion of

this instrument
By signing this section | confirm that:
» | am aged 18 or over

« | have read this LPA, including section 8 *Your
legal rights and responsibilities’

+ there is no restriction on my acting as a
certificate provider

» the donor has chosen me as someone who has
known them personally for at least 2 years OR

« the donor has chosen me as a person with

relevant professional skills and expertise

Restrictions - the certificate provider must not be:

= an atterney or replacement attorney named in this LPA or
any other LPA or enduring power of atiorney for the donor

+ a member of the donor's family or of one of the attorneys’
families, including husbands, wives, civil partners, in-laws
and step-relatives

» an unhmarried partner, boyfriend or girlfriend of either the
donor or one of the attorneys (whether or not they live at
the same address)

» the donor’s or an attorney’s business pariner

the donar's or an attorney’s employeea

an owner, manager, director or employee of a care home

where the donor lives

! Only valid with the official stamp here.

LPIH Health and welfare (07.15)
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Sfectio n 11 Helpline J
Signature: attorney or replacement 0300 456 0300
n Only sign this section after the certificate provider has ”“m "“ﬂl]m]lmm im

signed section 10

All the attorneys and replacement attorneys need to sign. i
There are 4 copies of this page — make more copies if you need to. h

By signing this section | understand and confirm all of the following:
* | am aged 18 or over i

s | have read this lasting power of attorney {LLPA) including section 8
‘Your legal rights and responsibilities’, or | have had it read to me

Help?
« | have a duty to act based on the principles of the Mental Capacity Act e,'p°

2005 and to have regard to the Mental Capacity Act Code of Practice For help with this
» | must make decisions and act in the best interests of the donor section, see the
. . . ) ) Guide, part AN,
* | must take into account any instructions or preferences set out in this LPA
« | can make decisions and act only when this LPA has been registered

s | can make decisions and act only when the donor lacks mental capacity.

Further statement by a replacement attorney: | understand that | have the
authority to act under this LPA only after an original attorney’s appointment
is terminated. | must notify the Public Guardian if this happens.

! Only valid with the official stamp here. LPtH Health and welfare (07.15)
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Sf—:‘ctlon i | Helpline J
Signature: attorney or replacement 0300 456 0300

n Only sign this section after the certificate provider has Hmlm"” |1|‘ ”“Hm ‘“‘
signed section 10

All the attorneys and replacement attorneys need to sign.
There are 4 coples of this page - make more copies if you need to,

By signing this section 1 understand and confirm all of the following:
* [ am aged 18 or over
* [ have read this lasting power of attorney (LPA) including section 8
“Your legal rights and responsibilities’, or | have had it read to me \9 H
?
* | have a duty to act based on the principles of the Mental Capacity Act elp'
2005 and to have regard to the Mental Capacity Act Code of Practice For help with this

section, see the
Guide, part All.

* | must make decisions and act in the best interests of the donor

« | must take into account any instructions or preferences set out in this LPA
= | can make decisions and act only when this LPA has been registered

= | can make decisions and act only when the donor lacks mental capacity.
Further statement by a replacement attorney: | understand that | have the

authaerity to act under this LPA only after an original attorney’s appointment

is terminated. | must notify the Public Guardian if this happens.
” o C iRy ._::.::% FoOEE

' Only valid with the official stamp hera. LPTH Health and welfare (07.15)
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S.ectlon " Helpline J
Signature: attorney or replacement 0300 456 0300
n Only sign this section after the certificate provider has H“’IH‘“”IM“]H” ’m

signed section 10

All the attorneys and replacement attorneys need to sign.
There are 4 copies of this page — make more copies if you need to.

By signing this section | understand and confirm all of the following:

« | am aged 18 or over
» | have read this lasting power of attorney (LPA) including section 8
“Your legal rights and responsibilities’, or | have had it read to me
Help?

« | have a duty to act based on the principles of the Mental Capacity Act

2005 and to have regard to the Mental Capacity Act Code of Practice For help with this

section, see the
Guide, part A1,

* | must make decisions and act in the best interests of the doner

s | must take into account any instructions or preferences set out in this LPA
* | can make decisions and act onty when this LPA has been registered

» | can make decisions and act only when the donor tacks mental capacity.
Further statement by a replacement attorney: | understand that | have the

authority to act under this LPA only after an criginal attorney’s appointment
is terminated. | must notify the Public Guardian if this happens

<

I Only valid with the official stamp here,

LPIH Health and welfare (07.13)
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S?Ctlon N Helpline J
Signature: attorney or replacement 0300 456 0300
“ Only sign this section after the certificate provider has H“m H“H |m ““Hm ml

signed section 10

All the attorneys and replacement attorneys need to sign.
There are 4 copies of this page — make more copies if you need to.

By signing this section | understand and confirm all of the following:
« | am aged 18 or over
* | have read this lasting power of attorney (LPA) including section 8
“Your legal rights and responsibilities’, or | have had it read to me \Q H
?
« | have a duty to act based on the principles of the Mental Capacity Act elp°
2005 and to have regard to the Mental Capacity Act Code of Practice For help with this
« | must make decisions and act in the best interests of the donor section, see the
. . . , . Guide, part All.
« | must take into account any instructions or preferences set out in this LPA
» | can make decisions and act only when this LPA has been reqistered
« | can make decisions and act only when the donor lacks mental capacity.
Further statement by a replacement attorney: | understand that | have the

authority to act under this LPA only after an original atforney’s appointment
is terminated. | must notify the Public Guardian if this happens.

Only valid with the offictal stamp here. LP1H Health and welfars (07.15)
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Helpline J
0300 456 0300

Now register your LPA

Before the LPA can be used, it must be registered by the Office of the Public
Guardian (OPG). Continue filling in this form to register the LPA, See part B
of the Guide.

People to notify

If there are any ‘people to notify’ listed in section 6, you must notify them
that you are registering the LPA now. See Part C of the Guide.

Fillin and send each of them a copy of the form to notify people - LP3.

When you sign section 15 of this form, you are confirming that you’ve sent
forms to the ‘people to notify’

Register now

You do not have to register immediately, but it's a good idea in case you've
made any mistakes. If you delay until after the donor loses mental capacity,
it will be impossible to fix any errors. This could make the whole LPA invalid
and it will not be possible to register or use it.

LP1H Register your LPA (07.15)
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Register your lasting R

Helpline J
power of attorney 0300436 0399

crion 1o AT

The applicant

i
1
H
L

You can only apply to register if you are the donor or attorney(s) for this LPA.
The donor and attorney(s) should not apply together.

Help?

For help with this
section, see the
Guide, part B2.

Write the name and date of birth for each attorney that is applying to register
the LPA. Don’t include any attorneys who are not applying. i

LP1H Reglster your LPA (07.15)
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Section 13 :

_ Helpline J
Who do you want to receive the LPA? 0300 456 0300
We need to know who to send the LPA to once it is registered. We might also H“m “"H |m “I“ wum
need to contact someone with questions about the application. 4

h We already have the addresses of the donor and attorneys. so you don’t
have to repeat any of those here, unless they have changed.

Help?

For help with this
section, see the
Guide, part B3.

il
i
|:
|!
'

i
E
i

LP1H Redgister your LPA (07.15)
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Section 14

Helpline J :
Application fee 0300 456 0300 |
There’s a fee for registering a lasting power of attorney — the amount is H"m “““Im Hm Im mi '
shown on the cover sheet of this form or on form LPA120. 5

The fee changes from time to time. You can check you are paying the correct amount at !
www.gov.uk/power-of-attorney/how-much-it-costs or call 0300 456 0300. The Office of the i
Public Guardian can’t register your LPA until you have paid the fee. i

Help?

For help with this
section, see the
Guide, part B4.

For OPG office use only _ ;

Payment reference

Payment date Amount

Day Month Year

LP1H Register your LPA (07.15) i
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Section 15

) Helpline J
Signature 0300 456 0300

“ Da not sign this section until after sections 9, 10 and 11 have been signed. H“m “"H MH‘"“‘H ‘Il] !

The person applying to register the LPA (see section 12) must sign
and date this section. This is either the donor or attorney(s) but not
both together.

If the attorneys are applying to register the LPA and they were
appointed to act jointly (in section 3), they must all sign.

Help?

For help with this
section, see the
Guide, part B5.

By signing this section | confirm the following:
* | apply to register the LPA that accompanies this application

= | have informed ‘people to notify’ named in section 6 of the LPA
(if any) of my intention to register the LPA

» | certify that the information in this form is correct to the best of my
knowledge and belief

If more than 4 attorneys need to sign, make coples of this page.

LPIH Reglster your LPA (07.15)
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Helpline J ]
0300 456 0300 '

AR

Send to: ;

Office of the Public Guardian

PO Box 16185
Birmingham B2 2WH

L
|
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This page is not part of the form LP1H Health and welfare (07.15)
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Office of the

Public Guardian LP 3
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Form to notify people

You only need to fill in this form if there are

‘people to notify’ (also called ‘people to be

told’ or ‘named people’) listed in the lasting
power of attorney.

This page is hot part of the form LP3 People to notify (07.15)



Before you start

You only need to fill in this form if there are ‘people to notify’
(also called ‘people to be told’ or ‘named people’) listed in
the lasting power of attorney (LPA). See the Guide, part C.

A *person to notify’ is someone a person who makes an LPA (the ‘donor’)
chooses to inform about the registration of their LPA. They don’t have to

choose anyone to notify, so If that section of the LPA is blank, you don’t nheed
to fill in this form.

When you apply to register the LPA you must tell the people to notify that
the LPA will be registered.

You must send a copy of this form to each of the people to notify, before
you send the LPA to be registered. You can send them this ferm or hand it to
them in person,

You can save time by filling in pages 2 and 3 and making a photocopy to
send to each person.

The donor’s relatives are not entitled to be notified unless they have been
named in the LPA.

Detach this cover sheet before sending the form to them.

Helpline J
0300 456 0300

This page Is not an official part of the form

LP3 People to notify (07.15)




Notice of intention to register
a lasting power of attorney

You have recelved this notice because the person named on page 2 has
made a lasting power of attorney.

A lasting power of attorney (LPA) is a legal document that lets someone
(known as a ‘donor’) appoint people (known as "attorneys”) to make

declisions on their behalf. It can apply to financial decisions or health and
care decisions. An LPA can be used if the donor is unable to make their own f
decisions.

In other words, the person on page 2 is appeinting the people on page 3 to
make decisions on their behalf.

When they made the LPA, the donor decided you should be told about it
before it’s registered. This is so you can raise any concerns you may have. If
you do have concerns, you can only object to the registration of the LPA for
the reasons listed on page 4 of this form.

If you want to object, you must do so within 3 weeks of the date of
this notice.

If you don’t want to object you don’t have to do anything. !

LP2 People to notlfy (07.15)
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Helpline J
0300 456 0300

About the donor - the person who made the LPA !

Details of the lasting power of attorney

LP3 People to notify (07.15)

L 2
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Helpline J
0300 456 0300

About the attorneys

i
[
i
i
4
i
£

P TR e

If there are more than 4 attorneys, please make a copy of this page.
You don't need to list replacement attorneys appointed in the LPA (if any).

LP2 Peopte to notify (07.15)
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How to object

Helpline J
If you wish to object, you must do so within 3 weeks of being given 0300 456 0300
this notice.

You can only object to an LPA for one of the reasons below.

Factual objections: j
« the donor or an attorney has died "

» the donor and an attorney were married or had a civil partnership but have
divorced or ended the civil partnership (unless the LPA says the attorney '
can still act if that happens) .

« an attorney doesn’t have the mental capacity to be an attorney (they must
be able to understand and make decisions for themselves)

s an attorney has chosen to stop acting (known as ‘disclaiming their
appointment”)

« the donor or an attorney is bankrupt, interim bankrupt or subject to a debt
relief order (LPA for financial decisions only)

» the attorney is a trust corporation and is wound up or dissolved (LPA for
financial decisions only)

To make a factual objection, complete form LPAOO7 and send it to
the Office of the Public Guardian. Get the form from www.gov.uk/power-of-
attorney/object-registration or by calling 0300 456 0300.

Prescribed objections:

« the LPA isn’t legally valid - for example, you don’t believe the donor had
mental capacity to make an LPA

« the donor cancelled their LPA when they had mental capacity to do so .
« there was fraud or the donor was pressured to make the LPA

« an attorney is acting above their authority or against the denor's best
interests (or you know that they intend to do this)

To make a prescribed objection:

» complete form COP7 and send it to the Court of Protection. Get the form
from www.gov.uk/object-registration or by calling 0300 456 4000 AND

« complete form LPAOOS and send it to the Office of the Public Guardian. *
Get the form from www.gov.uk/object-registration or
by catling 0300 456 0300

If you are objecting to a specific attorney, it may not prevent registration if ’
other attorneys or a replacement attorney have been appointed. i

You can find out more about lasting powers of attorney at
www.gov.uk/power-of-attorney or by calling 0300 456 0300.

LP3 People to notify (07,15)
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How to use this guide

This guide gives you information about
making and registering your lasting power
of attorney (LPA). You don’t have to read it
now. You can start filling in your LPA form
and look at the guide if you need more
information.

Your lasting power of
attorney (LPA)

An LPA is a legal document that lets you
(the ‘donor”) choose trusted people
(‘attorneys’) to make financial decisions or
health and care decisions on your behalf,

An LPA is mainly used if you don’t have the
mental capacity to understand and make
decisions yourself. You need mental capacity
to make an LPA. '

Your LPA is only for England and Wales. It
probably won’t work elsewhere, so you may
wish to seek legal advice if you want it to.

You don’t need a lawyer to make an
LPA, unless you have unusual or specific
reqguirements.

Sections in the LPA form where you might
want legal advice are marked with this

tawyer symbol:

It's up to you to decide whether you want
legal advice to fill in these sections.

Making your LPA: which type?

You’ll have to choose what sort of decision
you'll need help with. There are two kinds of
LPA, covering two kinds of decision:

+ money, finances and property

» health and care

Each LPA has its own form. To choose both,
fill in both forms.

Financial decisions: use form
LP1F

Financial decisions might be about:

« opening, closing and using your bank
and building society accounts

 claiming, receiving and using your
benefits, pensions and allowances

» paying your household, care and
other hills

» making or selling investments

* buying or selling your home

You choose whether your attorneys can act
for you as soon as the LPA is registered or
only if you can no longer understand and
make decisions (see part AS of this guide).

You don’t have to own your own home or
have a lot of money to make an LPA for
financial decisions. For example, if it’s hard
to manage your bank account or bills alone,
you may want someone to help.

You can appoint different attorneys for your
personal finances and your business affairs.
To do this, fill in two LPiF forms.

Helpline
0300 456 0300



Health and care decisions:
use form LP1H

Health and care decisions might be about:

* giving or refusing consent to
health care

» staying in your own home and getting
help and support from social services

* moving into residential care and finding
a good care home

» day-to-day matters such as your diet,
dress or daily routine

Your attorneys can only make decisions when
you don’t have mental capacity.

One very important decisicn has its own
section in a health and care LPA. You can
choose whether your attorneys or your
doctors should make decisions about
accepting or refusing medical treatment
to keep you alive, if you can’t make or
understand that decision yourself.

Read more about life-sustaining treatment in
part A5 of this guide.

You don’t have to have complex health or
care problems to make an LPA. It’s a way of
planning for your care in case you can’t make
decisions for yourself in future.

People involved in your LPA

You (the donor) need to choose people for
your LPA., Discuss this with them before you
name them in your LPA form.

Before the official form starts, there's a page
to make a note of everycne involved in the
LPA - you don’t have to fill it in, but you
might find it useful.

People you must have to
make an LPA

Donor: see part Al of this guide,
Attorneys: see part A2 of this guide.

Certificate provider: see part A10 of this
guide,

Witnesses: an impartial person must witness
you and your atiorneys signing your LPA.

You can’t withess your attorneys’ signatures
and they can’t withess yours.

People you might want to
include in your LPA

Replacement attorneys: see part A4 of
this guide,

People to notify: see part A6 of this guide.

Registering your LPA

Before you can use your LPA, you must
register it with the Office of the Public
Guardian (OPG). It costs £110 to register
your LPA so that it’s ready to use. It's best to
apply to register your LPA as soon as you've
filled in the form.

Helping a friend to make
an LPA

If you're helping a friend or relative with

an LPA by filling in the form for them, that
person must make all the choices when
making the LPA. If they can no longer make
these choices independently, you can’t
make an LPA for them. You can apply to the
Court of Protection, who will appoint you or
someone else to help them. Find cut more at
www.gov.uk/become-deputy

Helpline
0300 456 0300
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Your LPA pack

You've been sent all the decuments that you
need to make and register your LPA.

These are:

» form LP1F to make a financial LPA

« form LP1H to make a health and
care LPA

* form LP3 if you want to notify people
when your LPA is sent for registration

« continuation sheets 1to 4 - you only use
these if the LPA form says you should

« form L.PA120 to apply for a reduced fee
if you have low income

If we have sent you a pack and any of these
are missing, please call us on

0300 456 0300 or download them from
www.gov.uk/government/publications/make-
a-lasting-power-of-attorney

Make your LPA online

You can also make your LPA using our digital
service. It's quick and easy to do. There's
more information at our website,
www.gov.uk/power-of-attorney

If you need help making your
LPA online

If you'd like to make your LPA online but are
unsure about using computers and websites,
please ring our contact centre on

0300 456 0300 and we’ll try to help.

What is ‘mental capacity’?

Your LPA - and this guide - mentions ‘mental
capacity’ a lot. It's important to understand
this idea before you make an LPA,

‘Mental capacity’ means the ability to make
a specific decisicn at the time it needs to be

made. A person with mental capacity has at
least a general understanding of:
+ the decision they need to make
« why they need to make it
« any information relevant to the decision
« what is likely to happen when they
make it

They should be able to communicate their
decision through speech, signs, gestures or
in other ways.

People can sometimes make certain
decisions but don’t have the mental capacity
to make others. For example, somecne may
be able to decide what to buy for dinner but
be unable to understand and arrange their
home insurance.

Assessing mental capacity

To work out whether someone lacks the
mental capacity to make a decision, you
need to answer ‘yes’ to these two questions:

1. Do they have a mental or brain problem
that stops their brain or mind from
working properly?

2. Is that problem causing them such
difficulty now that they are unable to
make this particular decision at the
time it needs to be made?

Being ‘unable to make this particular
decision’ means that the person can’t:
« ynderstand relevant information about
the decision that needs making
» keep that information in their mind long
enough to make the decision
« weigh up the information in order to
make the decision
» communicate their decisicn - this could
be by talking, using sign language,
pictures or even just squeezing a hand
or blinking.

Helpline
Q300 456 0300
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Sometimes — especially in the case of big can. They must take all practical steps

or complex decisions - you may want to get to help you to make a decision. They
professional advice, for example, from the can only treat you as unable to make a
person's GP, psychiatrist or psychologist. decision if they have not succeeded in

helping you make a decisicon through
those steps.
Mental Capamty Act 2005 3. Your attorneys must not treat you

and Code of Practice as unable to make a decision simply
because you make an unwise decision.

The Mental Capacity Act 2005 covers LPAs. 4. Your attorneys must act and make
The Mental Capacity Act Code of Practice decisions in your best interests when
explains more and has examples, inctuding you are unable to make a decisien.
how attorneys must act. The Code of 5. Before your attorneys make a decision
Practice also has more information about or act for you, they must consider

mental capacity. whether they can make the decision

B : or act in a way that is less restrictive
of your rights and freedoms but still
achieves the purpose.

Attorneys always have to follow these
principles.

You can also buy a printed version from the
Stationery Office: www.tsoshop.co.uk

Your local ibrary may be able to help if you
can’t get online by yourself.

Making decisions for you

Attorneys can make some decisions on your
behalf, but they can’t do as they please. They
always have te act in your best interests. !

The Mental Capacity Act Code of Practice
goes into this much more fully. It sets out
five basic principles an attorney has to follow i
when working out whether and how 1o act on
your behalf: :
1. Your attorneys must assume that you !
can make your own decisions unless it

is established that you cannot do so. ;

2. Your attorneys must help you to make
as many of your own decisions as you

Helpline
6 0300 456 0300 {



Part A — make your LPA

Choose form LP1F to make an LPA for financial decisions or LP1H to make an LPA for health
and care decisions.

Start filling in the form now.
You don’t need to read this guide first. Use it while you’re completing the form.

Before the official form starts, there's a page to make a note of everyone involved in the LPA
- you don’t have to fitll it in, but you might find it useful.

When you see the word ‘you’ from now on, in part A of this guide, it means the donor: the
person appointing other people to make decisions on their behalf.

The first proper pages of the forms look like this:
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If your forms don't took like this, you may be using old versions. Download the mest recent
ones, or call the Office of the Public Guardian’s contact centre on 0300 456 0300 to
request them,

Helpline
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Part A1 — the donor

Fill in section 1

Fill in your details in section 1 of the LPA form. You can also give an

email address, but it's optional.

Give any other names that you use, such as your married name.
If your LPA does not include all the names you're known by, there
may be confusion or detays if your attorneys need to use it.

More information

Who can be a donor?

An LPA is for just one perseon. You can make
an LPAif:

» you are at least 18 years old

» you have the mental capacity to do 50

‘Mental capacity’ means the ability to make
and understand a specific decision at the
time it needs to be made.

Most people can make an LPA. However,
there coutd be complications because of:
« residency - if you live or have property
outside England and Wales
« bankruptcy - if you are bankrupt or
subject to a debt relief order and
want to make an LPA for your financial
decisions

There's mote on these complications on this
page and page 9.

Lasting pewer of attomey for
proparty and finencial affalts
#

.......

Can someone help the donor to
fill in the form?

Yes. However, if anyone else is filling the
form in for you, you must still choose what
goes into your LPA, Only you can give others
the power to make decisions with your LPA
on your behalf.

Complications: residency and
property

LPAs cover peopte who live or own assets in
England and Wales. Your LPA may not work
in other countries, including Scotland and
Northern Ireland. You may want to get legal
advice if: '
» you live outside England and Wales
» you have property outside England and
Wales and you're making an LPA for
financial decisions
« you're planning to move away from
England and Wates
+ there are other reasons why where you
live complicates your situation

Helpline
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Complications: bankruptcy and
debt relief orders (LPA for financial
decisions only)

There are rules about bankruptcy and debt
relief orders for a property and financial
affairs LPA.

If you're bankrupt or subject to a debt relief
order, you can make, sign and register an
LPA for financial decisions. However, your
attorneys will not have power over all of your
property.

If this applies to you, you should think
about getting legal advice before you
make your LPA.

If you become bankrupt or subject to a debt
relief order after your financial LPA is made
or registered, it will be cancelled.

If an attorney becomes bankrupt or subject
to a debt relief order, they can no longer be
your attorney under your LPA for financial
decisions.

Bankruptcy does not affect a health and
care LPA.

Helpline
0300 456 0300




Part A2 - the attorneys

Fill in section 2

Fill in the names, addresses and dates of birth of your attorneys.

The order in which you write the attorneys’ details on the form
doesn’t matter. Each attorney is as important as the others.

If you want more than four attorneys, mark the *More attorneys’ box
on this page with an *X. Take a copy of Continuation sheet 1, called
‘Additional people’. For each extra attorney, mark the ‘Attorney’

box on the sheet and add their details. You must sign and date

Continuation sheet 1 before you sign the LPA form in section 9.

If you need more than one continuation sheet, you can make copies.

If you want to choose a trust corporation as an attorney for your
LPA for financial decisions, fill in the details here and mark the “trust
corporation” box with an “X”. Make sure that you write the exact

name that the trust corporation uses.

The trust corporation representatives must fill in and sign

Continuation sheet 4.,

More information

The people you choose to act for you are
calted your atterneys,

You must have at least one attorney. There’s
no upper limit but too many attorneys could
make things difficult, as they’ll need to work
together.

Make sure that each person agrees o be your
attorney before you name them in your LPA,

When selecting attorneys, think about:
+ how many you want to appoint and if
they’ll be able to work together
* whether you trust them to act in your
best interests
» how well you know each other and how
well they understand you

» how willing they’ll be to make decisions
for you

* how well they organise their own
affairs, such as how well they look after
their own money

Don't feel you have to choose someone just
because you don’t want to offend them. If
you want them to feel involved, you could
make them a *person to notify’ instead.
(See part A6 of this guide.)

Who can be an attorney?

In legal terms, an “attorney’ is a person
who's allowed to act on behalf of someone.

Attorneys don't need to be solicitors.
Most people choose family members,

10
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friends and other people they trust with

no legal background. if an attorney is not a

professional, the important thing is that you
know each other well and they respect your
views and will act in your best interesis.

You can ask anyone with mental capacity
aged 18 or over to be your attorney,
including:

- your wife, husband, civil partner or

partner

* afamily member

* aclose friend

« a professional, such as a solicitor

Attorneys must sign your LPA after you have
signed section 9 and the certificate provider
has signed section 10. They have to sign
as soon as reasonably possible after the
certificate provider — ideally on the same day.

What attorneys must do

Attorneys can make some decisions on your
behalf, but they can’t do as they please. They
always have to act in your best interests.

The Mental Capacity Act Code of Practice
goes into this much more fully. It sets out
five basic principles an attorney has to follow
when working out whether and how to act on
your behalf:

» Your attorneys must assume that you
can make your own decisions unless it
is established that you cannot do so.

« Your attorneys must help you to make
as many of your own decisions as you
can.

They must take all practical steps io
help you to make a decision. They can
only treat you as unable to make a
decision if they have not succeeded in
helping you make a decision through
those steps.

* Your attorneys must not treat you
as unhable to make a decision simply
because you make an unwise decision.

* Your attorneys must act and make
decisions in your best interests when
you are unable to make a decision.

» Before your attorneys make a decision
or act for you, they must consider
whether they can make the decision
or act in a way that is less restrictive
of your rights and freedoms but still
achieves the purpose,

Attorneys always have to follow these
principles.

You can find the Mentat Capacity Act Code of
Practice at www.gov.uk/opg/mca-code

Property and financial affairs LPA
attorneys

Some people choose a professionat attorney,
such as a solicitor, for their financial LPA.

If you appoint a professional attorney for a
property and financial affairs LPA, such as a
solicitor, you must name an individual. You
can't just give a job title or the name of a firm.

Professional attorneys usually charge fees.
Ask what fees they will charge you. You must
add instructions in section 7 about what
you’ve agreed to pay them. (See part A7 of
this guide.}

An undischarged bankrupt or a person subject
to a debt relief order can’t be an attorney for
a property and financial affairs LPA,

Bankruptcy and debt relief orders don’t
affect health and welfare LPAs.

Helpline
0300 456 0300
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Trust corporation — property and
financial affairs LPA only (form LP1F)

People with complex finances or who don’t
have anyone to manage their finances may
choose a trust corporation as their attorney.
This is usually a commercial bank or firm of
solicitors,

You should ask what fees they will charge
you. You may want to get legal advice if you
are thinking of choosing a trust corporation
as an atterney.

Health and welfare LPA attorneys

An attorney for a health and welfare LPA
must be a person, not a company. You can
have as many attorneys as you need.

Who can’t be an attorney

A person who is currently bankrupt or has a
debt relief order can’t be an attorney on an
LPA for financial decisions.

Bankruptcy and debt relief orders don’t
affect health and welfare LPAs.

A person who is on the Disclosure and
Barring Service's barred list cannot act as an
attorney - unless they're a family member
and they’re not getting a fee to be your
attorney. They will break the law if they do.
Find out more at www.gov.uk/dbs

What attorneys can do

Your attorneys can only make decisions that
you've allowed them to make in your LPA.
For example, if your LPA is for your financial
decisions, your attorneys can’t make
decisions about your care or daily routine.

If your LPA is for your health and care, they
can’t make decisions about your meney.

When attorneys can no longer act

An attorney can’t act for you if they:

+ lose mental capacity

» decide they no longer want to act as
your attorney (known as ‘disclaiming
their appointment’)

» become bankrupt or subject to a debt
relief order and were an attorney fora
financial LPA

« were your wife, husband cr civil partner
but your relationship has legally ended
- unless you write instructions in
section 7 of the LLPA form that they can
continue to be your attorney if your
relationship legally ends

Sometimes, if an attorney dies or has to stop
acting for one of the reasons above, it can
cause serious problems:
« {fyou appointed only one attorney,
your LPA would stop working altogether
« if you’ve said your attorneys have to
act ‘jointly’ for some or all decisions
(see part A3 of this guide) then they
won't be able to make those decisions

If either of these apply to you, consider
appointing reptacement attorneys to protect
your LPA. Read more about replacement
attorneys in part A4 of this guide.

If you cancel your LPA, your attorneys can no
longer act on your behalf,

12
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Part A3 — how should your attorneys
make decisions?

Fill in section 3

Mark only one box on this page with an "X

If you’ve chosen just one attorney, tick the box: °l only appointed one
attorney’ and go to section 4.

If you've chosen two or more attorneys, you must state how they
should make decisions on your behalf. Choose one of three options
by marking only one box with an "X

« jointly and severally

» jointly

+ jointly for some decisions, jointly and severally for other decisions

Fach choice is explained in section 3 of the LPA form and below.
If you are not sure which opticn is best for your circumstances,
you may want to gef legal advice,

If you choose a different option from ‘jointly and severally’ and your
attorneys can’t unanimously agree a joint decision, it can’t be made.
Your LPA might become unworkable,

If you choose ‘jointly for some decisions, jointly and severally
for other decisions’, you must use Continuation sheet 2. On
Continuation sheet 2;
« mark the box ‘Decisions attorneys should make jointly’
+ wrife in the space which decisions your attorneys must make
jointly (see More information below for examples of what you
might write)

If you use Continuation sheet 2, you must sign and date it (and any
extra copies that you use) before you sign section @ of your LPA.

Helpline
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More information

You must state how your atiorneys should
act - whether they can make decisions
separately, or whether they have to agree
some or all decisions unanimously. You need
to choose one of three opticns. The details
are below.

Jointly and severally (attorneys act
either together or individually)

Your attorneys can make decisions on your
behalf an their own or together.

Any action taken by any attorney alone is as
valid as if they were the only attorney. It’s up
to your attorneys to choose how they make
decisions but they must always act in your
best interests.

Most people choose this option because:
» attorneys can make simple or urgent
decisions quickly and easily, without
asking your other attorneys
 if an attorney can no longer act,
the LPA won’t be cancelled

If you choose this option, you must not
say anywhere else in the LPA that certain
decisions must he made by:

« one particular attorney

« some or all of your attorneys

* a minimum number of attorneys

Instructions like this contradict your choice
here, so your LPA may be rejected.

There is a section later in the LPA that lets
you give more specific instructions to your
attorneys. Most people don’t do this, and
it can be more complicated than it seems.
Read part A7 of this guide before deciding
whether to add anything there.

Jointly (attorneys agree every decision
unanimously)

Your attorneys must always make all
decisions together. They must agree
unanimously and they must all sign any
relevant documents,

Choose this option if you want your attorneys
to agree on every decision, whether it’s big
or small.

With this option:
» if your attorneys can’t work together,
your LPA won't work
« if one attorney can no longer act or
dies, your LPA will stop working -
unless you've appointed replacements

If your attorneys live far apart, they may find
acting jointly difficult - for example, going to,
the bank together.

If one of your original joint attorneys can no
longer act, all your original attorneys stop
acting for you. This is because the law treats
attorneys who act jointly as a single unit.

If you've appointed replacement attorneys,
they will all take over.

Jointly for some decisions, and jointly
and severally for other decisions

Your atterneys must make certain decisions
together and agree them unanimously — but
they can make other decisions individually.

If you choose this option you must clearly
state which decisions your attorneys should
make together and agree unanimously: that
is, when they should act jointly.

14
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Some people pick this option because they
don’t mind their attorneys taking everyday
decisions alone but want them 1o make
important decisions together, such as selling
a house.

If your attorneys live far apart, they may find
acting jointty difficult.

With this option:

» you must write on Continuation sheet
2 which decisions must be made jointly
and which must be made jointly and
severally — if you don’t, your LPA won't
work

« if your attorneys can't agree on a joint
decision, it can’t be made

+ if one attorney can no longer act or
dies, your remaining attorneys won’t be
abie to make any of the joint decisions,
unless you've appointed replacements

With this option, if one attorney stops
acting for you but you do have replacement
attorneys:

» the replacement attorneys will take
over, making all joint decisions instead
of your criginal attorneys

* both the replacement and remaining
original attorneys can make any
decisions they're allowed to make
individually

Examples of working jointly for some
decisions, and jointly and severally
for others

Property and financial affairs LPA examples:

if you choose "jointly for some decisions,
jointly and severally for other decisions’, you
should make a statement like one of these
on Continuation sheet 2:

“My attorneys must act jointly for
decisions about selling or letting my
house and may act jointly and severally
for everything else”

“My attorneys must act jointly for
decisions about investments in stocks
and shares and may act jointly and
severally for everything else.”

In the first example, ‘everything else’ means
all financial decisions apart from selling or
letting your house. In the second example,
‘everything else’ means all money matters
apart from investing in stocks and shares.

Don’t use these examptes unless they're
exactly what you want - you need to state
what is right for you.

Health and care LPA examples:

If you choose ‘jointly for some decisions,
jointly and severally for other decisions’, you
should make a statement like one of these
on Continuation sheet 2:

“My attorneys must act jointly for
decisions about where | live and may act
jointly and severally for everything else.”
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“My attorneys must act jointly for
decisions | have authorised them to
make about life-sustaining treatment
and may act jointly and severally for
everything else.”

In the first example, ‘everything else’ means
all decisions about your day-to-day care and
medical treatment, In the second example,
‘everything else’ also means day-to-day care
and medical treatment and larger decisions
about where you should live. It only excludes
decisions about treatments needed to keep
you alive,

You can only use something like the second
example if you give your attorneys the
authority to give or refuse consent to life-
sustaining treatment by choosing option A
in section 5 of your LPA form. See part AS
on page 24 of this guide for more on life-
sustaining treatment.

Don't use these examples unless they're
exactly what you want - you need to state
what is right for you.

Protecting your interests

Attorneys must alsc follow any instructions
and bear in mind any preferences that you
write in section 7 of your LPA form.

The Mental Capacity Act Code of Practice
explains attorneys’ duties. You can find it
online at www.gov.uk/opg/mca-code

Questions to ask yourself

« Do you want to pick ‘jointly and
severally’, the most flexible and
practical option?

» What might stop your attorneys working
together? Do they get on? What could
happen if they were to fall out?

* Are you happy for your aitorneys to
choose whether they make decisions
together or individually? Choose
‘jointly and severally’, which is the most
straightforward option.

» Even if your attorneys can make most
decisions on their own, are there some
big decisions that you want them to
agree on? Choose ‘jointly for some
decisions, jointly and severally for others’.

» Do you want your attorneys or
replacement attorneys to make all their
decisions together and agree every
decision unanimously, whether big or
small? Choose ‘jointly’.

» Do your attorneys understand how
you would like them to make decisions?
Make sure you discuss your choice
with them.

* Do you know what will happen if one
attorney can’t act any more? Read this
section again if you're not sure,

» Do you want replacement attorneys
as a back-up if your attorneys have to
make some or all decisions together?

If you don’t choose replacements, your
LPA may be at risk if an attorney stops
acting on your behalf,

16
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Part A4 - replacement attorneys

Fillin section 4 (optional)

If you want one or more replacement attorneys, write their details in

section 4 of the LPA form.

If you want more than two replacements, mark the ‘More
replacements’ box on this page. Take a copy of Continuation sheet 1,
called ‘Additional people’, For each extra replacement attorney, mark
the ‘Replacement attorney’ box on the sheet and add their details.

You must sign and date Continuation sheet _1 before you sign the

LPA in section 9.

if you need more than one continuation sheet, you can make copies.

Changing when and how your replacement

attorneys can act

Mark this box with an ‘X’ if you have appointed more than one
replacement attorney and you want to change how or when they act.

Marking this box can create complications for your LPA. There's more
guidance below ~ please read it. You may also want to get legal

advice.

More information

Replacement attorneys are people you
choose to step in if one of your originat
attorneys can no longer make decisions on
your behalf.

A replacement attorney will step in if one of
your attorneys:

* dies

+ {oses mental capacity

» decides they no longer want to act on
your behalf (known as ‘disclaiming their
appointment”)

« was your wife, husband or civil partner
but your relationship has legally ended
(unless you've added an instruction for
them to continue)

+ becomes bankrupt or subject o a
debt relief order — this only applies to
financial affairs LPAs

A replacement attorney can only act if
the original attorney they’re replacing is
permanently unable to make decisions for
one of the reasons above,

A replacement attorney:
« cannot temporarily stand in for an
attorney who is still able to act
(for example, while the first attorney
is on holiday)
» cannot replace a replacement attorney

Helpline
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You can’t add any instructions telling
replacement attorneys to start acting in
specific circumstances.

If your original attorneys have to make all
or some decisions jointly and one can no
longer act, your replacement attorneys will
make those joint decisions instead. Both
your remaining original attorneys and your
replacements can make any decisions that
don’t have to be made jointly.

Replacement attorneys usuatly step in as
soon as one of your original attorneys stops
acting for you.

Protecting your LPA

Having replacement attorneys means that
your LPA shoutd stilt work if an original
attorney can no longer act on your behalf.

Without replacements:

» if you have only one attorney and that
attorney can no longer act for you, your
LPA will no longer work

» if you have attorneys who must make
all or some decisions together (‘jointly™)
and one attorney can no longer act, the
rest will not be able to make those joint
decisions

If your LPA can’t be used and you don’t have
mental capacity, someone you know wilt have
to apply to the Court of Protection to get
the power to act on your behalf ~ this can be
expensive and wilt usually take a long time.

Who can be a replacement attorney

A replacement attorney must meet the
same requirements as an original attorney.
This inctudes having mental capacity and
being 18 or over when you signh your LPA.

One of your original atiorneys cannot also be
a replacement attorney in the same LPA.

A person who is on the Disclosure and
Barring Service's barred list cannot act as an
attorney — unless they’re a family member
and they’re not getting a fee to be your
attorney. They will break the law if they do.

When replacement attorneys step in

If you include more than one replacement
attorney in your LPA, they all start at the
same time, unless you've:
» appointed your attorneys to act jointly
and severally
» and stated the order in which your
original attorneys will be replaced

Replacing an attorney who acts
‘jointly and severally’

If you appoint your attorneys to act jointly
and severally, replacement attorneys usually
step in if one original attorney can’t act for
you any more. The replacement attorneys
and any remaining original attorneys can
then make decisions ‘jointly and severally’.

: ]

Replacing attorneys who act ‘jointly
or ‘jointly for some decisions, jointly
and severally for other decisions’

If you appoint your attorneys either ‘jointly’
of ‘jointly for some decisions, jointly and
severally for other decisions’, it is important
to have reptacement attorneys.

If one original attorney can’t act for you any
more, all your other attorneys must stop
making any joint decisions. If this happens,
any replacement attorneys step in to make
the joint decisions. If you don’t have any
replacements, your LPA will stop working for
joint decisions. This is because the law sees
a group appointed ‘jointly’ as a single unit.

Read the section on ‘Complications’, below,
to see examples of how this might work in
practice,
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Changing when and how your
replacement attorneys can act

Mark this box with an ‘X' if you have
appointed more than one replacement
attorney and you want to change how or
when they act.

There are two main situations where this is
useful. You have more than one replacement
attorney and:

» you’ve appointed your original attorneys
jointly and severally. You want your
replacements to step in a particular
order. Read 'Stating an order for
replacement attorneys’ below

« you have only one original attorney.
You don’t want your replacement
attorneys to act jointly. Read through
the guidance on page 20, especially
the part about complications called
4, A sole attorney plus two or more
replacements’

There are some other situations where

vou may want fo mark this box. You'll find
examples under ‘Complications: replacement
atterneys’ on this page.

Stating an order for replacement
attorneys

If you mark the box and you appointed
your original attorneys to act ‘jointly and
severally’ in section 3 of the LPA form,
you can state the order in which your
replacement attorneys step in.

Use Continuation sheet 2. Mark the box:
‘How replacement attorneys step in,’ Use
the space to write how you want your
replacements to step in. You might write
something like:

“if one of my attorneys {(my mother

and father) can no longer act, | would

like that attorney to be replaced by my

sister. If, later on, my other parent can

no longer act, | would like my brother

to replace that person as my attorney.”

“If my attorney John Smith becomes

unable to act under this LPA, | want

replacement attorney Anne Hall to step

in and act in his place.”
Do not state an order to replace attorneys if
your original attorneys act ‘jointly” or ‘jointly
for some decisions, jointly and severally for
others.' You will stop your LPA from working.
If you still want to do this, you should seek
legal advice.

Complications: replacement
attorneys

Appointing replacement attorneysis a
sensible way to protect an LPA, especially
if there’s only one original attorney, or
your attorneys have to make seme or all
decisions jointly.

Usually, replacing attorneys will work as
you expect. For example, you could name
one original attorney and one replacement
attorney. Then, if the original attorney stops
acting, the replacement attorney will take
their place.

However, if your attorneys have to make
some or all decisions jointly or you have more
than one replacement attorney, unexpected
things can happen.

Look at the examples on the next two pages:
they cover some fairly common situations.

Helpline
0300 456 0300

19




1. A sole attorney plus two or
more replacements

What will happen

Unless you say otherwise, the replacements
will have to act jointly.

Example

You've appointed your spouse or partner as
your only attorney. You appoint your son and
daughter as replacement attorneys. You don't
say anything about how they should act.

As soon as your spouse or partner can’t
act any more, your chitdren step in. They're
now joint attorneys, and have to agree
unanimously on every decision, no matter
how small.

Alternatives

This might be what you want — however, a lot
of people prefer their attorneys to act ‘jointly
and severally’, giving them more freedom and
flexibility.

To make this happen:

+ at the bottom of section 4 of the LPA,
mark the box called ‘I want to change
when or how my attorneys can act’

» take a copy of Continuation sheet 2
and mark the box ‘How replacement
attorneys step in and act’

+ write this on the sheet: I want my
replacement attorneys to act jointly
and severally”

» sign and date the sheet before you sign
section 9 of the LPA

2. Joint attorneys plus one or
more replacements

What will happen

The original attorneys will not be able to
act at all as soon as one stops acting. The
replacements will take over all decisions,

Example

You appoint your two brothers and your sister
as attorneys, acting jointly, and appoint your
daughter as a replacement attorney.

Something happens to one of your siblings
that means they can no longer act. Now your
daughter steps in. She is the sole attorney,
and your two remaining siblings no longer
have any say in decisions made under this
LPA - they can’t act at all on your behalf.

Alternatives

If you’ve appointed your original attorneys
‘jointly’, it isn’t straightforward to arrange
things so that the others can carry on acting
after one of them has to stop ~ it’s part of
what ‘jointly’ means.

You could think about appointing the original
attorneys ‘jointly and severally’ instead.

If there are some big decisions you want
them to agree on, you could appoint them
‘jointly for some decisions, jeintly and
severally for other decisions’ — however, as
the example on the next page shows, the
same problem would occur again,

There is one way around the problem.

You can make a second LPA in case your first
one stops working. {n this second LPA, you
can appoint as attorneys the joint attorneys
from your first LPA.
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If you appoint your attorneys jointly and
severally in your second LPA, you’ll avoid the
problem you had with your first LPA.

If you make a second LPA, you must write
an instruction in section 7 of your second
|.PA saying that it comes into force if your
first LPA stops working. You might write
something like:

If my original LPA for financial decisions
stops working, this LPA comes into force.

‘If my health and welfare LPA fails, this LPA
replaces it)

If you want to do this, you may want to seek
legal advice or call our helpline.

3. Attorneys appointed jointly for
some decisions and jointly and
severally for other decisions plus
one or more replacements

What will happen

The original attorneys will have no say in the
joint decisions as soon as one stops acting.
The replacements will take over the joint
decisions.

Example

You've appointed your daughter and her
husband as attorneys. They have to act
jointly for any decision about selling your
house, but can act jointly and severally
for all other decisions. You appoint your
two grandchildren (who are over 18) as
replacement attorneys.

Your son-in-law stops acting as an attorney.
Now, your daughter and your grandchildren
are your attorneys. However, your daughter
no longer has a say in selling your house.,
Your grandchildren can make that decision
without consulting her - they are the only
attorneys for joint decisions.

Alternatives

This has the same preblem as 2. Joint
attorneys plus one or more replacements’ on
page 20.

[f you're sure you don’t want to appoint your
original attorneys jointly and severally, then
you can make two LPAs.

To do this, follow the instructions in "2, Joint
attorneys plus one or more replacements’ on
page 20.
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Part A5 - when can your attorneys make
decisions? (LPA for financial
decisions only)

Fill in section 5

You must choose when you want your attorneys to be able to make

decisions. Mark only one box with an "X

You have twoe options:

+ As soon as my LPA has been registered (and also when | don’t

have menial capacity)
« Only when | don’t have mental capacity

More information

A financial LPA can usually be used as soon
as it's registered. If you have mental capacity,
you can tell your attorneys to start using the
LPA straight away. If you then lose mental
capacity, they can carry on using the LPA,

Alternatively, you can choose that your
financial LPA will take effect — and your
attorneys will be able to act for you — only
when you don’t have mental capacity.

As soon as my LPA has been
registered (and also when | don’t
have mental capacity)

Mark this box with an ‘X’ if you want your
attorneys to help you with your finances
while you have mental capacity.

For example, if you can’t leave the house or
it’s hard to talk to your electricity supplier,
you might ask your attorneys to deal with
the bank or pay bills. You could ask your
attorneys to act for you if you are away - for
example, on holiday.

You can give instructions in LPA section 7
(see part A7 of this guide) about decisions
your attorneys can't make - for example,
about selling your house. You might write
instructions like:

“While 1 have mental capacity, my
attorneys must not make any decisions
about selling my house.”

As long as you have mental capacity, you
control your finances.

Only when | don’t have mental
capacity

Mark this box with an ‘X’ if you don’t want
your attorneys to make decisions or act for
you while you have mentat capacity. This
means you’ll look after your finances white
you still have mental capacity. Then, if you
ever lose that capacity, your LPA will be
ready for your attorneys to use,
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Banks and other financial institutions
sometimes want written confirmation that a
donor does not have mental capacity before
they’ll recognise an attorney’s authority to
act under an LPA.

Ask the donor’s GP, care co-ordinator, social
worker or care home staff about a mental
capacity assessment.

When you reach section 7 of the LPA form,
you can add instructions. Some people
explain how their mental capacify should be
assessed, such as:

“My attorneys shall only act under this
power if they have obtained a written
medical opinion stating that | am no
longer mentally capable of managing
and administering my property and
financial affairs.”

However, if you trust your attorneys to

assess your mental capacity, you do not need
to add instructions like these.
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Part A5 - life-sustaining treatment
(health and care LPA only)

Fillin section 5

You have two options:

« option A - | give my attorneys authority to give or refuse
consent to life-sustaining treatment on my behalf

» option B - | do not give my attorneys authority to give or refuse
consent to life-sustaining treatment on my behalf

Sign only one option.

You must sign and date this page. Your signature must be witnessed.

The witness must be aged 18 or over and can’t be an attorney or

replacement attorney under this LPA.

Sign this section before you sign your LPA in section 9. You ¢an sign

both sections on the same day.

If you are unable to sign or make a mark and someocne else is signing
your LPA for you, that person must sign this page and date their

signature. Their signature must be witnessed.

More information

You must choose what you’d want to happen
if you needed medical help to keep you alive
and you no longer had mental capacity.

if you sign option A and ever need life-
sustaining treatment but can’t make
decisions, your attorneys can speak to
doctors on your behalf as if they were you.
You can write instructions or preferences for
your attorneys in section 7 of the LPA form.
See the next page for some examples.

If you choose option B, doctors will make
decisions about life-sustaining treatment.

Life-sustaining treatment: definition

‘Life-sustaining treatment’ means care,
surgery, medicine or other help from doctors
that’s needed to keep someone ative,
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Life-sustaining treatment can include:

* aserious operation, such as heart
bypass surgery

« chemotherapy. radiotherapy or another
cancer treatment

* an organ transplant

» artificial nutrition or hydration (food or
water given other than by mouth)

Whether some treatments are life-sustaining
depends on the situation. For example,

if someone had pneumonia, a course of
antibiotics could he life-sustaining.

Decisions about life-sustaining treatment
can be needed in unexpected circumstances.
One example is a routine operation that
didn't go as planned.

Option A: attorneys

Choose option A if you want your attorneys
to decide about life-sustaining treatment
in case you ever can’t make the decisions
yourself.

Life-sustaining treatment:
preferences (optional)

You can use section 7 of the LPA form to
tet your attorneys know your preferences,
so that any decisions they make are as
close as possible to the decisions you
would have made.

For example, you might write something like:

“If | were in the last days of a terminal
illness, | would only want treatments to
make me comfortable. | wouldnt want
treatments to prolong my life or that
meant [ couldn’t die at home.”

Attorneys should pay attention to your
preferences, although they don’t have to
follow them.

You don’t have to give any preferences for
life-sustaining treatment - your atiorneys
can act without them.

Life-sustaining treatment:
instructions (optional)

You can write instructions in section 7 of the
LPA form to specify medical conditions where
your attorneys must or must not consent to
life-sustaining treatment on your behalf. For
example, you might write something like:

“My attorneys must not agree to
life-sustaining treatment iflamin a
persistent vegetative state.”

You may feel that your attorneys understand
you well enough and you don’t need to write
instructions. Talk to them about what you
want.

If you write instructions, your attorneys must
follow them. You must be careful not to write
anything that contradicts what you have

said etsewhere in your LPA or requires your
attorneys to break the law. If you do, it could
make your LPA unworkable, if you want to
write instructions but are unceriain, you may
want to seek legal advice.

You don’t have to give instructions about
life-sustaining treatment.
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Option B: doctors

Choose option B if you want your doctors
to decide about life-sustaining treatment in
case you can't. If the situation arises, they
must:
+ assess what’s in your best interests
+ take into account, where possible,
the views of your attorneys and other
people involved in your welfare
» take into account what you've said or

written about life-sustaining treatment,

including any guidance you've given in
your LPA

Other ways to make your treatment
preferences clear

There are other ways to explain what
you want to happen if you need medical
treatment and you can no longer make
decisions for yourseif.

An advance decision is a legally binding
document in which you write which specific
treatments you don’t want, in case you
can't decide or make your wishes known.
Some people call it a ‘living will’ or "advance
directive’

If you've made an advance decision that
your doctors or attorneys should take into
account, refer to it in your instructions in
section 7 of the LPA form, You’ll also need to
include a copy of the advance decision when
you send your LPA to the Office of the Public
Guardian (OPG) to be registered.

You can find information about advance
decisions on NHS Choices website at
www,nhs.uk

If you give your attorneys the power to
decide about life-sustaining treatment and
have made an advance decision, your LPA
might override your advance decision.

You may want to get legal advice, particularly
if the advance decision and the LPA say very
different things.

You can also let people know your views on
treatments and care in:

« statements of preference

» care plans

There’s more about life-sustaining treatment,
advance decisions and how health
professionals must respond to your written
wishes in chapter 9 of the Mental Capacity
Act Code of Practice, which you can find
online at www.gov.uk/opa/mca-code
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Part A6 — people to notify when the
LPA is registered

Fill in section 6 (optional)

You can choose up to five people to notify about your LPA when it’s

about to be registered.

These should be people who know you well and would be willing to
raise concerns about your LPA. They can object to the LPA if they think
you were under pressure to make it or if they think fraud was involved.

However, you don’t have to choose people to notify.

If you want to appoint people to notify, you can write the names
and addresses of up to four in section 6. If you want to appoint
five people to notify, tick the box that says *l want to appoint
another person to notify’ Fillin the person’s name and address on
Continuation sheet 1 and mark the ‘Person to notify’ box on that

sheet.

You must sign and date Continuation sheet 1 before you sign the

LPA in section 9,

If you need more than one continuation sheet, you can make copies.

The person applying to register the LPA — either you or your
attorneys - must tell any people to notify that the LPA is being sent
for registration. They must use form LP3 to do this, just before
sending the LPA form to the Office of the Public Guardian. Part C of

this guide explains how to notify these people.

More information

Letting people know about your LPA just
hefore it's registered protects you. It’s
especially important if there’s a long time
between making your LPA and registering it.

Choose people to notify

You can choose up to five people to

notify but they can't be your attorneys or
replacement attorneys. Many donors choose
family members or close friends.

Check with the people you’re planning 1o
notify that they’re happy to be named in your
LLPA. Explain that:
s they don't have to do anything right away
» they will only be told when you or your
attorneys apply to register your LPA
+ their names and addresses will be sent
to OPG
« they do not have to do anything when
they are contacted, unless they have
concerns
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Part A7 — Preferences and mstructuons

.....................................................................................................................

Fill in section 7 (optional)

If you fill in this page and need more space, tick the box at the
bottom of section 7 and use Continuation sheet 2. Mark with an X’
either the *Preferences’ box or the ‘Instructions’ box on Continuation
sheet 2. if you still need more space, you can make copies of
Continuation sheet 2.

You must sign Continuation sheet 2 before you sign section 9 of
your LPA.

More information

You can give your attorneys instructions or Preferences and instructions:
tell them your preferences in this LPA section definitions
- but you don’t usually have to.

Preferences are what you’d like all your
Most people leave this page blank. attorneys to think about when they make
decisions for you. Your attorneys don't have

The only circumstances in which you must to follow them but should bear them in mind.

write an instruction is in a financial LPA if

you have investments managed by a bank If you write any preferences, avoid words such
and you want that to continue. Contact as ‘must’ and ‘shall’. Instead use words such
the Office of the Public Guardian (OPG) or as ‘prefer’ and ‘would like’, so it’s clear that

a legal adviser if you want advice on the you're giving your attorneys advice. If your
wording. attorneys must do something, include it in

inst jons.
You can just talk to your attorneys and your instructions

explain how you’d like them to act for you. Instructions tell your attorneys what they
Your attorneys will then be free to make must do when acting on your behalf,
decisions they think are right, and they wiil

. ) ions. "
know how you'd want them made. If you write any instructions, use words suc

as ‘must’, ‘shall’ and *have to’

If you're not sure about what you can put in
y y P instructions cause more problems than i

this section of your LPA, you might want to . . !
get legal advice.

preferences. [f you want to give instructions,
read through the information below to

find out about common problems and |
mistakes. It may be better to phrase them
as preferences.

if you want to pay fees to your attorneys, explain
this in the instructions. See ‘Instructions to pay
fees’ on page 32 of this guide.
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There are some examples below of common “| prefer to invest in ethical funds.”

preferences and instructions for bothtypes ...

of LPA. They may not be right for you - they “I'd like my attorneys to consult my

are just to give you an idea of what you might doctor if they think | don’t have the

write. Your preferences and instructions mental capacity to make decisions :

should be about what matters to you. about my house.” 1'

Examples Of preferences ............................................................................. '
“| would like to donate £100 each year :

Health and care LPA to Age UK.”

Here are SOme eXamples Of preferanCas you == st st

might write in a health and care LPA: Examples of instructions

“| prefer to live within five miles of Health and care LPA
my sister.” Here are some examples of instructions you

............................................................................. might write in a health and care LPA:

“I'd like to be prescribed generic e

medicines where they are available.” “My attorneys must not decide | am to
.............................................................................. move into residential care unless, in my

*| would like to take exercise at least doctor’s opinion, | can no longer live
three times a week whenever | am independently.”
physically able 1o do s0. WHhether or v
not | am mobile, | would like to spend “My attorneys must not consent to any
time outdoors at least once a day.” medical treatment involving blood

.............................................................................. products, as this is against my religion.”

“I'd |.|ke my pets -to I.i\fe Wlth me for b - e LML AL RS E
tong as possible - if | go into a care “My attorneys must ensure | am given
home, I'd like to take them with me.” only vegetarian focd.”

“I'd like to have regular haircuts, Property and financial affairs LPA
manicures and pedicures.”

.............................................................................. Here are some examples of instructions you
Property and financial affairs LPA g e I T e
Here are some examples of preferences you “My attorneys must consult a financial
might write in a financial LPA: adviser before making investments
............................................................................. over £10,000"

“I lee -to reinvest all In-teres-t from each ............................................................................. .
year’s investments into next year's ISA “My attorneys must not sell my home .
allowance,” unless, in my doctor’s opinion, | can no ,

............................................................................. longer live independently.”

“I WOULCI like to maintain a minimum ..............................................................................

balance of £1,000 in my current account.” “My attorneys must not make any gifts.”
Helpline !
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“My attorneys must continue to donate
to charities that | have supported or
for which | have set up standing order
payments.”

“My attorneys must send annual
accounts to my brothers and sisters.”

“My attorneys must instruct a tax
accountant to prepare my annuat
fax return.”

..............................................................................

If you have opted (in section 5 of the LPA
form) for your attorneys to act under your
financial LPA only if you’ve lost mental
capacity, you might add instructions
about how your mental capacity should be
assessed. For example, you might write:

“This lasting power of attorney onty
applies if a doctor confirms in writing
that | don’t have the capacity to make
decisions about my finances.”

If you trust your attorneys to judge your level
of mental capacity, you don't need to add
instructions like these.

Special case: making two LPAs for
financial decisions

You may want to make two LPAs for financial
decisions, one for your personal finances,
and another for your business affairs, so that
different attorneys can look after different
things. If this is the case, you should explain
what you want to happen in the instructions
for each one.

For instance, in one LPA you could say:

“My attorneys only have the authority
to use my personal bank account.
They are not permitted to access
my business account or make any
decisions relating to my business.”

“My attorneys only have the authority
to use my business accounts and make
decisions relating to my business. They
are not permitted to use my personal
account or make decisions about my
personal finances.”

Avoiding problems

Instructions and preferences can create
problems. It's easy to ask for semething that
the law won’'t aliow.

If you'd like to add instructions and
preferences, here are some commaon
mistakes to avoid.

You can’t change the way attorneys
are appointed to act

Don’t appoint atforneys to make decisions in
one way, then include instructions to make
thermn act differenttly.

if you've said in section 3 that your attorneys
must act ‘jointly’ - so they must agree every
decision unanimously - you must not add
here that if one stops being an attorney, the
others can continue to act.

If you said your attorneys should act ‘jointly
and severally’ - so they can make any
decision on their own or together ~ you must
not add these sor{s of instructions:
+ that one attorney has to do what
another attorney says
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+ that one attorney must deal with your + maintenance for any family member
business and another with your private other than your wife, husband, civil
affairs partner or child under 18

+ that where attorneys disagree, the
majority should decide

+ that they must make some decisions
together - if this is what you want,
you should appoint them in LPA section  The Office of the Public Guardian provides

Your attorneys must apply to the Court of
Protection if they want to make qifts like this
on your behalf.

3 to act ‘jointly for some decisions, guidance on gifts for attorneys. You can
jointly and severally for other decisions’  find this at www.gov.uk/government/
instead. publications/public-guardian-practice-note-
ift
Your LPA won’t work if you include gits
instructions like these. Other mistakes

The preferences or instructions are You should avoid these common mistakes:

for all attorneys + You can’t tell your attorneys to do
anything against the law - this includes
anything to do with euthanasia and
assisted suicide

* You can’t say that attorneys should
act in the best interests of anyone else,
including your wife, husband, partner or

Be careful with gifts children. Your attorneys act for you alone

* You can’t say a replacement attorney
can only start acting in specific
circumstances. For instance, you
can’t use restrictions to add special
circumstances - such as an original
attorney being on holiday - in which
your replacement attorney can step in

» Don’t add health and care restrictions
to afinancial LPA. Don't add financial
restrictions to a health and care LPA.
You should make a separate LPA for
each instead

+ You can’t tell an attorney to change
your wilt = it’s outside their powers

* You can’t give an attorney power to
appoint a replacement attorney

Any preferences or instructions must apply
to all your attorneys. You must not write, for
example, that only your daughter is allowed
to sell your house, or that one attorney can't
make decisions about giving gifis.

Instructions abouti gifts often cause
problems. There are strict limits on the
kinds of gifts that attorneys can give on your
behalf. They can give presents on ‘customary
occasions’, including weddings, birthdays
and religious holidays. They can donate to
charities you've previcusly given to. Any gifts
should be reasonable and take info account
how much money you have.

- .

Here are some types of gifts you can't
authorise:
» trust funds for grandchildren
« payment of school fees for
grandchildren
+ interest-free loans to family
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Instructions to pay fees

Professional attorneys

Professional attorneys, such as solicitors or
accounts, charge for their services. They may
also claim fees and reasonable expenses.

Write what you’ve agreed to pay in section
7 instructions or set their fee by referring to
standard rates and writing something like:

“1 wish my professional attorneys to
be paid the standard solicitor rate as
set by [state the name of a relevant
professional organisation here].”

Fees and expenses are paid out of your funds.

Non-professional attorneys

Many attorneys don’t get fees. For example,
if you appeint a non-professional attorney

- such as your husband, wife, partner, a
family member or a friend - they’ll probably
be happy to act for you without being paid.
However, they can still claim reasonable
expenses, such as postage, travel costs and
the cost of an accountant preparing annual
accounts.

If you don’t want to pay your attorneys fees,
don’t write anything. They can still claim
expenses.

If you agree to pay a fee, you must write
this in your instructions. If you don’t, your
attorney can’t be paid. You can set different
fees for different attorneys.

For non-professional attorneys, fees are
often set as a payment each year.

Here are examples of the sort of instructions
you might write to pay a fee to your attorneys:

“Fach attorney must be paid a single
fee of £1,000 each year, the payment
to be made on 20 December each year.
The fees will stop when my estate drops
to E[fillin amount].”

“| wish each of my attorneys to be paid
£[fill in the amount] per year for their
services under this LPA. My attorneys
will stop being paid when my money
drops to E[fill in amount]}.”

Fees and expenses will be paid out of
your funds.
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Read section 8

Everyone involved in this lasting power of attorney must read this

section before signing.

More information

An LPA is a legal agreement (also called 3
‘deed’) between you and your attorneys.

Section 8 contains important information that

you, your attorneys and certificate provider

must read, as it is part of the legal agreement

that you and they are making. The principles
of the Mental Capacity Act 2005 and the
rules in the Mental Capacity Act Code of
Practice, which your attorneys must follow,
are set out in this section of the LPA.

You can see the complete Mental Capacity
Act Code of Practice at www.gov.uk/opg/
mca-code.

if you need help to look at websites, visit
your local library,

Your best interests

The law says that your attorneys must always
act inyour best interests when making
decisions and acting foryou.

They must:
» do everything they can to help you
make all or part of a decision
« identify what you would take into
account if you were making a decision

* be guided by your personal, political,
cultural, moral or religious beliefs and
values when making any decisions for
you

To do this, they should:

+ find out your preferences and views
from you or from how you’ve behaved
and what you’ve said or written in your
LPA and elsewhere

» assess whether the decision can be left
for another time, when you might find it
easier to make

« avoid restricting your rights

» consult family and friends and anyone
else who knew or understcod your
wishes, feelings and views

* not make assumptions about your
quality of life or about what you need
just because of your age, appearance,
condition or behaviour
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Before you sign

Check that you have completed all the sections that you must fillin and any opticnal sections
you want to use.

Once you’ve signed, you cannot change your LPA - you will need to make a new LPA if you
want to make changes.

The table below summarises everything you should have done before you sign. The grey rows
show sections you must fill in; the others are optional.

More than four attorneys?

Use Continuation sheet 1 and sign
it before you sign the LPA

More than two replacement

attorneys?
The names, Use Continuation sheet 1 and sign
addresses.and it before you sign the LPA
4 | Replacement attorneys dates of birth of X
any replacement Changing the way youlr replacement
attorneys act or step in?
attorneys

Use Continuation sheet 2 and sjgn
i it before you sign the LPA

The names and Five people to be told?
People to notify when the
6 PA is registered addresses of any Use Continuation sheet 1 and sign
- people to notify it before you sign the LPA
| Any preferences or More preferences and instructions?
Z Preferences and instructions you want ) ) .
instructions your attorneys to _Use Contmuat!on sheet 2 and sign
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Part A9 - signature: donor

Section 9: sign your LPA

The people involved in the LPA must sign it in the correct order.
If they don’t, the Office of the Public Guardian (OPG) won't register

it and your atterneys will not be able to use it.

. 3 2

If you’ve used Continuation sheets 1 or 2, make sure you've signed

them before you sign this section.

1
cnarien o
i

Station

If you're making a health and welfare LPA, also sign section 5 - life-
sustaining treatment - before you sign this section.

When you sign LPA section 9, you are forming a legal agreement with
your attorneys. You are legally bound by everything written in the
form up to this point, including LPA section 8 (*Your legalrights and
responsibilities”) and the declaration on this page.

More information

Order of signing

The LPA must be signed in this order:
1. You (the donor) sign

You (the donor) must sign your LPA before
anyone else,

You (the donor) must sign:

« section 5 of the LPA, about life-
sustaining treatment if it is an LPA for
health and care decisions

* Continuation sheet(s) 1, if used

« Continuation sheet(s) 2, if used

+ section 9 of the LPA

It’s better to sign everything on the same day
- though you don’t have 1o - but section 9
must be signed last.

If you can't sign, you can make a mark.

if you can’t sign or make a mark, look at
‘Donors who cannot sign or mark’, below.
The person you’ve chosen will be able to
sign for you.

There must be an independent witness to
watch you signing your LPA. The witness
must sign straight after you.

If it is an LPA for health and care decisions
they must also witness you signing section 5,
about life-sustaining treatment.

Your witness can't be:
* underi8
« one of your attorneys
+ one of your replacement attorneys
+ an employee of a trust corpoeration
that is your attorney or replacement
attorney (financial LPA only)
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2. The certificate provider signs LPA
section 10

See part A10 of this guide, called "Signature:

certificate provider)

3. Alt the attorneys and replacement
attorneys sign LPA section 11

See part A1l of this guide, called "Signature:
attorney or replacement attorney.

Donors who cannot sign or mark:
Continuation sheet 3

If you can’t sign or make a mark, someone
can sign for you using Continuation sheet 3.

You must be present and must tell the
person to sign.

That person’s signature must be witnessed
by two people. The two witnesses can't be:
* underi8
* your attorneys
» your replacement attorneys
« employees of a trust corporation that
that is your attorney or replacement
attorney (L.PA for financial decisions
only)
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Part A10 — signature: certificate prowder

Fillin section 10

The certificate provider must read LPA sections 8 and 10 before they
sign your LPA. They can then fill in their name and address, and sign
and date section 10.

More information

A certificate provider is an impartial person
who confirms that you understand what
you're doing and that nobody is forcing you
to make an LPA. They must confirm that:
» you understand the significance of
the LPA
» you have not been put under pressure
to make it
» there has been no fraud involved in
making the LPA
» there is no other reason for concern

If possible, they should discuss your LPA with
you in private, without attorneys or other
people present, before they sign to ‘certify’
their part of the LPA.

Your certificate provider can witness your and
your attorneys’ signatures.

Who can be a certificate provider?

A certificate provider must be at least 18
years old and either:
» afriend, colleague or someone you've
known well for at least two years — they
must be more than just an acquaintance

-
wc i oF
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« your doctor or lawyer or someone with
the professional skills to judge whether
you understand what you're doing and
are not being forced to make an LPA

‘People to notify’ can be certificate providers.

There are quite a lot of people who can’t be a
certificate provider — for example, members
of your family or your attorneys’ families.
There’s a fuller list below.

The certificate provider must sign after you
and can sign on the same day as you
(the donor) or as soon as possible afterwards.

Someone who has known you
well for at least two years

You should ask a friend or neighbour,
someone from your social or sports club,

a work colleague, or similar. They must

have known you well for at least two years.
They must know you well enough to have an
honest conversation with you about making
your LPA and the things they have to confirm
when they sign the LPA.
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If possible, they should discuss your LPA with
you in private, without attorneys or other
people present, before they sign to ‘certify’
their part of the LPA.

Someone with relevant
professional skills

Usually, someone with relevant professionat
skills would be one of the following:
* aregistered healthcare professional,
such as your GP
* a solicitor, barrister or advocate
* aregistered social worker
* an independent mental capacity
advocate (IMCA)

Other professionals may have skiils suited
to judging whether you can make an LPA -
contact the Office of the Public Guardian
if you’re unsure about your choice of
certificate provider.

You may have to pay a professional to act as
your certificate provider.

People who can’tbe a
certificate provider

The certificate provider must not be:

* an attorney or replacement attorney for
the LPA

* an attorney or replacement attorney
in any other LPA or enduring power of
attorney (EPA) that you’ve already made

* a member of your or your attorneys’
families — including wives, hushands,
civil partners, in-laws and step-relatives

* an unmarried partner, boyfriend or
girlfriend of yours or of any of your
attorneys — whether or not they live at
the same address

* your business partner or one of your
attorneys’ business partners

* your employee or one of your
attorneys’ employees

* an owner, manager, director or
employee of a care home where you
live, or a member of their family

* anyone running or working for a trust
corporation appointed as an attorney in
a financial decisions LPA

If you're not sure if someone’s allowed

to be your certificate provider, emait the
Office of the Public Guardian (OPG) at
customerservices@publicguardian.gsi.gov.uk
or call OPG’s contact centre on

0300 456 0300.

38

Helpline
0300 456 0300




Part A1l - signature: attorney or
replacement attorney

Fill in section 11

Your attorneys and replacement atforneys must write their names
and sign and date your LPA.

Their signature(s) must be witnessed. The witness(es) must write
their full name and address as welt as signing. The witness can’t be
the donor,

There are four copies of this page in the form. If you need more, make
photocopies. All attorneys and replacement attorneys must sign
section 11 (trust corporations are the only exception: they complete
and sign Continuation sheet 4 instead).

=

. L]
R

More information

When your attorneys sign section 11, they The atforneys and replacement attorneys
are forming a legal agreement with you can witness each others’ signatures,
(the donor). They are bound by everything You (the donor) can’t be the witness.

written in the form up to this point, including
LPA section 8 ("Your legal rights and
responsibilities”} and the declaration in

section 11, the same day.

They must read the LPA (including secticn 8)
or it must be read to them. They must then
sign section 11in the presence of an impartiai
witness.

Attorneys and replacements should sign
as soon as possible after the certificate
provider - it’s preferable if they all sign on
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Part B1 - register your lasting power of
attorney (LPA)

You must register

The LPA can’t be used until it’s registered by
the Office of the Public Guardian (OPG).

Only the donor or cne of the attorneys can
apply to register it.

An attorney can apply to register the LPA on
their own if they are:

* the only attorney

» appointed ‘jointly and severally’

« appointed ‘jointly for some decisions,

jointly and severally for other decisions’

- unless the donor has stated in the
LPA document that all the attorneys
must apply together

If you have been appointed to act jointly,
you must apply to register the LPA with all
the other attorneys.

Check how the attorneys have been
appointed by looking at section 3 of the
LPA form.

Before OPG registers an LPA, it must make
sure that:
* the LPA is legally correct
« the LLPA has no errors
» people have had the opportunity to
object if they have concerns

You have to tell any ‘people to notify’ before
you register. You must do this using form

L P3. There are more details in part C of this
guide. There is a legal four-week wait before
QPG can register an LPA. This gives any
people to notify a chance to object.

If there are no good reasons for objections
and no problems with the LPA, OPG will
register it and post it back, OPG stamps the
original form to show that it’s valid and ready
to use. This is the official LPA document.

Register now

If you apply to register the LPA as soon as it
is signed, OPG can spot mistakes while they
can still be changed. Mistakes can only be
corrected if the donor has mental capacity.

If you delay registration and the donor loses
mental capacity, the attorneys can still apply
to register the LPA. However, it won't be
possible to correct any mistakes. If there are
mistakes, OPG can't register the LPA and
the LPA can't be used. Someone will have

to apply to the Court of Protection to get
the power to make decisions on the donor’s
behalf or get a declaration that the LPA

can be treated as valid, This can be a long
process and can cost a lot more than an LPA.

However, you don’t have to register the

LPA straight away. If you want o delay
registration, then complete sections 12 to 15
and form LP3 when you're ready to register
the LPA.

When you see the word ‘you’ from now on,
in part B of this guide, it means the person
applying to register the LPA - either the
donor or attorney(s).
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Part B2 - register your lasting power of

attorney
Fill in section 12 S

Mark only one box with an ‘X" to state whether you are the donor or
attorney(s) and are applying fo register the LPA.

If you are an attorney or group of attorneys, fill in your name(s) and
date(s) of birth. Otherwise, leave those boxes blank.

Fill in section 13

9

L

1T

You need to choose one person we can contact if we have any
questions. This person will also receive the registered LPA document,

You must mark one of three options with an ‘X";

* the donor
« an attorney
+ other

If it’s the donor or attorney, check that the address they gave in
section 1 or 2 of the LPA form is correct. If they've moved, give
their new address here.
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Part B4 - application fee

Fill in section 14

How would you like to pay?

Choose a way of paying and mark the ‘Cheque’ or ‘Card’ box with an

le-

If you choose ‘Card’, do not send your debit or credit card details.
Write your phone number and the Office of the Public Guardian

(OPG) will call you to take the payment.

5
i
e

.....

If you choose ‘Cheque’, send a cheque for £110 made payable to
‘Office of the Public Guardian® with this form. Write the donor’s name

on the back of the cheque.

Reduced application fee

If you have a low income, you may not have to pay the full amount.

Write an X’ in the box and fill in form LPA120. This form is in the

application pack.

Are you making a repeat application?

If your LPA form was returned to you because it couldn’t be
registered, you can apply again with your new LPA form within

three months for £55.

Mark the box in this section with an X" and give your case number.
You'll find this in the letter that came with your returned application.

More information

OPG cannot register your LPA until you've
paid the fee.

Registering one LPA cost £110 when you were
sent this guidance. Fees can change, You can
check that you’re paying the right amount at
www.gov.uk/power-of-attorney/how-much-
it-costs or call OPG’s contact centre on
0300 456 0300.

Reduced fees: form LPA120

If the donor has a low income, they may be
eligible for a reduced fee or may not have to
pay a fee at all.

The form to apply for this is the LPA120.

If you don’t have it, you can call OPG’s
contact centre on 0300 456 0300 to ask for
a copy or download it from
www.gov.uk/opg/power-of-attorney-forms
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Form LPA120 has its own guidance, which
explains much more fully:
» who qualifies for a reduced fee or no fee
» what evidence you’ll need to send OPG

Complete this form and send it to us with
the LPA form and evidence of the donor’s low
income.

If you're in a hurry to register the LPA and
don’t have the evidence for a fee reduction,
pay the full fee, You then have three months
to apply for a refund or partial refund, again
using the LPA120.

Things to remember

While the form has its own guidance, there
are a few things that you should check
before you sign it and send it to OPG.
Reduced fees are often delayed or refused
hecause people make mistakes:

* no matter who's applying to register
the LPA, reductions are based on the
donor’s income

» send evidence - if you don’t, the
application for a reduced fee will
be turned down

« make sure the evidence of the donor’s
income or benefits covers the right
period. it should include the date you're
applying to register

* hank statements aren’t proof of income
on thelr own
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Part B5 - sighature |

Fill in section 15

Whoever is applying to register the LPA must read section 15 and
sign it,

You are signing to say that you are applying to register the LPA and
that you have already informed any people to notify listed in secfion
6 of the LPA form. You do this by sending form LP3 to the people to
notify. See Part C of this guide,

If attorneys who are appointed to act jointly in section 3 of the LPA
form are applying to register the LPA, they must all sign. If there are
more than four joint attorneys, make copies of this page for the other
attorneys to sign.,
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Part C: people to notify

R Bttt p3 J.
Fillin form LP3 ' Le3 !
Each person to notify must receive their own LP3 form. Form to “°““‘“_‘:_'j‘f

For each person, fill in their details on page 1 of the form, called
‘Notice of intention to register a lasting power of attorney’,

The rest of the form — the pages about the donor and attorneys

- will be the same for all the people to notify. You can fill them in
once, then photocopy the completed version of those pages for each :
person to notify. {'

On page 2 of the form, fill in the donor’s details. Then tick one box
for each of the next two questions:

+ Who is applying to register the LPA?

» What type of LPA is being registered?

You then need to enter the date that the donor signed the LPA.
You should add the details of the attorneys.

Finally, mark one box with an ‘X' to show how they were appointed.

More information !

[f you’re applying to register two LPAs —one  Where there are reasons to object to

for financial decisions and one for healthand  the LPA

care - and the people to notify are the same

on each form, you’ll still have to notify each If a person to notify wants to raise concerns

of them twice. about your LPA, they have three weeks to
object to the Office of the Public Guardian

You don’t need to tell the people to notify (OPG) from the date they were notified.

about replacement attorneys.
There are rules about the sort of concerns

Objections people can raise. They can’t ohject to
Form LP3 also explains why and how the your LPA simply because they don’t like it.
people to notify can object to the LPA The LP3 explains these factual’ and |
being registered. ‘prescribed’ grounds.

Where there are ne concerns

If a person to notify has no concerns,
they don’t have to do anything.
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Form LP3: the details you need

If you didn't make the LPA, you may not know where to find all the information you need to fill
in an LP3. This table explains.

Names and addresses of
the people to notify

Section 6 of the LPA form. Up to four are listed here. if the box
at the bottom is marked, there’s a fifth person to notify

A fifth person to notify?

Look for a copy of Continuation sheet 1, where ‘person to notify’
is marked with an ‘X’

Attorney details

Section 2 of the LPA has the details you need. This has room for
four attorneys. If the box at the bottom of the second page is
marked with an ‘X, there are more than four attorneys

More than four attorneys?

Look for any copies of Continuation sheet 1, where “attorney’ is
marked with an °X

How are the attorneys
appointed?

Look at section 3 of the LPA. One box on that page will be ticked

What type of LPA is being
registered?

The front page of the LPA shows this

When did the donor sign
the LPA?

Section 9 of the LPA. The date you need is in the grey hox below
the donor’s signature
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Part D — Cancelling your LPA, concerns
about attorneys, privacy policy and
contacting OPG

Cancelling your LPA

You can cancel your LPA at any time, as
long as you have mental capacity. It doesn’t
matter if the LPA is registered.

If your LPA isn’t registered, you can just
destroy the document. It’s best to tell all the
people involved, such as the attorneys.

If it's registered, you must write a ‘deed

of revocation’ to cancel it. You must sign
and date the deed while watched by a
witness, who must also sign and date it.
You must then send it to the Office of the
Public Guardian with the original,
registered LPA document. You must also
tell alt your attorneys that you're cancelling
your LPA,

This is an example of a deed of revocation
that you can use:

This deed of revocation is made by
[donor’s name] of [donor’s address].

1. | granted a lasting power of attorney
for financial decisions/health and care
[delete as appropriate] on [date you
signed the LPAY appointing [name
of first attorney] of [address of first
attorney] and [name of second
attorney] of [address of second
attorney] to act as my attorney(s).

2. | revoke the lasting power of attorney
and the authority granted by it.

Signed and delivered as a deed
[donor’s signature]

Date signed [date]

Witnessed by [signature of witness]
Full name of witness [name of withess]
Address of witness [address of witness]

Your witnesses don’t have to be the same
people you used on your original LPA.

You can find out more at
www.gov.uk/power-of-attorney/end

If you don't have access to the internet at
home, your local library can help you.

Helpline
0300 456 0300

47



Concerns about attorneys

The Office of the Public Guardian (OPG)
protects people who don’t have the mental
capacity to make decisions for themselves.

If anyone believes that attorneys are not
acting in a donor’s best interests, they can
raise concerns with OPG, the police or social
services.

Privacy and your personal
information

This privacy notice sets out the standards
that you can expect when we ask for, use,
and share your personal information. It tells
you how to get access to the information we
hold cn you.

The Office of the Public Guardian is an
executive agency of the Ministry of Justice.
The Ministry of Justice is the ‘data controller’
for the purposes of the Data Protection Act
1998. and is responsible for the personal
information that we hold.

We use your information to help us carry out
the duties of the Public Guardian, in line with
the Mental Capacity Act 2005.

We coilect your personal information when:
» you apply to register a power of attorney
+ vyou apply to register a lasting power
of attorney using the digital service at
www.gov.uk/power-of-attorney

» you pay a fee using a credit card,
debit card or by direct debit

» you agree to take part in our
customer research

« you contact us with a question

+ you make a complaint

We will use your personal information to:
« register your power of atiorney
* process your fee payment

« keep a register of powers of attorney
* process customer research
« carry out administration

When we ask for your perscnal information
we promise to:
» only ask for the information we need
» make sure your information is safe, that
no unauthorised person has access to it
* make sure we do not keep your
information any longer than we have to
+ give you the chance 1o ask us to change
your information if you believe it is wrong

In return we ask you to:
« make sure the information you give us
is accurate
» tell us about any relevant changes
to your personal situation (such as a
change of name, title or address) as
soon as possible
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Office of the Public Guardian

LPA and EPA fees
with effect from 1 October 2013

LPA120

__' If the donor qualifies, exemption or
£110  remission may be available

_ F%epeat { PA application fee £55 (see details balow) _

Office copy/certified copy of an LPA £35 _ _ .
........................................ N NO exemptlon or remiss'on ava”able

Office copy/certified copy of an EPA £26 :

Exemption — when a donor doesn't have to pay because they get certain means-tested benefits

Remission — a 50% fee reduction based on a donor's financial circumstances or a reduction based on the donor

receiving Universal Credit

Office copy/certified copy — official copies that are only supplied in exceptional cases

* You must pay an application fee when you apply to register a power of attorney. Fees are non-refundable,

even if the power of attorney isn't registered.

« Application fees are paid by or on behalf of the donor ~ the person making the power of attorney.
If they make both types of LPA they need to pay 2 fees.

» QOffice copy fess are paid by the person requesting the document.

Make a payment

Online payment — if you make your LPA using the
digital LPA tool, you can make a secure online payment
by credit or debit card,

On the phone by credit or debit card - if you want
to pay this way, please say so in your application form
{(LPADO2) or covering letter and we will contact you.

Cheque payment — please make your cheque payable
to 'Office of the Public Guardian' and write the donor’s
full name on the back.

LPA120 Application for sxarmption or remission of LPA/ERA appllcation fees (10,13]

Exemption and remission of
application fees
A donor may be entitled to an exemption or remission of

application fees based on their financial circumstances.
It's only the donor whose benefits and income matter.

To apply you must:

e fill in form LPA1204A (which follows this information
sheet) and sign the declaration

» gather supporting evidence — without evidence
we can’t consider a claim so make sure you
read the sections on page 2 about acceptable
supporting evidence

* send us form LPAT20A and your evidence along
with your LFPA or EPA forms when you apply to
register.

If you're registering 2 powers of attorney at the same
time you only need to fill in 1 form LPAT20A.

© Crown copyright 2013




Exemption

If the donor receives any of the following means-tested

benefits when an application to register is made, they

can apply for an exemption, or their attorney or solicitor

can do so on their behalf;

* |ncome Support

* lncome-based Employment and Support Allowance

+ |ncome-based Jobseeker's Allowance

+ Guarantee Credit element of State Pension
Credit

* Housing Benefit

¢ Council Tax Reduction/Support - also known by
other names (not the 25% single person discount
or the Class U exsmption}

¢ { ocal Housing Allowance

¢ A combination of Working Tax Credit and at least
one of:

~ Child Tax Credit
- Disability Element of Working Tax Credit
— Severe Disability Element of Working Tax Credit

Not included: Disahility Living Allowance, Invalidity

Benefit, Personal Independence Payment

Exception

If the donor has been awarded personal injury
damages of more than £16,000 which were ignored

when they were assessed for one of the above benefits,

they won't qualify for exemption.

Supporting evidence for exemption

You need to send copies of letters from a benefit
provider showing the donor received at least 1 of the

listed benefits at the time you applied to register. Letters

must confirm that the benefit was being paid to the
donor and include their printed details (title, full name,
address and postcods).

"Contact OPG

Office of the Public Guardian
i PO Box 161856
Birmingham B2 2WH

DX: 744240 Birmingham 79

Telephone: 0300 456 0300

{(+44 300 456 0300 outside the UK

Textphone: 0115 934 2778

Fax: 0870 739 57380

Phone line open - Monday to Friday 9am o 5pm
{Wednesday 10am to 5pm)

Email: custornerservices@publicguardian.gsi.gov.uk
Online: www.gov.uk/power-of-attormey

Remission based on income

If the donor’s gross annual income s less than
£12,000, they may be eligible for a 50% reduction of
the fee. Gross annual income is income before tax.

It may come from employment, non-means-tested
benefits (such as Attendance Allowance, Disability
Living Allowance or Personal Independence Payment),
pensions, Pensions Savings Credit, interest from
savings and investments, or the rent of property.

Supporting evidence for remission

You need to send proof of the donor’s gross
annual income. Evidence must relate to the time you
sent the application to register. We can't accept bank
statements. Evidence can be:

Paid employment — A P60 or 3 months’ consecutive
wage slips from current employment.

Non-means-iested benefits and pensions —an
official letter or notice from the payer.

Interest from capital, stocks, shares or bonds —
statements or vouchers showing gross income.

Self-employment - most recent self-assessment tax
return and HMRC tax calculation, or audited account
certified by a qualified accountant.

If the donor receives no income, they must send

a signed statement explaining how they support
themselves. If they don’t have mental capacity their
attorney or solicitor can supply and sign this statement.

Remission based on Universal Credit

A donor may qualify for remission if they receive
Universal Credit.

Supporting evidence of Universal Credit

You need to send copies of letters showing the donor
received Universal Credlit at the time you applied to

register. Letters must confirm that the benefit was being

paid to the donor and include their printed details (title,
full name, address and postcode).

Review

If an application for exemption or remission is
unsuccessful, you can appeal within 4 weeks of the
decision by writing to the Head of Corporate Services.
If the original decision is upheld, it will be referred to the
Public Guardian for confirmation.

Hardship

If the donor dossn’t qualify for remission or exemption,
but paying fees would cause hardship - for example,
paying would mean they couldn't meet normal living
costs — you can apply to have fees waived. To claim
write to OPG explaining why payment would cause
hardship, enclosing bank statements and other

documents showing all savings, income and outgoings.




Donaer's full name

Donor's address

Case number/ref, (if known)
You wilf find this on our fetters

Which fee does this application
relate 107

Which powers of attorney have you
enclosed for registration’?

What is your relationship to the case?

Title

i

First name

Last name

i
i
:

Addrass (including postcode}

Telephone number

Email address

If you have already paid the fee,
who do you want the money paid
to if your application for exemption/
remission is successiui?

LPA1204A Application for exemnption or remisslon of LPA/EPA application fees {10.13) © Grown copyright 2013



3a Does the donor receive any of
the benefits listed?

3b Has the donor been awardsad
personal injury damages of
more than £16,000 which were
ignored when the donor was
assessed for the benefit listed at
guestion 3a?

1

Is the donor’s gross annual income
less than £12,0007

Does the donor receive
Universal Credit?




