


Law Society of Northern Ireland Written Evidence to the Ad Hoe Joint Committee on the Mental 

Capacity Bill 

Introduction 

1. The Law Society of Northern Ireland ("the Society") is a professional body established in 1922 by 

Royal Charter and invested with statutory functions in relation to solicitors, primarily under the 

Solicitors (NI) Order 1976. The functions of the Society are to regulate responsibly and in the

public interest the solicitors' profession in Northern lreland and to represent solicitors' interests.

2. The Society represents over 2,200 solicitors working across the whole of Northern Ireland.

Members of the Society represent private clients in legal matters and are therefore uniquely

placed to comment on policy and law reform proposals.

3. The Society welcomes the opportunity to provide written evidence to the Ad Hoe Joint

Committee ("the Committee") on the Mental Capacity Bill ("the Bill") in relation to the proposed 

legislative framework for mental capacity and mental health legislation in Northern Ireland.

Solicitors perform a vital role in advising members of the public in relation to mental capacity

and mental health law, including the most appropriate way to handle their affairs should they 

become mentally incapacitated. 

Evidence and Proposed Amendments to Specific Sections/ Schedules of the Bill 

Sections 1 - 4- The Capacity Test 

4. The Society is concerned that the test for capacity set out in Section 3 of the Bill is in breach of

the UN Convention on the Rights of Persons with Disabilities ("UNCRPD") on the basis that

having a diagnostic limb within a capacity test can be argued as being inherently discriminatory.

The UNCRPD was ratified by the United Kingdom on gth June 2009 after the Mental Capacity Act

2005 ("MCA") was passed in England and Wales and the Westminster government is currently

reviewing the legislation on this basis. On 11
th April 2014 the UN Committee on the Rights of

Persons with Disabilities adopted its General Comment on Article 12 of the UNCRPD which made

this point. Additionally, Denzil Lush, Senior Judge of the Court of Protection in England and

Wales gave evidence to the House of Lords Post-Legislative Scrutiny Committee on the MCA
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