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7th July 2015 

Dr. Kathryn Aiken 

Clerk to the Ad Hoc Committee on the Mental Capacity Bill and  

Clerk to the Committee for Health, Social Services and Public Safety 

Northern Ireland Assembly 

Room B32 

Parliament Buildings 

Stormont Estate BT4 3XX 

Dear Dr Aiken, 

Thank you for the opportunity to comment in writing on the Mental Capacity Bill.  

My Background 

I have a PhD in Law from York University in Canada and a Graduate Diploma in 

Psychology from Monash University in Australia. My undergraduate Honours degrees in 

Arts and Law, as well as a Masters degree in Law were obtained from the University of 

Melbourne, Australia. 

In 2007, I was awarded an Australian Research Council Federation Fellowship to carry out 

a five year research project entitled Rethinking Mental Health Laws. That project 

compared reforms to mental health legislation in common law jurisdictions and resulted in 

a number of publications including two edited collections. Full details of my publications in 

this field can be obtained from 

https://www.researchgate.net/profile/Bernadette_Mcsherry2/contributions I am also 

attaching two recent articles which summarise some of what is happening in the 

international field. 

General Comments About the Mental Capacity Bill 

It is obviously timely to enact comprehensive legislation aimed at protecting the interests of 

persons with mental and intellectual impairments given that the Convention on the Rights 

of Persons with Disabilities (CRPD) has been ratified by the United Kingdom.  

I note however that the lead up to the Bill occurred prior to important clarifications by the 

United Nations CRPD Committee about the ‘exact scope of the obligations of States 

Parties under Article 12’ (General Comment No 1 on Article 12, 2014, para [3]) . Eilionoir 

https://www.researchgate.net/profile/Bernadette_Mcsherry2/contributions
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Flynn in her article for the Northern Ireland Law Quarterly (vol 64(4)) has made the point 

that there may need to be reforms made to the Bill ‘in light of Article 12’ (page 486). 

The General Comment on Article 12 states that what is required is ‘both the abolition of 

substitute decision-making regimes and the development of supported decision-making 

alternatives’ (para [24]). 

Further, the General Comment calls for the de-linking of mental capacity from legal 

capacity, pointing out (para [13]) that: 

the concepts of mental and legal capacity have been conflated so that where an 

individual is thought to have impaired decision-making skills, often because of a 

cognitive or psychosocial disability, her legal capacity to make a particular decision 

is removed…an individual’s disability and or decision-making skills are accepted as 

a legitimate basis for denying her legal capacity and lowering her status before the 

law. Article 12 does not permit this discriminatory denial of legal capacity… . 

This General Comment thus casts doubt as to whether the Bill as a whole, based as it is 

on a lack of decision-making capacity, is compliant with the CRPD. 

Looking at the situation here in Australia, it is significant that no Australian jurisdiction has 

introduced mental capacity legislation along the lines of the current Bill. Instead, each of 

the six Australian states and two territories has stand-alone mental health legislation that 

uses risk of harm to self or others as the key criteria for compulsory treatment and some 

form of guardianship legislation. Many states and territories have or undergoing reform 

processes to these laws. 

Recent reforms to Tasmanian and Western Australian legislation (the Mental Health Act 

2014 (WA) is yet to be proclaimed) have included a lack of decision-making capacity as 

one of the criteria for compulsory treatment, making the criteria a hybrid risk/capacity one. 

However, it was decided not to include such a criterion for compulsory treatment in the 

Victorian Mental Health Act 2014 and the Australian Law Reform Commission in its final 

report on Equality, Capacity and Disability in Commonwealth Laws (August 2014) has 

shifted away from a capacity-based approach in its National Decision-Making Principles 

(see attached article by myself and Kay Wilson on this). 

It is therefore important to note that focusing on mental capacity in itself may not be the 

best way in which to comply with the push towards supported decision-making under the 

CRPD. Ultimately, as the Australian Law Reform Commission has pointed out (page 59): 

[t]he policy impetus is clearly away from models that, in substance, form or 

language, appear as ones that are not reflective of the individual as decision-maker, 

based on their wishes and preferences to the greatest extent possible. 

Comments on Specific Provisions 

Clauses 1,3,4 and 5: mental capacity and its lack 
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If mental capacity is going to be central to this legislation, then the emphasis on the 

presumption of capacity as well as providing support to make decisions in Clause 1 and in 

Clause 5 is to be welcomed. 

Clauses 3 and 4 appear to be largely based on sections 2 and 3 of the Mental Capacity 

Act 2005 for England and Wales. Given that this legislation appears to have been 

accepted in practice for over ten years, it may be a model worth emulating. The 

Tasmanian Mental Health Act 2013 also largely follows this model, but it should be noted 

that the Western Australian legislation does not require there to be any impairment of 

disturbance in the functioning of the mind or brain. Instead, section 13(1) of that Act states: 

an adult is presumed to have the capacity to make a decision about a matter 

relating to himself or herself unless the adult is shown not to have that capacity. 

Section 15(1) then states: 

For the purposes of this Act, a person has the capacity to make a decision about a 

matter relating to himself or herself if another person who is performing a function 

under this Act that requires that other person to determine that capacity is satisfied 

that the person has the capacity to —  

a)   understand any information or advice about the decision that is required 

under this Act to be provided to the person; and  

(b)  understand the matters involved in the decision; and  

(c)  understand the effect of the decision; and  

(d)  weigh up the factors referred to in paragraphs (a), (b) and (c) for the purpose 

of making the decision; and  

(e)  communicate the decision in some way. 

Not incorporating a provision relating to impairment puts the focus on the person’s 

capacity to make decisions rather than trying to work out causal links and would get 

around the criticism of functional assessments of mental capacity being discriminatory (as 

Eilionoir Flynn and Anna Arstein-Kerslake have argued). There is also of course literature 

critical of the mind/brain dichotomy so it may be timely to omit any mention of this. 

Clauses 2 and 7 ‘Best Interests’ 

Best interests as a term is not easily defined and I would urge the use of this term be 

omitted.  The Australian Law Reform Commission specifically chose to move away from a 

‘best interests’ standard and instead has as a major principle that: 

‘the will, preferences and rights of persons who may require decision-making 

support must direct decisions that affect their lives’ (2014, page 75). 
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The Commission stated that even if the standard of ‘best interests’ is defined by giving 

priority to ‘will and preferences’: 

The standard of ‘best interests’ is still anchored conceptually in regimes from which 

the ALRC is seeking to depart…[s]takeholders strongly supported this approach’. 

The Commission (page 77) developed the following guidelines as to how best to support 

the will, preferences and rights of those requiring decision-making support: 

Will, Preferences and Rights Guidelines 
(1) Supported decision-making  
 
(a) In assisting a person who requires decision-making support to make 
decisions, a person chosen by them as supporter must: 

(i) support the person to express their will and preferences; and 
(ii) assist the person to develop their own decision-making ability. 
 

(b) In communicating will and preferences, a person is entitled to: 
(i) communicate by any means that enable them to be understood; and 
(ii) have their cultural and linguistic circumstances recognised and respected. 

 
(2) Representative decision-making 
 
Where a representative is appointed to make decisions for a person who requires 
decision-making support: 
 
(a) The person’s will and preferences must be given effect. 
 
(b) Where the person’s current will and preferences cannot be determined, 
the representative must give effect to what the person would likely want, 
based on all the information available, including by consulting with 
family members, carers and other significant people in their life. 
 
(c) If it is not possible to determine what the person would likely want, the 
representative must act to promote and uphold the person’s human rights 
and act in the way least restrictive of those rights. 
 
(d) A representative may override the person’s will and preferences only 
where necessary to prevent harm. 
 

This may provide a better way of framing Clause 7 than its current iteration. 
 
One seemingly minor, but important point: 
 
Clause 7(1) introduces ‘P’ as a shortened form for the person who is 16 or over and 
Clause 9(1)(b) introduces ‘D’ as a shortened form for another person interested in the 
‘care, treatment or personal welfare of P’. 
 
As a teacher of criminal law and tort law for many years, ‘P’ is generally used to refer to 
the ‘Plaintiff’ and ‘D’ to the ‘Defendant’ so I was thrown by the use of these letters. I’ve 
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never seen terms in legislation shortened in this way before, so perhaps this could be 
rethought? 
 
Other Comments   
 
I’m afraid other commitments prevent me commenting on every provision. Suffice to say 
that the inclusion of provisions dealing with advance decisions, nominated persons, 
second opinions, independent advocates and deprivation of liberty safeguards are 
welcome steps towards safeguarding rights. 
 
Overall, however, I would urge the Ad Hoc Committee on the Mental Capacity Bill to 
reconsider how the Bill could best reflect the obligations placed on State Parties under the 
CRPD. I am of course happy to answer any queries the Committee may have in this 
regard. 
 
Yours sincerely, 
 

 
 
 
Professor Bernadette McSherry FASSA, FAAL 
Foundation Director 
Melbourne Social Equity Institute 
Adjunct Professor of Law, University of Melbourne Law School and Faculty of Law, 
Monash University  



See	discussions,	stats,	and	author	profiles	for	this	publication	at:	http://www.researchgate.net/publication/277588450

The	concept	of	capacity	in	Australian	mental
health	law	reform:	Going	in	the	wrong
direction?

ARTICLE		in		INTERNATIONAL	JOURNAL	OF	LAW	AND	PSYCHIATRY	·	JANUARY	2015

Impact	Factor:	1.1

DOWNLOADS

27

VIEWS

106

2	AUTHORS,	INCLUDING:

Bernadette	Maree	McSherry

University	of	Melbourne

169	PUBLICATIONS			350	CITATIONS			

SEE	PROFILE

Available	from:	Bernadette	Maree	McSherry

Retrieved	on:	07	July	2015

http://www.researchgate.net/publication/277588450_The_concept_of_capacity_in_Australian_mental_health_law_reform_Going_in_the_wrong_direction?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_2
http://www.researchgate.net/publication/277588450_The_concept_of_capacity_in_Australian_mental_health_law_reform_Going_in_the_wrong_direction?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_3
http://www.researchgate.net/?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_1
http://www.researchgate.net/profile/Bernadette_Mcsherry2?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_4
http://www.researchgate.net/profile/Bernadette_Mcsherry2?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_5
http://www.researchgate.net/institution/University_of_Melbourne?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_6
http://www.researchgate.net/profile/Bernadette_Mcsherry2?enrichId=rgreq-313ce4cd-9e0f-4347-aeb2-1be788b0f53b&enrichSource=Y292ZXJQYWdlOzI3NzU4ODQ1MDtBUzoyMzU5MzU4ODMzMjk1MzhAMTQzMzI2MjkwNjU4OQ%3D%3D&el=1_x_7


International Journal of Law and Psychiatry 40 (2015) 60–69

Contents lists available at ScienceDirect

International Journal of Law and Psychiatry
The concept of capacity in Australian mental health law reform: Going in
the wrong direction?
Bernadette McSherry a,b,⁎, Kay Wilson b

a Monash University, Australia
b Melbourne Law School, University of Melbourne, Australia
⁎ Corresponding author at: Melbourne Social Equity Ins
Parkville, Vic 3010 Australia. Tel.: +61 3 9035 7434.

E-mail address: bernadette.mcsherry@unimelb.edu.au

http://dx.doi.org/10.1016/j.ijlp.2015.04.006
0160-2527/© 2015 Elsevier Ltd. All rights reserved.
a b s t r a c t
a r t i c l e i n f o
Available online 6 May 2015
Keywords:
Mental health law
Human rights
Legal capacity
The six Australian states and two territories each have legislation that enables the involuntary detention and
treatment of individuals diagnosed with mental illness who are considered in need of treatment and where
there is evidence of a risk of harm to self or others. A number of governments have undertaken or are currently
undertaking reviews of mental health laws in light of the Australian Government's ratification of the Convention
on the Rights of Personswith Disabilities.While UnitedNations bodies havemade it clear that lawswhich enable
the detention of and substituted decision-making for persons with disabilities should be abolished, debates in
Australia about the reform of mental health legislation have largely focused on Article 12 of the CRPD and
what is meant by the right of persons with disabilities to enjoy legal capacity on an equal basis with others. It
is argued that a more holistic view of the CRPD rather than the current narrow focus on Article 12 would best
serve the needs of persons with mental impairments.

© 2015 Elsevier Ltd. All rights reserved.
1. Introduction

Article 12(2) of the United Nations Convention on the Rights of
Persons with Disabilities (CRPD) recognises that “persons with disabil-
ities enjoy legal capacity on an equal basis with others in all aspects of
life”. Such a recognition of universal “legal capacity”, has raised the
issue ofwhether a perceived lack of or impairment of “mental capacity”,
which the United Nations CRPD Committee refers to as “the decision-
making skills of a person” (United Nations Committee on the Rights of
Persons with Disabilities, 2014: para. 12), should be used as the basis
for restrictions in civil law areas relating to involuntary mental health
treatment and guardianship.

In Australia, a number of governments have recently undergone or
are currently undertaking reviews of mental health legislation in the
light of the principles set out in the CRPD. The six Australian states
and two territories each have separate mental health acts that enable
involuntary detention and treatment where there is evidence that a
person is mentally ill, is in need of treatment and there is a risk of
harm to self or others.

This article provides an overview of the current debates concerning
the concept of “capacity” in mental health law reform in the light of
Australia's interpretive declaration (set out below) which states that
titute, University of Melbourne,

(B. McSherry).
the CRPD allows for the “compulsory assistance or treatment of persons,
including measures taken for the treatment of mental disability.”

It is argued that the current law reform focus on Article 12 and
matters of capacity – as exemplified by the Australian Law Reform
Commission's focus on capacity in its 2014 Inquiry into disability and
commonwealth laws – has served to keep attention on involuntary de-
tention and treatment, rather than viewing the CRPD as an opportunity
to find new ways of ensuring voluntary access to the highest attainable
standard of mental health services and community care.

It is further argued that Article 12 is only one article in a Convention
that is designed to ensure persons with disabilities are able to exercise
their human rights and fundamental freedoms on an equal basis with
others. When viewed within the context of the CRPD as a whole, legal
capacity is not only “indispensable” for the realisation of other rights
(United Nations Committee on the Rights of Persons with Disabilities,
2014: para. 8), but other rights, such as the rights to health and to inde-
pendent living, are critical for the realisation of legal capacity.

The reform of service delivery by offering individually tailored for-
mal and informal decision-making support and a greater range of care
and treatment options should be viewed as essential to implementing
the support model (Flynn & Arstein-Kerslake, 2014) envisaged by
Article 12 and in realising other important rights. Rather than focusing
purely on debates about legal capacity as is currently the trend in
Australian mental health law reform, it is argued that it is necessary to
take a more holistic view to “unleash the CRPD's potential” (Lewis,
2010, p. 105).

http://crossmark.crossref.org/dialog/?doi=10.1016/j.ijlp.2015.04.006&domain=pdf
http://dx.doi.org/10.1016/j.ijlp.2015.04.006
mailto:bernadette.mcsherry@unimelb.edu.au
http://dx.doi.org/10.1016/j.ijlp.2015.04.006
http://www.sciencedirect.com/science/journal/01602527
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The next section outlines how the CRPD relates to persons with
mental impairments1 and how Australia has interpreted the scope of
the CRPD. An overview of Australian mental health laws is then provid-
ed followed by an examination of the growing international human
rights discourse surrounding legal capacity and whether or not it can
be limited by assessments of mental capacity. Finally, it will be argued
that the focus of scholarly attention and mental health law reform
should be redirected to focus on the way in which a broader construc-
tion of the CRPD than the current concentration on the “negative”
human rights to legal capacity and to liberty (Article 14) to such
“positive” rights as the right to health (Article 25) and the right to
independent living (Article 19) could support meaningful change and
empowerment for persons with mental impairments.

2. The convention on the rights of persons with disabilities and
Australia's interpretive declaration

Australia ratified the CRPD on 17 July 2008. It is therefore bound to
comply with its provisions.2 However, the Articles set out in the CRPD
do not form part of Australian law unless they are specifically incorpo-
rated by parliament into domestic law.3

Neither “disability” or “persons with disabilities” is defined in the
CRPD, but Article 1 states that the latter term includes “those who
have long-term physical, mental, intellectual or sensory impairments
which in interaction with various barriers may hinder their full and ef-
fective participation in society on an equal basis with others” [emphasis
added]. The Preamble recognises that disability is “an evolving concept”
and results from the interaction between individuals with impairments
and societal barriers.

While some persons with mental impairments may not want to be
labelled as disabled (Nabbali, 2009) and there is an argument that the
episodic nature of some mental disorders means they should not be
viewed as “long-term”, it is important to note that Article 1 is an inclu-
sive rather than an exclusive definition. While it refers to “long-term”

impairments, the provision is not exhaustive and other impairments
may be included (Minkowitz, 2007, p. 407).

When Australia ratified the CRPD, it included a Declaration which is
a form of “interpretative” statement (UnitedNations Enable, 2014). This
differs from a reservation which may serve to limit the legal effect of
certain provisions in a Treaty (Kaczorowska, 2010, p. 106). Australia's
declaration attempts to clarify its understanding of certain provisions.
It states:

Declaration:

Australia recognizes that personswith disability enjoy legal capacity
on an equal basis with others in all aspects of life. Australia declares
its understanding that the Convention allows for fully supported
1 This article uses thewords of Article 1 of the CRPD in referring to personswith ‘mental
impairments’ rather than mental illness which is commonly used in legislation.

2 Article 26 of theVienna Convention on the Lawof Treaties sets out that a convention is
‘binding upon the parties to it and must be performed by them in good faith’; Article 29
provides that ‘unless a different intention appears from the treaty or is otherwise
established, a treaty is binding upon each party in respect of its entire territory’ and Article
27 provides that ‘a party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty…’: Vienna Convention on the Law of Treaties, May 23
1969, 1155 U.N.T.S.331. This means that when a federation enters into a treaty it binds
all of the individual stateswithin that federation and the federation cannot use the internal
laws that create its federal structure to argue that the treaty is not binding on one part of
its territory. This is supported by Section 61 (external affairs power) of the Constitution of
the Commonwealth of Australia which gives the Commonwealth Executive the power to
enter treaties on behalf of Australia and to bind the states, although in practice the Execu-
tive consults with the Commonwealth Parliament and the Treaties Council, part of the
Council of Australian Governments (COAG), prior to entering into a treaty: http://www.
dfat.gov.au/treaties/making/; https://www.coag.gov.au/treaties_council. In addition, Arti-
cle 4(5) of the CRPD provides that ‘[t]he provisions of the present Convention shall extend
to all parts of federal states without any limitations or exceptions.’

3 Kioa v West (1985) 159 CLR 550, 570; [1985] HCA 81.
or substituted decision-making arrangements, which provide
for decisions to be made on behalf of a person, only where such
arrangements are necessary, as a last resort and subject to
safeguards;Australia recognizes that every person with disability
has a right to respect for his or her physical and mental integrity
on an equal basis with others. Australia further declares its under-
standing that the Convention allows for compulsory assistance
or treatment of persons, including measures taken for the treat-
ment of mental disability, where such treatment is necessary, as
a last resort and subject to safeguards;Australia recognizes the
rights of persons with disability to liberty of movement, to freedom
to choose their residence and to a nationality, on an equal basis
with others. Australia further declares its understanding that the
Convention does not create a right for a person to enter or remain
in a country of which he or she is not a national, nor impact on
Australia's health requirements for non-nationals seeking to enter
or remain in Australia, where these requirements are based on legit-
imate, objective and reasonable criteria [emphasis added].

This declaration signals that laws enabling “fully supported or
substituted decision-making arrangements” for persons with mental
impairments will remain in place in Australia, at least in the short
term. However, Annegret Kämpf (2010, pp. 148–149) has argued that
this declaration “contravenes the spirit of the CRPD” and that, unlike
a reservation, “it cannot exclude or alter the legal effect of the CRPD”.
Similarly, the Australian LawReform Commission (2014a, p. 57) has ob-
served that interpretive declarations “may be understood as essentially
historical notes, marking a government's understanding at a particular
time”.

The CRPD does not refer to the status of interpretative declara-
tions, but Article 46(1) states that reservations “incompatible with
the object and purpose of the present Convention shall not be
permitted”.4 This implies that if interpretative declarations by States
Parties are incompatible with interpretations set out in General
Comments and the like, such declarations should not inform law
reform endeavours.

The Australian Law Reform Commission (2014b, p. 9), as part
of its Inquiry into disabilities and commonwealth laws, released
a Discussion Paper in which it has recommended the Australian
Government review its Interpretative Declaration “with a view to
withdrawing it”. Similarly, the United Nations CRPD (2013, para. 9)
Committee has recommended that Australia review this Declaration
“in order to withdraw” its interpretations of the relevant Articles. It
is interesting to note, however, that the Australian Law Reform
Commission (2014a, p 58) in its Final Report reframed the issue in
terms of “how to advance, to the … [maximum] … extent possible,
supported decision-making in a federal system” and did not repeat
its earlier recommendation that the Interpretive Declaration be
reviewed. The Australian Law Reform Commission (2014a, p 57)
recommended that there be domestic law reform “regardless of
whether the Declaration itself remains”. On that basis, Australia's
declaration should not be viewed as a barrier to law reform endeav-
ours that go beyond the status quo of involuntary detention and
treatment.
4 Interestingly, Canada in ratifying the CRPD included both a declaration and a reserva-
tion. In a similar fashion to Australia, Canada declared ‘its understanding that Article 12
permits supported and substitute decision-making arrangements’, but went one step fur-
ther in stating ‘[t]o the extent Article 12may be interpreted as requiring the elimination of
all substitute decision-making arrangements, Canada reserves the right to continue their
use in appropriate circumstances and subject to appropriate and effective safeguards’.
The status of this reservation is unclear given that it was permitted at the time of ratifica-
tion, but given the recent pronouncements by the United Nations Committee, the reliance
on substituted decision-making regimes now appears to be incompatible with the object
and purpose of the CRPD.

http://www.dfat.gov.au/treaties/making/
http://www.dfat.gov.au/treaties/making/
https://www.coag.gov.au/treaties_council
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3. Overview of Australian mental health laws

Currently, each of the six Australian states and two territories has
mental health legislation that enables the involuntary detention and
treatment of persons with mental impairments.

The following Table summarises the key criteria for involuntary
treatment (Table 1).5

In general, the provisions in Australian mental health acts enabling
involuntary treatment require there to be some form of “mental illness”
which is largely based on the existence of certain symptoms. There
is also a “need for treatment” criterion such that the treatment must
be linked to the mental illness in addition to a criterion relating to
risk, dangerousness or harm to self or others.

Only Section 40(e) of theMental Health Act 2013 (Tas) and Sections
25(1)(c) and (2)(c) of theMental Health Act 2014 (WA)6 include a crite-
rion that “the person does not have decision-making capacity” creating
a “hybrid” risk and capacity civil commitmentmodel. Thismeans that in
Tasmania and Western Australia, a person diagnosed with mental ill-
ness who has decision-making capacity may not be detained and treat-
ed without consent, evenwhere there is considered to be a risk to his or
her own health and safety, or the safety of others.7

Some other Australian Mental Health Acts have long had provisions
that touch on “mental capacity” in the sense of requiring an assessment
of whether or not the individual concerned is “unable to consent”
(Section 8 of the now repealed Mental Health Act 1986 (Vic) and
Section 26 of the former Mental Health Act 1996 (WA)); “lacks the
capacity to consent” (Section 14 Mental Health Act 2000 (Qld)) or is
“not capable of giving informed consent” (Section 14 Mental Health
and Related Services Act (NT)) to treatment. However, these provisions
have allowed for the overriding of an unreasonable refusal of treatment,
even where the individual is considered able to consent to treatment.
For example, Section 14(B)(iii) of theMental Health and Related Services
Act (NT) includes the criterion that “the person is not capable of giving
informed consent to the treatment or has unreasonably refused to
consent to the treatment” [emphasis added]. Because the majority of
decisions by Australian mental health tribunals are not reported, there
is no publicly available evidence of any cases inwhich a person has suc-
cessfully argued that it was reasonable to refuse treatment. However,
Annegret Kämpf (2013, p. 83) makes the point that “refusal of treat-
ment against medical advice is biased towards being interpreted as
unreasonable.”

While the major focus of Australian mental health legislation is on
risk of harm, in practice, the concept of “insight” plays an important
role in tribunal hearings (Diesfeld, 2003; Diesfeld & Sjöström, 2007;
Freckelton, 2010). That is, people brought within the civil commitment
system are often presumed to have no insight into their illness on the
basis that any “rational” person would voluntarily consent to hospital
admission and mental health treatment. The refusal of mental health
treatment is in itself regarded as indicative of the perception that the
5 At the time of writing, the mental health legislation in the Australian Capital Territory
and Queensland are currently under review.

6 At the time ofwriting, theMental Health Act 2014 (WA)has not yet beenproclaimed. It
is possible that parts of the Act will be proclaimed in different stages which means it may
be some time before the Act is fully in force.

7 While capacity to consent to treatment is not a criterion for involuntary treatment un-
der Section 5 of theMental Health Act 2014 (Vic), Section 70 requires informed consent to
treatment to be sought prior to treatment being given. Section 71 then deals with the sit-
uation where a person “has the capacity to give informed consent, but does not give in-
formed consent to the treatment proposed by the authorised psychiatrist” (s
71(1)(a)(ii)). It requires the authorised psychiatrist to consult with a range of stake-
holders andmake enquiries to try to understandwhy the person does not wish to consent
to treatment and to consider a range of less restrictive treatment options, before giving in-
voluntary treatment. Section 71(3) enables the psychiatrist to override a person's refusal
to give informed consent by stating that “[t]he authorised psychiatrist may make a treat-
ment decision for the patient if the authorised psychiatrist is satisfied that there is no less
restrictive way for the patient to be treated other than the treatment proposed by the
authorised psychiatrist”. This indicates that Section 71 sets up a “process right” or a right
to participate in decision-making rather than a substantive right to refuse treatment.
person concerned is unable to make a valid decision (McSherry,
2012). In addition, one of the justifications for mental health law is
to provide access to treatment for those who do not have sufficient
“mental capacity” to consent to hospital admission and mental health
treatment themselves (Richardson, 2001, p. 420). The next section fur-
ther explores this idea of mental capacity and its link to legal capacity.
4. Article 12 and differing notions of capacity

Paragraph 2 of Article 12 of the CRPD recognises that “persons with
disabilities enjoy legal capacity on an equal basis with others in all
aspects of life”. That begs the question, what exactly is legal capacity?

The term “capacity” itself can have many different meanings; it may
relate to volume, to signifying a specified position or function or it may
relate to an ability to learn or understand. It is little wonder then, that
when an adjective is put before it, people may be confused rather than
enlightened as to its meaning.

This section explores the difference between “legal” and “mental”
capacity and why there is a tendency to conflate the two in the mental
healthfield. In doing so, it will describe how this seems to be leading to a
confusing and fruitless capacity debate in Australia that may mean that
law reform is heading in the wrong direction.
4.1. The concept of “legal capacity”

The Council of Europe Commissioner for Human Rights (2012, p. 7)
defines “legal capacity” as “a person's power or possibility to act within
the framework of the legal system”. There are two constituent elements
to legal capacity. The first refers to “legal standing” in the sense of being
viewed as a person before the law; the second to “legal agency” or what
is sometimes referred to as “active legal capacity” (McSherry, 2012).

At various times in different societies, certain groups have been
viewed as not having legal “personhood” or standing. The extinction
or suspension of legal standing, sometimes referred to as “civil death”,
was once seen as a necessary consequence of conviction. Similarly,
women, children under the age of majority and persons with mental
and intellectual impairments have been and continue to be viewed in
some societies as not having legal standing. Paragraph (1) of Article
12 states “that persons with disabilities have the right to recognition
everywhere as persons before the law”, thereby requiring States Parties
to ensure that those with disabilities are not treated differently when it
comes to legal standing.

“Legal agency” refers to the ability to actwithin the framework of the
legal system. The reference to exercising legal capacity in Article
12(3) together with Article 12(2)8 ensures that legal agency is also
encompassed by the concept of legal capacity within the CRPD. It is
this aspect of legal capacity that has been the focus of recent writing
in relation to those with mental and intellectual impairments.

Gerard Quinn and Ann Arstein-Kerslake (2012, p. 42) have
conceptualised the exercise of legal capacity in terms of it being both a
sword and a shield. Used as a sword, the exercise of legal capacity re-
flects an individual's right to make decisions for him or herself and to
have those decisions respected by others. Such decisions include the
right to marry and to have a family, the right to enter into contracts
such as to buy a house or to be employed, the right to make a will and
so on. Used as a shield, the exercise of legal capacity refers to the
power of the individual to stop others from purporting to make deci-
sions on his or her behalf.

Article 12 thus makes it clear that those with disabilities have legal
capacity on an equal basis with others. This must be presumed. The
question then is: can legal capacity ever be removed and, if so, in
which circumstances? This leads on to the idea of mental capacity.
8 Article 12(2) sets out that ‘States Parties shall recognize that persons with disabilities
enjoy legal capacity on an equal basis with others in all aspects of life’.



Table 1
Criteria for involuntary treatment.

Jurisdiction Criteria

Australian Capital Territory
Mental Health
(Care and Treatment)
Act 1994
Section 28

● The person has a mental illness; and
● There are reasonable grounds to believe that because of the illness, the person is likely to
○ do serious harm to himself, herself or someone else; or
○ suffer serious mental or physical deterioration unless subject to involuntary psychiatric treatment; and

● Treatment will reduce the harm or deterioration (or likelihood of harm or deterioration) and result in an improvement in the person's
psychiatric condition; and

● Treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the person.

New South Wales
Mental Health Act 2007
Sections 13–15

● Criteria for mentally ill person
○ The person is suffering from mental illness; and
○ Owing to that illness, there are reasonable grounds for believing that care, treatment or control of the person is necessary for protection

of patient or others from serious harm.
○ In considering whether a person is a mentally ill person, the continuing condition of the person, including any likely deterioration in the

person's condition and the likely effects of any such deterioration, are to be taken into account.
● Criteria for mentally disordered person
○ A person (whether or not the person is suffering from mental illness) is a mentally disordered person if the person's behaviour for the time

being is so irrational as to justify a conclusion on reasonable grounds that temporary care, treatment or control of the person is necessary:
○ (a) for the person's own protection from serious physical harm, or
○ (b) for the protection of others from serious physical harm.

● In both cases, an authorised medical officer must be of the opinion that no other care of a less restrictive kind is appropriate and
reasonably available to the person.

Northern Territory
Mental Health and Related
Services Act
Section 14
(Section 15 deals with
criteria for admission of
those exhibiting signs of
“mental disturbance”)

● The person has a mental illness; and
● as a result of the mental illness:
○ the person requires treatment that is available at an approved treatment facility; and
○ the person:

• is likely to cause imminent harm to himself or herself, a particular person or any other person; or
• is likely to suffer serious mental or physical deterioration, unless he or she receives the treatment; and

○ the person is not capable of giving informed consent to the treatment or has unreasonably refused to consent to the treatment; and
● there is no less restrictive means of ensuring that the person receives the treatment.

Queensland
Mental Health Act 2000
Section 14

● The person has a mental illness; and
● The illness requires immediate treatment; and
● The proposed treatment is available at an authorised mental health service; and
● Because of the illness—
○ there is an imminent risk that the person may cause harm to himself or herself or someone else; or
○ the person is likely to suffer serious mental or physical deterioration; and

● There is no less restrictive way of ensuring the person receives appropriate treatment for the illness; and
● The person—
○ lacks the capacity to consent to be treated for the illness; or
○ has unreasonably refused proposed treatment for the illness.

South Australia
Mental Health Act 2009
Sections 21, 25, 29

● The person has a mental illness; and
● because of the illness the person requires treatment for
○ the person's own protection from harm (including harm involved in the continuation or deterioration of the person's condition); or
○ the protection of others from harm; and

● there is no less restrictive means than a detention and treatment order of ensuring appropriate treatment of the person's illness.

Tasmania
Mental Health Act 2013
Section 40

● The person has a mental illness; and
● without treatment, the mental illness will, or is likely to, seriously harm—

○ the person's health or safety; or
○ the safety of other persons; and

● the treatment will be appropriate and effective; and
● the treatment cannot be adequately given except under a treatment order; and
● the person does not have decision-making capacity.

Victoria
Mental Health Act 2014
Section 5

● The person has mental illness; and
● because the person has mental illness, the person needs immediate treatment to prevent—
○ serious deterioration in the person's mental or physical health; or
○ serious harm to the person or to another person; and

● the immediate treatment will be provided to the person; and
● there is no less restrictive means reasonably available to enable the person to receive the immediate treatment.

Western Australia
Mental Health Act 1996
Section 26

● The person has a mental illness requiring treatment; and
● the treatment can be provided through detention in an authorised hospital or through a community treatment order and is required to be

so provided in order—
○ to protect the health or safety of that person or any other person; or
○ to protect the person from self-inflicted harm, including:

• serious financial harm;
• lasting or irreparable harm to any important personal relationship resulting from damage to the reputation of the person among those
with whom the person has such relationships; and

• serious damage to the reputation of the person; or
○ to prevent the person doing serious damage to any property; and

● the person has refused or, due to the nature of the mental illness, is unable to consent to the treatment; and

(continued on next page)
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Table 1 (continued)

Jurisdiction Criteria

● the treatment cannot be adequately provided in a way that would involve less restriction of the freedom of choice and movement of the
person than would result from the person being an involuntary patient.

Mental Health Act 2014 (WA)
Section 25
(unproclaimed)

● that the person has a mental illness for which the person is in need of treatment;
● that, because of the mental illness, there is—
○ a significant risk to the health or safety of the person or to the safety of another person; or
○ a significant risk of serious harm to the person or to another person;

● that the person does not demonstrate the capacity required by Section 18 to make a treatment decision about the provision of the
treatment to himself or herself;

● that treatment in the community cannot reasonably be provided to the person;
● that the person cannot be adequately provided with treatment in a way that would involve less restriction on the person's freedom of

choice and movement than making an inpatient treatment order.
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4.2. The concept of “mental capacity”

Owen, Freyenhagen, Richardson, and Hotop (2009, p. 81) have
pointed out that the “conceptual literature on mental capacity is com-
plex because it mixes philosophical, legal and psychiatric vocabularies”.
The United Nations CRPD Committee (2014, para. 12) defines “mental
capacity” as “the decision-making skills of a person”.

Traditionally, an assessment of decision-making skills has focused
on a person's cognitive abilities. For example, the Mental Capacity Act
2005 (England and Wales) takes a cognitive approach to displacing
legal capacity and there are moves towards following this approach in
Australian mental health laws.9 Section 2(1) of that Act states that “a
person lacks capacity in relation to a matter if at the material time he
[or she] is unable to make a decision for himself [or herself] in relation
to the matter because of an impairment of, or a disturbance in the func-
tioning of, themind or brain”. Section 3(1) then sets out that a person is
unable to make a decision if that person is unable—

(a) to understand the information relevant to the decision,
(b) to retain that information,
(c) to use or weigh that information as part of the process of making

the decision, or
(d) to communicate his decision (whether by talking, using sign

language or any other means).

This test is sometimes referred to as a “functional” test in that it
assesses decision-making abilities on an issue-specific basis, recognising
that mental capacity may fluctuate and that it needs to be assessed at a
particular time in relation to a particular decision.

4.3. The link between legal and mental capacity

Genevra Richardson (2013, p. 89)writes in relation to the concept of
mental capacity:

For the law, mental capacity is an essential ingredient of individual
autonomy and is employed to define the line between legally effec-
tive and legally ineffective decisions. Thosewithmental capacitywill
9 For example, as stated above, theMental Health Act 2013 (Tas) now includes a capacity
criterion for assessment and involuntary treatment. Section 7(1) of that Act states:

For the purposes of this Act, an adult is taken to have the capacity tomake a decision about
his or her own assessment or treatment (decision-making capacity) unless it is
established, on the balance of probabilities, that—

(a) he or she is unable to make the decision because of an impairment of, or distur-
bance in, the functioning of the mind or brain; and

(b) he or she is unable to—

(i) understand information relevant to the decision; or

(ii) retain information relevant to the decision; or

(iii) use or weigh information relevant to the decision; or

(iv) communicate the decision (whether by speech, gesture or other means).
have the legal capacity to act: their decisions or choices will be
respected. In contrast, those who lackmental capacity will also lack
legal capacity: their decisions and choices will not be respected
and decisions will be made by others on their behalf.

Mental capacity is therefore at present closely linked to legal capac-
ity in certain jurisdictions.

In its Initial Report to the Committee on the Rights of Persons with
Disabilities, the Australian Government (2010a, para. 55) stated in
relation to Article 12:

Australia strongly supports the right of persons with disabilities to
legal capacity. In some cases, persons with cognitive or decision-
making disabilities may require support in exercising that capacity.
In Australia, substituted decision-making will only be used as a
measure of last resort where such arrangements are considered
necessary, and are subject to safeguards in accordance with Article
12(4). For example, substituted decision-making may be necessary
as a last resort to ensure that personswith disabilities are not denied
access to proper medical treatment because of an inability to assess
or communicate their needs and preferences. Australia's interpretive
declaration in relation to Article 12 of the Convention sets out the
Government's understanding of our obligations under this article.
Australia's guardianship laws and the safeguards contained in them
aim to ensure abuse, exploitation and neglect does not occur, consis-
tent with Article 16 of the Convention.

The notion that others should be able to make decisions on behalf
of those with mental or intellectual impairments under mental health
or guardianship laws rests on interpreting Article 12(4) as including
substituted decision-makingwithin the phrase “all measures that relate
to the exercise of legal capacity”. The focus then becomes one of what
“respect” means in relation to the “will and preferences of the person”
in making a substituted decision.

The General Comment on Article 12 (United Nations Committee on
the Rights of Persons with Disabilities, 2014: para. 13) points out that:

the concepts ofmental and legal capacity have been conflated so that
where an individual is thought to have impaired decision-making
skills, often because of a cognitive or psychosocial disability, her legal
capacity to make a particular decision is removed… an individual's
disability and or decision-making skills are accepted as a legitimate
basis for denying her legal capacity and lowering her status before
the law. Article 12 does not permit this discriminatory denial of legal
capacity…

Laws that enable involuntary treatment on the basis of a loss of
decision-making capacity on this view are therefore discriminatory.Men-
tal capacity should no longer be intrinsically linked to legal capacity. In
Genevra Richardson's (2013, p. 92) words, “in its purest form there is
no point beyond which legal capacity is lost. There is no binary divide”.

There is thus a division between the “purists” who argue that there
can be no exceptions to legal capacity and thus no justifications for
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substituted decision-making regimes and those who argue that some
form of substituted decision-making based on assessments of the ability
to make decisions are necessary and permissible under Article 12.

The Australian Law Reform Commission (2014a) has shied away
from clearly stating which approach is preferable, but its recommenda-
tions could be interpreted as rejecting the purist approach and instead
allowing for some form of substituted decision-making as a last resort.
The Australian LawReformCommission (2014a, p. 11) has recommend-
ed the adoption of “National Decision-Making Principles” as a frame-
work for amending laws relating to persons with disabilities including
mental health and guardianship laws. The National Decision-Making
Principles provide that personswith disabilities should be given support
to make their own decisions in accordance with their will and prefer-
ences (although they may choose not to receive support) and they con-
tain various safeguards to prevent abuse and undue influence. However,
the National Decision-Making Principles also provide for the appoint-
ment of a “representative decision-maker” as a “last resort” (ALRC,
2014a, p. 11). The role of the representative decision-maker is to try to
ascertain and give effect to a person's will and preferences. Where it is
not possible to ascertain what a person would have wanted, the repre-
sentative decision-maker is required to “act to promote and uphold the
person's human rights and act in the way least restrictive of those
rights” (ALRC, 2014a, p. 12). It is unclear what this means, but presum-
ably it would involve some kind of weighing up of the person's human
rights contained in the CRPD or wider international human rights law
and choosing the outcome that seems most in accordance with those
rights. More importantly, the National Decision-Making Principles in-
clude the important proviso that “a representative may override the
person's will and preferences only where necessary to prevent harm”

(ALRC, 2014a, p. 13). This is consistent with a risk of harm or
outcome-based approach currently contained in Australia's mental
health laws. It also signals a shift away from the mental capacity based
approach that was suggested in the Australian Law Reform
Commission's (2014b, p. 61) earlier Discussion Paper which included
a cognitive test for “decision-making ability” reflecting the one set out
in theMental Capacity Act 2005 (England and Wales).

In relation to mental health laws, the Australian Law Reform
Commission (2014a, p. 288) has recommended:

that state and territory governments review mental health legisla-
tion, with a view to reform that is consistent with the National
Decision-Making Principles and the Commonwealth decision-
making model. This might involve, for example, moving towards
supported decision-making models similar to those contained in
the Victorian Legislation and in the WA Bill.10

This recommendation appears to assume that the Victorian and
Western Australian reforms to mental health legislation comply with
Article 12, despite concerns that recent reforms do not truly reflect
a supported decision-making model. No government in Australia has
signalled its preparedness to abolish mental health laws or indeed to
try a different model of treatment and care for those with mental im-
pairments. The Australian Law Reform Commission's recommendation
to reform mental health legislation in light of its National Decision-
Making Principles which allow for representative decision-makers
may therefore be more palatable to governments than following the
urging of the United Nations Committee to abolish its substitute
decision-making regimes.

5. A critique of the current narrow focus onmental and legal capacity

It is not surprising, in the context of the discussion above, that the
right to equal recognition before the law, as a key civil and political
right, has drawn the attention of lawyers working in the field. Tina
10 The WA Bill now being the Mental Health Act 2014 (WA).
Minkowitz (2007, p. 408), for example, has argued that Article
12(2) is the primary focus for those with mental health problems:

This guarantee (of legal capacity on an equal basiswith others) is the
heart of the Convention for people with psychosocial disabilities.
All laws directed at restricting our freedom and self-determination
are premised on an equation of psychosocial disability with legal
incapacity, and legal incapacitation is the primary way that the law
deals with persons with psychosocial disabilities. A guarantee of
legal capacity on an equal basis with others in all aspects of life
should result in the elimination of all such legal regimes.

This focus is understandable given the concerns of psychiatric user
and survivor groups to achieve full autonomy in healthcare decision-
making during the negotiations leading to the CRPD, even though
express agreement to ban involuntary detention and treatment was
never reached (Minkowitz, 2007).

However, the focus on the right to legal capacity at the expense
of the body of the CRPD suggests an unduly narrow approach to its
interpretation and implementation. The CRPD as a whole combines
civil and political rights, which are often referred to as “negative” rights
in the sense of freedom from state interference, with economic, social,
and cultural rights, which are often referred to as “positive” rights in
placing obligations on States Parties to ensure certain rights are upheld.
The rights to legal capacity and the right to liberty (Article 14), as
“negative” civil and political rights, can be viewed as being subject
to “immediate realisation”, whereas in comparison, “positive” socio-
economic rights have been viewed as being subject to “progressive real-
isation” (Office of the United Nations High Commissioner for Human
Rights, 2008, p. 13; Article 4(2) CRPD).

While these two sets of rights have been described as “indivisible
and interrelated” (United Nations, 1993, para.5), in practice, civil and
political rights “have dominated the international agenda” (Alston,
2008, p. 120). This helps explain why human rights debates concerning
mental health have traditionally focused on the rights to liberty and
autonomy in relation to the involuntary commitment of persons with
mental impairments (Donnelly, 2008). As well as the considerable
focus on the right to legal capacity discussed in this paper, there has
also been much attention on the right to liberty set out in Article 14
and what this means for mental health laws.

As with interpretations of Article 12, the debate about the precise
meaning of Article 14 in relation to mental health laws can be divided
into a “purist” approach and a more moderate approach. The debate
has revolved around the meaning of the words set out in Article
14(1)(b) “the existence of a disability shall in no case justify a depriva-
tion of liberty” (McSherry, 2014). The Office of the High Commissioner
for Human Rights (2014, para. 1) has insisted that this means that
laws permitting the involuntary detention of persons with disabilities
are incompatible with the right to liberty:

[L]egislation of several states party, including mental health laws,
still provide instances in which persons may be detained on the
grounds of their actual or perceived disability, provided there are
other reasons for their detention, including that they are dangerous
to themselves or to others. This practice is incompatiblewith Article 14
as interpreted by the jurisprudence of the CRPD committee… it is
contrary to Article 14 to allow for the detention of persons with
disabilities based on the perceived danger of persons to themselves
or to others. The involuntary detention of persons with disabilities
based on presumptions of risk or dangerousness tied to disability labels
is contrary to the right to liberty (emphasis added. See also
Committee on the Rights of Persons with Disabilities, 2013, para.
34; Minkowitz, 2010).

Nevertheless, some states, including Australia, have interpreted
Article 14 as meaning that while persons with a disability cannot be
involuntarily detained “solely” because of their disability, a deprivation



11 Australian Research Council Federation Fellowship FF0776072 Rethinking Mental
Health Laws: An integrated Approach awarded to Professor Bernadette McSherry 2007–
2012.

66 B. McSherry, K. Wilson / International Journal of Law and Psychiatry 40 (2015) 60–69
of liberty can be justified if there is a risk of harm to self or others
(United Nations Enable, 2004). This approach appears to be supported
by paragraph 19 of the United Nations Human Rights Committee's
General Comment on the right to liberty set out in Article 9 of the
International Covenant on Civil and Political Rights (United Nations
Human Rights Committee, 2014). Paragraph 19 states that “[t]he exis-
tence of a disability shall not in itself justify a deprivation of liberty
but rather any deprivation of liberty must be necessary and proportion-
ate, for the purpose of protecting the individual in question from serious
harm or preventing injury to others” (emphasis added).

To further complicatematters, it has been argued that Article 14may
permit involuntary detention provided it is “de-linked” from disability
and is drafted in terms that are “disability neutral”. This would poten-
tially undermine the right to liberty more generally, as it would permit
states to implement preventive detention regimes for all people whom
states consider dangerous (Bartlett, 2012a, p. 773).

As with Article 12, interpretations of Article 14 have largely met
a stalemate and it is unlikely that Australian governments will act to
repeal mental health legislation in the near future. What is important
is that the CRPD has changed the traditional relationship between
civil and political and socio-economic rights, so that the division be-
tween the two is more “nebulous” than ever before (Bartlett, 2012a,
p. 757), thereby reinforcing the indivisibility and interdependent char-
acter of rights. It is timely then to consider how the context of the
CRPDmaymove the focus beyond the current stalemate in interpreting
negative rights.

The narrow focus of the debate about legal capacity and mental
capacitymeans the emphasis remains on involuntary rather than volun-
tary treatment. This directs much needed attention and resources away
from the voluntary mental health and community care sector. It also
means taking the focus away from the development and funding of
support systems to ensure equality before the law, liberty and the
right to independent living. That there needs to be a shift in focus
towards voluntary treatment and access to services and the develop-
ment and availability of community services to realise the rights in the
CRPD is considered further in the next section.

5.1. Switching the focus to voluntary care and access to treatment

Legal academics such as Penelope Weller (2008) and Annegret
Kämpf (2008, 2010) have explored the potential effects on mental
health laws of the concept of non-discrimination which is set out in
Article 5 of the CRPD, as well as the right to freedom from torture
(Article 15) and the right to physical and mental integrity (Article 17).
Relatively little, however, has beenwritten about the obligations placed
on States under some of the positive rights set out in the CRPD. For
example, highlighting the obligations in Article 25 of the CRPD, which
sets out the right to enjoyment of the highest attainable standard of
health, and Article 19,which refers to the right to live in the community,
may help switch the focus from involuntary detention and treatment to
voluntary care and access to treatment.

It has only been during the past two decades that any discussion of
the right to health and the associated right to access health services
has carried over to the mental health arena (Gostin & Gable, 2004).

Switching the focus is important because the current emphasis in
mental health laws on involuntary detention and treatment may affect
the allocation of mental health resources in general. For example,
Mary Durham and Glenn Pierce (1986, p. 55) have pointed out that
broadening the scope of civil commitment criteria inWashington State's
mental health laws meant that “[c]ivil commitment became focused
almost exclusively on involuntarypatients, and thenumber of voluntary
admissions to the state mental hospital was reduced drastically”.

Certainly, there is evidence in Australia that far fewer persons with
mental impairments access health services when compared to those
with physical disorders (Australian Government, 2010b, p. 17). In
2010, Sarah Olesen, Peter Butterworth and Liana Leach stated that
“only 39% of Australian adults who met the criteria for a common
mental disorder in the last 12 months had used formal mental health
services” (Olesen, Butterworth & Leach, 2010, p. 829).

While some mental health laws contain separate provisions for
those who are being treated on a voluntary basis (McSherry, 2010),
most laws focus on involuntary detention and treatment. This skews
the system such that those who want treatment may be refused access
because they are not “ill enough”, while those who do not want treat-
ment are detained and/or treated without their consent.

In interviews conducted as part of an Australian Research Council
Federation Fellowship,11 half of the interviewees (37 out of 65) were
concerned about resource constraints preventing persons with mental
impairments obtaining access to treatment, at times with tragic conse-
quences. Kay Wilson (2013: p. 567) points out in this regard:

There was a general concern about the lack of services for voluntary
patients. The problemwas perceived to be that people seeking treat-
ment for themselves or their children are turned away because they
are not sick enough. This means that they are left to deteriorate in
the community without treatment until they either commit a crime
(and enter the forensic system) or satisfy the criteria for involuntary
treatment (and are civilly committed).

Law reform to strengthen rights to treatment in the voluntary sys-
tem would be beneficial in assisting persons with mental impairments
in realising their right to health by ensuring more timely intervention
and possible prevention of further disabilities. In some cases, this will
mean that they can be engaged in treatment before their condition de-
teriorates to the point that the only option is to become an involuntary
patient.

5.2. Individualised care and treatment

Mary Donnelly (2010) has observed that persons with mental
impairments rarely reject all care and treatment options where they
have the power to refuse medical treatment. This is where Article 25
of the CRPD becomes relevant.

Article 25 of the CRPD reiterates Article 12(1) of the International
Covenant on Economic Social and Political Rights in requiring States to
recognise “the right of everyone to the enjoyment of the highest attain-
able standard of physical and mental health”.

However, Article 25 goes further thanArticle 12(1) by adding certain
obligations on States including obligations to:

(b) Provide those health services needed by persons with disabilities
specifically because of their disabilities, including early identifica-
tion and intervention as appropriate, and services designed to
minimize and prevent further disabilities, including among chil-
dren and older persons;

(d) Require health professionals to provide care of the same quality to
persons with disabilities as to others, including on the basis of free
and informed consent by, inter alia, raising awareness of the
human rights, dignity, autonomy and needs of persons with
disabilities through training and the promulgation of ethical
standards for public and private health care… [emphasis added].

Article 25 can be viewed as helping to develop the interpretation of
the right to the highest attainable standard of health set out in General
Comment No 14 (United Nations, 2000) of the United Nations Commit-
tee on Economic, Social and Cultural Rights. Paragraph 9 of the General
Comment states that “the right to health must be understood as a right
to the enjoyment of a variety of facilities, goods, services and conditions
necessary for the realization of the highest attainable standard of
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health”. Article 25 of the CRPD sets out the steps that should be taken to
ensure that these facilities and services are provided.

The Australian Institute of Health and Welfare (2013a, p. viii) has
estimated that during 2011–2012, Australia spent $140.2 billion
or 9.5% of the Gross Domestic Product on health. Around 8% of that
total figure is spent on “mental disorders”,12 indicating that 92% of
health spending goes elsewhere. A 2013 Report by the health insurer,
Medibank Private and Nous Group claims that the amount of mental
health funding is higher than previously indicated, but that the main
problem is poor system design (p. 30). Aswell as identifying fragmenta-
tion and insufficient coordination of services, this report found (p. 75)
that “[s]atisfaction levels with mental health services are low relative
to other health services”.

Shifting the focus from involuntary treatment towards resourcing
high quality mental health services, particularly in the community,
will not only serve to implement Article 25 of the CRPD, but ensure
that individuals with mental impairments are able to access the care
they need.
5.3. Supporting the exercise of legal capacity

Returning to the concept of legal capacity, Article 12(3) of the CRPD
sets out that “States Parties shall take appropriate measures to provide
access by persons with disabilities to the support they may require
in exercising their legal capacity”. To date, when this paragraph, is
discussed, the emphasis is on support in relation to decision-making.
For example, Gerard Quinn (Clifford, 2008, p. 90) observes:

Incapacity is not really a black and white issue, it is very much an in-
dividualized process. The first thing that a political authority should
do is to put in the supports that enable individuals tomake decisions,
rather than take away this opportunity and do the easier thing of
letting another person make the decision for them.

While mental health law reforms in some Australian states have
given some formal acknowledgment to the involvement of informal
support or “nominated” persons in assisting persons through the invol-
untary commitment and treatment process, there has been less formal
recognition or funding for professional supporters and advocates.
While the Australian Law Reform Commission has considered the use
of funding under the National Disability Insurance Scheme (a flexible
funding scheme currently being trialled in Australia) for persons with
mental impairments to pay for supports as part of their funding pack-
age, not all persons with mental impairments will qualify for funding
under the scheme and the scheme does not typically fund services
that it considers ought to be provided by the health or other service
systems.

If recognition of legal capacity is to be more than the “right to be left
alone”, then proper supports must be in place for those persons with
mental impairments who want them, or those with the highest needs
may only achieve formal legal equality, rather than the substantive
equality envisaged by the CRPD.
5.4. Towards a broader conception of support for persons with disabilities

It is essential that support to exercise legal capacity should be
viewed as going beyond support to make treatment decisions. It should
be viewed more holistically in terms of support systems that can be
developed to assist and empower persons with mental impairments
in relation to broad lifestyle needs.
12 It is difficult to find precise figures for spending on mental health, but the Australian
Institute of Health and Welfare reports that $6.1 billion or 8% of the health budget was
spent on ‘mental disorders’ between 2008 and 2009: http://www.aihw.gov.au/
australias-health/2012/spending-on-health/ and $6.9 billion onmental health related ser-
vices between 2010 and 2011: (Australian Institute of Health and Welfare, 2013b, p. 28).
Using the obligations under Article 25 to expand the range of care
and treatments on offer so that care plans can be individually tailored
and targeted with the participation of persons with mental impair-
ments, may have more practical value than the recognition of legal
capacity alone. It makes little sense to focus on gaining legal capacity
to make mental health care decisions in a mental health system which
gives minimal care and treatment options in which to actually exercise
the hard-won “right to choose”.

Accordingly, the development and wider availability of a broader
range of treatment options is necessary for the realisation of the rights
to legal capacity and liberty. For example, it is difficult to view the
right to liberty for persons with disabilities in isolation from the sup-
ports that are available for them in the community. This is especially
the case where the reality is that de-institutionalisation has not been
implemented, or has only been partially implemented, in many states
and so that many persons still spend all or large parts of their lives in
institutions (Rimmerman, 2013 p.138). The right to liberty means little
if there is nowhere for people to go and still receive support and the
right to equality before the law cannot be realised where it effectively
leads to a choice between homelessness, squalid and unsafe rooming-
houses, prison or accommodation otherwise unsuitable for individual
needs. Compliance with the CRPD, as Terry Carney and Fleur Beaupert
(2013) note, goes well beyond law reform, to reforms in service provi-
sion and social attitudes.

Therefore, Articles 12 and 14 need to be read in conjunction with
Article 19, the right to independent living. Article 19 provides that:

States Parties to this Convention recognize the equal right of all per-
sonswith disabilities to live in the community, with choices equal to
others, and shall take effective and appropriatemeasures to facilitate
full enjoyment by persons with disabilities of this right and their full
inclusion and participation in the community, including by ensuring
that:

a. Persons with disabilities have the opportunity to choose their
place of residence and where and with whom they live on an
equal basis with others and are not obliged to live in a particular
living arrangement;

b. Persons with disabilities have access to a range of in-home, residen-
tial and other community support services, including personal assis-
tance necessary to support living and inclusion in the community,
and to prevent isolation or segregation from the community;

c. Community services and facilities for the general population are
available on an equal basis to persons with disabilities and are
responsive to their needs.

As Rosemary Kayess and Philip French (2008, p. 29) note:

Article 19 equates the right to liberty with the right of persons with
disability to live in and be a part of the community. It will operate as
a prohibition on institutional models of supported accommodation
for persons with disability, and require national investment in com-
munity based living options.

Arie Rimmerman (2013, p. 137) has also pointed out that Article 19
is ‘central to social inclusion’. It clearly places obligations on States to
provide adequate, tailored accommodation and support services rather
than assuming de-institutionalisation alone complies with the CRPD.
The Council of Europe Commissioner for Human Rights (2012, 5) refers
to the three essential elements of Article 19 as “choice; individualised
supports that promote inclusion and prevent isolation; and making
services for the general public accessible to people with disabilities”.

Ultimately, as Peter Bartlett (2012b, p. 834) has observed:

If appropriate services and supports are provided, the argument
goes, compulsion will be no more necessary for people with mental
disabilities than for anyone else. There is much to recommend this
view in many circumstances, including those related to psychiatric

http://www.aihw.gov.au/australias-health/2012/spending-on-health/
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and related detention. Thus, in much of Europe, provision of proper
community housing and community support would provide an op-
tion likely to be preferred by many people with mental disabilities.
If services are provided that people want, it will not be necessary
to force them to use them. For a large number of people in psychiat-
ric and related institutions this is almost certainly a convincing argu-
ment. And, if the state refuses to offer services that people dowant to
use, it is ethically dubious to force them to use services they do not
want to use.

Therefore, a focus on shifting resources to the voluntary sector may
be ultimately more important in implementing the CRPD, giving per-
sons with mental impairments real self-determination and lifting their
status and participation in society, than legal debates about the precise
meaning of Article 12 of the CRPD.

6. Conclusion

Current debates concerning mental health laws and legal capacity
are stuck on a binary choice between detaining and treating persons
with mental impairments without consent or, in Darold Treffert's
(1973, p. 1041) oft-quoted phrase, leaving them “dyingwith their rights
on”. Similarly, the debates about the right to liberty centre on the extent
to which disability can be used as a justification for detention. Instead of
getting tangled up in capacity and “disability neutral”matters, the focus
for policymakers should be on the positive rights set out in the CRPD.
By shifting the focus away from involuntary detention and treatment
to providing and funding high quality services and support systems
adapted to individual needs, the CRPD highlights that there may be a
midway point between involuntary treatment on the one hand and no
treatment at all on the other. More importantly, the need for involun-
tary treatment may diminish or disappear altogether.

Kristen Booth Glen (2012, pp. 98–99) has observed:

[The CRPD] sees incapacity as socially constructed, insists on the full
legal capacity of every personwith [disabilities], and does awaywith
substituted decision-making in favor of society's obligation to pro-
vide appropriate supports to permit everyone to make his or her
own decisions. Like every emerging paradigm, this challenges our
perceptions and our understanding of when, how, and even if the
state may intervene in a person's life, and it has the potential to be
deeply unsettling. And, unsurprisingly, it takes time. … This new
conceptualization based on international human rights may initially
appear hopelessly utopian, or dangerously naive. Why? Because it is
a new way of thinking, a radically different view, a reorientation
rather than an incremental change (emphasis in original).

The danger in getting stuck on debates about what Article 12 means
for notions of capacity and what Article 14 means for detention is that
the potential for a new way of thinking in relation to mental health
care will be lost. Indeed, the capacity debate may benefit from being
refocused in a newdirection, as away of breaking the deadlock between
legal capacity “purists” and those advocating for exceptions to legal
capacity in certain situations. While the liberty debate may benefit
from the creation of real alternatives to detention that support the
vision of persons with disabilities as having active and independent
lives within the community.

Bolstering the voluntary mental health and community care system
will assist in realising the right to the highest attainable standard
of health by enabling early intervention and minimization of further
disabilities before people enter the involuntary system. The develop-
ment of a wider range of mental health services will also give substance
to the right of persons with mental impairments to choose which inter-
ventions and support services they need, assisting them to exercise
their rights to make health-care decisions and to independent and
socially inclusive living.
Ultimately, it is only by emphasising the obligations placed on States
Parties and, in particular, the obligation to provide services adapted to
individual needs, that the law can be used to bring about true reform
in mental health care and treatment.
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Legal issues

Editor: Bernadette McSherry*

SUPPORT FOR THE EXERCISE OF LEGAL CAPACITY: THE ROLE OF
THE LAW

In 2014, the Australian Law Reform Commission released a report dealing with
recognition before the law and legal capacity of people with disability. The
report recommended that “supported decision-making” should be introduced
into relevant Commonwealth laws and legal frameworks. This column explores
what is meant by “support” to exercise legal capacity and what role the law
may play in attempting to move beyond the traditional substituted decision-
making model for those with mental and intellectual impairments.

INTRODUCTION

In July 2013, the Australian Law Reform Commission (ALRC) began an inquiry into Commonwealth
laws and legal frameworks that have an impact on the legal capacity of those with disabilities,
including mental and intellectual impairments.1 A Discussion Paper was released in May 20142 and a
Final Report completed in August 2014.3 As the ALRC began its inquiry, a pilot of the National
Disability Insurance Scheme (NDIS) was launched with the aim of establishing “a new way of
providing community linking and individualised support for people with permanent and significant
disability, their families and carers”.4

This column explores what is meant by “support” to exercise legal capacity and outlines how law
reform endeavours may be taking too narrow an approach to the meaning of Art 12 of the Convention
on the Rights of Persons with Disabilities (CRPD). It is argued that it may be timely to move beyond
concepts of “supported decision-making” to a broader notion of support to exercise legal capacity in
the form of providing access to services and measures for full participation in the community.

THE EXERCISE OF LEGAL CAPACITY

The CRPD, which Australia has ratified, directs State parties to ensure “respect for inherent dignity,
individual autonomy including the freedom to make one’s own choices, and independence of
persons”.5 Article 12(2) of the CRPD recognises that “persons with disabilities enjoy legal capacity on
an equal basis with others in all aspects of life”. In a previous column, the differences between legal
capacity and mental capacity were explored.6 In brief, the Council of Europe’s Commissioner for
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Human Rights defines “legal capacity” as “a person’s power or possibility to act within the framework
of the legal system”.7 The United Nations Committee on the CRPD defines “mental capacity” as “the
decision-making skills of a person”.8

Decision-making skills have traditionally been closely linked to legal capacity in the sense that if
a person is considered able to make decisions, he or she is generally taken to be able to act within the
framework of the legal system by being able to make contracts, buy and sell property, make a will,
marry, vote and so on, as well as consent to or refuse medical treatment. It is when individuals are
assessed as not having adequate decision-making skills that they have traditionally been viewed as not
having legal capacity. In Genevra Richardson’s words, “their decisions and choices will not be
respected and decisions will be made by others on their behalf”.9

Interpretations of the CRPD are, however, challenging the link between decision-making skills
and legal capacity. In 2014, the United Nations Committee on the CRPD in its General Comment on
Article 12 stated that “[u]nder article 12 of the Convention, perceived or actual deficits in mental
capacity must not be used as justification for denying legal capacity”.10 It pointed out that:

the concepts of mental and legal capacity have been conflated so that where an individual is thought to
have impaired decision-making skills, often because of a cognitive or psychosocial disability, her legal
capacity to make a particular decision is removed … Article 12 does not permit this discriminatory
denial of legal capacity.11

This has given rise to a debate between those who argue that there can be no exceptions to legal
capacity and thus no justifications for substituted decision-making regimes at all and those who argue
that some form of substituted decision-making based on assessments of the ability to make decisions
are necessary and permissible under Art 12.12 Putting that debate to one side, a current focus for law
reformers has been on the obligations set out under Art 12(3) of the CRPD which states:

States Parties shall take appropriate measures to provide access by persons with disabilities to the
support they may require in exercising their legal capacity.

What is envisaged by “support” in this regard is unclear. If legal capacity is delinked from mental
capacity, it would seem that the term “support” should be read as widely as possible to encompass the
provision of adequate services as well as anti-discriminatory social attitudes. What appears to be
occurring, however, is a reading down of the word “support” to mean purely “supported
decision-making”. This is understandable given the traditional link between legal capacity and
decision-making skills, but it may be that law reformers are taking too narrow an approach to the
exercise of legal capacity. This is explored in the next section.

FROM SUPPORT TO SUPPORTED DECISION-MAKING

The United Nations Committee on the CRPD has interpreted Art 12(3) in a broad sense:

“Support” is a broad term that encompasses both informal and formal support arrangements, of varying
types and intensity … Support to persons with disabilities in the exercise of their legal capacity might
include measures relating to universal design and accessibility – for example, requiring private and
public actors, such as banks and financial institutions, to provide information in an understandable

7 Council of Europe Commissioner for Human Rights, The Right of People with Disabilities to Live Independently and be

Included in the Community (June 2012) p 7, https://wcd.coe.int/ViewDoc.jsp?id=1917847.
8 United Nations Committee on the Rights of Persons with Disabilities, General Comment No 1 (2014) – Article 12: Equal

Recognition Before the Law, 11th sess, UN Doc CRPD/C/GC/1 (11 April 2014) at [12], http://daccess-dds-ny.un.org/doc/
UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement.
9 Richardson G, “Mental Capacity in the Shadow of Suicide: What Can the Law Do?” (2013) 9 International Journal of Law in

Context 87 at 89.
10 United Nations Committee on the Rights of Persons with Disabilities, n 8 at [13].
11 United Nations Committee on the Rights of Persons with Disabilities, n 8 at [13].
12 McSherry B, “Mental Health Laws: Where to From Here?” (2014) 40 Monash University Law Review 175; McSherry B and
Wilson K, “The Concept of Capacity in Australian Mental Health Law Reform: Going in the Wrong Direction?” (2015) 40
International Journal of Law and Psychiatry 60.
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format or to provide professional sign language interpretation – in order to enable persons with
disabilities to perform the legal acts required to open a bank account, conclude contracts or conduct
other social transactions. Support can also constitute the development and recognition of diverse,
non-conventional methods of communication … For many persons with disabilities, the ability to plan
in advance is an important form of support.13

Rather than these forms of support, law reform endeavours have focused primarily on supported
decision-making as the key to enabling individuals with disabilities to exercise their legal capacity.

The ALRC, for example, has recommended the adoption of “National Decision-Making
Principles” as a framework for amending laws relating to persons with disabilities, including mental
health and guardianship laws.14 These Principles provide that persons with disabilities should be given
support to make their own decisions in accordance with their will and preferences (although they may
choose not to receive support) and they emphasise the need for various safeguards to prevent abuse
and undue influence. However, the Principles also provide for the appointment of a “representative
decision-maker” as a “last resort”.15 The role of the representative decision-maker is to try to ascertain
and give effect to a person’s will and preferences.

Where it is not possible to ascertain what a person would have wanted, the representative
decision-maker is required to “act to promote and uphold the person’s human rights and act in the way
least restrictive of those rights”.16 This would presumably involve some kind of weighing up of the
person’s human rights contained in the CRPD or wider international human rights law and choosing
the outcome that seems most in accordance with those rights.

The Principles include the proviso that “a representative may override the person’s will and
preferences only where necessary to prevent harm”.17 This signals a shift away from the approach that
was suggested in the ALRC’s earlier Discussion Paper, which included a cognitive test for
“decision-making ability”.18 What is encompassed by the prevention of harm remains open to
interpretation. What is clear, however, is that law reformers are taking a narrow approach to the
meaning of support in exercising legal capacity, focusing on support for decision-making rather than
wider measures as envisaged by the United Nations Committee.

DEFINITIONS OF SUPPORTED DECISION-MAKING

Robert Dinerstein defines supported decision-making “as a series of relationships, practices,
arrangements, and agreements, of more or less formality and intensity, designed to assist an individual
with a disability to make and communicate to others decisions about the individual’s life”.19 Michelle
Browning, Christine Bigby and Jacinta Douglas have identified supported decision-making as
originating from the work of Canadian disability organisations in the early 1990s which conceived it
as a means of overcoming the longstanding barriers preventing persons with intellectual impairments
from becoming self-determining members of society.20

Despite this existence of supported decision-making within the disability discourse for over
20 years, as a practice it remains ill-defined and subject to interpretation.21 Browning, Bigby and

13 United Nations Committee on the Rights of Persons with Disabilities, n 8 at [17].
14 Australian Law Reform Commission, Report No 124, n 3, p 11.
15 Australian Law Reform Commission, Report No 124, n 3, p 11.
16 Australian Law Reform Commission, Report No 124, n 3, p 12.
17 Australian Law Reform Commission, Report No 124, n 3, p 13.
18 Australian Law Reform Commission, Discussion Paper No 81, n 2, p 61.
19 Dinerstein R, “Implementing Legal Capacity Under Article 12 of the UN Convention on the Rights of Persons with
Disabilities: The Difficult Road from Guardianship to Supported Decision-Making” (2012) 19 Human Rights Brief 8 at 10.
20 Browning M, Bigby C and Douglas J, “Supported Decision Making: Understanding How its Conceptual Link to Legal
Capacity is Influencing the Development of Practice” (2014) 1 Research and Practice in Intellectual and Developmental

Disabilities 34 at 35.
21 Browning, Bigby and Douglas, n 20 at 36.
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Douglas advocate that clarifying what is meant by the term “will have a significant influence on the
successful implementation of this new paradigm in legislation, policy and practice”.22

The ALRC referred to Terry Carney’s work in providing examples of supported decision-
making.23 In 2013, Carney wrote:

Supported decision-making encompasses a range of processes to support individuals to exercise their
legal capacity, and these consist of:

• Effective communication, including in the provision of information and advice to a person and
through ensuring that a person is able to communicate their decision to others;

• Spending time to determine a person’s preference and wishes;

• Informal relationships of support between a person and members of their social networks;

• Agreements or appointments to indicate that a relationship of support exists; and

• Statutory relationships of support – whether through private or court/tribunal appointment.24

Small-scale and short-term Australian pilot projects involving supported decision-making, such as
in South Australia between 2010 and 201225 and the Australian Capital Territory in 2013,26 provide
important first steps towards the implementation of support for the exercise of legal capacity in a
narrow sense.

DOES THE LAW HAVE A ROLE?

Carney has noted that supported decision-making possibly may not require engaging with the law at
all:

[c]ircles of support, micro-boards, or friendship networks, may better be cultivated purely within civil
society, overseen simply by the advocacy, service protocols, health and welfare professional standards
and other processes of the myriad of informal community, self-help, non-government and government
human services agencies.27

Similarly, Piers Gooding has pointed out that, in practice, supported decision-making “can reasonably
span beyond narrow legislative reform, to include policy, programming and other forms of extra-legal
regulation, such as professional ethics guidelines”.28 The central feature of these arrangements is an
emphasis on the will and preferences of the individual concerned.29

Examples of where the law has been used to enable supported decision-making include the
formalisation of “support networks” in Canadian guardianship law, mental health advance directives
and the Swedish personal ombudsman system.30

In relation to non-statutory schemes, the Office of the Public Advocate in South Australia
established a decision-making trial carried out between 2010 and 2012 involving an agreement
between a person with a disability and a supporter. The decision supporter was either a family member
or friend who signed an agreement to help the individual concerned make decisions about “healthcare,

22 Browning, Bigby and Douglas, n 20 at 37.
23 Australian Law Reform Commission, Report No 124, n 3, p 51.
24 Carney T, “Participation and Service Access Rights for People with Intellectual Disability: A Role for Law?” (2013) 38
Journal of Intellectual and Developmental Disability 59 at 60.
25 Carney, n 24 at 47.
26 Carney, n 24 at 48.
27 Carney T, “Supported Decision-Making for People with Cognitive Impairments: An Australian Perspective” (2015) 4 Laws

37 at 53.
28 Gooding P, “Supported Decision-Making: A Rights-Based Disability Concept and Its Implications for Mental Health Law”
(2013) 20 Psychiatry, Psychology and Law 431 at 442.
29 Flynn E and Arstein-Kerslake A, “The Support Model of Legal Capacity: Fact, Fiction or Fantasy?” (2014) 32(1) Berkeley

Journal of International Law 124 at 124.
30 Gooding, n 28 at 443-444.
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accommodation and lifestyle”.31 An independent evaluation showed some positive outcomes for the
individuals concerned, but noted there was a need to clarify the boundaries that such a model would
have with current laws of guardianship.32 Other such schemes are currently being trialled in other
Australian jurisdictions.

Eilionóir Flynn and Anna Arstein-Kerslake argue that the law is “particularly critical for the right
to support in exercising legal capacity” on the basis that “[t]he positive obligations that the right
carries make it difficult to imagine how supported decision-making could be implemented and
formally recognized without statutory language”.33

However, Carney has warned of the possible chilling effect that legally formalistic supported
decision-making may have on the willingness of persons to provide support to those with mental and
intellectual impairments and the “egregious social policy cost” resultant from this.34 Instead, he
suggests that accountability of informal supporters can possibly best be achieved through public
education, through oversight by the various Offices of the Public Advocate/Guardian or even via the
existing avenues of redress available through the courts.35

There is certainly a need for empirical research in relation to supported decision-making schemes.
As Carney states:

[i]t is only through rigorous, independent, and adequately funded research into such questions that the
risks of another “experiment” in bad policymaking might be mitigated and the “enigmatic” mystery of
supported decision making rendered more comprehensible and meaningful in practice.36

However, Gooding has pointed out that there is a lack of empirical research into the effects of
substituted decision-making regimes as well,37 so this perhaps should not be used as an argument to
curtail moves towards supported decision-making.

Carney has advocated a course of “hastening slowly”38 by, for example, prioritising the
implementation of a prototype supported decision-making law as a replacement or addition to existing
Commonwealth laws which include some quasi (or actual) substitute decision-making provisions (for
example, NDIS plan nominees).39 Carney and Fleur Beaupert have been highly critical of
policy-making “muddling through” this issue, given its importance to not only individuals with mental
and intellectual impairments but also the public at large.40 Their argument is that supported
decision-making should exist “as one step along the stairway from autonomous to substitute
decision-making, alongside other new models in the neglected long middle portion”.41

31 De Mestre M, “Supported Decision Making as an Alternative to Guardianship Orders: The South Australian Trial” (2014) 8
Elder Law Review 1 at 2.
32 Wallace M, Evaluation of the Supported Decision Making Project (Office of the Public Advocate South Australia, November
2012) p 46, http://www.opa.sa.gov.au/files/batch1376447055_final_supported_decision_making_evaluation.pdf.
33 Flynn and Arstein-Kerslake, n 29 at 137.
34 Carney, n 27 at 53.
35 Carney, n 27 at 53.
36 Carney T, “Clarifying, Operationalising, and Evaluating Supported Decision Making Models” (2014) 1 Research and

Practice in Intellectual and Developmental Disabilities 46 at 50.
37 Gooding P, “Navigating the ‘Flashing Amber Lights’ of the Right to Legal Capacity in the United Nations Convention on the
Rights of Persons with Disabilities: Responding to Major Concerns” (2015) 15 Human Rights Law Review 45 at 68.
38 Carney T, “Supporting People with Cognitive Disability with Decision Making: Any Australian Contributions to International
Debates?” in Bigby C and Douglas J (eds), Supporting People with Cognitive Disability with Decision Making: Learnings from

Recent Australian Research and International (Proceedings of the 8th Annual Roundtable on Intellectual Disability Policy,
Living with Disability Research Centre, La Trobe University, 2015).
39 Carney, n 27 at 53.
40 Carney T and Beaupert F, “Public and Policy Bricolage – Challenges Balancing Law, Services and Civil Society in
Advancing CRPD Supported Decision-Making” (2013) 36 University of New South Wales Law Journal 175 at 199-200.
41 Carney and Beaupert, n 40 at 200.
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CONCLUSION

The ALRC Final Report has highlighted the need for the law to embrace supported decision-making as
part of Australia’s obligations under Art 12 of the CRPD. While the implementation of supported
decision-making schemes is now occurring, it is important not to lose sight of the broader
interpretation of support for the exercise of legal capacity envisaged by the United Nations
Committee.

The reform of service delivery by offering individually tailored formal and informal
decision-making support and a greater range of care and treatment options should be viewed as
essential to implementing the support model envisaged by Art 12.42 Supported decision-making
should thus be seen as one prong of a range of social services and civil society measures available to
assist those with mental and intellectual impairments.43 Only then will the challenge set out in Art 1 of
the CRPD be met, namely for policy-makers “to promote, protect and ensure the full and equal
enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to
promote respect for their inherent dignity”.
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