
Report on 
NI Water’s Response to a Suspected Fraud & 

DRD: Review of an Investigation of a 
Whistleblower Complaint

Together with the Minutes of Proceedings of the Committee 
Relating to the Report and the Minutes of Evidence

Ordered by the Public Accounts Committee to be printed 9 April 2014 
Report: NIA 172/11-15 (Public Accounts Committee)

Public Accounts Committee

Mandate 2011/15� Twenty-First Report

REPORT EMBARGOED UNTIL 
00:01 am on 7 May 2014





i

Membership and Powers
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Foreword

Foreword

The Conduct of Investigations in the Northern Ireland public sector
1.	 In September and October 2013 the Committee held evidence sessions on two Audit Office 

reports reviewing investigations in NI Water and Roads Service overseen by the Department 
for Regional Development. The Committee has identified a number of significant weaknesses 
specific to each investigation. The Committee considers that there are a number of themes 
common to each investigation and, in this foreword, we have taken the opportunity to 
explore these themes and to consider the future provision of investigative services in the 
public sector.

The threat to the public sector from fraudsters is high but the provision of fraud 
investigation services is patchy

2.	 The level of fraud against the Northern Ireland economy was estimated in 2010 at between 
£600 and £1,2001 million a year. DFP reports annually on cases of actual, suspected and 
attempted fraud against the public sector2. In 2012-2013, DFP reported 404 fraud cases with 
an estimated value of £0.7 million. Almost half of these cases (41%) fell into the category 
of theft of assets. In the Committee’s view, these figures point to significant levels of under-
reporting of fraud and a focus on those frauds which are easily identified and quantified. 
DFP does not report on the number of prosecutions for fraud against the public sector or 
the number of convictions. However, the Committee has examined a number of fraud cases 
over the years and our experience is that there is a lack of focus on securing successful 
prosecutions.

3.	 There are a number of fraud investigation units within the Northern Ireland public sector, 
but they are specialist units, for example in health, social security and agriculture. Many 
government departments and most public bodies have no ready access to a dedicated, 
specialist service and rely on non-specialist internal auditors or on hiring expensive private 
sector consultants to conduct investigations.

The NI Water and the Department for Regional Development cases point to fundamental 
weaknesses in fraud investigation practice

4.	 The Committee identified a number of fundamental weaknesses in how these cases were 
investigated:

■■ investigations were conducted by internal auditors with little, if any, experience in 
investigating fraud and no relevant fraud qualifications or training;

■■ terms of reference for the investigations were flawed, there was inadequate planning, and 
inappropriate investigative methodologies were used;

■■ record keeping was poor;

■■ investigations were not driven by the need to prove a specific breach in the law and gather 
evidence capable of supporting a criminal prosecution;

■■ there was a lack of professional scepticism and a readiness to accept irregularities as 
human error or systems weaknesses rather than indicators of fraud;

■■ there was a lack of engagement with PSNI or other fraud specialists; and

■■ there was a failure to take whistleblower complaints seriously and properly investigate 
allegations.

1	 David Hanson, Home Office Minister, at a conference organised by DFP in 2010.

2	 Excluding benefit fraud and environmental crime which are reported separately
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5.	 In the Committee’s view, most of these deficiencies can only be effectively addressed 
by ensuring investigations are led by professional investigators with an understanding of 
relevant laws.

The Committee identified further significant weaknesses common to both investigations

6.	 The Committee considers that oversight of these investigations by senior management and 
by the respective Audit Committees was poor. They failed to properly review and challenge the 
terms, the process and the outcomes of the investigations. In the Committee’s view, those 
charged with governance of public bodies must exercise particular care in their oversight of 
fraud cases; it is never appropriate to pass this responsibility on to others. 

7.	 The need for better guidance to shape the direction of investigations was highlighted in both 
studies. The Committee considers that DFP should review current guidance on the handling of 
investigations, identifying any gaps, and disseminating best practice to public sector bodies. 
Revised guidance should highlight the lessons learnt from the DRD Whistleblower and NI 
Water investigations and should provide greater clarity on which steps in an investigation DFP 
considers mandatory and which are discretionary.

8.	 When public employees appeared to favour one contractor over another, the Committee found 
that senior management tended to attribute this to simple error or to a procedural failing. We 
found a lack of will to treat perceived acts of favouritism as potential indictors of fraud or to 
take strong disciplinary action. 

Previous PAC recommendations designed to improve the public sector response to fraud 
have not been fully implemented

9.	 The Committee found it unacceptable that departments have not fully implemented 
previous PAC recommendations designed to improve the public sector response to fraud. 
Details of relevant recommendations are at Annex A. Specifically, the Committee made 
recommendations on the need for timely, independent and thorough investigations; for 
appropriate disciplinary action; and for the absolute necessity of reporting all fraud cases to 
the C&AG. The failure to act on these recommendations indicates to the Committee that the 
public sector generally is not where it must be in terms of installing a strong anti-fraud culture 
as an immediate requirement.

10.	 In our 2008 report on Tackling Public Sector Fraud, the Committee was very clear that 
“efforts to detect, investigate and prosecute fraud are not undermined by a lack of capacity 
and expertise in the wider public sector.” The Committee pressed for an assessment 
of investigative skills in the public sector and a strategy to fill any gaps identified. It is 
clear to us that there has been a lack of will on the part of senior officials to act on this 
recommendation and strengthen investigative capacity in the public sector. Only this year, the 
Permanent Secretaries Group, composed of the top official in every government department, 
rejected a proposal to establish an investigations unit for government departments within a 
new centralised internal audit service. We find this decision incomprehensible.

The future development of investigative skills and capacity in the public sector

11.	 In two recent reports, the Audit Office has recommended the establishment of a Northern 
Ireland public sector fraud investigation service, independent of the internal audit function, to 
provide a reserve of experienced experts to assist in complex investigations. The Committee 
considers that the poor quality of investigations we have examined points to the merits of 
such an approach. In the Committee’s view, the future development of fraud investigation 
services in the public sector should:

■■ establish a pool of qualified, experienced investigators to advise public bodies on the 
investigation of simple cases and to lead complex investigations;

■■ facilitate the setting-up of multi-disciplinary investigation teams to include investigators, 
forensic accountants, legal, human resources, and IT expertise;
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■■ set-up a centre of expertise which can develop and disseminate good practice, liaise with 
PSNI and other investigating bodies, and promote an anti-fraud culture throughout the 
public sector;

■■ develop expertise in complex forensic techniques, utilising information technology 
(for example, data mining) not only to investigate reported fraud but to identify potential 
fraud and irregularity;

■■ form a body of staff large enough to support a structured approach to acquiring 
qualifications, providing training and quality assuring investigations; and

■■ provide a career path for investigators to ensure hard-won skills are not lost to the 
public sector.

12.	 Overall the Committee is strongly of the view that DFP should reconsider the options for 
strengthening the investigative capacity in the public sector, including the establishment of a 
centralised service, and it should report back to the Committee on the outcome of this review.
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Report by the Public Accounts Committee 
on Northern Ireland Water’s Response to a 
Suspected Fraud

Executive Summary 

1.	 In December 2009, internal auditors identified a case of ‘invoice slicing’ in NI Water. They 
found that an NI Water manager had instructed the firm (Company E) contracted to install 
water meters to limit the value of invoices submitted for payment to below £20,000. Limiting 
the value of invoices in this way is regarded as an indicator of fraud. Following an internal 
fraud investigation, Internal Audit found no evidence of fraud but did find significant weakness 
in NI Water’s control over the metering contract. A disciplinary hearing in August 2010 
considered the actions of two managers responsible for the contract with Company E and 
found that they had no case to answer.

How the investigation was established and the contract between 
NI Water and Company E

2.	 The Committee considers that the disciplinary process established by NI Water showed no 
regard for employees’ rights or for due process. The manager who gave the instruction to 
invoice slice was interviewed by telephone while he was on holiday. He was given no written 
warning that a disciplinary process had started and had no opportunity to have a trade union 
representative or a colleague present. The defects in this process should have been obvious 
to senior management in NI Water.

3.	 The disciplinary letters setting out the case against two managers had not been quality 
assured internally and, as a result, the letters contained a significant error of fact. The 
Committee was initially told that responsibility for the error lay with the legal firm which 
prepared draft letters. The Committee considers that the responsibility for this lapse lies 
squarely with the senior NI Water officials involved and we take a very dim view of the attempt 
to shift the blame on to others.

4.	 The fraud investigation identified a number of serious control weaknesses in management of 
the contract with Company E, in addition to the issue of invoice slicing. For example, Company 
E was paid £111,000 for 12,000 abortive visits to install meters, due to errors in NI Water’s 
instructions. The Department for Regional Development (the Department) takes the view that 
the control weaknesses “pointed to some significant shortcomings in contract management 
practice, as opposed to fraud”. The Committee considers that all of the weaknesses identified 
by Internal Audit were indicators of fraud and should have been treated as such. 

The scope of the investigation and the quality of the investigative process 
5.	 The Committee considers that allegations of serious wrongdoing and suspected fraud must 

be investigated vigorously and promptly by skilled and experienced fraud investigators. 
Having the right team in place is key to ensuring investigations are conducted to professional 
investigation standards.

6.	 The fraud investigation team members were qualified accountants but they had limited 
experience of fraud investigations and no specialist fraud investigation training. Specifically, 
they had not been trained to gather evidence in accordance with the requirements of 
the Police and Criminal Evidence (Northern Ireland) Order 1989 (PACE). Given this lack 
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of expertise, the Committee is concerned that PSNI was not consulted in this case, 
particularly when this was best practice set out in DFP guidance and in NI Water’s own Fraud 
Response Plan.

7.	 The fraud investigation team did not conduct its own interviews but relied entirely on the 
earlier interviews carried out by the disciplinary investigation led by the Director of Customer 
Services. This approach was flawed because:

■■ suspects were alerted before relevant evidence had been secured; and

■■ the disciplinary interviews were not conducted under PACE conditions and, as a result, 
their value in any subsequent fraud prosecution was seriously undermined.

8.	 The Director of Customer Services had a role in both the disciplinary and the fraud 
investigations. The Committee considers that a fair and impartial disciplinary process 
required that decisions about disciplinary action should have been made by a director with no 
involvement, of any kind, in the fraud investigation. The Committee is also of the view that the 
Director of Customer Services should not have had any role in a fraud investigation within the 
business unit for which he was responsible. 

9.	 The Committee considers that the fraud investigation’s terms of reference were not fit for 
purpose, the scope was too restrictive and there was no reference to relevant legislation or 
the evidence to be collected to prove a breach. The Committee’s view is that the investigation 
simply did not dig deep enough and a number of relevant matters were never properly explored. 

10.	 The departmental Accounting Officer told the Committee that he did not believe a fraud had 
occurred and, while the investigative process was “slightly flawed”, there was not a “flawed 
outcome” and the investigation had arrived at the right conclusion. The Committee finds 
these assurances to be wholly unconvincing given the weak investigative process, the serious 
contract management weaknesses, and the extent of the contract irregularities. The notion 
that a flawed investigation can somehow arrive at the right conclusion is perverse. 

Governance and oversight of the investigation

11.	 The Committee was concerned that witnesses introduced new information at our evidence 
session which had not been disclosed to the Comptroller and Auditor General (C&AG) during 
the preparation of his report. The Department also wrote to the Committee after our evidence 
session pointing out an error in the report it had agreed with the C&AG in March 2013. The 
Audit Office engages with departments in agreeing the facts of the case before its reports 
are published. Therefore, the Committee finds it completely unacceptable for witnesses to 
provide us with new material which was not brought to the C&AG’s attention and which he did 
not have the opportunity to critically assess. 

12.	 The fraud investigation’s terms of reference were agreed by the Department, the Chair of the 
NI Water Audit Committee, the former Chief Executive and other senior NI Water officials. All 
failed to identify or address the clear weaknesses in the planned scope and methodology. 
The Committee also considers that, given the limited investigation work undertaken, NI 
Water senior management should have considered further analysis and testing; they were 
simply too quick to close down the investigation on the basis of inadequate and incomplete 
evidence. 

13.	 The Department failed to inform the C&AG of the suspected fraud in accordance with DFP 
guidance. This contravenes a long established and key accountability control. The Committee 
finds this breach to be unacceptable. We welcome the Accounting Officer’s apology both to 
the Committee and to the C&AG for this lapse. 
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The framework for investigating fraud in the Northern Ireland public sector 

14.	 The Treasury Officer of Accounts acknowledged that DFP’s guiding principles for investigating 
fraud were “not followed particularly well”. The Committee considers this is something of an 
understatement; the principles simply were not followed. Shortcomings included:

■■ the investigation team were not trained in, and had no experience of, gathering evidence in 
accordance with PACE provisions;

■■ the investigation was not led by an experienced counter fraud specialist;

■■ advice was not sought from the PSNI or other public sector counter fraud specialists;

■■ all aspects of the suspected managers’ work were not investigated; and

■■ control weaknesses discovered during the investigation were not strengthened 
immediately. 

15.	 The Committee also found that there was no documentary evidence explaining why the 
guiding principles for investigating fraud were not applied. The Committee considers 
that departments and other public bodies should always document the rationale for 
any departures from their own fraud response plan or from DFP’s guiding principles for 
investigating fraud and that the principle of ‘comply or explain’ should be built into all 
DFP guidance.

16.	 The Committee considers that the poor quality of this investigation supports the case for 
establishing a Northern Ireland public sector fraud investigation service. The Committee was 
extremely concerned to learn that even the limited proposal to include a fraud investigation 
unit within a centralised internal audit service was not taken forward by the NICS Permanent 
Secretaries Group. The Committee strongly recommends that DFP reconsiders the options for 
strengthening the investigative capacity within the public sector, including the establishment 
of a centralised service, and reports back to the Committee on the outcome of this review.
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Summary of Recommendations

Recommendation 1

The Committee considers that fraud investigations can only be effective where investigators 
have an appropriate level of expertise and understanding of relevant law. Public bodies must 
understand that internal auditors will not necessarily have these skills. The Committee 
recommends that DFP issues guidance clarifying the distinction between these separate 
and distinct roles and requiring public bodies to ensure that only suitably qualified and 
experienced staff lead fraud investigations.

Recommendation 2

The Committee strongly recommends that departments and their arms length bodies properly 
and thoroughly check the facts contained in the C&AG’s draft reports. The Committee 
should not be placed in the position of having to remind Accounting Officers of such a basic 
requirement. 

Recommendation 3

The Committee recommends that DFP makes clear to the departments and their arms length 
bodies that significant matters, which are relevant to an Audit Committee’s work, must be 
brought to its attention regardless of the source, that is, whether a conventional audit, or an 
ad hoc internal or external investigation.

Recommendation 4

The Committee recommends that DFP reviews its guidance on fraud investigations to 
identify any gaps and to provide greater clarity, where needed, on which actions it considers 
mandatory and which are discretionary. 

Recommendation 5

The Committee recommends that departments and other public bodies should always 
document the rationale for any departures from their own fraud response plan or from DFP’s 
guiding principles for investigating fraud and that the principle of “comply or explain” should 
be built into all DFP guidance.

Recommendation 6 

The Committee finds it concerning that no progress has been made in establishing a 
centralised fraud investigation service, despite the clear advantages of this approach. 
The Committee strongly recommends that DFP reconsiders the options for strengthening 
the investigative capacity in the public sector, including the establishment of a centralised 
service, and reports back to the Committee on the outcome of this review.
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Introduction

1.	 The Public Accounts Committee (the Committee) met on 25 September 2013 to consider the 
Comptroller and Auditor General’s report ‘Northern Ireland Water’s Response to a Suspected 
Fraud’. The witnesses were:

■■ Mr Richard Pengelly, Accounting Officer, Department for Regional Development (the 
Department);

■■ Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development;

■■ Mr Gary Fair, Director, Shareholder Unit, Department for Regional Development;

■■ Ms Sara Venning, Interim Chief Executive, Northern Ireland Water;

■■ Mr Kieran Donnelly, Comptroller and Auditor General (C&AG); and

■■ Ms Fiona Hamill, Treasury Officer of Accounts.

The Committee was provided with further information by the Department on 25 October 2013.

2.	 In his report on “Northern Ireland Water’s Response to a Suspected Fraud” the C&AG 
reviewed a 2010 investigation by NI Water’s Internal Audit unit into a suspected fraud. The 
C&AG considered the extent to which the investigation complied with best practice, specifically 
with the Department of Finance and Personnel’s (DFP) 2006 guiding principles3 for the proper 
conduct of a fraud investigation, as well as with NI Water’s own fraud response plan. 

3.	 In December 2009, NI Water’s Internal auditors discovered that an instruction had been 
given by an NI Water manager to a firm known as ‘Company E’, to limit the value of invoices 
it submitted to below £20,000. Limiting the value of invoices in this way is known as ‘invoice 
slicing’ and it is regarded as an indicator of fraud because it brings payments to contractors 
under the radar of proper control arrangements. The former Chief Executive ordered a 
disciplinary investigation to establish the facts and, three days later, he ordered a separate 
fraud investigation into the case. In the fraud investigation final report of 1 April 2010, 
Internal Audit concluded that, based on the work it performed, there were no indicators of 
fraudulent activity. The disciplinary process ended in August 2010 when a hearing considered 
the actions of two managers responsible for the contract with Company E and determined 
that they had no case to answer.

4.	 The Audit Office had concerns about the conclusions drawn by the fraud investigation; it 
considered that the scope of the investigation was limited and there were inadequacies in the 
methodology employed. The Audit Office found that, on the whole, DFP’s guiding principles for 
fraud investigations were not followed. 

5.	 In taking evidence, the Committee explored four themes:

■■ how the investigation was established, with particular focus on the contract with Company E;

■■ the scope of the investigation and the quality of the investigative process;

■■ governance and oversight of the investigation; and

■■ the framework for investigating fraud in the Northern Ireland public sector.

3	 Updated in December 2011 and contained in DFP’s “Managing the Risk of Fraud (NI) A Guide for Managers”
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How the investigation was established and the 
contract between NI Water and Company E

The former Chief Executive set up two investigations into invoice slicing

6.	 In early December 2009, NI Water’s Internal Audit unit investigated payments of £465,000 
to Company E under a £4.1 million contract to install water meters. The payments, made 
between April and July 2009, did not have budgetary approval. During this review, Internal 
Audit also found that in 2009 the contract had been extended for more than one year beyond 
the agreed contract period. This unapproved extension was a potential breach of European 
Union Utilities Procurement Regulations. 

7.	 Internal Audit identified that a large number of payments to Company E were for amounts 
close to, but not exceeding, £20,000. Internal Audit established that an NI Water manager, 
the “Contract Manager”, had instructed Company E to invoice in this way. In peak periods, 
Company E was invoicing NI Water up to seven times a day. The Contract Manager claimed 
to have acted under the instructions of more senior staff: his Line Manager and his Director. 
Both his Line Manager and Director denied any knowledge of, or role in, the instruction to 
invoice slice. 

8.	 On 20 January 2010, the former Chief Executive instructed the then Director of Customer 
Services to conduct interviews, under the disciplinary process, to understand why invoice 
slicing had taken place and clarify who had given the instruction. On 23 January 2010, the 
former Chief Executive established a separate fraud investigation led by the Head of Internal 
Audit. In her final report on the fraud investigation in April 2010, the Head of Internal Audit 
concluded that there were no indicators of fraudulent activity but identified a wide range of 
significant control weaknesses affecting all aspects of the metering contract. 

The disciplinary investigation was seriously flawed 

9.	 Within two hours of the former Chief Executive’s instruction to conduct interviews under the 
disciplinary process, the Director of Customer Services had interviewed the Contract Manager, 
by telephone, while he was on holiday. The Committee is astonished that any senior official 
would consider it appropriate to launch a disciplinary investigation in this way. The Contract 
Manager was given no written warning that a disciplinary process had started and had no 
opportunity to have a trade union representative or a colleague present during the interview. 
In the Committee’s view, this was, from the outset, a mismanaged and unfair disciplinary 
process which showed no regard for employees’ rights or for due process. 

10.	 The Committee considers that the flaws in the disciplinary process were as a direct result of 
the former Chief Executive’s undue haste in setting up this investigation. It is a concern that 
there seems to have been no effective challenge to this approach by senior management. 
It should have been obvious to the very senior people involved that this was no way to run a 
disciplinary process.

11.	 The disciplinary investigation found there had been a breach of duty on the part of the 
Contract Manager and his Line Manager and it recommended that Human Resources pursue 
disciplinary action. A formal disciplinary hearing took place in July 2010 to consider the 
charges against them, principally that they had breached their delegated limits for approving 
invoices. However, the letters notifying the managers of the charges to be considered 
contained a significant error, in that the wrong delegated limits were quoted. This error 
seriously undermined NI Water’s case and the hearing found that the managers had no case 
to answer. 

12.	 The disciplinary letters had not been adequately quality assured either by the Company 
Secretary (the senior official responsible for the process), Human Resources, or the 
disciplinary investigation team. It is extremely disappointing that no one within NI Water was 
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held to account for what this Committee considers to be gross incompetence. What is equally 
troubling is that witnesses initially told the Committee that responsibility for this error lay with 
the legal firm which prepared the draft letters. It was only when challenged by the Committee 
that the Interim Chief Executive responded “I suppose we have to hold our hands up and say 
that those letters were not sufficiently checked internally”. The Committee considers that the 
responsibility for this lapse lies squarely with the senior NI Water officials involved and we 
take a very dim view of the attempt to shift the blame on to others.

The fraud investigation revealed significant weaknesses in the Company E contract and lax 
contract management by NI Water

13.	 In addition to the issue of invoice slicing, the fraud investigation identified a number of 
serious control weaknesses in the management of the contract with Company E, including:

■■ extending the contract without authorisation for a total of nineteen months, resulting in 
irregular expenditure of over £867,000;

■■ expenditure of £465,000 between April 2009 and July 2009 which did not have the 
required budgetary approval;

■■ an extremely high number of abortive meter installation visits by the contractor, which cost 
NI Water an additional £111,000; and

■■ NI Water was unable to reconcile the quantity of work invoiced by Company E to original 
work orders.

14.	 The Committee was told that, as Internal Audit had satisfactorily checked all invoices back 
to contract rates and to the work done, the Department and NI Water were satisfied that no 
fraudulent payments were made. What they failed to mention in this context was that £1.4 
million in surveying work (over a third of the contract value) could not be checked to the work 
done. Also, it was not possible to reconcile any invoices to original work orders so that, while 
the rates applied may have been correct, the quantities ordered could not be verified. The 
Committee is appalled that such a basic purchasing control was not in place and our view is 
that this mismanagement left NI Water wide open to the possibility of fraud.

15.	 The Committee was dismayed to learn that Company E was paid £111,000 for 12,000 
abortive visits to install meters, due to errors in NI Water’s instructions. The total number 
of meters installed was 18,000; this equates to 2 abortive visits for every 3 installations. 
It is difficult to understand how NI Water put itself in a situation where it paid this amount 
of public money for work not to be done. Since the period in which these payments were 
made, the Committee has made a number of recommendations4 designed to strengthen 
procurement procedures in NI Water and to improve contract management throughout the 
public sector. These recommendations must be fully implemented if NI Water is to avoid 
wasting public money in this way again.

16.	 The Committee is concerned that the serious control weaknesses identified by the 
fraud investigation team in 2010 were dismissed as further examples of poor contract 
management in NI Water and not seen for what they were: fraud indicators. It is equally 
concerning to the Committee that the Department still takes the view that the control 
weaknesses “pointed to some significant shortcomings in contract management practice, as 
opposed to fraud”. The Committee considers that all of the weaknesses identified by Internal 
Audit were indicators of fraud and should have been treated as such. 

4	 In PAC’s February 2011 report “Procurement and Governance in NI Water” and in its March 2013 report 
“Northern Ireland Housing Executive: Management of Response Maintenance Contracts”
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17.	 The Committee considers that NI Water’s Internal Audit and senior management were, and 
continue to be, far too ready to dismiss systemic weaknesses in procurement and contract 
management as nothing more than poor practice. The Committee’s view is that DFP should 
ensure that both senior managers and internal auditors in the public sector are absolutely 
clear that, where control weaknesses are as extensive as they were in this case, they must 
be alert to the possibility of fraud and must actively investigate that possibility.
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The scope of the investigation and the 
quality of the investigative process 

18.	 All fraud investigations should follow a number of basic guiding principles designed to get to 
the heart of the allegations; DFP has established the principles to be followed in departments 
and their arms length bodies. These include having investigators with the right skills and 
experience, consulting with experts, and getting the scope of the investigation right. 

The investigation team had little fraud investigation experience, no relevant qualifications 
and failed to consult with relevant experts

19.	 The investigation team for the suspected fraud was selected by the former Chief Executive 
and included the Head of Internal Audit and the Deputy Internal Audit Manager. Both were 
qualified accountants but had limited experience of fraud investigations and no specialist 
fraud investigation training. Specifically, they had not been trained to gather evidence in 
accordance with the requirements of the Police and Criminal Evidence (Northern Ireland) 
Order 1989 (PACE).

20.	 It is a serious concern to this Committee that NI Water did not seek advice from PSNI or other 
public sector counter-fraud specialists in this investigation, despite the lack of specialist 
in-house fraud expertise. Consultation with PSNI is regarded by DFP as best practice and 
it is recommended in NI Water’s own fraud response plan. The Committee welcomes the 
assurances provided that PSNI are now consulted in most suspected fraud cases. The only 
exceptions are cases involving the theft of water which are not routinely reported to PSNI. We 
welcome the Accounting Officer’s decision, following our evidence session, to ask NI Water to 
raise the generic issue of water theft with PSNI, to ensure that the police are content with the 
current approach.

21.	 The Committee was told that the forensic consultants appointed to interrogate the hard 
drives and email communications of the two managers under investigation had also given 
some ad-hoc and informal advice on how the investigation was being framed. The Committee 
notes that the Audit Office found no documentary evidence to support this contention. 
The Committee considers that the witnesses over-emphasised the role played by these 
consultants. They were contracted to undertake a very defined and narrow piece of work and 
there is little evidence that they performed any role beyond that.

22.	 The Committee considers that allegations of serious wrongdoing and suspected fraud must 
be investigated vigorously and promptly by skilled and experienced fraud investigators. 
Having the right team in place is key to ensuring investigations are conducted to professional 
investigation standards. 

Recommendation 1
The Committee considers that fraud investigations can only be effective where 
investigators have an appropriate level of expertise and understanding of relevant law. 
Public bodies must understand that internal auditors will not necessarily have these skills. 
The Committee recommends that DFP issues guidance clarifying the distinction between 
these separate and distinct roles and requiring public bodies to ensure that only suitably 
qualified and experienced staff are involved in fraud investigations. 

The fraud investigation should not have relied on interviews conducted as part of the 
disciplinary process

23.	 It is clear to the Committee that the disciplinary process should not have started in advance 
of the fraud investigation. The fraud investigation team did not conduct their own interviews 
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but relied entirely on the earlier interviews carried out by the disciplinary investigation team 
led by the Director of Customer Services. This approach was flawed because:

■■ suspects were alerted before relevant evidence had been secured; and

■■ the disciplinary interviews were not conducted under PACE conditions and, as a result, 
their value in any subsequent fraud prosecution was seriously undermined.

24.	 The Committee also considers that, in giving the Director of Customer Services a role in both 
the disciplinary and the fraud investigations, NI Water had compromised the independence 
of both investigations and raised a significant conflict of interest. A fair and impartial 
disciplinary process required that decisions about disciplinary action should have been made 
by a director with no involvement, of any kind, in the fraud investigation. It is also a guiding 
principle in fraud investigations that the investigation team should be independent from the 
business area where the suspected fraud was committed. The Director of Customer Services 
should not therefore have had any role in a fraud investigation within the business unit for 
which he was responsible. 

There were significant weaknesses in the fraud investigation scope and methodology 

25.	 The Committee considers that the fraud investigation’s terms of reference were not fit for 
purpose and it is worrying that the Accounting Officer still maintains that they were adequate. 
There was no reference to relevant legislation or the evidence to be collected to prove a 
breach. The focus of the investigation was limited to the part played by the Contract Manager 
and his Line Manager but not the actions of others who also had a role in the contract. 
The Committee considers that a complete and thorough investigation could not have been 
completed without interrogating the hard drive of the Director responsible for the contract. 
The Director had taken early retirement in June 2009 but witnesses could not explain why 
backup copies of his hard drive had not been retrieved for interrogation. 

26.	 The Committee is seriously concerned by the extent of the investigative failings in this 
case. The investigative work undertaken was not sufficiently detailed and rigorous, given the 
extent of the serious control weaknesses uncovered and the significant level of spend under 
the contract (£4.1 million). The investigation also did not cover all aspects of the Contract 
Manager’s work. It did not consider whether invoice slicing was happening on other contracts 
and the process for awarding the contract to Company E was not scrutinised. 

27.	 The Committee considers that, in this case, the investigation did not dig deep enough and 
a number of relevant matters were never properly explored. The Committee’s view is that 
any approach based on a limited initial investigation, which will be expanded only when new 
evidence is found, is doomed to fail. 

28.	 The Accounting Officer told the Committee that he did not believe a fraud had occurred and, 
while the investigative process was “slightly flawed”, it was not a “flawed outcome” and the 
investigation had arrived at the right conclusion. The Committee finds these assurances to 
be unconvincing given the weak investigative process, the serious contract management 
weaknesses, and the extent of the contract irregularities. The notion that a flawed 
investigation can somehow arrive at the right conclusion is perverse. 

29.	 The Committee takes some assurance from recent steps taken by NI Water to improve the 
investigation of fraud. It now engages with PSNI on most cases of suspected fraud, and 
is to consult with PSNI on its approach to cases involving the theft of water. NI Water has 
also established informal links with the fraud investigation unit within the Department of 
Agriculture and Rural Development (DARD). Six NI Water staff are being trained in investigative 
practice, including the requirements of PACE.
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Governance and oversight of the investigation

The Committee is concerned by the quality of evidence provided by witnesses

30.	 The Committee was concerned that, at its evidence session, witnesses introduced new 
information which had not been disclosed to the C&AG during the preparation of his report. 
The Department also wrote to the Committee after our evidence session pointing out an error 
in the Audit Office report which it had agreed with the C&AG prior to publication in March 
2013. Examples of new information provided are:

■■ the C&AG reported that invoice slicing was identified by internal audit and that, when 
questioned, only the Contract Manager accepted any role in the instruction to limit 
invoices. However, at the evidence session witnesses told the Committee that the two 
individuals involved had offered up this information to internal audit unprompted;

■■ the Interim Chief Executive offered an explanation for the Contract Manager’s actions in 
invoice slicing (to ensure large payments to the contractor were not held-up by a query 
on one item on the invoice) that had not been provided to the C&AG. This explanation 
had also differed from that provided by the Contract Manager to the Audit Office. He 
maintained that he acted on the instruction of his superiors, who did not wish to deal with 
approving invoices; and

■■ the email to the Director for Customer Services instructing him to conduct interviews 
under the disciplinary process was supplemented by telephone calls clarifying that this 
was a fact-finding exercise only. 

31.	 The Audit Office engages with departments in agreeing the facts of the case before its 
reports are published. The Committee therefore finds it completely unacceptable for 
witnesses to provide it with new facts which were not brought to the C&AG’s attention and 
which he did not have the opportunity to critically assess. 

32.	 The Committee found that some of the evidence provided by witnesses was confused and 
inconsistent. For example, the Committee was told, at various points in the evidence session, 
that the telephone call to the Contract Manager was part of the disciplinary process; that it 
was part of a fact-finding exercise; and that it was actually part of the fraud investigation. 

Recommendation 2
The Committee strongly recommends that departments and their arms length bodies 
properly and thoroughly check the facts contained in the C&AG’s draft reports. The 
Committee should not be placed in the position of having to remind Accounting Officers of 
such a basic requirement. 

Those charged with governance failed to provide effective oversight of the investigation

33.	 The Investigation Team’s terms of reference were agreed by the Department, the Chair of the 
Audit Committee, the former Chief Executive and other senior NI Water officials. All failed 
to identify or address the clear weaknesses in the planned scope and methodology. Given 
the limited investigation work undertaken, the Committee considers that NI Water senior 
management should have considered further analysis and testing; they were simply too quick 
to close down the investigation on the basis of inadequate and incomplete evidence. 
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34.	 While Internal Audit identified “a number of serious control issues” during its investigation, 
it did not conduct a follow-up audit to ensure its recommendations had been addressed by 
NI Water management. The Committee was also concerned that these significant control 
weaknesses were not brought to the attention of the Audit Committee, so that it could 
monitor implementation of the recommendations. Indeed, at that time, ad hoc investigations 
were not routinely reported to the Audit Committee. The Committee welcomes the assurance 
from the Interim Chief Executive that this is no longer the case. 

Recommendation 3
The Committee recommends that DFP makes clear to the departments and their arms 
length bodies that significant matters which are relevant to an Audit Committee’s work 
must be brought to its attention regardless of the source, that is, whether a conventional 
audit, or an ad hoc internal or external investigation.

35.	 The Department was not involved in the conduct of the investigation but its Shareholder 
Unit was copied into the terms of reference for the investigation. The Committee considers 
that the Department should have ensured the guiding principles for suspected fraud 
investigations were being followed and it should have identified that the terms of reference 
for the suspected fraud investigation were inadequate. The Head of the Shareholder Unit 
now accepts that, before agreeing the terms of reference, he should have sought advice from 
those with fraud expertise within the Department. 

36.	 The Public Accounts Committee recommended in December 20075 that whenever an 
arms length body is investigating allegations of serious suspected fraud, the sponsoring 
department must assist the investigation and the departmental Accounting Officer must 
satisfy himself that the investigation is thorough and professional. It is not acceptable to this 
Committee that the recommendation made by our predecessors was not followed through in 
this case.

The Department failed to inform the C&AG of the suspected fraud

37.	 The Department failed to inform the C&AG of the suspected fraud, in accordance with DFP 
guidance. This contravenes a long established and key accountability control. The Committee 
finds this breach to be unacceptable. We welcome the Accounting Officer’s apology both to 
the Committee and to the C&AG for this lapse. 

5	 Report on Tackling Public Sector Fraud. Fifth Report from Session 2007-2008
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The framework for investigating fraud in the 
Northern Ireland public sector 

38.	 There is no centralised fraud investigation unit in the Northern Ireland public sector. There are 
a number of specialist units within five government departments6 each of which focuses on 
its own area of expertise, for example, health, agriculture, legal aid and social security. The 
investigation unit within DARD provides an investigation service to two further departments7 
and advises four other public bodies. 

39.	 It is not practical or cost effective for all public bodies to maintain their own fraud units. If 
fraud is suspected, many public bodies are reliant on non-specialist auditors or on contracting 
in expensive private sector firms to do the work. 

NI Water did not follow DFP’s guiding principles for investigating fraud 

40.	 In evidence, the Treasury Officer of Accounts agreed that DFP’s guiding principles for investigating 
fraud were “not followed particularly well”. The Committee considers this is something of an 
understatement; the principles simply were not followed. Shortcomings included:

■■ the investigation team were not trained in, and had no experience of, gathering evidence in 
accordance with PACE provisions;

■■ the investigation was not led by an experienced counter fraud specialist;

■■ advice was not sought from the PSNI or other public sector counter fraud specialists;

■■ all aspects of the suspected managers’ work were not investigated; and

■■ control weaknesses discovered during the investigation were not strengthened immediately. 

41.	 The Accounting Officer told the Committee that DFP’s guiding principles for fraud 
investigations are not requirements and their implementation is optional. The Treasury Officer 
of Accounts stated that DFP needs to strike a balance between mandatory requirements and 
allowing organisations the scope to decide what is appropriate in certain circumstances. The 
Committee considers there is a general lack of clarity as to where that balance should be 
struck. In this investigation, there was no documentary evidence explaining why the guiding 
principles were not applied. The Committee considers that, where DFP has stated that 
something “should” be done during the course of an investigation, then there must be a very 
good reason for not doing it8, and that reason must be recorded. 

42.	 NI Water had a well-established fraud response plan yet the investigation initiated by the 
former Chief Executive by-passed procedures set out in the plan. The Head of Corporate 
Governance was not informed about the suspected fraud until after the disciplinary and 
fraud investigations had already started. The role of the independent director acting as Case 
Manager was diminished. NI Water did not consult with PSNI. The Committee considers that 
these significant departures from the requirements of the plan, which was set aside, should 
never have been permitted.

6	 Department of Agriculture and Regional Development; Department for Social Development (benefit fraud, housing); 
Department of the Environment (Planning and Driver and Vehicle Agency); Department of Health, Social Services and 
Public Safety; and Department of Justice (legal aid)

7	 Department of Finance and Personnel and Department of Culture, Arts and Leisure

8	 DFP guiding principles state that “all aspects of the suspected officer’s work should be investigated, not just the area 
where the fraud (or suspected fraud) was detected”.
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Recommendation 4
The Committee recommends that DFP reviews its guidance relating to fraud investigations 
to identify any gaps and to provide greater clarity, where needed, on which actions it 
considers mandatory and which are discretionary. 

Recommendation 5
The Committee recommends that departments and other public bodies should always 
document the rationale for any departures from their own fraud response plan or from 
DFP’s guiding principles for investigating fraud and that the principle of “comply or explain” 
should be built into all DFP guidance. 

The approach to the investigation of fraud in the Northern Ireland public sector

43.	 The Public Accounts Committee’s December 2007 report (see footnote 2) noted the 
importance of ensuring that efforts to detect, investigate and prosecute fraud are not 
undermined by a lack of capacity and expertise in the wider public sector. It recommended 
that DFP completes a stock take across the wider public sector to assess the availability 
and skill levels of trained investigation staff on front line investigation work and, if necessary, 
devise a strategy to fill any skills gaps identified. DFP told the Committee that the stock take 
“was rolled into the work that they undertook in looking at the review of internal audit and fraud 
services” across the NICS. This was not what the Committee had asked for or what DFP had 
agreed to do (by March 2009) in its March 2008 Memorandum of Reply. The Committee is 
not convinced that, by subsuming the review of fraud capacity into a wider examination of 
internal audit, DFP gave fraud investigation the level of focus required. The Committee was 
extremely disappointed to learn that even the limited proposal to include a fraud investigation 
unit within a centralised Departmental internal audit service was not taken forward by the 
NICS Permanent Secretaries Group. However, the Committee welcomes the Department’s 
support for this proposal. 

44.	 In these two reports, the Audit Office has recommended the establishment of a Northern 
Ireland public sector fraud investigation service, independent of the internal audit function, to 
provide a reserve of experienced experts to assist in complex investigations. The Committee 
considers that the poor quality of investigation in the NI invoice slicing case points to the 
merits of such an approach. 

Recommendation 6
The Committee finds it concerning that no progress has been made in establishing a 
centralised fraud investigation service, despite the clear advantages of this approach. The 
Committee strongly recommends that DFP reconsiders the options for strengthening the 
investigative capacity in the public sector, including the establishment of a centralised 
service, and reports back to the Committee on the outcome of this review. 
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Report by the Public Accounts Committee on the 
Department for Regional Development’s Review of 
an Investigation of a Whistleblower Complaint

Executive Summary 

1.	 In 2005, a whistleblower made allegations against Roads Service staff involved in the 
procurement of road signs. The allegations included collusion, favouritism to a preferred 
contractor, and works orders not given to the appointed contractor. Internal Audit reported 
in January 2010 that it had found no evidence to support most of the allegations, nor of 
impropriety, nor of staff deliberately showing favouritism to a particular contractor. 

The treatment of the Whistleblower

2.	 In previous reports, the Committee has emphasised the vital role that whistleblowers play in 
ensuring that genuine concerns about the proper conduct of public business are raised with 
public bodies. The Committee is very disappointed that, in this case, the Department failed 
to open a meaningful channel of communication with the whistleblower, failed to understand 
his concerns, failed to manage his expectations and failed to help him obtain the information 
he required to support his allegations, thereby necessitating freedom of information (FOI) 
requests. The Committee’s view is that the whistleblower was perceived as merely a 
disgruntled contractor and normal whistleblowing procedures were not followed. 

3.	 The Committee admires the dogged determination and persistence by the whistleblower over 
many years, to get to the truth. Despite losing his business during this period, the Committee 
commends this whistleblower for his sterling efforts, despite the stress that it has caused to 
him, his family, and his employees.

The quality of the investigative process

4.	 The Committee considers that the investigation team did not have the expertise to 
conduct a proper investigation into the complex issues in this case. In our opinion, fraud 
investigations will fail if the appropriate expertise is not used. The Committee considers that 
this case reinforces the need for a review of the options for strengthening the investigative 
capacity in the public sector, one of which should be the establishment of a centralised 
investigation service.

5.	 The Committee is concerned at the very lengthy delay in the investigation of allegations. The 
allegation that orders which should have been allocated to the whistleblower’s firm were given 
to a competitor was passed to the investigation team in 2005 but was not investigated until 
2009. The Committee considers that there was a lack of effective challenge at the top of 
the Department and this was reflected in the quality of the investigation. In the Committee’s 
opinion, the responsibility for this intolerable delay lies with the Department. 

6.	 The Committee is very concerned that the allegation of collusion was not a priority for the 
investigation. The Department assured the Committee that a substantive piece of work was 
undertaken into this allegation, while at the same time arguing that the allegation of collusion 
lacked credibility because of the number of bodies involved. The Committee does not accept 
this assurance given that none of the investigative work had been documented. There were 
clearly serious questions that needed to be addressed and the Committee is not convinced 
that this happened. 
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7.	 The Committee noted that the investigating team treated the whistleblower less favourably 
than other contractors under scrutiny in the investigation and the Department could not 
provide a proper explanation as to why this happened.  

8.	 The Committee was astounded to learn that in October 2009 the head of the investigation 
team moved to work in the roads secretariat of Transport NI, formerly Roads Service. This 
was three months prior to conclusion of the investigation in January 2010. The Committee 
considers that it was wholly inappropriate for the person leading an important investigation to 
be transferred into the entity being investigated, before the investigation was closed.

9.	 The Accounting Officer conceded that there were flaws in its investigation but has clung 
tenaciously to the view that the conclusions reached were sound. The Committee is not 
convinced and, in its view, the Department’s stance is untenable. 

10.	 The Department attached considerable weight to a 2011 High Court judgement in which 3 
of the 22 allegations were examined. The Court found there was no substantive evidence for 
bias, collusion or favouritism but did not examine or come to any conclusion on the quality 
of the investigation. The Court’s findings do not lessen or conflict with the Committee’s 
concerns about the inadequacies of this investigation.

11.	 The investigation of allegations of fraud and collusion require a forensic review by a 
competent and experienced fraud investigator to prove or disprove the allegations. The 
Committee considers that this investigation lacked the professionalism and thoroughness 
needed to get to the heart of the issues. There were serious failings and a catalogue of 
errors in what was a shoddy and incompetent investigation and it is hard to avoid the 
impression that the Department did not have the appetite to get to the truth.

Governance and oversight of the investigation

12.	 The former Accounting Officer emphasised the reliance he placed on the professionalism of 
the investigating team to such an extent that, it seems to the Committee, he was attempting 
to absolve himself from responsibility for the investigation. The Committee considers that 
there was a lack of effective challenge at the top of the Department and this was reflected in 
the quality of the investigation.

13.	 The Committee found that the Accounting Officer took 15 months to agree the factual 
accuracy of the draft report with the Comptroller and Auditor General and concludes that 
the Department was simply using the clearance process as a delaying tactic. Clearance 
should not be used by departments in an attempt to delay publication or to dilute the C&AG’s 
independent audit opinion.

The award and management of road signage contracts

14.	 The Committee is concerned that the Department placed a significant focus on quality over 
price in assessing tenders for a standard product. The Committee understands how the 
whistleblower, or indeed any contractor, could have formed a view that the assessments were 
deliberately weighted towards subjective elements, such as quality, to control the outcomes 
of the competitions. The Committee considers that the Department, by its actions, left itself 
open to perceptions of favouritism. 

15.	 In 2002, the public sector in Northern Ireland adopted 12 principles as the basis for public 
procurement. The first principle is transparency which is defined as “openness and clarity 
in its policy and delivery”. The attempt by the Department, in this case, to explain away the 
absence of transparency as a “very technical point” showed a lack of understanding of the 
principles underlying public procurement. The Department’s attitude also demonstrates how 
out of touch it is with the concerns of the small business sector in Northern Ireland. The 
Committee considers that the Department has much work to do to bring about a cultural shift 
to one of openness and transparency.
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16.	 The Committee is shocked that over a long number of years, orders which should have 
been given to the whistleblower’s firm were given to his main competitor. It is difficult not to 
conclude that something other than simple error was at play.

17.	 In 2004, Roads Service ordered and paid for 24 replacement signs for the M2 motorway 
but these were not delivered and erected until 2006. The Committee is deeply concerned 
that the Department could not offer a credible reason for this decision. The Department 
explained that replacement signs were needed on safety grounds. However, the Committee 
is not convinced with this explanation because the two year gap does not suggest that the 
work was urgent. The Department also explained that it had surplus funds in 2004 which it 
wanted to use before the end of the financial year. The Committee strongly disapproves of any 
flaunting of the basic rules for public spending which precludes paying for goods in advance 
of need. In correspondence with a MP in this case, a senior official, who later became the 
Chief Executive, failed to disclose all relevant facts. The Committee considers that he did not 
comply with two of the Nolan Principles of Public Life, that is, openness and accountability. 

18.	 Two separate investigations, in 2001 and 2010, reported that officials did not place orders 
with the appointed contractor and the Department acknowledged that this placed it in breach 
of contract. The Committee considers that disciplinary action is needed in circumstances 
where there are repeated mistakes which have the potential to damage the business of a 
properly appointed contractor and leave the Department open to legal action.
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Summary of Recommendations

Summary of Recommendations

Recommendation 1

The Committee recommends that, when contractors take the important step of raising 
genuine concerns about the proper conduct of public business, they are classified as 
whistleblowers and treated as such. The Department of Finance and Personnel should ensure 
that this recommendation is reflected in its guidance on dealing with whistleblowers.

Recommendation 2

This case proves the need for better guidance to shape the direction of investigations. The 
Committee recommends that the Department of Finance and Personnel reviews and collates 
all best practice on the handling of investigations and disseminates it to public sector bodies, 
highlighting the lessons learnt from this case and from the NI Water investigation. 

Recommendation 3 

It is important that Audit Office reports are not unreasonably delayed by a protracted 
clearance process. The Committee recommends that departments complete the clearance 
process in full within three months of receiving a first draft. This allows ample time for 
departments to agree the factual accuracy of the C&AG’s reports. The Committee wants the 
C&AG to bring any unacceptable delays to its attention.

Recommendation 4

The Committee recommends that the Department of Finance and Personnel requires 
departments and public bodies to review their Codes of Conduct to ensure that they give 
adequate weight to the seriousness of a contractual breach by officials. This would make it 
clear that officials responsible for breaches may be subject to a disciplinary process.
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Introduction

1.	 The Public Accounts Committee (the Committee) met on 16 October 2013 to consider the 
Comptroller and Auditor General’s report ‘Department for Regional Development: Review of an 
Investigation of a Whistleblower Complaint’. The witnesses were:

■■ Mr Richard Pengelly, Accounting Officer, Department for Regional Development;

■■ Dr Andrew Murray, Chief Executive, Transport NI;

■■ Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development;

■■ Dr Malcolm McKibben, Head of the Northern Ireland Civil Service and former Chief 
Executive of Roads Service;

■■ Mr Paul Priestly, Strategic Investment Board and former Accounting Officer, Department 
for Regional Development;

■■ Mr Geoff Allister, retired and former Chief Executive of Roads Service;

■■ Mr Kieran Donnelly, Comptroller and Auditor General (C&AG); and

■■ Mr Mike Brennan, Acting Treasury Officer of Accounts.

The Committee was provided with further information by the Department on 22 November 2013. 

2.	 In 2005, a whistleblower made 15 allegations against Roads Service staff involved in 
the procurement of road signs. The Department commissioned its Internal Audit unit to 
investigate these allegations and a further 14 allegations received between 2005 and 2007. 
The allegations included collusion, favouritism to a preferred contractor, and works orders not 
given to the appointed contractor. Internal Audit reported in January 2010 that it had found 
no evidence to support most of the allegations, nor of impropriety, nor of staff deliberately 
showing favouritism to a particular contractor. 

3.	 The Audit Office found that there were major weaknesses in the conduct of the investigation 
leading to the 2010 report and, as a result, the credibility of the investigation’s findings were 
seriously undermined. The investigation took over four years to reach a conclusion, proceeded 
without a properly constructed plan, failed to apply professional investigative standards and 
failed to investigate recurring themes across allegations, such as favouritism. 

4.	 In taking evidence, the Committee examined the extent to which the Department’s 
investigation of the whistleblower’s allegations complied with good practice. The Committee 
focused on four of the allegations made by the whistleblower:

■■ there was collusion in the award of a contract between LEDU9, the Central Procurement 
Directorate (CPD) of the Department of Finance and Personnel and the Department’s 
Roads Service;

■■ the tender criteria were weighted towards subjective elements, such as quality, to control 
the outcomes of the competitions;

■■ orders for the manufacture of signs which the whistleblower should have received were 
given to a competitor; and

■■ replacement signs for the M2 motorway were ordered and paid for two years before they 
were delivered and erected and a MP was misled when she asked questions about the 
contract.

9	 The Local Enterprise Development Unit (LEDU) is a former NDPB of the Department of Enterprise, Trade and Investment 
and was subsumed within Invest NI.
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5.	 The Committee’s consideration of these matters is explored under three broad themes:

■■ the quality of the investigative process;

■■ governance and oversight of the investigation; and

■■ the award and management of road signage contracts. 



Report on NI Water’s Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower Complaint

24

The Quality of the Investigative Process

The Department failed to engage with the Whistleblower

6.	 In previous reports, the Committee has emphasised the vital role that whistleblowers play 
in ensuring that genuine concerns about the proper conduct of public business are raised 
with public bodies and fully addressed through a properly planned and thoroughly executed 
investigation. 

7.	 Despite the large number of allegations and supporting documentation provided by the 
whistleblower, the Department’s engagement with him was minimal, with only two meetings 
and one telephone conversation taking place between 2005 and 2010. A formal interview 
did not take place and the Department avoided direct contact. The Department gave the 
Committee a weak excuse that the whistleblower wanted to deal with the Audit Office.   

8.	 The Committee is very disappointed that the Department failed to open a meaningful 
channel of communication with the whistleblower, failed to understand his concerns, failed to 
manage his expectations and failed to help him obtain the information he required, thereby 
necessitating FOI requests. In these circumstances it is not surprising that the whistleblower 
sought dialogue with the Audit Office. The Committee’s view is that the whistleblower was 
perceived as merely a disgruntled contractor and normal whistleblowing procedures were not 
followed. The Department told the Committee that it now recognises that when someone 
raises concerns with the Department, it needs to reach out and proactively engage with the 
whistleblower. 

9.	 The Committee admires the dogged determination and persistence by the whistleblower over 
many years to get to the truth. Despite losing his business during this period, the Committee 
commends this whistleblower for his sterling efforts, despite the stress that it has caused to 
him, his family, and his employees.

Recommendation 1
The Committee recommends that, when contractors take the important step of raising 
genuine concerns about the proper conduct of public business, they are classified as 
whistleblowers and treated as such. The Department of Finance and Personnel should 
ensure that this recommendation is reflected in its guidance on dealing with whistleblowers.

There were fundamental weaknesses in the Department’s investigation

10.	 The investigation of allegations of fraud and collusion require a forensic review10 by a 
competent and experienced fraud investigator. In this case, these techniques were necessary 
to prove or disprove the serious allegations of fraud and collusion. The Committee does not 
agree with the Accounting Officer’s assertion that nothing more of a forensic nature could 
have been done. It considers that more sophisticated techniques, such as the interrogation 
of computer hard drives, could have been used in this investigation. 

11.	 The Committee considers the investigation lacked the professionalism and thoroughness 
needed to get to the heart of the issues. The Committee was disappointed to find:

■■ serious methodological failings in areas such as interviewing, sampling and in the 
examination of allegations;

10	 Forensic audit is the application of accounting methods to unambiguously resolve allegations of fraud and determine 
if an illegal act has been committed. Forensic audit techniques seek to identify the persons involved, support the 
findings by evidence and present the evidence in an acceptable format, in any subsequent criminal or disciplinary 
proceedings.
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■■ a lack of professional scepticism exercised throughout all aspects of the investigation, 
for example, errors were always treated as simple mistakes rather than investigated as 
indicators of fraud;

■■ all allegations were not investigated and more particularly the very serious overarching 
allegation of favouritism that was embedded in most allegations; and

■■ key aspects of the investigation were not documented.

It is clear to the Committee that this catalogue of errors could have been avoided if qualified 
and experienced fraud investigators had been used from the outset.

12.	 The Committee considers that the investigation team did not have the expertise to conduct 
a proper investigation into the complex issues in this case. Internal auditors are not fraud 
investigators and the difference between these specialised roles needs to be clearly 
understood. In our opinion, fraud investigations will fail if the appropriate expertise is not 
used. The Committee considers that this case reinforces the need for a review of the options 
for strengthening the investigative capacity in the public sector, one of which should be the 
establishment of a centralised investigation service. 

13.	 In the Committee’s view, this was a shoddy and incompetent investigation and it is hard to 
avoid the impression that the Department did not have the appetite to get to the truth. Instead, 
the Department undertook an investigation which side-stepped many of the serious questions 
being posed by the whistleblower. The Committee notes the Department’s undertaking to 
incorporate the Audit Office’s guiding principles into its fraud investigation guidance.

Recommendation 2 
This case proves the need for better guidance to shape the direction of investigations. 
The Committee recommends that the Department of Finance and Personnel reviews 
and collates all best practice on the handling of investigations and disseminates it to 
public sector bodies, highlighting the lessons learnt from this case and from the NI Water 
investigation. 

The investigation took far too long

14.	 The Committee is concerned at the very lengthy delay in the investigation of the 
whistleblower’s allegations. The Department attributed the delay to the whistleblower but the 
Committee found that specific tranches of work were not undertaken until the latter stages of 
the investigation. For example, the allegation that orders which should have been allocated to 
the whistleblower’s firm were given to a competitor was passed to the investigation team in 
2005 but was not investigated until 2009. In the Committee’s opinion, the responsibility for 
this intolerable delay lies with the Department. 

The investigation of the allegation of collusion was inadequate

15.	 The whistleblower had made an allegation of collusion by LEDU, CPD and the Department’s 
Roads Service to give preferential treatment to one of his competitors. He alleged that Roads 
Service deferred the award of the 1999-2001 road signage contract to provide this competitor 
with sufficient work to satisfy LEDU’s eligibility criteria for a major financial injection. 

16.	 The Department assured the Committee that a substantive piece of work was undertaken 
into this allegation, while at the same time arguing that the allegation of collusion lacked 
credibility because of the number of bodies involved. The Committee does not accept this 
assurance given that none of the investigative work had been documented. The Committee 
is very concerned that the allegation of collusion was not a priority for the investigation. 
There were clearly serious questions that needed to be addressed and the Committee is not 
convinced that this happened. 
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The investigation lacked objectivity

17.	 The Committee considers that investigators must act and take decisions impartially and fairly, 
using the best evidence and without discrimination or bias. The Committee received evidence 
that, in 2002, the Head of the Investigation team may not have been impartial in his views 
about the whistleblower. The Committee also noted that the investigating team treated the 
whistleblower less favourably than other contractors under scrutiny in the investigation. It 
shared a complete draft of its report with the whistleblower’s main competitor and extracts 
with other firms, but nothing was sent to the whistleblower. The Department could not provide 
a proper explanation as to why this happened. 

18.	 The Committee is firmly of the view that the whistleblower should have had the opportunity to 
scrutinise the draft report. He had invested a lot of time and effort in researching the issues 
and could therefore legitimately challenge aspects of the report. 

19.	 The Committee was astounded to learn that in October 2009 the head of the investigation 
team moved to work in the roads secretariat of Transport NI, formerly Roads Service. This 
was three months prior to conclusion of the investigation in January 2010. The Accounting 
Officer in post at the time told the Committee that he was not aware of the move and the 
current Accounting Officer added that the investigation work was substantively finished before 
the move took place. 

20.	 The Department shared the Committee’s concern about the move giving rise to a perception 
of cosiness and reward, but did not believe the independence of the investigation was 
damaged. The Committee’s view is that perceptions of fairness and independence matter. We 
consider that it was wholly inappropriate for the person leading an important investigation to 
be transferred into the entity being investigated, before the investigation was closed. 

The investigative conclusions were derived from a flawed investigative process 

21.	 The Accounting Officer conceded that there were flaws in the investigation but clung 
tenaciously to the view that the conclusions reached were sound. He made the same 
argument at our previous Session examining an NI Water investigation. The Committee was 
not convinced in either case. It is unsafe to rely on conclusions drawn from a flawed process 
and the Committee believes that it is highly improbable that the investigation team could 
accidently stumble to the right conclusion. In the Committee’s view, the Department’s stance 
is untenable. 

22.	 The Department attached considerable weight to a 2011 High Court judgement in which 3 
of the 22 allegations were examined. The Court found there was no substantive evidence for 
bias, collusion or favouritism but did not examine or come to any conclusion on the quality 
of the investigation. The Court’s findings do not lessen or conflict with the Committee’s 
concerns about the inadequacies of this investigation.  
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Governance and Oversight of the Investigation

Oversight of the investigation 

23.	 The former Accounting Officer took up that role in December 2007 and was ultimately 
responsible for the conduct of this investigation. In evidence, he emphasised the reliance he 
placed on the professionalism of the investigating team to such an extent that, it seems to 
the Committee, he was attempting to absolve himself from responsibility for the investigation. 
The Committee considers that there was a lack of effective challenge at the top of the 
Department and this was reflected in the quality of the investigation.

The former Accounting Officer’s letter to the BBC

24.	 In October 2008, the BBC broadcast a news item about the investigation, which included 
an interview with the whistleblower. The Department had briefed the BBC through a formal 
response and informal comments. Following the broadcast, the former Accounting Officer 
complained to the BBC that the item was unfair and had failed to give the Department an 
opportunity to correct serious factual inaccuracies. The Committee believes that he was 
wrong to intervene while the investigation was ongoing, in a way that could be perceived as 
lacking neutrality or even prejudging the outcome of its investigation.

The time taken to agree the report with the Audit Office was unacceptably long

25.	 The Committee recognises the need for the facts in the C&AG’s report to be accurate and 
comprehensive. In this case, however, the Accounting Officer took 15 months to agree 
the factual accuracy of the C&AG’s report. This is unacceptable and it is clear that the 
Department was simply using the clearance process as a delaying tactic. Clearance should 
be used to agree factual accuracy. It should not be used by departments in an attempt to 
delay publication or dilute the C&AG’s independent audit opinion.

Recommendation 3 
It is important that Audit Office reports are not unreasonably delayed by a protracted 
clearance process. The Committee recommends that departments complete the clearance 
process in full within three months of receiving a first draft. This allows ample time for 
departments to agree the factual accuracy of the C&AG’s reports. The Committee wants 
the C&AG to bring any unacceptable delays to its attention.
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The Award and Management of 
Road Signage Contracts

How contracts were awarded

26.	 In 1997-1998, the outcome of road signage contracts was determined wholly on price. Each 
contract since then has been awarded on the basis of both price and quality criteria, moving 
from a 80/20 split in favour of price in 1999-2001 to a 60/40 ratio in 2002-2003. A further 
change took place in the 2005-2007 and 2009 contracts when the price/quality ratio was 
set at 30/70. The whistleblower alleged that the changes to the evaluative criteria were a 
mechanism used by Roads Service to ensure that a competitor obtained the lion’s share of 
the work. 

27.	 The Committee is concerned by the potential for manipulation of the price/quality criteria and 
also by the significant focus on quality over price in assessing tenders for a standard product. 
Road signs are standard products and the required quality is set out in the Roads Service 
specification. The Department blamed poor delivery by its main suppliers as the reason 
for its focus on quality. The whistleblower’s firm delivered about 75 per cent of its orders 
late and his competitor delivered about 30 per cent of its orders late, so quality was clearly 
an issue to be addressed. The Committee considers that this should have been achieved 
through contract compliance, rather than an evaluation of subjective criteria in the tender 
assessment. 

28.	 The Committee understands how the whistleblower, or indeed any contractor, could have 
formed a view that the assessments were deliberately weighted towards subjective elements, 
such as quality, to control the outcomes of the competitions. The Committee considers that 
the Department, by its actions, left itself open to perceptions of favouritism. The Committee 
notes that, since 2012, the Department appears to be on the right path in awarding contracts 
by making price a main determinant at the final stage in a three-stage tender selection 
process. 

Transparency in how price/quality criteria are set

29.	 The whistleblower initiated legal proceedings against the Department’s decision on a 2010 
tender. The High Court judgement found that the Department was “in breach of the duty 
owed under the regulations [Public Contract Regulations 2006] to the extent that they have 
not complied with the legal obligations of objectivity and transparency in measuring quality at 
40 per cent in the assessment of the tenders.” The Judge said “Further I am satisfied that, in 
consequence of that breach, the Plaintiff [whistleblower] has suffered or risks suffering loss or 
damage in respect of the three contracts that the Plaintiff would otherwise have won, had the 
price quality split been 80/20 rather than 60/40.”

30.	 In 2002, the public sector in Northern Ireland adopted 12 principles as the basis for public 
procurement. The first principle is transparency which is defined as “openness and clarity in 
its policy and delivery”. In the light of this, the Committee rejects the Department’s argument 
that the requirement to be transparent with contractors about tender evaluation criteria, such 
as price/quality, only came into play in 2011. The attempt by the Department, in this case, 
to explain away the absence of transparency as a “very technical point” showed a lack of 
understanding of the principles underlying public procurement. The Department’s attitude 
also demonstrates how out of touch it is with the concerns of the small business sector in 
Northern Ireland. The High Court judgement in this case demonstrates the extent to which 
business fortunes can rise and fall on the basis of price/quality weightings. The Committee 
considers that the Department has much work to do to bring about a cultural shift to one of 
openness and transparency. 
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Over a number of years orders for signs were not given to the appointed contractor

31.	 The Department’s investigation upheld the whistleblower’s 2005 allegation that orders 
that should have gone to him as the appointed contractor were given to a competitor. The 
whistleblower had made this complaint twice before. In 1999, the complaint was not upheld. 
The 2001 complaint resulted in an investigation which confirmed that a £7,000 contract 
which the whistleblower’s firm should have received was given to a competitor. The 2001 
investigation found no evidence of fraud and concluded that orders were allocated on the 
basis of the ‘rash expediency’ by officials. 

32.	 The Committee is shocked that over a long number of years orders which should have been 
given to the whistleblower’s firm were given to his main competitor and it is hard to avoid the 
conclusion that something other than simple error was at play. 

33.	 The Department told the Committee that it has installed a new procurement system that 
automatically allocates work orders to the correct contractor. However, there is a facility 
to override this allocation in certain circumstances. The Committee considers that it is 
important that there are effective controls to prevent unauthorised overrides of this system. 

Motorway signs were ordered and paid for in advance of need 

34.	 The whistleblower alleged that in 2004, Roads Service ordered and paid for 24 replacement 
signs for the M2 motorway from the nominated supplier. The signs should have been 
delivered within 15 days but were not delivered and erected until 2006. However, in 2005, a 
new firm was awarded the contract and the whistleblower’s contention was that this second 
firm should have been awarded this work. The whistleblower also alleged that Roads Service 
had failed to tell a MP the truth when she asked questions about the contract. 

35.	 The investigation report confirmed that the signs were ordered and paid for in 2004 but not 
erected until 2006. Between 2004 and 2006 they were stored by the manufacturer. There are 
a number of issues relating to the M2 signs that are deeply worrying to the Committee:

■■ the company awarded the contract in 2005 should have received the order for the M2 signs;

■■ Roads Service knew that it was planning a widening scheme for the M2 motorway when 
the replacement signs were ordered in 2004. Some of the replacement signs, erected in 
2006, were taken down again in 2009. This clearly represented poor value for money;

■■ a senior official of Transport NI failed to disclose all relevant facts to a MP when she 
asked questions about the contract. In the Committee’s view, the senior official who later 
became Chief Executive did not comply with two of the Nolan Principles of Public Life, that 
is, openness and accountability;

■■ the Department justified the need to replace the signs on safety grounds stating “the 
condition of the old signs had been giving them cause for concern”. However, in the 
Committee’s view this explanation lacks credibility because the two year gap between 
ordering and erecting the signs does not suggest that the work was urgent; and

■■ the Department justified its purchase of the signs in 2004 because it had surplus funds 
it wanted to use before the end of the financial year. It is a basic requirement of public 
expenditure that goods are not purchased before they are needed. The Committee strongly 
disapproves of any flaunting of the basic rules for public spending which precludes paying 
for goods in advance of need. 
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There was a lack of disciplinary action 

36.	 Two separate investigations, in 2001 and 2010, reported that officials did not place orders 
with the appointed contractor and the Department acknowledged that this placed it in breach 
of contract. In 2001, the then Chief Executive of Roads Service viewed this practice as “a 
very serious offence and a possible breach of the NICS Code.” The Committee considers that 
in view of this strong statement, there was an expectation that disciplinary action would be 
taken against staff involved in the later case. This did not happen. 

37.	 The former Accounting Officer explained that he had considered the question of disciplinary 
action but judged that there were insufficient grounds. He believed that the allocation 
of orders to firms that were not the appointed contractors was due to a combination of 
procedural shortcomings, human error and expediency rather than through deliberate intent. 
The Committee accepts that “mistakes happen” but finds it wholly unacceptable that a 
culture of flaunting the rules should have been allowed to exist over a long period. The 
Committee considers that disciplinary action is needed in circumstances where there are 
repeated mistakes which have the potential to damage the business of a properly appointed 
contractor and leave the Department open to legal action.

Recommendation 4
The Committee recommends that the Department of Finance and Personnel requires 
departments and public bodies to review their Codes of Conduct to ensure that they give 
adequate weight to the seriousness of a contractual breach by officials. This would make it 
clear that officials responsible for breaches may be subject to a disciplinary process.
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Annex A
PAC recommendations

PAC Report Recommendation
DFP Memorandum of Response 

(MOR) Details

NATIONAL 
AGRICULTURE 
SUPPORT: FRAUD. 4th 
Report from Session 
2000/2001

We were surprised at the confusion 
in the Department over the 
requirement to notify the C&AG 
of all frauds. We would like to be 
assured by DFP that there is no 
scope for further misunderstanding 
on this important point.

MOR 1 June 2001 
Accepted

To ensure there is no further scope 
for misunderstandings on reporting 
requirements, DFP has written to 
AO’s, reminding Departments of 
the requirement in GANI to report 
immediately all frauds, proven or 
suspected, to the C&AG and DFP.

Report on Internal 
Fraud in the Local 
Enterprise Development 
Unit. 11th Report from 
Session 2001/2002

We found it disturbing that some 
sixteen months elapsed between 
the discovery of Gribben’s first 
fraud and the launch of a proper 
fraud investigation.

MOR 4 September 2002

Department notes the Committee’s 
concerns and accepts that a 
more wide-ranging and prompt 
investigation should have been 
conducted and that the advice of 
the Department’s Internal Audit 
Service should have been taken on 
board sooner.

It is difficult to avoid the 
impression that LEDU did not 
act vigorously or with proper 
regard to good practice and that 
the Department did not exercise 
proper control when LEDU failed 
to take immediate and decisive 
action. In our view, once fraud has 
been confirmed it is imperative 
that an immediate wide-ranging 
and thorough investigation is 
undertaken to determine the full 
extent of fraudulent activity.

The Department notes the 
Committee’s view and agrees that, 
once fraud has been confirmed, it 
is imperative that an immediate 
wide-ranging and thorough 
investigation is undertaken to 
determine the full extent of 
fraudulent activity.

We are concerned at the lack of 
urgency, indeed complacency, in 
the follow up to both the Atwell 
and Gribben frauds. We expect 
departments to accord the highest 
priority to the investigation of 
fraud and to the implementation of 
lessons arising from the fraud.

The Department notes the 
Committee’s comments and would 
assure the Committee that it 
does accord the highest priority 
to the investigation of fraud and 
implementation of lessons learned.
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PAC Report Recommendation
DFP Memorandum of Response 

(MOR) Details

Report on Brangam, 
Bagnall & Co: Legal 
Practitioner Fraud 
Perpetrated Against 
the Health and Personal 
Social Services. 8th 
Report from Session 
2008/2009.

Procurement processes in 
the public sector often take 
many months to complete. The 
Committee recommends that 
all Departments review their 
contingency arrangements to 
ensure they have:

a.    an up to date Fraud Response 
Plan in order to minimise the 
time required to think through 
the scope and nature of any 
investigation once a fraud is 
notified; and

b.   appropriate standby measures 
in place to allow them to get 
forensic investigations up and 
running quickly.

DFP will ask departments to 
ensure that appropriate standby 
measures are in place to allow 
them to get forensic investigations 
up and running quickly where they 
are deemed necessary.

Report on Brangam, 
Bagnall & Co: Legal 
Practitioner Fraud 
Perpetrated Against 
the Health and Personal 
Social Services. 8th 
Report from Session 
2008/2009. 

The possibility of collusion should 
never be ruled out prematurely and 
always be carefully explored in the 
terms of reference for any fraud 
investigation. When major contract 
fraud occurs, the Committee 
expects that investigations would 
automatically cover hospitality 
registers and registers of interest. 

MOR 24 April 2009

DHSSPS accepts this 
recommendation.

Report on Brangam, 
Bagnall & Co: Legal 
Practitioner Fraud 
Perpetrated Against 
the Health and Personal 
Social Services. 8th 
Report from Session 
2008/2009.

The Committee recommends that 
terms of reference for forensic 
investigations should be pitched 
sufficiently widely to identify 
the full extent of the fraud and 
the possibility of supervisory 
negligence. DFP should also 
ensure that departmental guidance 
on fraud investigations includes 
consideration of supervisory 
negligence as a matter of course. 
The Committee expects in cases 
of major fraud that departments 
should consult with NIAO to 
adequately scope their terms of 
reference.

DFP agrees that terms of reference 
for forensic investigations should 
be pitched sufficiently widely 
to identify the full extent of the 
fraud including the identification 
of control weaknesses and lack 
of supervisory checks and will 
highlight this to departments. 
Managing Public Money Northern 
Ireland states “Departments 
should also take appropriate 
disciplinary action where 
supervisory or management 
failures have occurred”. DFP will 
also highlight to departments that 
in cases of major fraud they should 
consult with NIAO to ensure they 
adequately scope their terms of 
reference.
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PAC Report Recommendation
DFP Memorandum of Response 

(MOR) Details

BELB : Report on 
the Investigation of 
Suspected Contract 
Fraud. First Report from 
Session 2009/2010

The Whistleblower’s role 
was central to triggering the 
investigation in this case. The 
Committee recommends that Audit 
Committees be informed of any 
whistleblowing cases and how they 
are handled, and that DFP takes 
the opportunity to draw attention to 
this case in its next Annual Fraud 
Return, and that any future training 
on fraud awareness pays particular 
attention to the value and effective 
use of Whistleblower information.

MOR 10 November 2009

DFP notes the Committee’s 
comments.

The Committee recommends that 
whenever a sponsored body is 
investigating allegations of serious 
suspected fraud, the sponsoring 
department should ensure that 
its own expertise is available 
and whatever other expertise 
is required, to assist in the 
investigation, and the department’s 
Accounting Officer must, of course, 
be satisfied that the process is 
thorough and professional.

DFP accepts this recommendation. 
Under MPMNI, sponsored bodies 
are required to notify their sponsor 
department of all suspected and 
actual cases of fraud as they 
are identified. Where cases are 
considered serious or significant, 
departments will no doubt wish 
to assure themselves that 
investigatory arrangements being 
put in place are satisfactory. 
This may include providing 
expertise from within the sponsor 
department where such expertise 
exists. Where an individual 
department does not itself have 
the necessary skills required, the 
department will wish to ensure that 
such skills are acquired externally 
and that the department is kept 
fully informed of the progress of 
the investigation.

The Committee has made it clear 
that it expects public bodies to 
operate effective whistleblowing 
policies; proactively encourage 
and promote those policies; 
and rigorously investigate all 
whistleblowing concerns. The 
Committee recommends that 
DFP should draw attention to the 
Department’s handling of this 
Whistleblower as a model for any 
future cases.

DFP accepts this recommendation. 
In addressing the Committee’s 
previous recommendations on 
this issue, DFP has worked with 
Public Concern at Work to develop 
a whistleblowing model template 
for use by public bodies and a 
whistleblowing implementation 
pack for departments and 
agencies. An event was held by 
DFP in January 2009 and was 
attended by a wide range of public

sector bodies. Issues such 
as those raised above by the 
Committee were fully discussed at 
this event.
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PAC Report Recommendation
DFP Memorandum of Response 

(MOR) Details

The Committee is very concerned 
that it has to repeat a previous 
recommendation that all members 
of an investigation team, including 
its leader, should be totally 
independent of the management of 
the business unit where the fraud 
or suspected fraud occurs.

DFP accepts this recommendation. 
Guidance issued by DFP highlights 
that a Fraud Investigation Oversight 
Group should ensure that any 
investigatory team established is 
independent from the business 
areas where a fraud or suspected 
fraud took place.

BELB should have initiated 
independent investigations of 
these letters which could have 
dealt with the matter properly. 
The Committee recommends that 
where a Whistleblower makes 
serious allegations of fraud, 
management must respond 
by conducting an appropriate 
investigation.

DFP accepts this recommendation. 
MPMNI advises that a thorough 
investigation should be undertaken 
in all cases where there is 
suspected fraud. DFP expects this 
to be applied, regardless of the 
route that a body or a department 
may become aware of such cases.

Report on Tackling 
Public Sector Fraud. 
Fifth Report from 
Session 2007/2008

The Committee would like to 
see much more emphasis 
given to whistle-blowing as an 
important means of identifying 
potential fraudulent activity. 
There is no excuse for 25% of 
departments and agencies not 
having whistleblowing policies 
in place and we expect DFP to 
ensure this deficit is addressed 
and that full compliance is 
achieved. The Committee also 
expects DFP to ensure that 
departments are proactive in 
training and encouraging staff 
to blow the whistle and for DFP 
to include an analysis of activity 
levels of whistleblowing across 
departments, as part of its annual 
Fraud Report.

MOR 21 March 2008

DFP accepts this recommendation. 
A corporate policy on 
whistleblowing was published in 
the NICS Staff Handbook, which 
applies to all NICS departments 
and agencies, in February 2003.

DFP has initiated further work in 
this area and intends to issue 
guidance, and provide further 
training, to assist public sector 
bodies implement effective 
whistleblowing procedures tailored 
to their specific organisational 
structure. 

DFP will also include information on 
the level of whistleblowing activity 
across departments as part of its 
2007/08 annual fraud report.

It is important that efforts to 
detect, investigate and prosecute 
fraud are not undermined by a 
lack of capacity and expertise 
in the wider public sector. The 
Committee recommends that 
DFP undertakes a stocktaking 
exercise across the wider public 
sector to assess the availability 
of trained investigation staff on 
front line investigation work, and, 
if necessary, devises a strategy 
to fill any skills gaps identified by 
this exercise through mechanisms 
such as training programmes or 
short-term redeployment of existing 
resources.

DFP agrees with this 
recommendation and will 
undertake a stock take survey 
of investigatory resources by the 
end of 2008/09. The results of 
this survey will be used by DFP 
to assess the need to develop 
a strategy to fill any skills gaps 
identified.
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Minutes of Proceedings of the Committee Relating to the Report

Wednesday, 11 September 2013 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Ross Hussey 
Mr David McIlveen 
Mr Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk) 
Mr Oliver Bellew (Assistant Assembly Clerk) 
Mrs Danielle Saunders (Clerical Supervisor) 
Mr Darren Weir (Clerical Officer)

Apologies:	 None

2:09 pm The meeting opened in public session in Room 29.

2.13pm Mr Girvan left the meeting

2.14m Mr Girvan re-joined the meeting

2.14pm Mr Clarke left the meeting

2.14pm Mr McQuillan left the meeting

2.15pm Mr Clarke re-joined the meeting

2.16pm Mr McQuillan re-joined the meeting

2.56pm Mr Hussey left the meeting

3.10pm Mr Copeland left the meeting

3.15 pm Mr Girvan left the meeting

3.16 pm Mr Copeland returned

3.19 pm Mr Hazzard left the meeting

5.	 Briefing on the Inquiry into NI Water’s response to a Suspected Fraud and Review of an 
Investigation of a Whistleblower’s Complaint

The Chairperson welcomed Mr Kieran Donnelly, Comptroller and Auditor General and Northern 
Ireland Audit Office Officials Richard Emerson; Mr Patrick O’Neil; and Ms Jacqueline O’Brien 
to the meeting and invited them to brief members on the above inquiry.

3.24 pm Mr Girvan re-joined the meeting

3.31 pm the meeting moved into closed session in order that the Committee receive legal 
advice

3.38 pm Mr Hazzard returned
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3.46 pm Mr McIlveen left the meeting

3.52 pm Mr Clarke left the meeting

3.55 pm Mr Clarke re-joined the meeting

4.07 pm Mr Dallat left the meeting

4.10 pm Mr Copeland left the meeting

4.12 pm Mr Copeland re-joined the meeting

4.14 pm The Committee agreed to suspend the meeting

4.29 pm The meeting resumed in closed session

4.30 pm Mr Dallat re- joined the meeting

[EXTRACT]
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Minutes of Proceedings of the Committee Relating to the Report

Wednesday, 18 September 2013 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Daithí McKay 
Mr Seán Rogers

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk) 
Mr Oliver Bellew (Assistant Assembly Clerk) 
Mrs Danielle Saunders (Clerical Supervisor) 
Mr Darren Weir (Clerical Officer)

Apologies:	 Mr Ross Hussey 
Mr Adrian McQuillan

2:07 pm The meeting opened in public session in Room 29.

4.	 Northern Ireland Audit Office Reports on ‘NI Water’s Response to a Suspected Fraud’ and 
‘Review of an Investigation of a Whistleblower Complaint’ – Briefing Session

Members noted copies of the NIAO’s Reports on ‘NI Water’s Response to a Suspected Fraud’ 
and ‘Review of an Investigation of a Whistleblower Complaint’.

2.11pm The meeting moved to closed session

The C&AG briefed members on the content of the Reports.

2.12pm Mr Girvan joined the meeting

2.15pm Mr Hazzard left the meeting

2.47pm Mr McKay joined the meeting

2.58pm Mr Copeland left the meeting

3.00pm Mr Copeland re-joined the meeting

3.06pm Mr Hazzard re-joined the meeting

5.	 Northern Ireland Audit Office Reports on ‘NI Water’s Response to a Suspected Fraud’ and 
‘Review of an Investigation of a Whistleblower Complaint’ – Preparation Session

3.09pm The external advisers left the meeting

The Committee explored core issues arising from the Audit Office reports in

preparation for its forthcoming evidence session on 25 September 2013.

3.30pm Mr Clarke left the meeting

3.34pm Mr Copeland left the meeting

Agreed:	 The Committee agreed to consider the reports separately and to call specified 
additional witnesses for each.
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3.39pm Mr Clarke re-joined the meeting

3.50pm Mr Copeland re-joined the meeting

3.58pm The external advisers re-joined the meeting

4.03pm Mr Girvan left the meeting

4.05pm Mr Girvan re-joined the meeting

Agreed:	 The Committee agreed to an informal meeting prior to the evidence session.

[EXTRACT]
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Wednesday, 25 September 2013 
Senate Chamber, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk) 
Mr Oliver Bellew (Assistant Assembly Clerk) 
Mrs Danielle Saunders (Clerical Supervisor) 
Mr Darren Weir (Clerical Officer)

Apologies:	 Mr Chris Hazzard 
Mr Ross Hussey

2:04 pm The meeting opened in public session in the Senate Chamber.

4.	 Evidence session on the Northern Ireland Audit Office Report on the Inquiry into Northern 
Ireland Water’s Response to a Suspected Fraud

The Committee took oral evidence on the above inquiry from:

■■ Mr Richard Pengelly, Accounting Officer, Department of Regional Development

■■ Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development

■■ Ms Sara Venning, Interim Chief Executive Officer, NI Water

■■ Mr Gary Fair, Director, Shareholder Unit

The witnesses answered a number of questions put by the Committee.

2.25 pm Mr Rogers joined the meeting

2.27 pm Mr McKay joined the meeting

3.08 pm Mr Dallat left the meeting

3.09 pm Mr Dallat re-joined the meeting

3.19 pm Mr Girvan left the meeting

3.20 pm Mr Copeland left the meeting

3.20 pm Mr Girvan re-joined the meeting

3.38 pm Mr Coplenad re-joined the meeting

3.50 pm Mr McKay left the meeting

4.04 pm Mr McKay re-joined the meeting

4.14 pm Mr Clarke left the meeting

4.20 pm Mr Clarke re-joined the meeting
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4.24 pm Mr Dallat left the meeting

4.27 pm Mr Easton left the meeting

4.30 pm Mr Easton re-joined the meeting

Agreed: 	 The Committee agreed to request further information from the witnesses.

4.41 pm Mr Copeland left the meeting

4.41 pm Mr Dallat re-joined the meeting

4.47 pm Mr Copeland re-joined the meeting

4.54 pm The meeting moved to closed session

4.54 pm Mr Clarke, Mr Copland and Mr Girvan left the meeting

4.55 pm Mr Copeland re-joined the meeting

4.56 pm Mr Clarke re-joined the meeting

4.59 pm Mr Girvan re-joined the meeting

5.01 pm Mr McKay re-joined the meeting

5.04 pm Mr McKay left the meeting

Members noted correspondence relating to witnesses scheduled to appear before the 
Committee.

Agreed:	 Members noted the correspondence, discussed the issue and agreed that the 
Chairperson and Deputy Chairperson would meet with the proposed witnesses, 
as per the Committee’s discussion. It was agreed that the Chairperson and 
Deputy Chairperson would provide feedback on the outcome of the meeting.

5.19 pm Mr Easton left the meeting

5.20 pm Mr Clarke left the meeting

[EXTRACT]
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Wednesday, 2 October 2013 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk) 
Mr Oliver Bellew (Assistant Assembly Clerk) 
Mrs Danielle Saunders (Clerical Supervisor) 
Mr Darren Weir (Clerical Officer) 
Miss Clare Rice (Bursary Student)

Apologies:	 Mr Chris Hazzard 
Mr Ross Hussey 
Mr Adrian McQuillan 
Mr Seán Rogers

2.04 pm The meeting opened in public session

3.23 pm Mr Girvan left the meeting

3.26 pm Mr Copeland left the meeting

3.27 pm the meeting was suspended

3.32 pm the meeting resumed in closed session with the following members present:

Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan

3.33 pm Mr Clarke left the meeting

3.36 pm Mr Dallat left the meeting

3.36 pm Mr Clarke re-joined the meeting

3.46 pm Mr Dallat re-joined the meeting

7.	 Inquiry into NI Water’s Response to a Suspected Fraud – Issues Paper

The Committee noted an issues paper by the Northern Ireland Audit Office on the above 
inquiry.

The Committee discussed the evidence session and proposed amendments.

4.03 pm Mr Girvan left the meeting

Agreed:	 The Committee agreed the issues paper, as amended, to form the skeleton of 
the report.
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8.	 Inquiry into DRD: Review of an Investigation of a Whistleblower Complaint – Briefing 
Session

4.11 pm Mr Girvan re-joined the meeting

The Chairperson and Deputy Chairperson updated the Committee on the informal meeting 
they had had with senior NICS officials in respect of witnesses selected to give evidence in 
relation the above inquiry.

4.34 pm Mr Easton left the meeting

The Committee considered the letter of 2 October of the Head of the Civil Service, Dr Malcolm 
McKibbin in summary of the concerns conveyed at that meeting.

The Committee considered a Clerk’s brief setting out the issues which a response might 
reasonably be expected to outline.

Agreed:	 The Committee agreed terms in which to respond to Dr McKibbin on the issues 
of witness selection; clarification of roles; Cabinet Office and similar guidance; 
arrangements for clearance of NIAO reports; and rescheduling of the evidence 
session.

Audit Office officials briefed the Committee on the above inquiry.

Members put questions to the Audit Office officials.

Agreed:	 The Committee agreed to consider the Forward Work Programme in order to 
establish a suitable time to table a motion in the Assembly which would share 
with other MLAs the work of the Committee.

[EXTRACT]
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Wednesday, 9 October 2013 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk)  
Mr Oliver Bellew (Assistant Assembly Clerk)  
Mrs Danielle Saunders (Clerical Supervisor)  
Mr Darren Weir (Clerical Officer) 
Miss Clare Rice (Bursary Student)

Apologies:	 Mr Chris Hazzard 
Mr Ross Hussey

2.05pm The meeting opened in public session

2.10pm Mr Girvan joined the meeting

2.11pm the meeting moved to closed session

4.	 Inquiry into Department for Regional Development: Review of an Investigation of a 
Whistleblower Complaint – Preparation Session

The Committee explored core issues arising from the Audit Office report in

preparation for its forthcoming evidence session on 16 October 2013.

2.42pm Mr Clarke left the meeting

2.45pm Mr Clarke re-joined the meeting

2.56pm Mr Copeland left the meeting

6.	 Inquiry into Department for Regional Development: Review of an Investigation of a 
Whistleblower Complaint – Preparation Session

3.09pm External advisers joined the meeting

The Committee continued its consideration of the core issues arising from the Audit Office 
report in preparation for its forthcoming evidence session on 16 October 2013. Members of 
the Committee put questions to the NIAO officials.

3.18pm Mr Rogers left the meeting

3.23pm Mr Girvan left the meeting

3.26pm Mr Rogers re-joined the meeting

3.30pm Mr Clarke left the meeting

3.31pm Mr Clarke re-joined the meeting
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3.36pm Mr Girvan re-joined the meeting

3.46pm Mr Clarke left the meeting

3.50pm Mr Girvan left the meeting

3.54pm Mr McKay joined the meeting

[EXTRACT]
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Wednesday, 16 October 2013 
Senate Chamber, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Ross Hussey 
Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk)  
Mr Oliver Bellew (Assistant Assembly Clerk)  
Mrs Danielle Saunders (Clerical Supervisor)  
Mr Darren Weir (Clerical Officer) 
Miss Clare Rice (Bursary Student)

2.02pm The meeting opened in public session

4.	 Inquiry into Department for Regional Development: Review of an Investigation of a 
Whistleblower Complaint – Evidence Session

The Committee took oral evidence on the above inquiry from:

■■ Mr Richard Pengelly, Accounting Officer, Department of Regional Development

■■ Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development

■■ Dr Andrew Murray, Chief Executive, Transport NI

■■ Mr Paul Priestly, Former Accounting Officer, DRD

■■ Dr Malcolm McKibbin, Former Chief Executive, Roads Service

■■ Mr Geoff Allister, Former Senior Roads Service Official

The witnesses answered a number of questions put by the Committee.

2.53pm Mr Hussey left the meeting

3.01pm Mr Hussey re-joined the meeting

3.15pm Mr Hussey left the meeting

3.16pm Mr Easton left the meeting

3.22pm Mr Easton re-joined the meeting

3.23pm Mr Girvan left the meeting

3.28pm Mr McQuillan left the meeting

3.32pm Mr Girvan re-joined the meeting

3.33pm Mr Clarke left the meeting

3.40pm Mr Hazzard joined the meeting
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3.41pm Mr Clarke re-joined the meeting

3.47pm Mr McQuillan re-joined the meeting

3.57pm Mr Easton left the meeting

4.02pm Mr Dallat left the meeting

4.03pm Mr Easton re-joined the meeting

4.05pm Mr Dallat re-joined the meeting

4.19pm the meeting suspended

4.31pm the meeting resumed with the following Members present

Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Alex Easton 
Mr Chris Hazzard 
Mr Adrian McQuillan 
Mr Seán Rogers

4.32pm Mr Copeland re-joined the meeting

4.34pm Mr Clarke and Mr Girvan re-joined the meeting

4.44pm Mr McKay re-joined the meeting

5.14pm Mr Dallat left the meeting

5.43pm Mr Clarke left the meeting

5.44pm Mr Copeland left the meeting

5.44pm Mr Clarke re-joined the meeting

5.45pm Mr Girvan left the meeting

5.51pm Mr Girvan re-joined the meeting

6.15pm Mr McKay left the meeting

6.39pm Mr McKay re-joined the meeting

Agreed:	 The Committee agreed to request further information from the officials.

[EXTRACT]



49
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Wednesday, 6 November 2013 
Senate Chamber, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Ross Hussey 
Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk)  
Mr Trevor Allen (Assistant Assembly Clerk)  
Mrs Danielle Saunders (Clerical Supervisor)  
Mr Darren Weir (Clerical Officer) 
Miss Clare Rice (Bursary Student)

Apologies:	 None

2.05pm The meeting opened in public session

2.06pm Mr Girvan joined the meeting

2.08pm Mr Clarke and Mr Dallat joined the meeting

2.11pm Mr Copeland and Mr Hazzard joined the meeting

2.12pm the meeting moved to closed session; the C&AG and NIAO Officials left the meeting

2.15pm an Assembly Legal Advisor joined the meeting

2.23pm the Assembly Legal Advisor left the meeting

2.23pm the C&AG and NIAO officials re-joined the meeting

8.	 Inquiry into Department for Regional Development: Review of an Investigation of a 
Whistleblower Complaint – Issues Paper

The Committee discussed an issues paper on its inquiry into the Review of an Investigation of 
a Whistleblower Complaint.

Agreed:	 the Committee agreed to request from the Department for Regional 
Development a copy of correspondence to the BBC and an internal audit report 
in relation to this matter.

2.40pm Mr Hussey left the meeting

2.46pm Mr McKay joined the meeting

Agreed:	 The Committee agreed that the issues paper should form the basis of the 
Committee’s report on this inquiry.

[EXTRACT]
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Wednesday, 29 January 2014 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Ross Hussey 
Mr Daithí McKay

In Attendance:	 Miss Aoibhinn Treanor (Assembly Clerk)  
Ms Lucia Wilson (Assembly Clerk)  
Mr Trevor Allen (Assistant Assembly Clerk)  
Mrs Danielle Saunders (Clerical Supervisor)  
Mr Darren Weir (Clerical Officer)

Apologies:	 Mr Adrian McQuillan 
Mr Seán Rogers

2.28pm The meeting opened in public session

2.30pm Mr Clarke left the meeting

2.50pm Mr Hazzard joined the meeting

3.06pm Mr Copeland left the meeting

3.07pm The meeting moved to closed session

NIAO officials left the meeting.

3.10pm Mr Clarke re-joined the meeting

3.14pm Mr Dallat left the meeting

3.16pm Mr Copeland re-joined the meeting

3.29pm Mr McKay left the meeting

3.30pm Mr Girvan left the meeting

3.31pm Mr Hussey left the meeting

NIAO officials returned to the meeting.

3.39pm Mr Girvan re-joined the meeting

7.	 Inquiry into NI Water’s Response to a Suspected Fraud and DRD: Review of an Investigation 
of a Whistleblower Complaint – Correspondence and draft report

Members noted correspondence received from Mr Richard Pengelly, Accounting Officer, 
Department for Regional Development, and from the whistleblower.

4.10 pm Mr Clarke left the meeting
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Agreed:	 The Committee noted the correspondence and agreed to defer consideration of 
the draft report until Members should have sufficient time to consider additional 
issues raised in the correspondence.

Agreed: The Committee also agreed to write to the whistleblower acknowledging his very helpful 
submission and declining oral briefing from him on the matter.

4.15 pm Mr Clarke re-joined the meeting

[EXTRACT]
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Wednesday, 19 March 2014 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Ross Hussey 
Mr Seán Rogers

In Attendance:	 Ms Lucia Wilson	(Assembly Clerk)  
Mr Trevor Allen	 (Assistant Assembly Clerk)  
Mrs Danielle Saunders	 (Clerical Supervisor)  
Mr Darren Weir	 (Clerical Officer)

Apologies:	 Mr Daithí McKay 
Mr Adrian McQuillan

2.39pm The meeting opened in public session

2.40pm Mr Rogers joined the meeting

2.46pm The meeting moved to closed session

2.57pm Mr Copeland joined the meeting

3.00pm Ms Boyle left the meeting; Mr Dallat took the Chair

5.	 Inquiry into NI Water’s Response to a Suspected Fraud and Inquiry into DRD: Review of a 
Whistleblower Complaint – Consideration of Draft Report

Agreed:	 The Committee agreed to defer consideration of the draft report on the above 
inquiries until the meeting of 26 March 2014.

[EXTRACT]
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Wednesday, 26 March 2014 
Room 29, Parliament Buildings

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Ms Lucia Wilson (Assembly Clerk)  
Mr Trevor Allen (Assistant Assembly Clerk)  
Mrs Danielle Saunders (Clerical Supervisor)  
Mr Darren Weir (Clerical Officer) 
Miss Clare Rice (Bursary Student)

Apologies:	 Mr Ross Hussey

2.06pm The meeting opened in public session

2.09pm the meeting moved to closed session

2.11pm Mr Clarke joined the meeting

2.15pm Mr Rogers left

2.16pm Mr Hazzard joined the meeting

2.20pm Mr Rogers re-joined the meeting

2.21pm Mr Girvan left the meeting

2.25pm Mr Copeland left the meeting

2.26pm Mr Clarke left the meeting

2.31pm Mr Clarke re-joined the meeting

2.32pm Mr Copeland re-joined the meeting

2.38pm Mr Girvan re-joined the meeting

2.39pm Mr Clarke left the meeting

2.40pm Mr Clarke re-joined the meeting

4.	 Inquiry into NI Water’s Response to a Suspected Fraud and Inquiry into DRD: Review of a 
Whistleblower Complaint – Consideration of Draft Report

The Committee noted correspondence from the whistleblower concerned with the inquiry into 
DRD: Review of a Whistleblower Complaint.

2.49pm the meeting suspended

2.54pm the meeting resumed in closed session with the following members present
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Ms Boyle 
Mr Dallat 
Mr Clarke 
Mr Copeland 
Mr Easton 
Mr Girvan 
Mr Hazzard 
Mr McQuillan 
Mr Rogers

The Committee considered the draft report on the above inquiries.

Forward Section

Paragraphs 1 to 3 read and agreed

2.55pm Mr McQuillan left the meeting

2.56pm Mr McQuillan left the meeting

Paragraphs 4 to 6 read and agreed

Paragraph 7 deleted

Paragraphs 8 read and agreed

Paragraphs 9 and 10 read, amended and agreed

Paragraph 11 read and agreed

3.05pm Mr Copeland left the meeting

Paragraph 12 read and agreed; moved to replace deleted paragraph 7

3.06pm Mr Easton left the meeting

Paragraph 13 read, amended and agreed

NI Water’s response to a suspected fraud – body of report

Paragraphs 1 to 5 read and agreed

Paragraphs 6 and 7 read and agreed

3.11pm Mr Hazzard left the meeting

Paragraphs 8 to 14 read and agreed

Paragraph 15 deferred to the meeting of 2 April 2014

Paragraph 16 read and agreed

3.15pm Mr Copeland re-joined the meeting

3.18pm Mr Clarke left the meeting

3.20pm Mr Clarke re-joined the meeting

Paragraph 17 read and agreed

Paragraphs 18 and 19 read and agreed

Paragraph 20 deferred to the meeting of 2 April 2014
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3.27pm Mr Copeland left the meeting

3.27pm Mr McQuillan re-joined the meeting

Paragraphs 21 to 22 read and agreed

Recommendation 1 read and agreed

Paragraphs 23 to 28 read and agreed

Paragraph 29 deferred to the meeting of 2 April 2014

Paragraphs 30 to 32 read and agreed

Recommendation 2 read and agreed

Paragraph 33 read and agreed

Paragraph 34 read, amended and agreed

Recommendation 3 read and agreed

Paragraph 35 read and agreed

3.35pm Mr Easton re-joined the meeting

3.35pm Mr Clarke left the meeting

3.36pm Mr McKay joined the meeting

Paragraph 36 read, amended and agreed

Paragraph 37 read and agreed

Paragraphs 38 to 41 read and agreed

3.42pm Mr Girvan left the meeting

Paragraph 42 read, amended and agreed

Recommendations 4 and 5 read and agreed

Paragraph 43 read and agreed

Paragraph 44 read, amended and agreed

Recommendation 6 read, amended and agreed

NI Water’s response to a suspected fraud – Executive Summary

Paragraphs 1 to 3 read and agreed

Paragraph 4 deferred to the meeting of 2 April 2014

Paragraphs 5 to 15 read and agreed

Paragraph 16 read, amended and agreed

NI Water’s response to a suspected fraud – Summary of Recommendations

Recommendations 1 to 5 read and agreed

Recommendation 6 read, amended and agreed
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DRD: Review of a Whistleblower Complaint – body of report

Paragraphs 1 and 2 read and agreed

Paragraph 3 read, amended and agreed

Paragraphs 4 and 5 read and agreed

Paragraphs 6 to 9 read and agreed

Recommendation 1 read and agreed

Paragraphs 10 to 13 read and agreed

Recommendation 2 read and agreed

Paragraphs 14 to 25 read and agreed

Recommendation 3 read and agreed

Paragraphs 26 to 31 read and agreed

4.01pm Mr Girvan re-joined the meeting

Paragraphs 32 to 37 read and agreed

Recommendation 4 read and agreed

Annex A read and agreed

DRD: Review of a Whistleblower Complaint – Executive Summary

Paragraphs 1 to 8 read and agreed

4.08pm Mr McKay left the meeting

Paragraphs 9 to 18 read and agreed

DRD: Review of a Whistleblower Complaint – Summary of Recommendations

Recommendations 1 to 4 read and agreed

Agreed:	 The Committee agreed to defer final consideration of the draft report on the 
above inquiries until the meeting of 2 April 2014.
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Wednesday, 9 April 2014 
Northern Ireland Audit Office,  
106 University Street, Belfast

Present:	 Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Paul Girvan 
Mr Chris Hazzard 
Mr Ross Hussey 
Mr Adrian McQuillan 
Mr Seán Rogers

In Attendance:	 Ms Lucia Wilson (Assembly Clerk)  
Mr Trevor Allen (Assistant Assembly Clerk)  
Mrs Danielle Saunders (Clerical Supervisor)  
Mr Darren Weir (Clerical Officer) 
Miss Clare Rice (Bursary Student)

Apologies:	 Mr Alex Easton 
Mr Daithí McKay

The Committee undertook a visit to the Northern Ireland Audit Office, 106 University Street, 
Belfast and, after meeting staff in their offices, Members were briefed on the NIAO’s Value for 
Money Work Programme.

3.29pm The meeting opened in closed session

3.58pm Mr McQuillan left the meeting

4.00pm Mr McQuillan re-joined the meeting

4.02pm Mr Hazzard left the meeting

4.04pm Mr Hazzard re-joined the meeting

4.10pm Mr Dallat left the meeting

8.	 Inquiry into NI Water’s Response to a Suspected Fraud and Inquiry into DRD: Review of a 
Whistleblower Complaint – Consideration of Draft Report

The Committee continued its consideration of the draft report on the above inquiries.

Members noted correspondence from the Northern Ireland Audit Office clarifying issues 
raised during the meeting of 26 March 2014.

NI Water’s response to a suspected fraud – body of report

Paragraph 15 read, amended and agreed

Paragraph 20 read, amended and agreed

Paragraph 29 read, amended and agreed

NI Water’s response to a suspected fraud – Executive Summary

Paragraph 4 read, amended and agreed
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Forward Section

Paragraphs 1 to 3 read and agreed

4.10pm Mr Dallat left the meeting

Agreed:	 The Committee agreed the minutes, minutes of evidence and correspondence to 
be included as appendices to the report.

Agreed:	 The Committee ordered the report to be printed.

[EXTRACT]
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Minutes of Evidence — 25 September 2013

25 September 2013

Members present for all or part of the 
proceedings:

Ms Michaela Boyle (Chairperson) 
Mr John Dallat (Deputy Chairperson) 
Mr Trevor Clarke 
Mr Michael Copeland 
Mr Alex Easton 
Mr Paul Girvan 
Mr Daithí McKay 
Mr Adrian McQuillan 
Mr Sean Rogers

Witnesses:

Mr Gary Fair 
Ms Deborah McNeilly 
Mr Richard Pengelly

Department 
for Regional 
Development

Ms Sara Venning Northern Ireland 
Water

In attendance:

Mr Kieran Donnelly Comptroller and 
Auditor General

Ms Fiona Hamill Treasury Officer of 
Accounts

1.	 The Chairperson: We have with us 
Mr Kieran  Donnelly, the Comptroller 
and Auditor General (C&AG); Ms Fiona 
Hamill, the treasury officer of accounts; 
Mr Richard Pengelly, accounting 
officer in the Department for Regional 
Development (DRD); Ms Deborah 
McNeilly, the acting deputy secretary 
of DRD; Ms Sara Venning, the interim 
chief executive officer (CEO) of NI Water; 
and Mr Gary Fair, the director of the 
shareholder unit of NI Water. Richard, 
you and your team are very welcome. 
Today we are considering the Audit 
Office report on the inquiry into NI 
Water’s response to a suspected fraud. 
Does any Member want to declare an 
interest? There are no declarations. We 
have a line of questioning, and I will 
start.

2.	 At the heart of the Audit Office report 
is the commercial relationship between 
NI Water and contractor company E. 

Invoice slicing, a practice that brings 
payments to contractors under the radar 
of proper control arrangements, drew 
attention to this case. However, the 
unauthorised extension of the contract, 
unapproved expenditure under the 
contract, and an additional £1·4 million 
of survey work awarded over and above 
the original contract, also suggests that 
that contract operated in the interests 
of company E rather than those of NI 
Water. Was that the case?

3.	 Mr Richard Pengelly (Department for 
Regional Development): Chair, thanks 
for that. It is difficult to say that getting 
over £1·4 million worth of work, as you 
suggest, that was not within the terms 
of the defined contract is not somehow 
in the interests of the company. 
However, I am confident that there was 
no malign act at play. It was a point in 
time. The Committee has very helpfully 
looked at the issue and drawn out 
some conclusions that we are working 
on. The issue was that it was a time 
when there were well-acknowledged 
difficulties in contract management, 
particularly contract extensions, 
throughout 2009 and 2010. The reality 
was that all the work was needed. The 
work was undertaken, and it was paid 
for in accordance with rates that had 
been agreed under the terms of the 
appropriately-let contract, recognising 
that it was inappropriately extended. 
The nub of your question was whether 
there was any malign force at play in the 
extension. None of the work undertaken 
shows that to be the case.

4.	 The Chairperson: Obviously, it is a 
key accountability control and long-
established Department of Finance and 
Personnel (DFP) guideline that the C&AG 
is notified of suspected fraud. Why did 
the Department not take that important 
step at that time to inform the C&AG?

5.	 Mr Pengelly: We absolutely recognise 
the importance of doing that. It is a 
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widely-accepted principle. It should have 
been done in that case, but was not. It 
was an administrative oversight. There 
was a small tangential reference to it in 
an e-mail that went to the C&AG about 
that time, but that does not excuse 
the lack of formal and appropriate 
notification that should have been made 
at the time that the suspected fraud —

6.	 The Chairperson: You say that there was 
a small reference in an e-mail.

7.	 Mr Pengelly: There was an e-mail 
from the accounting officer of the time 
updating the C&AG on some other work 
that was happening. There was a small 
reference in it, but I am just mentioning 
that, Chair; that does not excuse the 
lack of formal notification to the C&AG 
that should have happened but did not.

8.	 The Chairperson: The Committee will 
now draw out key aspects of the case — 
each member will do so — particularly 
the aspect of learning for investigative 
good practice. I ask members to keep 
their questions brief and to the point.

9.	 Mr Girvan: I will attempt to keep my 
questions brief, but that will be very 
difficult.

10.	 Thank you very much for coming along. I 
have concerns about why a disciplinary 
procedure was in place before a 
fraud investigation was called for or 
completed. I have concerns about how 
that transpired. Richard, maybe you 
could explain what brought that about.

11.	 Mr Pengelly: I will say a few words 
on this, but the disciplinary case was 
a matter for the employer. The legal 
employer was Northern Ireland Water, so 
Sara might want to supplement what I 
say.

12.	 The guidance, then and now, is clear 
that disciplinary procedures should 
not precede the fraud investigation. 
That should not have happened. I will 
make one contextual point. I want to 
be very careful about how I express 
it to the Committee. I do not offer it 
as an excuse; it is just a contextual 
point. There were previous difficulties in 
Northern Ireland Water with contractual 

issues. This was at the height of that 
time. The senior management team 
and other key officials, such as the 
head of the internal audit team, were 
very heavily loaded with carrying out 
that work. To be fair to Northern Ireland 
Water, there was a rapid response to the 
identification of the issue. To be critical, 
more speed and less haste might 
have been the plan that it should have 
adopted. The then chief executive asked 
for investigations to proceed under the 
disciplinary process. Part of that was 
lax language on his part, because it was 
about saying that those team members 
put their hands up and said that they 
were doing something which we believe 
was inappropriate and that it was also 
recognised as a potential indicator of 
fraud. He clearly wanted to find out more 
about that, but he was also cognisant of 
the fact that you need to tread carefully 
when interviewing somebody in those 
circumstances to capture the evidence. 
That process preceded the full fraud 
investigation.

13.	 As I said, the guidance recognises 
that that should not happen. It is not 
a position that we would want to allow 
to happen again. Our guidance has 
been refreshed and renewed; we have 
drawn the point out. Northern Ireland 
Water’s guidance, our guidance and DFP 
guidance brings that out very clearly.

14.	 Ms Sara Venning (Northern Ireland 
Water): I concur with what Richard 
has said. We accept that disciplinary 
proceedings should not precede any 
fraud investigation. We are very clear 
on that internally, and we have been 
very clear on that internally as we 
have communicated with staff since 
we have received the report. Again, I 
would back that up by saying that, at 
that time, the former chief executive 
wanted to establish the facts. He asked 
for interviews to be carried out under 
the disciplinary process, and we believe 
that that was to afford the individuals 
and the company the protection that 
the facts would have been gathered in 
a way that meant that they could be 
used in any subsequent investigation 
if required. However, we accept that in 
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no circumstances should a disciplinary 
proceeding happed before a fraud 
investigation.

15.	 Mr Girvan: That makes me wonder why 
a fraud investigation was ongoing at the 
same time as disciplinary proceedings 
were going ahead. The report mentioned 
someone receiving a telephone call 
about disciplinary proceedings being 
taken. I do not know whether that sort of 
process is the norm. It does not seem 
right to me that you would do anything 
associated with disciplinary proceedings 
over the telephone; you would deal with 
it in a proper format. Who instructed 
that that phone call happen or who 
made that phone call?

16.	 Mr Pengelly: I think that Sara may want 
to come in with more of the detail, 
but the telephone call you refer to 
was made around 20 January. I made 
a point about lax language: the chief 
executive instructed that interviews 
under the disciplinary process should 
take place, and the telephone call that 
followed soon after was not made under 
the formal disciplinary process. The 
employee concerned was on leave at the 
time, so it was an initial contact to try to 
find out the facts of the case.

17.	 One key reason why it is very 
important not to undertake disciplinary 
proceedings in advance of a fraud 
investigation is because it could put 
people on alert. While not excusing it, 
in this particular case the individuals 
concerned were already well aware of 
that because their involvement had 
come out in the review by the head of 
internal audit that was commissioned 
in early January. To answer your main 
question, it was not a formal disciplinary 
interview; it was a fact-finding 
discussion.

18.	 Mr Girvan: You must appreciate that, 
in the interests of openness and 
transparency, that would definitely not 
be encouraged. It should not have been 
dealt with on that basis.

19.	 Mr Dallat: Can you tell the Committee 
whether it was Laurence MacKenzie, the 
former CEO, who, in his usual cavalier 

fashion with no regard for any kind of 
procedures, ordered this disciplinary 
procedure thereby jeopardising the 
investigation?

20.	 Mr Pengelly: The chief executive at the 
time was Mr MacKenzie.

21.	 Mr Dallat: Yes. I think that that helps 
to give a flavour to it given all the other 
things that were going on at NI Water at 
the time, for which your Department was 
responsible.

22.	 Thanks, Paul.

23.	 Mr Girvan: You mentioned a couple of 
dates, there. I appreciate that the CEO 
directed staff to begin the investigations 
on 23 January. What role did senior 
managers play in advising him of the 
risks of running both concurrently? 
Procedurally, that seems wrong.

24.	 Mr Pengelly: I have to confess, I do 
not have any documentary evidence of 
any advice given to the chief executive 
at the time, and I was not privy to any 
conversations that were taking place at 
senior management level. Sara, I do not 
know whether you want to add anything?

25.	 Ms Venning: No, other than that the 
senior team made the chief executive 
aware of the fraud policy and the 
need to escalate the suspected fraud 
in line with the fraud policy. That 
was communicated to our corporate 
governance team on 27 January, and 
the initial investigation and confidential 
inquiry form was completed on 28 
January, which kicked off our notification 
formally to the Department. There would 
have been advice and conversations 
between the management team and the 
chief executive in that regard at that 
time.

26.	 Mr Girvan: I want to just step back 
slightly from that date. What was the 
first indication that the problems were 
associated with suspected fraud? How 
many weeks or months prior to the 
telephone call was that?

27.	 Mr Pengelly: The key indicator of fraud 
was the invoice-slicing. I do not know 
the precise date, but the chief executive 
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commissioned work from internal 
audit on 3 December 2009, and the 
report was presented to the executive 
committee on 11 January; so, it was 
sometime within that piece of work that 
the head of internal audit identified 
invoice-slicing.

28.	 I hope that this does not come across 
as being overly pedantic, but invoice-
slicing is an indicator of fraud. There 
was no evidence of actual fraud at that 
stage. That said, to internal audit, that 
should get the antennae wobbling. It 
was an indicator of fraud, so it was 
brought forward some time in that 
period between early December and 11 
January.

29.	 Mr Clarke: I have difficulty with respect 
to what you are saying, Richard, and 
what Sara has said. Sara talked about 
an instruction under the former chief 
executive to carry out the disciplinary 
process, which was a process. Your 
words were that it was just initial 
contact. Can we clear up whether the 
telephone call that my colleague is 
talking about was initial contact or was 
part of the disciplinary process? Given 
that you said earlier that you do not 
have responsibility for Northern Ireland 
Water, albeit you oversee it, if what Sara 
is saying, which is that the former chief 
executive said that it was part of the 
disciplinary process, then it was part of 
the disciplinary process, but can we get 
clarification on that?

30.	 Mr Pengelly: The instruction was to 
carry out an investigation under the 
disciplinary process.

31.	 Mr Clarke: So, it was not just initial 
contact.

32.	 Mr Pengelly: No, but the person who 
then undertook the disciplinary process 
prior to going into the full disciplinary 
review conducted an initial telephone 
conversation with the employee.

33.	 Mr Clarke: My reading of the report 
was that the process started with a 
telephone conversation. Sara, when a 
member of staff is off, does Northern 
Ireland Water conduct disciplinary 
processes over the telephone?

34.	 Ms Venning: Absolutely not. We have a 
well defined disciplinary process.

35.	 Mr Clarke: So, that is not your process. 
Can you see how some of us were 
sceptical that you were tipping off some 
of those who were alleged to have been 
involved in invoice-slicing and suspected 
fraud?

36.	 Ms Venning: If I can take you back 
to the CEO’s instruction to conduct 
interviews under the disciplinary 
process, which is in the report and 
was given via e-mail on 20 January. 
Following that, there were a series of 
telephone conversations between the 
chief executive and the person asked to 
do this work, thereby setting the scene 
from the chief executive to the then 
director of customer services asking 
him to establish the facts. The formal 
disciplinary hearings took place in July. 
Are you satisfied with that answer?

37.	 Mr Clarke: OK.

38.	 Mr Dallat: Was the disciplinary process 
that we are talking about initiated by the 
chief executive by way of a telephone 
call?

39.	 Ms Venning: No. The chief executive set 
out, in an e-mail on 20 January which 
is laid out in this report, to the director 
of customer services asking him to 
conduct interviews under the disciplinary 
process to clarify the three points 
that are in the report, to understand 
the reasons, to find out who gave the 
instructions and to consider what steps 
might need to be taken. It was not, 
under our policy, a formal disciplinary 
hearing. Those hearings were conducted 
later in the year when charges were 
framed and individuals were written to. 
You cannot have a disciplinary process 
unless you have evidence of a charge 
to put to the individuals, so what was 
happening was fact-finding in order to 
understand what the facts were.

40.	 To take you back to alerting staff if a 
suspected fraud had happened; to be 
very clear, in this instance, the invoice-
slicing was offered up unprompted 
by the individuals involved. So, there 
was no danger through the telephone 
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conversations that were had in this 
particular instance that they were 
alerted to us being aware of the activity 
that they had carried out because they 
made us aware of the activity.

41.	 Mr Clarke: That is not my understanding 
from reading the report. The person had 
suggested in the initial conversation that 
it was his line manager. Then, later, he 
changed that to the director. So, I am 
still concerned about NI Water’s fishing 
exercise. At the very start of today’s 
conversation, my colleague talked about 
starting the disciplinary process before 
the fraud investigation. I think there 
has been an acceptance that that may 
have been the case here. How, Sara, 
can you then suggest that you can go on 
fishing exercise, when we already have 
a suspected fraud? Now, you are telling 
us that you went on a fishing exercise to 
try to get some information before you 
started the disciplinary process. That is 
what it sounds like.

42.	 Mr Pengelly: I think that —

43.	 Mr Clarke: Maybe if Sara could answer.

44.	 Ms Venning: The director of customer 
services was —

45.	 Mr Girvan: Is that Liam Mulholland?

46.	 Ms Venning: It is.

47.	 The interviews that Liam carried out, 
in conjunction with the head of internal 
audit and a member of the human 
resource (HR) team, were to understand 
the reasons behind suppressing the 
invoices to £20,000, to get clarity on 
who gave that instruction and to then 
take that back to the chief executive to 
consider what the next steps would be.

48.	 Mr Clarke: Do you think that the best 
way to carry that out was over the 
telephone?

49.	 Ms Venning: No, I do not think that 
the best way to carry that out was over 
the telephone. There was an initial 
telephone —

50.	 Mr Clarke: Given that this arose two 
to three months prior to the telephone 
call, what was the urgency to make the 

phone call, as opposed to waiting until 
that member of staff had returned to 
work? Has somebody else something to 
cover up?

51.	 Mr Pengelly: I think that it was a matter 
of days before the phone call.

52.	 Ms Venning: The report came —

53.	 Mr Clarke: The internal audit bringing 
forward the suspected fraud was some 
months —

54.	 Mr Pengelly: The report was on 11 
January.

55.	 Ms Venning: The report came to light on 
11 January.

56.	 Mr Pengelly: The phone call was on 20 
January, I think.

57.	 Mr Clarke: I make it 3 December 
actually.

58.	 Mr Pengelly: On 3 December the work 
was initiated, but the internal audit work 
ran from 3 December —

59.	 Mr Clarke: The work may have been 
initiated on 3 December, but it had 
already come to light at that stage that 
there was a problem.

60.	 Mr Pengelly: At 3 December, the chief 
executive was aware that the contract 
had been extended. The invoice-slicing 
became —

61.	 Mr Clarke: And also on 3 December, 
they knew that they did not have 
budget approval for spending that 
extra £465,000. So, they knew, on 3 
December, that something was going 
wrong. The telephone call did not take 
place until 20 January.

62.	 Ms Venning: There was no —

63.	 Mr Clarke: Two months had passed by 
that date. Then, there seems to have 
been an urgency to make a phone call, 
as opposed to waiting until the member 
of staff returned to work.

64.	 Mr Pengelly: The phone call was very 
much in the context of the invoice-
slicing. That became apparent only in 
the period between 3 December and 
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11 January. That was the indicator 
of fraud. It was the invoice-slicing 
that prompted the suspected fraud 
investigation, not the contract extension. 
That was a contract management issue 
on which a parallel piece of work was 
ongoing, and a series of actions and 
recommendations have been taken 
forward. This was a particular fraud 
indicator.

65.	 Mr Girvan: Was this the first fraud 
investigation in Northern Ireland Water?

66.	 Ms Venning: I would not think so. There 
was a well-established fraud response 
plan. So, no, I would not say that it was 
the first, although I could not say to the 
Committee what the previous frauds that 
have been investigated were. However, 
I am aware that we have investigated 
fraud since.

67.	 Mr Girvan: I appreciate that there 
might well have been lessons learned 
from that, which have probably led to 
some changes being made to how the 
organisation deals with matters such as 
that.

68.	 At that stage, I wonder what the capacity 
was to do internal investigations — 
because it is internal. If there was a lack 
of capacity, was there ever a time when 
you thought that you should look outside 
your organisation and bring some other 
independents in to undertake such a 
body of work?

69.	 Ms Venning: Yes. In the context of this 
review, external assistance was sought 
in the form of forensic accountants. 
So, it was recognised, even through 
this investigation, that the internal 
team could benefit from some external 
support. Those forensic accountants 
were brought in and carried out some 
forensic work in relation to electronic 
data by looking at hard drives and e-mail 
communication that had been carried 
out. They also gave some ad hoc and 
informal-type advice to the head of 
internal audit on how the investigation 
was being framed. However, their main 
remit was to provide support in relation 
to the electronic data.

70.	 Mr Girvan: I just want clarification on 
one point. I want to know what the 
capacity in Northern Ireland Water was, 
at that time, to deal effectively with that 
type of investigation. Was it just its own 
internal accounting department or was 
there expertise to actually deal with 
that?

71.	 Ms Venning: At that time, we had an 
internal audit department, so qualified 
auditors were part of the company. We 
also had a finance department. However, 
the internal audit team was asked to 
head up the investigation.

72.	 Mr Dallat: Paul’s question is very useful, 
but we have not got to the bottom of 
why your former chief executive went 
about this in such a cavalier fashion. 
Can I be helpful, perhaps, in jolting your 
memory? He was having problems with 
his non-executive directors, he needed 
to sack them, and invoice-slicing was 
commonplace in NIW for years. He found 
the reason, and he succeeded in what 
he wanted to achieve, namely to dump 
the non-executive directors who were 
causing him problems with the manner 
in which he was running NIW. Is there 
any element of truth in that? Remember 
that your Minister has apologised for 
that.

73.	 Mr Pengelly: From my perspective, 
Mr Dallat, I know that those issues 
have been aired before. I have no 
personal memory of that; I was not in 
the organisation at the time. I have 
not sought to look at the detail of that, 
because it is not within the scope of 
the report that I am here to answer 
questions on today. I cannot offer you 
any assistance with that point.

74.	 Mr Dallat: That is the problem. There 
are people who came before you who do 
know about that. However, I understand 
that your Department is resisting 
having those people appear before this 
Committee. Therefore, a lid can be kept 
on the most appalling period in NIW’s 
history. Quite frankly, this Committee 
needs to know about that.

75.	 Mr Girvan: I appreciate that the audit 
would have looked at papers and 
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ensured that they all followed, but I have 
heard a statement that paper reviews 
mean nothing.

76.	 Mr McQuillan: Sara, in an earlier answer 
to Paul, you talked about the period 
when the investigation started. At what 
stage did you decide that it was to be a 
fraud investigation?

77.	 Ms Venning: On 23 January, the chief 
executive wrote to the head of internal 
audit and asked her to commence an 
investigation into suspected fraud.

78.	 Mr McQuillan: You went on to say that 
you had a well-rehearsed fraud response 
plan. Was that enacted when it should 
have been or was it veered away from? 
I envisage that what John Dallat said is 
correct — it was not enacted at all but 
was left sitting on a shelf while the chief 
executive went off on a solo run.

79.	 Ms Venning: On 23 January, the chief 
executive instructed the head of internal 
audit. That was a Saturday. There 
was a delay from 23 January to 27 
January, and, on 27 January, the head of 
corporate governance was made aware 
that there was to be an investigation 
into suspected fraud, at which point the 
fraud response plan —

80.	 Mr McQuillan: — should have been 
enacted.

81.	 Ms Venning: — should have been 
enacted.

82.	 Mr McQuillan: Was it enacted?

83.	 Ms Venning: There were certainly 
deficiencies. It was enacted in the 
sense that that was when the initial 
confidential inquiry form was completed 
and passed to the Department, 
but the deficiencies that we are 
discussing today are about the fact 
that the disciplinary interviews and that 
disciplinary work had commenced in 
advance.

84.	 Mr Copeland: Richard, do you think that 
a fraud took place?

85.	 Mr Pengelly: Based on the evidence 
that I have reviewed, no; I do not.

86.	 Mr Copeland: You do not think a fraud 
took place?

87.	 Mr Pengelly: I do not believe that the 
invoice-slicing was fraudulent.

88.	 Mr Copeland: I am no great believer in 
coincidence, but 386 invoices is four 
short of 390, and 390 looks to have a 
certain connection with £3·9 million. 
I am not saying that that is case, but 
it just looks like it to me. Paragraph 
48 states that 18,000 meters were 
checked and 50,000 properties were 
surveyed. In my view, it uses a very 
curious form of words. It says that they 
checked the values against the invoices. 
In other words, the rates for the work 
that had been invoiced were correct. It 
does not say whether the work was done 
or whether anyone checked that it was 
done. It also wanders into rather strange 
language when it states:

“against relevant customer billing records; 
meters were not physically inspected”.

89.	 That takes me back to how company 
E ever became involved in Northern 
Ireland, what the structure of the 
company was, how it got the work, and 
what it actually did. It seems that its 
main function was to send out invoices 
that correlated to the requirements of 
the slicing operation. I will come back to 
that later.

90.	 Mr Pengelly: Again, I will cover my 
knowledge of it, and Sara can add any 
detail that I miss. The contract was for 
the installation of meters. It states that 
invoice rates were agreed. You need to 
bear in mind that, at that stage, there 
had been a contract extension that 
should not have happened. However, 
as for the contract that was let and 
erroneously extended, the check was to 
make sure that the rates on the invoice 
agreed with the contract so that the 
company was being charged what the 
contract anticipated it being charged.

91.	 Mr Copeland: Was there a check that 
the company had done the work that 
justified the raising of the invoice?

92.	 Mr Pengelly: There were three stages 
to check whether the work had been 
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done. After every meter was installed, 
the company took a photograph of it 
and sent it to Northern Ireland Water. 
The meter was then added to Northern 
Ireland Water’s billing system. The first 
check was to make sure that there was 
a post-installation photograph of every 
meter for which there had been an 
invoice.

93.	 Secondly, there was a check that they 
were all on the billing system. The 
third check, which was conducted 
after the first two had been concluded 
satisfactorily — this is specifically drawn 
out in the report — was to see whether 
a meter reader, who was independent 
of the whole process of installation and 
had nothing to do with the company, 
had physically visited the installation 
to take a meter reading to confirm its 
existence. Of the sample, the report 
highlights that there were, initially, 14 
cases in which that was not possible. 
In a number of cases, the reason was 
that the meter had not reached the point 
at which it was due to be read by the 
independent reader. In the other eight 
cases, the report concluded that that 
needed to be followed up. That takes us 
beyond the quality of the investigation. 
Post the investigation, those eight cases 
were followed up and the meters were 
physically inspected.

94.	 Mr Copeland: And found to be there?

95.	 Mr Pengelly: And found to be there.

96.	 The Chairperson: I remind members to 
stick to their line of questioning. I know 
that some members will be covering that 
area later. Mr Girvan, are you finished?

97.	 Mr Girvan: I am happy enough for now. I 
think that Trevor is going to follow up on 
the issues that I raised.

98.	 Mr Clarke: Actually, I want to go back, 
because I still do not have clarity in 
my mind. We are struggling with the 
timing of the suspected fraud and 
the disciplinary procedure. I am not 
satisfied with what Sara said about the 
disciplinary procedure because, clearly, 
the chronology in the Audit Office report 
suggests that the chief executive sent 
an e-mail on 20 January instructing 

interviews under the disciplinary process 
to start. Are we to accept that it was not 
a fishing exercise on 20 January, but 
that it was the start of a process? Sara, 
are you satisfied with the report, how 
the Audit Office has presented it and the 
facts in it?

99.	 Ms Venning: I am satisfied that this is 
an accepted report. On that basis, we 
have to accept what is laid before us.

100.	 Mr Clarke: So you accept that it was not 
a fishing exercise? I think that the words 
that you used —

101.	 Ms Venning: Fact-finding.

102.	 Mr Clarke: If you accept the report, it 
was not fact-finding; it should have been 
a disciplinary process — if you accept 
the report, that is.

103.	 Ms Venning: We are accepting the 
report.

104.	 Mr Clarke: So the chief executive sent 
an e-mail to start a process on 20 
January. Is that right?

105.	 Ms Venning: He did.

106.	 Mr Clarke: And instead of starting a 
process, you went fact-finding?

107.	 Ms Venning: The chief executive 
e-mailed on 20 January to start the 
disciplinary process, but he qualified his 
e-mails with telephone conversations 
with the person whom he had e-mailed, 
advising what he wanted, which was to 
find the facts. The formal hearings —

108.	 Mr Clarke: In that comment, you will 
accept the difficulty that we have with 
telephone calls. It is the same as the 
difficulty with starting a process with 
telephone calls. Let us work on the 
facts. We have e-mails in which the chief 
executive contacted someone to start a 
process. Anything else other than that, 
including telephone conversations, is 
hearsay. Is that fair?

109.	 Ms Venning: I can accept that.

110.	 Mr Clarke: Someone suggested that the 
audit team was a qualified audit team; 
is that correct?
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111.	 Ms Venning: Yes.

112.	 Mr Clarke: And you accept the report?

113.	 Ms Venning: Yes.

114.	 Mr Clarke: Will you then accept the 
criticism that the audit team was not 
qualified in dealing with fraud?

115.	 Ms Venning: Yes.

116.	 Mr Clarke: So you will understand the 
scepticism because, although Richard 
has said that he is satisfied that fraud 
has not taken place, by your own 
admission, your internal audit team was 
not experienced in dealing with fraud 
cases.

117.	 Ms Venning: I accept that our audit 
team had limited experience in fraud 
cases. It was supplemented by a 
forensic team that was external to 
the company, which had extensive 
experience in fraud cases and provided 
the internal team with some support. I 
back and support Richard’s comments 
about the belief over whether fraud had 
happened in that case.

118.	 Mr Pengelly: May I add, Mr Clarke, 
that DFP guidance, our departmental 
advice and the Northern Ireland Water 
fraud response plan recognise that 
there is a range of people who may be 
appropriate to lead fraud investigations. 
Sometimes, it is the head of internal 
audit and, sometimes, it is an external 
specialist. Indeed, our normal default 
position is to use the relevant director 
within the business area. The key is 
to supplement that person with the 
right skills, as happened in this case, 
or, in more complex or novel cases, to 
bring in a lead investigator who has the 
appropriate skills. I am not saying that, 
in this case, it was perfectly right, I am 
just highlighting the subtlety that the 
guidance recognises that it does not 
have to be a qualified fraud specialist 
that leads every fraud investigation.

119.	 Mr McQuillan: On that point, the 
recommendation in paragraph 42 states 
that investigations should be carried out 
by people who have knowledge of:

“collecting evidence in accordance with the 
provisions of the Police and Criminal Evidence 
(Northern Ireland) Order 1989.”

120.	 Did the external auditors that you 
brought in have that experience?

121.	 Ms Venning: Yes. They were brought in 
to carry out the electronic data capture, 
and they had that experience. However, 
at that time, the head of internal 
audit was not qualified. She since has 
qualified, and has taken six members of 
staff from across NI Water and is taking 
them through training and getting them 
qualified in the gathering of evidence. 
However, the answer to your question is 
yes; they did have that knowledge.

122.	 Mr McQuillan: Things may look up in the 
future if those six qualify.

123.	 Ms Venning: Yes. It is a range of people 
from across the organisation, from 
internal audit, corporate governance and 
our accounting and legal teams.

124.	 Mr Clarke: I just want to come back on 
that point and follow up on your last 
response, Richard. I accept that internal 
audit is not always looking for fraud, 
but, looking at paragraph 43, why were 
the services of the PSNI not engaged, 
given that they would have relevant 
experience? Also, bearing in mind that 
there was a suspicion of fraud on 23 
January, and given your admission that 
there would not have been expertise 
internally, why did no one go to an 
external organisation such as the PSNI, 
which does have that experience and 
has people trained in looking for fraud?

125.	 Mr Pengelly: Unfortunately, I can only 
speculate in answer to that. I suspect 
that, at the time, the guidance was not 
absolutely prescriptive about contact 
with the likes of the PSNI. The view was 
that the individuals concerned had held 
their hands up and said that that is the 
operating procedure. It was not seen 
as particularly complex. I think that, in 
hindsight, the phone call should have 
been made to PSNI. In conversations 
that I have had with Sara over the past 
couple of days, she has assured me 
that, in every case of suspected fraud 
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since, contact is made with the PSNI at 
an early stage.

126.	 Mr Clarke: I accept what you are saying 
Richard, and I think that that is useful. 
However, for someone who is a bit 
cynical about how this stuff works or 
someone from the outside looking in, 
can you see that you have not invited in 
an organisation that has expertise, you 
have taken on board people allegedly 
putting their hands up to a degree, but 
that you could also read this as a bit of 
a cover-up within Northern Ireland Water 
— that it did not want to uncover the 
fraud?

127.	 Ms Venning: You could, but I would not 
accept that as being the case in any 
shape or form. I would suggest that 
the thinking in the organisation at that 
time was that they had uncovered an 
indicator of fraud but, at that time, they 
had no evidence of fraud. In dealings 
with the PSNI, it is always useful to 
be able to bring to them the evidence. 
Before they will take anything forward 
or offer a case number, they will 
seek evidence, although I assure the 
Committee that we are very clear on 
this and have engaged with the PSNI 
on every case of fraud, no matter how 
small, since this report was issued. We 
have very close links with the crime unit.

128.	 The Chairperson: Before I let Mr Easton 
in to ask a question, the Deputy Chair 
wants to ask a follow-up.

129.	 Mr Dallat: Just remind me, as I just 
skim through this, who were the external 
people brought in to look at this fraud.

130.	 Ms Venning: The company was Deloitte. 
It had been engaged by us at that time 
to look at another major contract.

131.	 Mr Dallat: So Deloitte was already 
well immersed and involved in NIW’s 
activities?

132.	 Ms Venning: It had an assignment and 
was working for us at that time. We 
were able to go to Deloitte with this 
assignment, and we engaged it to take 
on that work.

133.	 Mr Dallat: I asked that question, 
Chairperson, because the issue has 
arisen previously. We have internal 
auditors and we have external auditors, 
and then we have auditors who 
investigate alleged fraud. You were using 
the same people who were already 
well immersed in NIW. They were in a 
position to be biased, if you like.

134.	 Ms Venning: They were engaged in 
a specific commission for NIW. They 
were neither our internal nor external 
auditors; they were engaged in a specific 
piece of forensic accountancy work for 
NIW at that time.

135.	 Mr Dallat: Were Deloitte the only people 
who were involved? Was Ernst and 
Young involved in anything?

136.	 Ms Venning: Initially, it was the company 
that provided internal audit services —

137.	 Mr Dallat: Chairperson, why do I have to 
drag everything out? I expected, Sara, 
that you would say that. Ernst and Young 
was involved.

138.	 Ms Venning: Ernst and Young was 
the company that provided NI Water’s 
internal audit services in advance of NI 
Water establishing its own internal audit 
department.

139.	 Mr Dallat: Yes.

140.	 Ms Venning: It was not involved —

141.	 Mr Dallat: Is it not rather interesting 
that Ernst and Young, which runs 
international awards for the most 
successful businesspeople, has, this 
year, nominated Peter Dixon, whom 
your former chief executive appointed 
to head up the independent review 
team that sacked the four directors? 
I think that, from this moment on, we 
want to get all the details and not just 
have another skimming process. We 
want to hear exactly what was going on. 
This Committee’s work is of no value 
if we are just having something that 
was rehearsed for two or three days 
presented to us. I am sorry, but that is 
not on.

142.	 The Chairperson: I remind the Deputy 
Chair that Mr Dixon has nothing to 
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do with this inquiry. That is just for 
information.

143.	 Ms Venning: We are looking at 2010. 
In 2010, the internal audit function was 
entirely provided by NI Water by its own 
internal audit team. Ernst and Young had 
no input into the internal audit function 
in NI Water in 2010, when these events 
took place.

144.	 Mr Easton: I want to focus on 
the disciplinary investigation. The 
disciplinary letters issued to two 
members of staff contained an error of 
fact. Sara, can you tell us more about 
that, please?

145.	 Ms Venning: Certainly. Under the 
disciplinary procedure, letters needed 
to be framed and charges placed to 
the individuals concerned. Given the 
procurement issues that had arisen 
in the organisation, the head of HR 
considered herself conflicted in that 
regard and felt that she could not take 
any part in advising on the disciplinary 
process. Therefore, not having access 
to HR advice internally, external advice 
was sought. The external people were 
provided with the information available 
at the time and asked to frame charges 
letters. That was done, and the letters 
were put to the individuals. The 
disciplinary hearing then proceeded to 
hear the case, based on the charges 
letters that were framed.

146.	 Mr Easton: What were the errors in the 
letters?

147.	 Ms Venning: The letters stated that 
the individuals were in breach of the 
financial delegations because they 
had limited invoices to £20,000 � 
the emphasis being on the value 
of £20,000 � when, in fact, those 
individuals had authority, under financial 
delegations, to authorise invoices of up 
to £50,000.

148.	 Mr Easton: Why were the facts not 
checked before the letters went out?

149.	 Ms Venning: That is a very valid point. 
We had, I suppose, outsourced that 
activity to specialists, and we took the 
output of their work and used it. We had 

engaged them in a professional capacity, 
we had given them all of the information 
that was available, and we had accepted 
their professional output.

150.	 Mr Easton: So you are placing blame for 
the mistake on the outsourced work?

151.	 Ms Venning: I suppose that we have to 
hold our hands up and say that those 
letters were not sufficiently checked 
internally.

152.	 Mr Easton: OK, but you did it because of 
the outsourcing.

153.	 Ms Venning: We bought that expertise.

154.	 Mr Easton: To put my mind at ease, 
and so that we all know where we are 
coming from, can you tell me who was 
in the fraud team and who was in the 
disciplinary team? Can you break that 
down slowly?

155.	 Ms Venning: Certainly. The fraud 
investigation was carried out by the head 
of internal audit and supported by Liam 
Mulholland. Paddy Murray was involved. 
He is a member of the HR team. I was 
chairperson of the disciplinary panel 
for the disciplinary hearing and was 
accompanied by a member of the HR 
team.

156.	 Mr Easton: Who was that?

157.	 Ms Venning: Kathleen Simpson. To give 
some context, I was the chair of the 
disciplinary panel, but I joined NI Water 
in late April/early May 2010. When I 
was asked to be the chair, as someone 
who was in no way involved with any 
of the preceding events, I specifically 
asked that those charges be framed for 
me, having not had sufficient knowledge 
of the events that had taken place. I 
specifically asked that those charges be 
framed. That was done via the external 
advice.

158.	 Mr Easton: Why was Northern Ireland 
Water’s policy for disciplinary processes 
not followed?

159.	 Ms Venning: With regard to the earlier 
phone calls?

160.	 Mr Easton: Yes.
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161.	 Ms Venning: I can only say that, at that 
time, I suppose that it occurred in the 
interests of trying to achieve speed over 
substance. There was an intention to try 
to get to a speedy conclusion with the 
suspected fraud; the organisation did 
not want a delay. I cannot condone that. 
We are all very clear on the disciplinary 
procedure that must be followed: of 
the need to notify people and the need 
to afford people representation. That 
is what happened in the part of the 
process in which I was involved.

162.	 Mr Easton: So the people who messed 
up in the process, with the letters, 
before you came along, should have 
known the process for disciplinary 
hearings?

163.	 Ms Venning: The external advisers? 
They were aware of our process.

164.	 Mr Easton: And what about your staff, 
before you came along? Would they have 
known all of that; known the process?

165.	 Ms Venning: Yes.

166.	 Mr Easton: Who was in charge before 
you came along?

167.	 Ms Venning: My role was split between 
two individuals.

168.	 Mr Easton: Were they both doing the 
disciplinary work before you came 
along?

169.	 Ms Venning: Initially, the disciplinary 
process was headed by Liam 
Mulholland.

170.	 Mr Easton: Is that not a conflict of 
interest because he was dealing with 
the fraud at the same time?

171.	 Mr Pengelly: That is one of the key 
issues, and it goes to the points that 
Mr Clarke was asking about. I could 
take the line that the disciplinary 
process did not start until after the 
fraud investigation, because those 
preliminary investigations were not 
disciplinary investigations, and it was 
really July, when the letters kicked off. 
The fact is that, in January, the chief 
executive e-mailed, asking for interviews 
under the disciplinary procedure. To my 

mind, the first time you mention it, it 
is started. The substantive nature of 
the work and the early interviews that 
Liam Mulholland did were, realistically 
and pragmatically, more part of the 
early fraud investigation work than a 
disciplinary process. That is why we 
refer to them as preliminary inquiries 
and interviews.

172.	 It is interesting — I suspect that we 
may get to this later — that the terms 
of reference for the fraud investigation 
report do not refer to any interviews with 
the key players. That in itself would be 
a key failing were it not for the fact that 
there was a parallel process of ongoing 
interviews. Those were much more 
part of the fraud investigation than of 
a disciplinary process. As I said earlier, 
the terminology was very lax. I do not 
think that it was so much a conflict of 
interest with Liam leading those early 
interviews; that was done more with 
a fraud investigation hat on. It was 
really around July that the charges were 
framed, and you —

173.	 Ms Venning: I took over.

174.	 Mr Pengelly: — took over the panel. 
There was not much happening, 
disciplinary wise, before July.

175.	 Mr Easton: I do not accept that. We 
have the director of customer services, 
Liam Mulholland, directly involved in a 
disciplinary process, and you took over 
that and the fraud. That is a complete 
conflict of interest because he was 
doing both roles. Somebody in that 
senior position should know 100% how 
to do a disciplinary hearing, and the 
process. It is quite clear that he must 
have known about those phone calls 
and letters. Would he not have given —

176.	 Ms Venning: The letters were within 
my time. It goes back to the crux of 
the matter being the conversations — 
I accept that they can only be called 
hearsay — that Liam had with the 
former chief executive. Liam would tell 
us that he is very clear that he was 
asked to find facts.

177.	 Mr Easton: He was doing the 
disciplinary process. It is not about 
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facts. He was doing both roles. Did he 
know about those two letters going out?

178.	 Ms Venning: He had no involvement in 
that because he had been involved in 
the initial investigation.

179.	 Mr Easton: Did he see those letters?

180.	 Ms Venning: No. He had no involvement 
in that.

181.	 Mr Easton: He did not see those letters 
at all?

182.	 Ms Venning: No. He had no involvement.

183.	 Mr Easton: Who saw those letters apart 
from you?

184.	 Ms Venning: The letters came into 
the organisation through the company 
secretary because they engaged the 
external advice.

185.	 Mr Easton: Who was the company 
secretary?

186.	 Ms Venning: The company secretary’s 
name is Mark Ellesmere. The letters 
were not checked internally. We took the 
advice of the external advisers.

187.	 Mr Easton: Is that not gross 
incompetence?

188.	 Ms Venning: The HR team also saw the 
letters, but it did not check them.

189.	 Mr Easton: And Mark Ellesmere 
appointed the legal firm to advise on the 
disciplinary case?

190.	 Ms Venning: Yes.

191.	 Mr Easton: So really nobody in your 
organisation knows how to carry out a 
disciplinary process. Nobody seems to 
know how to do it properly.

192.	 Ms Venning: We do know how to carry 
out a disciplinary process, but I have 
to accept that, in this case, it was not 
handled well.

193.	 Mr Easton: Do you accept that the 
disciplinary process was extremely 
flawed and not carried out in line with 
the proper rules and regulations?

194.	 Ms Venning: Yes.

195.	 Mr Easton: Who is holding those 
people to account for this debacle of a 
disciplinary process? Has anybody been 
held to account for not knowing how to 
carry out a disciplinary process?

196.	 Ms Venning: The disciplinary process 
has concluded. The interviews have 
taken place with the individuals involved. 
I am comfortable that the account 
that was given to me through that 
process indicates that, in relation to 
the invoice-slicing or the facts that were 
put to those people, there was nothing 
further to take through that disciplinary 
process.

197.	 Mr Easton: You reached that decision 
because the letters that you sent out 
were flawed in the first place.

198.	 Ms Venning: I accept that the letters 
that were sent out in the first place 
were flawed. However, the delegation 
authority that those people had was 
clear to me when I spoke to them. That 
was subsequently picked up in the 
letter that I issued to them following the 
disciplinary proceedings, which accepted 
that their delegation authority was 
£50,000 and not £20,000.

199.	 Mr Easton: Do you not think that, 
because the whole process was flawed, 
the whole thing should have been done 
again properly?

200.	 Ms Venning: On the issue of the 
£50,000 and the £20,000 figures, 
the individual who spoke to the 
company was clear that he asked for 
those invoices to be limited. From the 
conversations that I have had with 
individuals since and from the way in 
which we have managed the metering 
contract since, it is clear to me that, in 
limiting the invoices, the intention was 
to limit the amount of work that needed 
to be checked and thereby make it 
easier to manage the contract.

201.	 I will take you back to the work that 
was carried out. There were large 
volumes of low-value transactions, and 
when invoices were very large, if one 
transaction was queried — if one meter 
could not be found or if one photograph 
was not there — the whole invoice could 
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get held up, and the contractor would 
not get paid. Subsequently, we have 
made sure that we issue and call for 
work in smaller batches so that we can 
check and clear that work, and, if there 
is a query, we are not holding up large 
amounts of work and money to which 
people are rightfully entitled.

202.	 Mr Pengelly: There is a wider point 
about the disciplinary process being 
run again. The disciplinary process 
concluded, and we accept that it was 
flawed. The first thing to recognise is 
that, as an employer, NI Water owes 
a duty of care to the people who were 
subject to the disciplinary proceedings 
and, given that it concluded that there 
was a flaw in the process — you could 
debate the significance of the flaws 
for quite a while — it would have been 
unfair to those two individuals to rerun 
the process. As I said in answer to 
Mr Copeland’s question, based on all 
the evidence that I have seen, I have 
not seen any evidence of fraud. I have 
seen evidence of poor practices in 
contract management. That was rife 
throughout Northern Ireland Water 
at the time, and this Committee has 
had a number of sessions on that. It 
was about organisational failings, not 
about singling out two individuals and 
rerunning a disciplinary process a couple 
of times to have a go at them. The 
vast majority of the recommendations 
from the earlier internal audit work 
were very much focused on contract 
management. They have been picked up 
and actioned organisationally, and that 
is the right way to deal with the culture 
of contract management throughout the 
organisation rather than targeting two 
individuals who were caught up in the 
process.

203.	 Mr Easton: I am not here to have a go 
at the two individuals. I am trying to 
point out to you the gross incompetence 
of staff in NI Water and how they 
handled the whole process. Not only 
were the two individuals, whether they 
were innocent or guilty, tipped off before 
a fraud investigation but there were 
numerous phone calls and messing 
about with letters, and so on. For such 

senior management, the whole process 
is beyond belief. I want to know why that 
happened. We need to get to the bottom 
of it because that is not acceptable, 
and we need to know that that has been 
rectified and will never happen again. It 
is up to you to convince me of that.

204.	 Mr Pengelly: I appreciate that, and I 
hope that I can go some way towards 
doing that. In looking forward, NIW and 
the Department have refreshed their 
guidance. Indeed, we will certainly do 
so again in light of the report from 
the Committee in due course. There 
were problems with the disciplinary 
process. If, in a hypothetical situation, 
we were able to airbrush the then chief 
executive’s e-mail in January that said 
to conduct investigations under the 
disciplinary process, the work that 
took place would be valid as part of 
an early fraud investigation. There 
was work by internal audit, and there 
were preliminary interviews with the 
employees concerned. That led to a 
report that formed the basis, in and 
around July, of the framing of disciplinary 
charges. The reason we say that the 
disciplinary process started early 
was because of that e-mail, but there 
were no other substantive elements 
of a disciplinary process that started 
ahead of July. However, I do not want 
to argue that a disciplinary process did 
not start because the word was used, 
and, as I said, I absolutely take the 
point that it should not have started 
then because there was a real risk of 
putting individuals who would be subject 
to disciplinary mechanisms on guard 
or on alert. In this case, we need to 
keep reminding ourselves that the two 
individuals concerned identified the 
problem to management in the first 
instance. So, to the extent that they 
needed to be on alert, they were, and 
they were put on alert by their telling 
management about what they had done.

205.	 Mr Easton: I have one final question. 
Why did DRD fail to inform the Auditor 
General of the suspected fraud, in 
accordance with the Department of 
Finance and Personnel’s guidance? Is 
that not a serious breach of procedure 
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by DRD? Who made the decision not to 
report that? It is in the report.

206.	 Mr Pengelly: I will start at the back. 
Nobody made a decision not to inform 
the C&AG. The notification to the 
C&AG did not happen because of 
an administrative oversight. It was a 
serious lapse on our part, for which we 
apologise to the Committee and to the 
C&AG. It should have been reported the 
first time we knew about it, but it was 
purely an administrative oversight. It 
was not a conscious decision not to tell 
the C&AG.

207.	 Mr Easton: Has it happened before?

208.	 Mr Pengelly: I suspect that it may have 
done, but I do not know what I do not 
know. If I did not know about something 
and did not tell the C&AG, I am not 
aware of it.

209.	 Mr Easton: Do you not know your 
guidelines?

210.	 Mr Pengelly: We do. This should not 
have happened. It was an oversight.

211.	 Mr Easton: How many oversights were 
there? There were oversights in how 
you handled grievance procedures, and 
so on, and now this one. How many 
oversights were there in Northern Ireland 
Water?

212.	 Mr Pengelly: You used the word 
“oversight”. I think that the grievance 
procedure could have been handled 
better, but there was no oversight with 
that. This was a notification.

213.	 I want to be absolutely clear that this 
was important: it should have been 
done, and it is a matter of regret that it 
was not. However, the failure to notify 
the C&AG in no way undermined the way 
that we treated the issue from that point 
on. Notification to the C&AG just puts it 
on his radar. The C&AG is not part of the 
investigative process, and he certainly 
does not come along at that stage and 
make sure that we are doing things 
correctly. It is a much more reflective 
view, so I do not think that it undermined 
the process. However, it was an 

oversight on our part, and it should not 
have happened.

214.	 Mr Easton: Whose job would it have 
been to inform the C&AG if there had 
not been that oversight?

215.	 Mr Pengelly: It should have been the 
shareholder unit in the Department 
when it received notification from 
Northern Ireland Water about the 
suspected fraud. There is a standard 
form, and the details should have been 
put on that and sent to the C&AG.

216.	 Mr Easton: Did anyone discuss not 
informing the C&AG? Were you party to 
anything like that?

217.	 Mr Pengelly: The explanation that I have 
been given, which I fully accept, is that it 
was an administrative oversight.

218.	 Mr Easton: If the staff of Northern 
Ireland Water were politicians, they 
would not get elected if they kept doing 
what they are doing. They might need to 
buck their ideas up a wee bit.

219.	 The Chairperson: Thank you, Mr Easton. 
A number of members want to ask 
supplementary questions. Alex, are you 
finished with your line of questioning?

220.	 Mr Easton: Yes.

221.	 The Chairperson: Trevor Clarke, Paul 
Girvan and Adrian McQuillan want to ask 
supplementary questions. Please keep 
them brief, because I want to move on 
to Mr Rogers’s questions.

222.	 Mr Clarke: Thank you, Chairperson. 
My question is along the same lines 
as my colleague’s. I suppose that it is 
back to the idea of perception. With the 
catalogue of all the different things that 
happened, one could perceive that there 
may have been a different motive.

223.	 Sara, from the report, I am a wee bit 
unclear about the telephone call. I am 
concerned about how that happened. I 
accept that you said that it should not 
have happened in the way that it did and 
that it should not happen in the future. 
In the first telephone conversation with 
the individual concerned, he suggested 
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that it was his line manager. What grade 
was that line manager at that time?

224.	 Ms Venning: The line manager is what is 
known in NI Water as a level 3.

225.	 Mr Clarke: Is that individual still with the 
organisation?

226.	 Ms Venning: Yes.

227.	 Mr Clarke: He then suggested that it 
was someone else. Is that person still 
with the organisation?

228.	 Ms Venning: No. There was an initial 
suggestion that the instruction came 
from a director. However, that was 
subsequently clarified in face-to-face 
interviews, in which the contract 
manager was very clear that the 
instruction had come from his line 
manager.

229.	 Mr Clarke: Sorry, from whom?

230.	 Ms Venning: His line manager.

231.	 Mr Clarke: Is that the grade 3 who is 
still with the organisation?

232.	 Ms Venning: Yes. However, he absolutely 
and categorically denied that that 
was ever the case. No evidence was 
uncovered in the electronic sweep, 
which was able to pick up any deleted 
material. There was no evidence to 
back that up, and the team was unable 
to categorically discover who gave that 
instruction.

233.	 Mr Clarke: Given that you have 
depended on other telephone 
conversations and verbal material, 
there is nothing to suggest that, in this 
case, given that verbal is acceptable 
in other cases, that it was not a verbal 
instruction.

234.	 Ms Venning: That is correct, and you 
have no means to —

235.	 Mr Clarke: So you could cast 
reasonable doubt on that.

236.	 What level is the person at now who was 
the level 3 manager at that time?

237.	 Ms Venning: That person is still a level 
3 manager in the organisation.

238.	 Mr Girvan: I want to come back to 
Alex’s earlier question. Given that 
Northern Ireland Water was seen as a 
Go-co, did that make a cultural change 
to the organisation whereby it felt that 
it was less in the line of scrutiny or 
accountability? Was there a possibility 
that that was the case? It appears 
that the company did things that do 
not necessarily equate with a well-
run Department. It is evident that a 
culture may have been created in the 
organisation when it became a Go-co in 
2007. A few years in, and things have 
been quite lax.

239.	 Ms Venning: I am not sure that that 
would necessarily be the case, in that 
the obligations on a company under 
the Companies Act are equally onerous 
on ensuring that money is properly 
accounted for and that contracts are 
properly let. Therefore, there is no 
freedom to say that a company can 
have a culture of not having expenditure 
properly approved because it is a Go-co. 
I accept that a number of irregularities 
were uncovered. From 2010, there 
has been an extensive programme to 
regularise contracts. Last year, the 
NI Water accounts were clean in that 
regard; they were unqualified, as they 
were the previous year. Therefore, I 
would not link it to the fact that the 
company was a Go-co. I would say 
that there was work to be done, but 
extensive work has been carried out in 
that regard.

240.	 Mr Girvan: I accept that there have been 
dramatic improvements in the accounts 
of the past two years with regard to 
their being signed off and clarified, and 
everything has been OK. Is that not due 
to the fact that, had the spotlight not be 
shone on certain issues, what happened 
would have continued, and we could be 
investigating much more had it not been 
picked up? By today, it could have been 
a lot worse. As I said, I appreciate that 
paper refuses nothing; accounts can be 
signed off, but that does not mean that 
everything is 100%. It seems to me that 
there was a culture whereby NI Water 
felt that it could do what it wanted. 
To allow that to happen, somebody 
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was giving certain people cover, which 
allowed them to slice invoices — or 
whatever way you want to put it. That 
culture must have been there. Maybe it 
did not happen with one contract only; it 
could have happened with several.

241.	 Mr Gary Fair (Department for Regional 
Development): I will speak from the 
Department’s point of view at the time. 
The governance letter that was put in 
place, which outlined the governance 
relationship between DRD and Northern 
Ireland Water when it was established 
as a Go-co in 2007, was still in place. 
There would have been expectations 
that the company was not doing what 
you were describing and that it was 
managing its affairs properly and in 
every way that would be appropriate.

242.	 Mr Girvan: Expectations.

243.	 Mr Fair: Yes, but the company was 
established at arm’s length from the 
Department. Changes came about from 
January 2009 with the reclassification 
to a non-departmental public body 
rather than a public corporation, 
which the Go-co was when it was 
established. It had an immediate 
impact on the Department’s budget 
and there were public expenditure (PE) 
implications. Further to that — it was 
probably when all this came to light 
— it was at a transitional time when 
the governance relationship between 
DRD and Northern Ireland Water was 
being strengthened, and we were 
requiring more information than would 
have been anticipated if charging had 
been introduced as planned and the 
company had become self-financing. 
So it was a transitional period from 
everyone’s point of view. Things would 
have developed automatically around 
that time and onwards, and things such 
as this probably would have come to 
light because of the more stringent 
governance requirements as a result of 
the amount of public money that was 
going into the company.

244.	 Mr Copeland: Perhaps Richard or one 
of his colleagues could answer this 
question. How does invoice slicing 
occur? Did that happen in Northern 

Ireland Water when it was realised 
that a specific invoice from company E 
exceeded the permitted payments? Was 
there any communication between that 
person and the person in company E 
who would have been required to rejig 
the invoices to suit the requirements? 
What is the mechanism for that?

245.	 Mr Pengelly: It goes back to the point 
that a lot of this emerged through 
oral interview as opposed to being 
documented. The view that was put 
forward from the contract manager, 
who did not initiate the instruction to 
company E to slice invoices but who 
inherited that position, made a lot of 
sense. His view was that the volume of 
installations, which are of fairly low value 
individually but were being rolled up and 
put on one invoice, meant that when 
it came into Northern Ireland Water, it 
was a monumental task to check each 
and every one. If there was one query 
on one small installation, it delayed the 
payment of a very substantial invoice, 
which caused cash flow difficulties for 
the company and, presumably, for its 
subcontractors.

246.	 The view was that each and every one 
of those items must be checked to a 
certain standard, but rather than send 
us an invoice for a very large amount, 
the company should invoice us more 
frequently, which means that we can 
do the checks in smaller batches. It 
means that, if there is a query, it does 
not delay the processing and payment. 
The problem is that as an indicator 
of fraud, looking at it from the other 
end of the telescope, an invoice value 
of £20,000 in this case needs to be 
checked by a certain level of employee 
in the company. If an invoice goes 
over £50,000, a more senior manager 
needs to check that and approve it for 
payment. The reason why invoice slicing 
is an indicator of fraud is that it can 
bring the level of scrutiny of invoices 
prior to payment down a notch, and 
senior managers do not see them.

247.	 No one has admitted to giving the 
instruction so we cannot know 
definitively, but the contract manager 
who was in place post-April 2009 had a 
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view that, perversely, it led to a stronger 
control environment because it meant 
that more checking of individual items 
could be done at a quicker pace.

248.	 Mr Copeland: Did it require any actions 
in company E?

249.	 Mr Pengelly: Company E, again based 
on information from interviews, received 
the instruction to do it. It was not about 
inflating invoices; instead of sending us 
an invoice every fortnight, it was asked 
to send us an invoice every week. That 
was the sort of instruction that was 
given.

250.	 Mr Copeland: Do we know who sent the 
company that e-mail?

251.	 Ms Venning: We know that the contract 
manager gave that instruction to the 
company. We know that, in a meeting 
with the company, he asked the 
company to send us invoices with lower 
amounts of work in them and to keep 
them below a certain value.

252.	 Mr Copeland: Was he acting within his 
own employment remit in doing that?

253.	 Mr Pengelly: His story is that it was 
either his level 3 or his director —

254.	 Mr Copeland: I did not ask you that. I 
asked whether he was capable, within 
the terms of his employment, of taking 
that decision.

255.	 Ms Venning: He did not take the 
decision.

256.	 Mr Pengelly: He maintains that he did 
not take the decision and that he was 
instructed by his boss to pass that 
instruction to the company. According 
to the contract that was in place, the 
company invoices for work done.

257.	 Mr Copeland: Is it correct that this 
individual’s computer hard drive was 
examined?

258.	 Ms Venning: Yes, and his boss’s.

259.	 Mr Copeland: And his boss’s?

260.	 Ms Venning: Yes.

261.	 Mr Copeland: And there was no 
evidence?

262.	 Ms Venning: There was no evidence.

263.	 Mr Copeland: Was a director involved 
somewhere above that?

264.	 Mr Pengelly: There was a director, but 
the director left the company about six 
months previously.

265.	 Ms Venning: In June 2009.

266.	 Mr Copeland: Did he take his hard drive 
with him?

267.	 Ms Venning: He had left six months 
previously. What usually happens is that 
computers are redistributed.

268.	 The Chairperson: I do not want to go 
over old ground, but given that the 
disciplinary process happened before 
there was an opportunity in advance of 
any internal fraud investigation — we 
talked about the lack of best practice 
and good governance and what should 
have happened — was there a concern 
at any time about further exposing NI 
Water’s funds? In other words, was there 
a concern for the organisation’s assets? 
If so, when did that arise?

269.	 Mr Pengelly: There was. At no point in 
the documentation that I worked through 
did I read about anyone expressing a 
concern about the assets or cash flow 
of Northern Ireland Water. The only thing 
identified in the initial work, and then 
the fraud investigation, was that there 
was an indicator of fraud in the invoice 
slicing. No evidence was uncovered 
at any stage of actual fraud being 
perpetrated on Northern Ireland Water or 
company E by employees or by company 
E. There was no evidence of fraud. All 
payments were traced to invoices; all 
invoices were traced back to agreed 
rates in a contract; and it was confirmed 
that the work on all items charged on 
those invoices, on a sample basis, had 
been done. So there was no evidence of 
fraud.

270.	 The Chairperson: You were satisfied at 
that time that the organisation’s assets 
were —
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271.	 Mr Pengelly: Yes.

272.	 Mr Rogers: Apologies for missing the 
start of the meeting. You said something 
that struck me when you talked about a 
well-established fraud investigation plan. 
Was the PSNI part of that plan?

273.	 Ms Venning: Yes. The plan stated that 
early involvement of the PSNI would be 
beneficial. That was in the policy at the 
time.

274.	 Mr Rogers: So it was not followed.

275.	 Ms Venning: That is correct.

276.	 Mr Rogers: What were the plan’s 
recommendations on when you should 
bring in the central investigation service 
experts? You did not have real expertise 
to deal with fraud. What did your plan 
say about that?

277.	 Ms Venning: The plans state that a 
case manager is assigned when a fraud 
investigation is kicked off, and the case 
manager can decide what assistance is 
required. In any fraud investigation, you 
need to decide on the appropriate team 
to form around the investigation. The 
plan allowed for that. In this instance, 
the additional support that was provided 
came in the form of the forensic 
accountants who were used for the 
electronic work.

278.	 Mr Rogers: In retrospect, do you believe 
that that was sufficient?

279.	 Ms Venning: In retrospect, it is 
preferable if those tasked with 
conducting the investigation and the 
investigatory interviews are qualified 
to take them in line with the Police and 
Criminal Evidence (Northern Ireland) 
Order 1989 (PACE). That is why we have 
taken six individuals in our company 
through the CIPFA qualification, which 
means that we have internal capacity. 
We engage with the PSNI at an early 
stage, and we also have links with the 
team in DARD. We work through that 
team to agree terms of reference, speak 
to them as investigations proceed and 
take feedback from them. I hope that 
that answers your question.

280.	 Mr Rogers: I have heard on a number of 
occasions that there was no evidence 
of fraud. Could that possibly be down 
to the fact that the investigation was 
not sufficiently forensic to uncover the 
fraud?

281.	 Mr Pengelly: I genuinely do not believe 
so, because fraud would be defined 
as a payment by NIW in excess of 
agreed rates or for work that was 
not completed. That work is financial 
accountancy investigation. It was 
undertaken by a fully qualified chartered 
accountant who headed the internal 
audit team. Forensic audit techniques 
are much more sophisticated techniques 
that are undertaken very rarely. There 
is, therefore, some expertise. This was 
fairly standard audit work that was 
undertaken by a professionally qualified 
individual, and no irregularities were 
found. I genuinely do not think that 
additional forensic work is the issue 
in this case. The big point from my 
perspective and from Sara’s is this: had 
there been more subtleties to a case, 
other than this, and we had not brought 
in that additional resource, there 
could have been significant problems. 
However, in this case, I do not think that 
it led to any problems.

282.	 Mr Rogers: However, there is an 
acknowledgement that it was not the 
plan that was the problem but the 
implementation of the plan.

283.	 Mr Pengelly: Yes and no. We need 
to bear in mind that when Sara talks 
about the plan, it is guidance for 
those undertaking investigations. 
Guidance is only guidance: it is not 
a prescriptive, tick-box approach that 
says that in certain circumstances, you 
do this, because it covers a range of 
circumstances. The guidance states that 
you should consider drawing in other 
experts or that early engagement with 
the PSNI would be beneficial, but it does 
say that it is mandatory. The flaw was 
that the full thinking on whether those 
options should have been pursued 
was not taken or documented. I do not 
believe that the fact that those options 
were not pursued undermined the 
legitimacy of this investigation.
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284.	 Mr Rogers: Why were only two hard 
drives to be investigated? In answer to 
Mr Copeland, you said that a previous 
director had left six months previously 
and you told us what happened to his 
hard drives. Are these hard drives stand-
alone computers? Surely there must be 
a backup. All the systems that we use 
in our offices allow us some form of 
backup. Is there no way that you could 
go back into the records of the person 
who left six months previously?

285.	 Ms Venning: You could, and, given that 
the terms of reference were framed and 
the initial work asked for the hard drives 
of the two individuals to be examined, if 
any evidence that pointed to the director 
had been uncovered, the scope could 
have been widened. However, there was 
not, and it was felt that, in securing 
evidence, the financial system that the 
invoice was passed through meant that 
the evidence was secure. It could not 
have been tampered with, was held 
centrally and was examined. The other 
two individuals had contact with the 
company — they had a transactional 
interaction with company E — which is 
why their hard drives were selected to 
be isolated and forensically examined.

286.	 Mr Rogers: In the context of the wider 
investigation, this happened on this 
director’s watch as well. Would it not 
have been advisable to examine the 
hard drives of other people involved?

287.	 Ms Venning: The team leading the 
investigation felt very clearly that 
nothing pointed towards the director that 
would have warranted that hard drive to 
be lifted and searched.

288.	 Mr Pengelly: Given that the team was 
looking at the machines of the level 3 
and the contract manager, any direction 
from the director to either of those two 
individuals would have been present 
on the machines. They were being 
examined because an e-mail or an 
instruction goes somewhere, so it would 
have been within the scope. I accept 
your point; the terms of reference 
should have been more specific about 
looking at the directors to the furthest 
extent possible. I absolutely accept the 

assurances that I have been given by 
Sara and the team who were doing the 
work that, had any evidence emerged, 
it would have been pursued. However, 
looking at one side of the situation 
would have uncovered whether there had 
been anything in the form of a direction 
from the director.

289.	 Mr Rogers: When you talk about the 
team, are you referring to your team or 
the forensic experts that you brought in?

290.	 Mr Pengelly: It is the internal team led 
by the head of internal audit.

291.	 Mr Rogers: The internal audit team had 
limited expertise in forensic audits.

292.	 Mr Pengelly: Yes, that is right.

293.	 Mr Rogers: Was that a possible 
weakness?

294.	 Mr Pengelly: Its obvious weakness 
was in interrogating IT, and it secured 
external expert help for that. Other 
forensic techniques may have been 
useful — clearly, I am not a forensic 
expert — but we are not aware of any 
obvious gaps when the team could have 
utilised external skills.

295.	 Mr Rogers: Why did the investigation 
not cover all aspects of that suspected 
officer’s work, his earlier place of 
employment and so on? Is that down 
to your team doing this rather than the 
forensic experts?

296.	 Mr Pengelly: No, it is because we were 
dealing with a specific issue in a well-
defined area. If the initial investigation 
had uncovered actual fraud, we would 
have taken stock and looked at how we 
could have investigated other areas. As 
for investigating previous work, I do not 
know how you would begin to do that. 
The nature of the allegation did not point 
to anything else in his previous work. 
This was about the splitting of invoices 
for one company. They were subject 
to examination. Had that identified 
anything, the chain of evidence and 
indicators would have been pursued.

297.	 Mr Rogers: The man on the street would 
say that you did not dig deeply enough.
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298.	 Mr Pengelly: That goes back to my 
point: the guidance says that you should 
consider other work and previous 
employment. The guidance is to guide 
and inform. If there was a failure in 
that circumstance, it was not the 
consideration of that point. Its legitimate 
elimination in the early work was not 
appropriately documented. The evidence 
when the investigation was initiated 
contained the phrase “look at earlier 
periods of employment”. Look at what? 
If it were a middle-aged man, I do not 
know how far we go back or what we 
look at. We need a signpost to point us 
where to go. The preliminary work was 
to see whether there was any fraud.

299.	 Mr Rogers: Is the guidance inadequate?

300.	 Mr Pengelly: The guidance is absolutely 
adequate. However, before we talk 
about arm’s-length bodies, we need to 
bear in mind that there are 25,000-
odd employees in the Civil Service 
dealing with a massively complex range 
of different scenarios. The guidance 
is there to try to help us all through 
the process; it needs to be used 
intelligently. If there is a failing, it is not 
a failing of the guidance; it is the failing 
in saying that we need to think about 
this and document the thought process 
and the conclusion drawn from it.

301.	 Mr Rogers: Do DFP guidelines and NI 
Water’s fraud policy not require you to 
investigate all aspects of that particular 
person in employment?

302.	 Mr Pengelly: No. DFP may have a view, 
but my view is that they do not require 
it. It is a piece of guidance that it should 
be considered, and, where appropriate, 
pursued. DFP may want to clarify that.

303.	 Mr Rogers: In light of the investigation, 
are there any plans to revisit the 
guidance to tighten it?

304.	 Mr Pengelly: Our guidance and Northern 
Ireland Water’s guidance flows from the 
DFP guidance. As I said, DFP might want 
to — Fiona is here — clarify whether, 
in the light of that, it wants to revisit its 
guidance.

305.	 Ms Fiona Hamill (Treasury Officer 
of Accounts): In this instance, Mr 
Pengelly is absolutely right. The 
guidance is clear: if there are indicators, 
consideration should be given to 
investigating an employee in their 
previous positions. However, it is a 
“consideration”; it is not a requirement. 
It has to be a judgement case by case.

306.	 Mr Rogers: We have talked about 
invoice slicing as well. Are there other 
examples of invoice slicing in Northern 
Ireland Water?

307.	 Ms Venning: Not to our knowledge.

308.	 Mr Kieran Donnelly (Comptroller and 
Auditor General): The guiding principles 
on handling fraud are in figure 1 of the 
report. Principle 5 states:

“All aspects of the suspected officer’s work 
should be investigated, not just the area 
where the fraud (or suspected fraud) was 
discovered.”

309.	 That was not challenged when we were 
clearing the report.

310.	 Mr Pengelly: To be clear, I am not 
challenging it now as a guiding principle. 
It is not a mandatory requirement for 
each and every circumstance.

311.	 Mr Rogers: Should it not be?

312.	 The Chairperson: Should it be made a 
mandatory requirement?

313.	 Mr Pengelly: My personal view is no, 
but, ultimately, it is DFP’s guidance; it 
might want to consider that.

314.	 Ms Venning: It is included in the fraud 
response plan of NI Water.

315.	 Mr Rogers: This is not the first time 
that NI Water has been before the Public 
Accounts Committee, and it may not be 
the last. Could you be back in two years’ 
time with the same story again?

316.	 Ms Venning: I do not believe so.

317.	 Mr Rogers: Why?

318.	 Ms Venning: Because we have taken on 
board the report and the investigations. 
I have seen evidence of changes since 
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March 2013 in investigations that have 
happened. However, I have to bear in 
mind that people run processes. The 
responsibility on us is to make sure that 
people are aware of our plans and the 
standards to which they should operate. 
We do that. We have communicated 
that with people. It is our responsibility 
to provide them with training, and we 
do that. I cannot give an absolute 
guarantee that I can control every action 
of every individual in an organisation. 
However, we do all in our power to take 
the recommendations from reports 
such as this and incorporate them 
into our guidance to make sure that 
the guidance lives in the organisation, 
because if people are familiar with 
it and live with it day and daily, when 
something is invoked in a crisis they 
are much more likely to say, “I know the 
plan: on day one, I must escalate this” 
rather than get caught up in a well-
intentioned set of actions that possibly 
falls outside a plan.

319.	 Mr Pengelly: One small indicator, Mr 
Rogers, is that since the work with the 
Audit Office on this report, I think that I 
am right in saying that in every incident 
of suspected fraud, without exception, 
there has been a conversation at an 
early stage with the PSNI about taking 
forward the investigation. That is 
one small indicator of the change in 
approach.

320.	 Mr Rogers: In future, will that “should” 
become “must”?

321.	 Ms Venning: In every aspect of a 
suspected officer’s work?

322.	 Mr Rogers: Yes.

323.	 Ms Venning: There has to be 
proportionality and judgement. It is 
guidance, and we have to balance risk 
with being thorough. I think that, as 
it is, the fraud plan is sufficient and 
allows for terms of reference to start 
and to widen. It certainly encourages 
that. A case manager is assigned to 
each fraud case and is responsible for 
interrogating, setting the scene and 
ensuring that adequate people are 

brought into the investigation and that 
the investigation is wide enough.

324.	 Mr Rogers: With all due respect, that 
sounds great in theory, but the practice 
has worked out to be different. You said 
that there was no evidence of other 
examples of invoice slicing in NI Water, 
is that right?

325.	 Ms Venning: Yes.

326.	 Mr Rogers: Has an investigation 
been carried out in that area in other 
departments?

327.	 Ms Venning: Other departments outside 
NI Water?

328.	 Mr Rogers: No, in NI Water. You say that 
this —

329.	 Ms Venning: I am not aware of any 
evidence. Through our annual internal 
audit plan, we now have contracts that 
we check routinely. You could say to 
me, “How can you know?” Through our 
internal audit plan, we carry out checks 
on some of our larger contracts and 
contracts of importance, and none of 
that work has indicated any invoice 
slicing. We have a routine programme 
whereby we look at contracts and rotate 
that around the variety of contracts that 
we have, and we have not uncovered any 
evidence of that.

330.	 Mr Rogers: That leads me to another 
point about the rigour of this. The 
sample of invoices was just 8% of the 
total, and a sample of meter installation 
represented 0·8% of the total number 
and 3% of the total value of invoice 
to meter. Are those not very small 
samples?

331.	 Ms Venning: The sample was 8%, which 
accounted for nearly 15% of the value 
of money spent under the contract, 
which was significant, reasonable and 
proportionate. For that 15% of value 
in all the invoices that were checked, 
we were able to link the work back the 
whole way through to the contract rates.

332.	 Mr Rogers: In your previous answer 
about invoice slicing, you said that you 
take a sample. I am concerned that if 
you have such a small sample in this 
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case, there could possibly be other 
examples of invoice slicing slipping 
through the net.

333.	 Mr Pengelly: That is an issue when you 
take a sample, but we said earlier that 
the guidance says, “You must consider 
the use of appropriate experts.” That 
was in the context of, for example, 
forensic auditing techniques. The use 
of sampling is very basic; it is one of 
the first things that you learn when 
you start to train as an accountant 
or auditor. The sample size was 
determined by someone who was both 
a fully qualified chartered accountant 
and a qualified internal auditor, and it 
was her professional judgement that 
the sample size was appropriate. She 
is appropriately and professionally 
qualified. That is the basis upon which 
the sample was determined; it was not 
determined by people at head office 
plucking a number out of the air. In my 
experience as an auditor, many years 
ago, it is not out of line with any sample 
size that I would have used.

334.	 Mr Rogers: You emphasise the bigger 
percentage, but the sample of meters 
that was installed was 0·8% of the total.

335.	 Ms Venning: The work under that 
contract involved meter installation 
and carrying out surveys. Think about 
carrying out a survey. There is no 
physical evidence; you cannot physically 
verify a survey, because a survey is a 
piece of work that says which property is 
supplied from where. For the invoices in 
the sample that had meter installations, 
a number of the meter installations on 
each invoice, either five or three, were 
then selected to be checked further to 
verify them. We asked to see a picture 
of the meter as it was installed in the 
ground; we checked to ensure that 
the meter reading appeared in the 
billing system and that matched the 
photograph of the meter installed in 
the ground; finally, we checked to see 
whether we ever saw the meter-read 
for the meter that was photographed, 
subsequently in the billing system, and 
then verified by a meter reader. That 
is where the 140 meters that were 
selected came from. They were the 

installations that you could physically go 
and look at. You cannot physically see a 
survey.

336.	 Mr Rogers: Was it that eight of those 
140 meters could not be located? There 
was no evidence of site visits to look for 
them.

337.	 Ms Venning: For each of those eight 
we saw a photograph so that we could 
see it in situ. The contractor said: 
“Here is the photograph of this meter 
as installed in the ground.” For each of 
those eight, we were further able to see 
that it was recorded and uploaded in the 
billing system. The final check was for 
the meter reader to read the meter, and, 
in those instances, they had not got to it 
in their reading schedule. NI Water reads 
meters once every six months, so the 
team had agreed with management that 
once the meters had been read, that 
that information would be fed back. That 
was the third check in a series of three. 
The first two checks were deemed to be 
sufficient to substantiate the existence 
of the meter.

338.	 Mr Rogers: How do you know that it 
was that particular meter and not some 
other?

339.	 Ms Venning: The meters have unique 
serial numbers.

340.	 Mr Rogers: OK. The team did not 
interview any suspects or witnesses as 
part of the investigation, but placed its 
reliance on the interviews conducted as 
a part of the disciplinary investigation, 
which had started before the fraud 
investigation commenced. Were no 
interviews of suspects carried out as a 
part of the fraud investigation? Is that 
what happened?

341.	 Ms Venning: Yes. That goes back to the 
blurring of the distinction between the 
disciplinary and the fraud investigation. 
The same people carried out interviews 
at the outset in order to establish 
facts, and, based on those interviews, 
conclusions were reached and 
transactional testing occurred. What we 
have been talking about at this point in 
the hearing has been the transactional 
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testing that took place. Yes, you are 
correct.

342.	 Mr Rogers: I apologise if this question 
was asked before: was it done the 
wrong way round? Should the fraud 
investigation have happened first?

343.	 Ms Venning: Absolutely. The fraud 
investigation should have come first.

344.	 Mr Clarke: I want to ask about some 
matters supplementary to the questions 
that Sean has asked. Let us go back 
to the guidance. I am a bit sceptical, 
as usual, as to how this has been 
treated. Sara said that procedures 
would be put in place, people would 
be trained and they would live with it 
day and daily. Yet and all, the person 
who started the disciplinary process 
was a director. When you made that 
statement, I assumed that we were 
talking about middle management 
rather than directors. Surely your 
director should have been living with it 
day and daily — I am not talking about 
guidance, but disciplinary procedures. 
What confidence are you giving us with 
that bland statement that you are going 
to bring these people in, basically re-
educate them and that they are going to 
live with it day and daily? Are you for one 
moment suggesting that they were not 
familiar with their procedures on a day-
and-daily basis up until today?

345.	 Ms Venning: No; I am not suggesting 
that at all. I suppose that I have to 
go back to the instructions that were 
given to Liam and the clarification that 
he received from the chief executive, 
whereby he was to find out the facts.

346.	 We have taken six people from the 
organisation and put them through 
training. I have seen, at first hand, the 
rigour that is now put into our fraud 
investigations. This document has been 
used in the organisation, if you like, in 
check-list format to make sure that we 
are doing what is in our fraud response 
plan and how that meets what is in this 
document. I know that you need to see 
the evidence of that, and I suppose that 
the evidence will be that you do not see 

me here again. I see the evidence of it 
working in the organisation.

347.	 Mr Clarke: Paragraph 32 of the report 
states that company E admitted that 
this came from it since 2008. Sara, 
what is your definition of invoice slicing?

348.	 Ms Venning: Invoice slicing is limiting 
the value of invoices to below a certain 
value.

349.	 Mr Clarke: In Richard’s answer to, 
I think, Sean, he gave two aspects 
of what fraud could mean. However, 
Richard, there was a third one that 
you left out. When you have an 
opportunity with an organisation that is 
in agreement with the contract manager 
to slice an invoice, you also have the 
opportunity, which was not touched 
on, to increase an invoice as a benefit 
to the person who sliced it in the first 
instance. Is that not a third aspect of 
fraud?

350.	 Mr Pengelly: I think that it is a third 
aspect of fraud —

351.	 Mr Clarke: You did not touch on that 
one.

352.	 Mr Pengelly: — but my answer was 
about invoice slicing. Invoice slicing is 
about chopping a big invoice into smaller 
pieces; it is not about making a small 
invoice bigger.

353.	 Mr Clarke: It is. The practice should 
never have started in the first place. 
Whenever you allow contractors the 
opportunity to slice invoices, there is 
also a possibility that, as an inducement 
to them for doing that, they could benefit 
on the other end of that invoice.

354.	 Mr Pengelly: There is. Absolutely. I 
would point —

355.	 Mr Clarke: The difficulty with the fraud 
investigation that we are looking at is 
that, given some of the people who 
have been involved in it, there is no way 
of proving categorically whether fraud 
took place with the invoice slicing or the 
meters. However, the practice makes 
you suspicious that fraud could take 
place.
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356.	 Mr Pengelly: The only way to prove 
categorically that no fraud took place 
would be through a 100% check of all 
payments. However, a commonly applied 
audit technique is sampling. From the 
samples that were selected, there was 
evidence in all cases that the rate used 
was the appropriate rate for the contract 
and that the work charged for had been 
completed.

357.	 Mr Clarke: If you take that to its 
conclusion, the person who signed 
off on that is most likely the contract 
manager, who had entered into the 
arrangement of invoice slicing in the first 
place. He could also sign off on work 
that had not necessarily been done.

358.	 Mr Pengelly: There is separate and 
independent evidence of the work having 
been done. For the sample selected 
there was physical verification. We have 
talked at length about the installation of 
meters.

359.	 Mr Clarke: How was that carried out and 
by whom?

360.	 Mr Pengelly: In this case, it was by 
physical inspection by a meter reader. 
In eight cases, that information was not 
available, because the meter had not 
been due to be read by the time the 
audit investigation was done. However, it 
subsequently became available and was 
checked. The meter reader was totally 
separate from this line management 
chain and this part of the business. Is 
that correct?

361.	 Ms Venning: Yes; that is correct.

362.	 Mr Copeland: Returning to what Trevor 
said, how was that sample, which gave 
such a magnificent response, selected?

363.	 Mr Pengelly: It was the professional 
judgement of the qualified accountant 
who headed the audit team.

364.	 Ms Venning: She looked at the number 
of meters on the invoice. Depending on 
the value, she took a random sample — 
perhaps three or five — and randomly 
selected whether to take the first, third, 
fifth or seventh meter. It was a random 
selection based on an algorithm.

365.	 The Chairperson: I will bring in Mr Dallat 
in a moment. Who was responsible for 
designing and approving the process 
for making and monitoring payments to 
company E?

366.	 Ms Venning: That would have been the 
members of what was known as the 
customer service team at the time. 
When that contract was established, 
a manager was in place and those 
processes would have been set up when 
the contract was initially let.

367.	 The Chairperson: Would that have been 
a line manager?

368.	 Ms Venning: It would have been a 
level-3 manager, so a fairly senior 
individual in the organisation.

369.	 The Chairperson: Sara, in response to 
Mr Clarke’s earlier question, you said 
that six individuals are being trained. 
Will they be trained in the expertise 
and knowledge in fraud investigation 
for NI Water? Will they be the in-house 
expertise?

370.	 Ms Venning: They are in-house, and they 
are trained not in fraud investigation 
in NI Water specifically but in fraud 
investigation in general. They will be the 
team that we can draw on if we need 
fraud investigation officers to carry out a 
fraud investigation. The case managers 
will still be able to seek external 
assistance should it become necessary. 
For example, we do not possess forensic 
expertise in examining hard drives 
and IT, so we could still go outside the 
company for that. However, we have 
trained six people in the organisation to 
gather evidence in accordance with the 
Police and Criminal Evidence Act (PACE).

371.	 The Chairperson: Has NI Water trained 
them?

372.	 Ms Venning: They have been on a 
Chartered Institute of Public Finance 
and Accountancy (CIPFA) course. We 
released them to train.

373.	 Mr Pengelly: The training is provided 
by the Chartered Institute of Public 
Finance and Accountancy, a respected 
independent body. That is in NI Water. I 
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think that we have trained eight people 
in the Department’s internal audit unit, 
but two have subsequently moved on 
to other posts outside the Department. 
Therefore, since the time of the report 
we have trained six people and are 
building up a cadre of people who 
understand the legal requirements of a 
fraud investigation.

374.	 Mr Dallat: I was just checking up. 
Richard, you were before the Public 
Accounts Committee in July 2010. Is 
that right?

375.	 Mr Pengelly: Can you remember the title 
of the report? Off the top of my head, I 
cannot.

376.	 Mr Dallat: Sorry, when I said “you”, I 
meant the Department.

377.	 Mr Pengelly: Yes, we were here to 
discuss the governance issues, Mr 
Dallat.

378.	 Mr Dallat: Your Department was here to 
answer for its stewardship of NI Water. It 
was not you personally. Who was it?

379.	 Mr Pengelly: In July 2010? That would 
have been Mr Priestley.

380.	 Mr Dallat: Paul Priestley?

381.	 Mr Pengelly: Yes.

382.	 Mr Dallat: Your former chief executive 
was then exposed as a person who 
was at least economical with the truth. 
What happened between July 2010 and 
January 2011 when he resigned and 
headed off with a bag of money under 
his arm? What was your Department 
doing?

383.	 Mr Pengelly: I am not sure —

384.	 Mr Dallat: How did you try to control the 
man?

385.	 Mr Pengelly: I am sorry, Mr Dallat, but 
I cannot be particularly helpful with 
this, as I was not in the Department 
at the time. In preparation for today, I 
focused on the report that is before the 
Committee.

386.	 Mr Dallat: Perhaps we need those who 
came before the Committee. There is a 
serious overlap between that.

387.	 Paragraph 11 rightly raises concerns 
about the role of Mr MacKenzie and the 
audit committee and how it exercised 
its oversight. Was an audit committee in 
place at NIW at the time?

388.	 Mr Pengelly: Yes, there would have 
been.

389.	 Ms Venning: Yes.

390.	 Mr Dallat: Will you please tell us who its 
chair was?

391.	 Mr Fair: Don Price.

392.	 Mr Dallat: Does that name mean 
anything?

393.	 Mr Fair: He was a non-executive director 
at the time.

394.	 Mr Dallat: Was he the non-executive 
director who did not get sacked?

395.	 Mr Fair: Yes, that is correct. He was not 
removed by the Minister.

396.	 Mr Dallat: Enough said about that, I 
think. He signed some kind of document 
that the other four who were sacked 
refused to sign to give obedience to 
Mr Laurence MacKenzie, who got NIW 
into all the trouble. What was your 
Department doing about that? Was this 
a credible person to be the chairperson 
of an audit committee?

397.	 The Chairperson: Sorry, Deputy 
Chairperson; that relates to the 2010 
inquiry and not this inquiry.

398.	 Mr Dallat: I am talking about paragraph 
11 of this report. I may have been 
too clever by half by raising it. If it is 
uncomfortable for the Department, we 
will go back, but I assure you that there 
will be another opportunity.

399.	 Company E received £1·4 million in 
survey work over and above the original 
contract. Who in NIW was involved in 
that decision?

400.	 Mr Pengelly: Would the extension have 
been agreed at director level?
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401.	 Ms Venning: Yes. At that time, the 
extension was signed off in the 
organisation by the procurement team.

402.	 Mr Dallat: I asked who was responsible 
for it. Is that a reasonable question?

403.	 The Chairperson: Yes.

404.	 Mr Dallat: Can we hear who was 
responsible for that? I will tell you why. 
Since day one, the Assembly has put 
a lot of emphasis on procurement and 
the opportunities for small and medium-
sized businesses to get government 
contracts from the work of the Assembly. 
Company E got £1·4 million from 
contracts that it did not have to tender 
for, and we know why: it was slicing 
invoices. That has now been dressed up 
as fraud, and we know fine well that it 
was never fraud. It was practice because 
you could not be bothered drawing up 
new contracts. Who was responsible for 
that £1·4 million?

405.	 Mr Pengelly: Chair, I do not mean to 
be unhelpful, but our preparation work 
for today has focused on the report on 
the investigation of a potential fraud. I 
accept absolutely that the matters about 
the award and the erroneous extension 
of contracts are legitimate questions; 
unfortunately, however, that was the 
subject of a previous hearing and was 
examined. If the Committee wants to 
put further questions to us, I would need 
time to prepare.

406.	 The Chairperson: Yes, Mr Pengelly, 
perhaps put that in writing.

407.	 Mr Pengelly: Yes, certainly.

408.	 Mr Dallat: Chairperson, do I have to 
scrap that one as well? I have several 
more here.

409.	 Company E charged NIW £111,000 for 
12,000 unsuccessful attempts to install 
meters at new properties. That was 
a 67% error. Who was the contractor 
exploiting the lack of controls in that 
instance?

410.	 Ms Venning: The information that 
was given to the contractor and how 
they were directed to do their work 
was flawed to the extent that when 

they got to sites that were not ready 
for metering, they had contractual 
arrangements in place that they could 
charge for an abortive visit. There were 
a number of procedural issues with how 
the work was being issued at that time 
that resulted in a high level of abortive 
visits. That was picked up, recognised 
and dealt with at the time. However, it 
is absolutely recognised that that is an 
horrendously high level of abortive visits.

411.	 Mr Dallat: I still have not heard who the 
contractors were.

412.	 Ms Venning: The name of company E is 
Enterprise.

413.	 Mr Dallat: Paragraph 49 lists what 
internal audit calls “significant control 
weaknesses” that, together, prevented 
proper monitoring of the contract with 
company E. Was the contract set up 
intentionally so that no one could check 
that the correct payments were being 
made?

414.	 Ms Venning: No, I do not believe that.

415.	 Mr Dallat: That is one answer that 
I can understand. In light of those 
weaknesses, why was the scope of the 
investigation not broadened and more 
time allocated to complete that?

416.	 Ms Venning: The weaknesses were 
highlighted, recognised and passed to 
management for resolution. In other 
words, the new contract that was put 
in place to regularise the expenditure 
took on board all the weaknesses that 
were inherent in the old contract and 
addressed them.

417.	 Mr Pengelly: There is a point of 
clarification about paragraph 49. 
It is talking about the difficulty of 
reconciling the totality of charges 
against the totality of work done in 
one reconciliation, which is a different 
issue from an invoice-by-invoice case 
and it being verified that the work that 
underpinned the raising of the invoice 
had been conducted satisfactorily.

418.	 Mr Dallat: Chairperson, without wanting 
to sound a wee bit flippant, you could 
put this report in the Linen Hall Library, 
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it is so dated. If I have made some 
mistakes in confusing old with new, you 
will understand why. Why was there a 
hold-up in signing off the Audit Office’s 
report, and why is the Public Accounts 
Committee only now discussing material 
that happened then?

419.	 Mr Pengelly: I am not aware of any delay 
in signing off on the report.

420.	 The Chairperson: This is a relatively 
recent report.

421.	 Mr Dallat: It certainly relates to stuff 
back in 2009.

422.	 The Committee Clerk: Some of these 
things happened at the same time as 
the events that the Committee inquired 
into in 2010, which you were here for, 
Deputy Chairperson.

423.	 Mr Dallat: I suggest that some effort 
is made to make sure that these 
reports are more up to date and more 
relevant to the present time, rather than 
conducting history lessons.

424.	 I have a question for Ms Hamill. 
Paragraph 45 states that DFP was 
considering setting up a centralised 
public sector investigation service; 
that was in March this year. Did the 
Department proceed with that?

425.	 Ms Hamill: DFP was considering, in 
relation to the core Departments, 
developing a centralised internal 
audit service, which would have 
brought the fraud services for central 
Departments together. We made some 
recommendations to the permanent 
secretaries group, but the permanent 
secretaries were of the view that they 
wished to continue with the governance 
structures around fraud and internal 
audit that they have currently. However, I 
re-emphasise that it was not in relation 
to a public sector fraud investigation 
service; it was in relation to internal 
audit services for central government 
Departments. It would not have created 
a fraud service that would, in any way, 
be intended to have —

426.	 Mr Dallat: So, whatever it was, it is not 
going to happen anyway.

427.	 Ms Hamill: No.

428.	 Mr Dallat: Wonderful. One of your 
recommendations is to establish a 
Northern Ireland public sector fraud 
investigation service. That seems a 
plausible plan which, apparently, has 
the eye of DFP. Would it not be highly 
desirable that you put your house in 
order, remove the opportunities for 
fraud and make people responsible for 
ensuring that there is zero tolerance 
towards fraud?

429.	 Mr Pengelly: As an organisation, we 
have a zero tolerance to fraud. That 
is prevalent in DFP’s guidance, our 
guidance and the guidance at each 
organisational level. We believe that 
there is zero tolerance, and we actively 
promote that. We point our staff towards 
the relevant guidance, and we do 
everything in our power to encourage 
that culture.

430.	 Mr Dallat: Are you of the opinion 
that the current fraud legislation is 
adequate?

431.	 Mr Pengelly: I would not be an expert on 
the adequacies of legislation.

432.	 Mr Dallat: Maybe I will address this 
question to myself as well: is it not time 
that we were in the real world?

433.	 Mr Pengelly: I am not sure that I follow 
your question.

434.	 Mr Dallat: OK. I am just suggesting that 
the public sector should follow pace with 
what happens in the real world outside 
and not exist in a bubble.

435.	 Mr Pengelly: My understanding was that 
fraud legislation applied to fraud. It does 
not differentiate between fraud in the 
public sector and fraud in the private 
sector.

436.	 Mr Dallat: Chairperson, I have nothing 
else.

437.	 The Chairperson: There is no mention 
of legislation in the inquiry, and that is 
probably the difficulty.

438.	 Mr Clarke: I have not covered this 
part of the report, because I knew that 
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somebody else was supposed to be 
looking after it. However, to go back to 
your response, Sara, with regard to the 
sampling, the report states:

“although eight of the sample of 140 meters 
could not be located ... no site visits were 
undertaken;”

439.	 You were trying to build me up with 
some confidence that all that work 
would be done and that you could check 
that we were getting value for money. 
According to the report, some of that 
work was not carried out or could not be 
carried out.

440.	 Mr Pengelly: I am familiar with that, 
because I had a similar concern. 
The report is on the conduct of the 
investigation, as opposed to what 
underpins it. With regard to the 
investigation, that is a very valid 
criticism.

441.	 Mr Clarke: There is more than that, 
Richard. It is clear. The other thing that 
is clear in the report is the fact that it 
was not possible to reconcile invoices 
because centralised records were not 
maintained. We cannot blame the 
contractor; we can blame only Northern 
Ireland Water for that. We have here a 
case of suspected fraud where invoice-
slicing has taken place, but the record-
keeping in NI Water was, obviously, 
substandard as well. I am struggling to 
find out what has been working properly 
within guidance rules or anything else, 
Sara, with regard to NI Water. Can you 
answer as to what you have done with 
regard to invoicing since you came into 
position?

442.	 Ms Venning: In this kind of work, the 
controls in place now are such that 
we would be able to source the whole 
way back to the work instruction. Work 
instructions are issued to the contractor 
in small, manageable batches and 
further work is not issued to him until he 
has satisfied us that he has completed 
the batch that we have issued, so we 
have —

443.	 Mr Clarke: Why was it not done then?

444.	 Ms Venning: A process such as this 
was not in place then. This was at the 
start of widespread, wholesale meter 
installation across Northern Ireland, 
and I think that the people involved in it 
learned from the process.

445.	 Mr Clarke: Do you think that it is good 
accounting of public money that the 
centralising of invoices has not been 
kept?

446.	 Ms Venning: The checking that was 
done has verified that the question 
of value regarding public money was 
answered. The work was carried out 
under competitively tendered rates —

447.	 Mr Clarke: No, sorry; where you 
have paid a company or companies, 
there is no record of the invoice. The 
centralisation of the records were not 
maintained, so how can you verify that 
something is giving you value for money 
if you do not maintain invoices to prove 
that?

448.	 Ms Venning: The invoices are held. The 
references to central maintenance of 
records was in relation to how the work 
instruction was issued, so the work 
instruction —

449.	 Mr Clarke: Paragraph 49 of the report 
states:

“it was not possible to reconcile invoices to 
instructions”.

450.	 Ms Venning: Yes, to instructions. 
That is because centralised records 
of instructions were not maintained. 
Invoices are held and they are all 
maintained and available centrally.

451.	 Mr Clarke: In relation to company E, and 
I am sure that other contractors work 
with you, do they all enjoy the same 
privilege whereby, if they turn up, they 
get paid for not carrying out the work?

452.	 Ms Venning: In the contract, if we 
instruct —

453.	 Mr Clarke: The question about all the 
other companies that operate with NI 
Water is whether they enjoy the same 
privilege as NI Water, whereby, if they 
turn up to carry out work and the works 
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are not ready, are they paid a fee? A yes 
or no will be OK.

454.	 Ms Venning: If I can clarify for you, if I 
instruct a contractor to go to a site to fit 
a meter, if I give him a direct instruction 
to go to a site and fit a meter and he 
organises a man and a van and goes to 
that site and the site is not ready, he is 
entitled to claim an aborted visit fee. If I 
have instructed him to go there —

455.	 Mr Clarke: I did not actually ask about 
that; I am sure that you have contractors 
who do more than install meters. I am 
asking a specific question about any 
kind of work for which your company 
allocates a job to a particular firm. If 
they turn up to do their job and the site 
is not ready, do they get a fee?

456.	 Ms Venning: All contracts will be 
different and I cannot speak for every 
single contractor we have, so —

457.	 Mr Clarke: So, this is a privilege for 
company E.

458.	 Ms Venning: In general, the contracts 
are set up in a way whereby the 
contractor is paid for the work that 
they do. We issue them with a work 
instruction and ask them to do a job of 
work. In general, that is what we track 
back to when we are going to authorise 
their invoice. In this specific instance, 
for a meter installation, there is an 
allowance in that contract whereby if we 
have instructed those contractors to go 
and fit a meter and the site is not ready, 
an aborted visit allowance is paid.

459.	 Mr Clarke: For this contract, then, who 
instructed company E to carry out the 
installation of meters?

460.	 Ms Venning: Company E at that 
time was instructed by what was our 
outsourced partner. The instructions 
to company E came from a variety of 
sources, which comes back to the 
difficulty around the reconciliation of 
work instructions. For new connections, 
that instruction could have come from 
what was then known as the Crystal 
Alliance, the company that handled 
customer contacts. It was instructing the 
company to go and fit meters. Also, our 

own NI Water internal team was issuing 
instructions to go and do work under 
this contract. Under the current process, 
the work instruction —

461.	 Mr Clarke: Sorry, we will stick with the 
previous process. Do you think it is 
reasonable that 12,000 instructions 
for the installation of meters were not 
carried out?

462.	 Ms Venning: No, I think it absolutely was 
not reasonable.

463.	 Mr Clarke: How did that happen?

464.	 Ms Venning: There were poor processes 
whereby contractors were being sent 
to sites that were not ready, or where 
address data was insufficient and they 
could not find where they were to go and 
fit the meter. There were also instances 
in which circumstances were beyond our 
control; where an installation had been 
requested, perhaps for a large housing 
development, but that by the time it had 
gone through our internal processes, 
and the guys went out to the site, it had 
been closed and the contractor had 
disappeared because of the economic 
climate. So, a combination of factors 
contributed to the number. However, the 
number is much too large.

465.	 Mr Clarke: Let me give you an example 
of the opposite side of this aspect. In 
my constituency, a community facility 
received no water bill for five years and 
then received a disconnection notice. 
That was because your organisation 
could not, or did not, follow-up when 
mail was returned to it. Here you have 
company E, with 12,000 applications 
to fit meters, for which it was paid; 
whereas, we have a hall for community 
use which received five years worth 
of bills all at once and then NI Water 
disconnects it. Is that parity in the 
conduct of business?

466.	 Ms Venning: No. There are certainly 
processes in place to deal with 
circumstances such as that, where 
a large bill is issued, and there are 
facilities to put in place a repayment 
plan for customers. I am happy to take 
away that individual example and look 
at it. However, we have processes for 
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dealing with situations where a large bill 
is issued in order to help the customer 
through that.

467.	 Mr Clarke: I know that I digress slightly, 
but in this instance no such facility 
was offered. The water supply to the 
community facility was cut off in summer 
of this year. There was no postal 
address for the facility, but NI Water 
went to the organisation that governed 
the facility and told it that money was 
due, but no effort was made to go to the 
facility until five years had elapsed, and 
then NI Water decided just to send out 
engineers to turn the water off. Here we 
have an organisation suspected of fraud 
which is paid for 12,000 meters that it 
did not fit. I definitely think that there 
is a problem of parity in how you treat 
people.

468.	 Ms Venning: We have processes in 
place, and I apologise if they have 
fallen down. I am happy to contact you 
outside the Committee to discuss the 
details because I would like to feed the 
information back into our organisation. 
We do not want people to be hit with 
a large bill and then a disconnection. 
We can work with customers in order to 
put in place repayment arrangements 
and we have done so on a number of 
occasions.

469.	 I accept that the number of aborted 
visits is very high. I must also accept 
that we have a duty of care to the 
people we employ and engage. If we 
give a mis-instruction and they allocate 
a man, a van and time in going to a site, 
that has a cost and we should bear the 
cost. The number of those is far too 
high.

470.	 The Chairperson: Michael, you had a 
question. Do you want to ask it now 
before I bring in Mr McKay?

471.	 Mr Copeland: I have a number of 
questions to ask, but I can ask them at 
my allotted point in proceedings.

472.	 Mr McKay: Gary, when did you become 
aware of the suspected fraud?

473.	 Mr Fair: I became aware of the issue 
during the week of 18 January. As has 

already been mentioned, emails, written 
correspondence and a lot of telephone 
conversations were taking place, as you 
will understand, given the nature of the 
events of that week.

474.	 Mr McKay: When did you contact the 
C&AG in regard to it?

475.	 Mr Fair: The contact with the C&AG is 
normally handled by our finance division. 
We acknowledged that that process 
failed and held up our hands. We have 
apologised for that.

476.	 Mr McKay: So, you passed the 
information to the finance division, 
which was to pass it to the C&AG. Is 
that right?

477.	 Mr Fair: The communication comes 
from the company, usually directly to the 
finance division. However, the process 
was not followed accurately in that case.

478.	 Mr McKay: So it was nothing to do with 
you? It was just DRD and the finance 
division?

479.	 Mr Fair: At the time, I and a senior 
finance director were being kept 
informed of what was happening. The 
wider report and contract approvals had 
been referred to the Department that 
week as well. We were kept informed of 
events.

480.	 Mr McKay: Were you aware, or should 
you have been aware, that it should have 
been passed on to the C&AG? You were 
in contact with the finance director.

481.	 Mr Fair: I was aware that that was the 
process. I hold up my hands, for any 
involvement in my part, that it was 
missed. It was in the context of an awful 
lot that was going on at that particular 
period. However, that does not excuse 
failure to follow the process.

482.	 Mr McKay: What was going on during 
that time period?

483.	 Mr Fair: It was the start of that week — 
18 January — that Laurence MacKenzie 
forwarded the draft internal audit 
contract’s approval report to us. In that 
context, the invoice-slicing situation was 
drawn to the Department’s attention.
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484.	 Mr McKay: Richard helpfully pointed 
out that the shareholder unit was 
represented in agreeing flawed terms 
of reference, including the conflict of 
interest and the failure to communicate 
the suspected fraud to the C&AG. Will 
you tell us more about your role in 
agreeing those terms of reference?

485.	 Mr Fair: The terms of reference were 
shared with the Department and 
me. I took the view at the time that 
they seemed broadly reasonable for 
kicking off the process. It was up to 
the company and the chief executive of 
the company at the time to take that 
forward.

486.	 Mr McKay: And you had no concerns 
about the terms of reference as you saw 
them?

487.	 Mr Fair: I am not necessarily saying that 
they were perfect, but, at the time, they 
seemed reasonable to me in order to let 
an investigation take place as soon as 
possible.

488.	 Mr McKay: Did you have any training in 
fraud investigations?

489.	 Mr Fair: No.

490.	 Mr McKay: What was your role as one 
of the officials who agreed the terms of 
reference?

491.	 Mr Fair: My role at the time was to 
give a view. It was not necessarily 
an approval role. Given the nature of 
all that was going on at the time, the 
company took some security in getting 
agreement from other stakeholders.

492.	 Mr McKay: You had no concerns about 
agreeing the terms of reference at that 
time?

493.	 Mr Fair: Not at the time.

494.	 Mr McKay: Looking back now, what 
concerns would you have about the 
terms of reference, or what is your view 
of them?

495.	 Mr Fair: With the benefit of hindsight, if 
terms of reference were being shared 
with me again, I would share them with 

others in the Department who perhaps 
have more expertise in that area.

496.	 Mr McKay: Were you concerned that 
others with more expertise were not 
involved in the process at that time?

497.	 Mr Fair: I certainly had assurances 
from the accounting officer in Northern 
Ireland Water that the head of internal 
audit had the appropriate experience, 
albeit that she was not trained in the 
Police and Criminal Evidence (Northern 
Ireland) Order 1989 (PACE) provisions. 
I would have taken assurance from 
that. It was ultimately the responsibility 
of the company to take forward the 
investigation. It was not a departmental-
led investigation.

498.	 Mr McKay: Did you have any concerns 
at that time? A lot of this seems to 
come from the former chief executive, 
his actions, and his disregard of certain 
procedures. Were you alarmed at all 
during that period by any of his actions?

499.	 Mr Fair: Not alarmed. The primary 
concern from my and the Department’s 
point of view was to be kept informed of 
what was happening. The chief executive 
brought things to light at an earlier stage 
about contract approvals. He initiated 
the head of internal audit’s taking 
forward the investigations. I think that 
there was a sense in the Department 
that we wanted to be supportive of what 
the company’s accounting officer was 
seeking to do.

500.	 Mr McKay: When the terms of reference 
were being drawn up, was there a series 
of meetings that led to that, or what was 
the process?

501.	 Mr Fair: There were not meetings; not 
that I was involved in. There would have 
been meetings internal to Northern 
Ireland Water because this was a 
Northern Ireland Water-led investigation. 
I was being kept informed and was 
asked for a view on the terms of 
reference.

502.	 Mr McKay: By e-mail?

503.	 Mr Fair: Yes.
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504.	 Mr McKay: Were you aware of any 
other views through an e-mail loop or 
something to that effect?

505.	 Mr Fair: Concerns about the terms of 
reference?

506.	 Mr McKay: Yes.

507.	 Mr Fair: No.

508.	 Mr McKay: Were you aware of any 
independent advice being sought about 
that?

509.	 Mr Fair: Again, do you mean to the 
terms of reference?

510.	 Mr McKay: Yes.

511.	 Mr Fair: I think back to what Richard 
said earlier: the head of internal 
audit was a professionally qualified 
accountant. We took assurance from the 
accounting officer in Northern Ireland 
Water that she had sufficient expertise 
to take that forward.

512.	 Mr McKay: Sara, you were just new to 
the company at that stage.

513.	 Ms Venning: I was not in the company at 
that stage.

514.	 Mr McKay: When did you join?

515.	 Ms Venning: I joined the company in 
April 2010.

516.	 Mr McKay: On what date did you 
become involved in the process?

517.	 Ms Venning: July 2010.

518.	 Mr McKay: At that time, were you aware 
of any concerns about the process?

519.	 Ms Venning: No, not at that time.

520.	 Mr McKay: When did you first have 
concerns about the process? Or, did you 
have any after that point?

521.	 Ms Venning: I think that it was when the 
internal audit work was being done on 
how the investigation was conducted. 
It asked questions of us, and that 
brought this to light. When I was asked 
to carry out a disciplinary investigation, 
my concerns were such that I asked for 
the charges to be framed, and I took 

the disciplinary from that point forward. 
We took the disciplinary from that point 
and advised, in line with the disciplinary 
process, but I did not revisit what had 
gone before.

522.	 Mr McKay: Richard, why, in your view, 
did the senior management team and 
the head of internal audit not recognise 
the dangers and advise against the 
approach of the chief executive?

523.	 Mr Pengelly: Very little of this is 
documented, and we talked earlier about 
the difficulty in trying to subsequently 
interpret oral evidence. Subsequent to 
the chief executive’s direction for the 
interview under the disciplinary process, 
my sense was that it was challenged 
sufficiently, because the formal 
disciplinary process did not reignite until 
July. The initial interviews were much 
more part of the fraud investigation 
process, as they should have been, but 
they should have been formally brought 
within that. Unfortunately, I can only 
speculate, but it suggests to me that 
there was sufficient push-back from the 
senior management team to try to take 
this forward in line with normal policy.

524.	 Ms Venning: I think that it was the 
senior management team that would 
have brought to the chief executive’s 
attention the need to inform the head 
of corporate governance and bring this 
within a fraud response plan.

525.	 Mr McKay: Certainly, there is a 
significant corporate failing throughout 
all of this, but, in your view, Richard, who 
is the most culpable, in respect of the 
timeline that we have in front of us?

526.	 Mr Pengelly: I am not sure that I 
would point to any individual as being 
culpable. As I said earlier, I am not 
seeking to make excuses. It was a very 
difficult time for the company. As Gary 
mentioned, the other contract approval 
emerged in the week commencing 
18 January. That was a much more 
substantial piece of work, so, clearly, the 
chief executive, the senior management 
team and the head of internal audit were 
very much focused on that. If anything, 
I would characterise this as a desire for 
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speed rather than complete quality, and 
there was a compromise in quality.

527.	 Mr McKay: We keep hearing the excuse 
that things were quite busy at that 
time and that there were a lot of other 
pressures, etc, but, at the end of the 
day, the senior management team and 
the chief executive of the organisation 
had responsibility to ensure that things 
did not get too much for the senior 
team or the organisation. Somebody, 
somewhere, has to be culpable for this.

528.	 Mr Pengelly: Before I answer that, my 
question to myself is this: what exactly 
are we saying they are culpable for? A 
slightly flawed process? I do not think 
that this undermines —

529.	 Mr McKay: Do you think that this is only 
slightly flawed?

530.	 Mr Pengelly: I think that this is a flawed 
process; I do not think it is a flawed 
outcome.

531.	 Mr McKay: You said “slightly flawed”.

532.	 Mr Pengelly: It was a slightly flawed 
process, but it was headed by a 
professionally qualified accountant who 
unearthed no evidence of any fraud.

533.	 Mr McKay: Do you accept the 
seriousness of the process?

534.	 Mr Pengelly: I think that the process 
showed that it was treated seriously. It 
was not treated in perfect alignment with 
the guidance. So, I think it was a slightly 
flawed process; I do not think that it 
undermined the conclusions reached.

535.	 Mr McKay: On page 20 of the report, it 
is stated that:

“The suspected fraud was reported by NI 
Water to the Department’s Shareholder Unit 
by mid-January. The Department failed to 
inform the C&AG of the suspected fraud in 
accordance with DFP guidance.”

536.	 How seriously do you take that 
guidance?

537.	 Mr Pengelly: I think that it is serious. It 
is something that should happen without 
exception. I do not think that it is a 
disciplinary offence.

538.	 Mr McKay: It was a significant enough 
failure.

539.	 Mr Pengelly: It is a failure, but I think 
we need to be clear that the failure was 
a failure to notify the C&AG. It is not a 
failure that in any way goes to the quality 
of the fraud investigation, because 
the C&AG has no role in the fraud 
investigation.

540.	 Mr McKay: It is still a significant failure.

541.	 Mr Pengelly: It is absolutely a significant 
failure.

542.	 Mr McQuillan: I have very few questions 
at this stage, but a couple of things 
strike me. There have been two massive 
blunders in this whole thing. The first 
one was that the DRD failed to inform 
the C&AG of the fraud to start with. The 
second one was that they failed to enact 
the fraud response plan. Sara, you said 
that you saw a difference since March 
2013, and you said that investigations 
have taken place since that. Can you 
tell us how many investigations have 
taken place since the report has been 
produced and who investigated them?

543.	 Ms Venning: I can, but I cannot tell you 
off the top of my head. I can find that 
information out for you.

544.	 Mr McQuillan: Can you forward that 
information to us?

545.	 Ms Venning: Yes.

546.	 Mr McQuillan: The shareholder unit is 
getting off very lightly. I think that you 
should have had a much more hands-
on approach when this was alerted. 
Alarm bells should have been ringing 
throughout the whole process to ensure 
that everything was followed by the 
book. I do not think that you did that, 
and I think that you are getting off very 
lightly in this whole report. NI Water is 
taking the brunt of it, but I think that you 
are as much to blame because you did 
not take a hands-on approach on the 
whole thing.

547.	 Mr Fair: I will hold my hands up in terms 
of the process point, and I acknowledge 
that. My point is that I feel that it is 
a reflection of the close governance 
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relationship between DRD and Northern 
Ireland Water that all the issues were 
brought to light because of the regular 
meetings that we had with the chief 
executive. They possibly would not have 
come to light if it had not been for that. I 
am not making excuses for the failure in 
the process — it was a significant point 
— but that particular week we were 
dealing with an awful lot, and a lot of 
telephone conversations took place as 
well. Sometimes, it is just difficult, and, 
again, I am not making excuses, but 
when there is a lot happening at the one 
time, some things can be missed, and 
I hold my hands up for that, but there 
was a close working relationship and 
governance relationship there, which has 
since been strengthened.

548.	 Mr Pengelly: It is worthwhile clarifying, 
because this goes on to your next 
question. We need to bear in mind that 
Northern Ireland Water was established 
as a Go-co in April 2007. When the 
issue arose, the relationship was 
defined in a governance letter between 
the Department and Northern Ireland 
Water. The position now is that we 
have a management statement and 
financial memorandum, which is a 
much more comprehensive document. 
That is as a consequence of the Office 
for National Statistics deciding that 
because water charges have not been 
introduced, Northern Ireland Water is 
much closer to Government, but at the 
time of the incident, the governance 
letter specifically says that things 
like Government Accounting Northern 
Ireland, which applies to each of us, 
specifically does not apply to Northern 
Ireland Water. It was a completely 
different relationship. There was no 
obligation whatsoever on Northern 
Ireland Water to seek departmental 
approval for the terms of reference. 
So, the relationship, as defined by the 
governance letter —

549.	 Mr McQuillan: There was no obligation, 
but it would have been good practice for 
them to do so.

550.	 Mr Pengelly: But, if there is no 
obligation —

551.	 Mr McQuillan: Still, if you want to cover 
your back, you cover all the bases.

552.	 Mr Pengelly: That is exactly right. 
That is why the relationship that Gary 
had fostered meant that the terms 
of reference were shared with the 
Department and the Department looked 
at them. I agree with Gary. Looking back 
at them, I will not stand over them and 
say that they were perfect, but were 
they fit for purpose in terms of the 
investigation that needed to happen in 
the coming days? I think that they were.

553.	 I think that your next question is 
this: where are we now? There is a 
much more substantial document in 
place, which more clearly defines the 
relationships and the times when the 
Department needs to be involved. In 
my tenure in the post, I have had three 
substantial governance stocktakes 
with the chief executive and non-
executive members of the Northern 
Ireland Water board, looking through 
governance issues and issues such 
as the use of single-tender action in 
respect of contract awards and reporting 
of fraud. So, I have come into an 
organisation that I feel is well managed. 
It has its finger on the governance 
issues, and there is a very good and 
open relationship. There is no sense 
whatsoever that any issue that the 
Department needs to know about is not 
brought to our attention immediately. So, 
we have moved way beyond the position 
in 2010.

554.	 Mr McQuillan: That is reassuring. 
Funnily enough, I get that feeling myself. 
Since the beginning of this year, things 
have moved on a bit, and I know that it 
has been alluded to about going back 
into history, but we do not want to do 
that.

555.	 Just one more thing, Sara, in answer to 
Sean, you said that the fraud response 
plan was enacted, but in paragraph 43 
of the report it states that the fraud 
response plan stated:

“consultation with the PSNI at an early stage 
is beneficial in enabling them to examine the 
evidence available at the time.”
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556.	 That did not happen at the time. It did 
not happen at the start, so the plan was 
not enacted at all.

557.	 Ms Venning: You could say that the 
answer is yes and no. The plan was 
enacted but that piece of advice in the 
plan did not happen. I accept that it did 
not happen. The plan was enacted on 
27 January when the head of corporate 
governance became aware of what has 
happening, and, in line with the plan, he 
initiated the initial confidential inquiry 
form and informed the Department. That 
is the part of the plan —

558.	 Mr McQuillan: It was a very important 
piece of the plan because it was to bring 
in the PSNI to investigate, and that did 
not happen.

559.	 Ms Venning: Yes; we accept that. Again, 
I point to what we have done since we 
received this report. You have asked for 
that evidence and you will see it.

560.	 Mr Copeland: I will begin with an 
observation related to something that 
John Dallat, the Deputy Chair, said 
earlier. In some respects, I share his 
view that we are, perhaps, talking to the 
wrong people. You are giving us, as you 
must, a historical interpretation of the 
facts, as opposed to those who were 
there at the time who could give us their 
recollections of the facts. That is neither 
here nor there.

561.	 Before I come to my two main questions, 
my understanding is that this was a 
generic contract. What does “generic” 
mean in this context? Was the contract 
specifically designed to purchase 
specific types of goods and services 
over a specific time frame? Were other 
types of contract available at the time 
when this generic contract was offered? 
Was it unusual? Should another type of 
contract have been offered, or was the 
generic contract the appropriate and 
normal way of doing things?

562.	 Ms Venning: The contract was put 
in place for the installation of water 
meters. The generic element of 
the contract also allowed for other 
associated activities. That is where the 
survey work came into play. Although 

the installation of the meters had a 
defined price for that specific work 
activity, the survey work happened after 
the contract was awarded. That was 
identified as needing to be carried out 
after the contract was awarded, but it 
was included within the scope of the 
contract.

563.	 We have learned from that when drawing 
up subsequent contracts. When you 
undertake a programme such as this, 
you think that, because you are going 
to install water meters, you need a 
price for that work. As you go through 
the process, you learn that the first 
thing you need to do is to carry out a 
survey to ensure that, where the meter 
is installed, it supplies only a single 
property. Subsequent contracts have 
reflected that learning. We do that with 
all contracts: we learn through the work 
activity whether we need to refine the 
prices for specific work items that we 
ask for. There were specifics in and 
around fitting meters, but the carrying 
out of surveys was additional work.

564.	 Mr Copeland: Was the same degree 
of oversight that was applied at the 
time when the contract was issued 
for the types of work covered in the 
contract applied to the work that was 
subsequently added to it? Were the 
mechanisms the same?

565.	 Ms Venning: A team was in place that 
oversaw the work that was instructed 
through that contract. They had — I 
have seen them — some very rigorous 
checklists so that, when the contractor 
came back detailing the work that he 
had done, they carried out a series of 
checks to ensure that the invoice could 
be paid. That is part of the reason 
why we go back to the limiting of the 
invoices. Because of those rigorous 
checks, in some instances, large 
invoices were being held up while work 
on points of verification was carried out. 
To answer your question, there were a 
number of points of verification through 
this contract.

566.	 Mr Copeland: That is not what I am 
driving at; it is how a contract was 
arrived at that said that X, Y and Z will 
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be done and A, B and C will be paid for 
doing it. I am talking about the period 
when the bits that were not covered 
in the original contract were added to 
the work programme. Was there the 
same degree of scrutiny to ensure 
that the rates set for that work were 
commensurate with what one would 
expect? Were they subject to the same 
degree of oversight and control?

567.	 Ms Venning: In any contract that sets 
a given rate, and you then discover that 
additional work has to be done, the 
management practice is to relate any 
additional costs back to what was in 
the original contract. In other words, we 
ask whether the rate for the additional 
work is commensurate with the rates 
that were originally submitted in order to 
deliver value for money.

568.	 Mr Copeland: Even though the task 
might be different?

569.	 Ms Venning: You use the same basic 
principles on which the first set of costs 
were based to derive any additional 
costs so that you can demonstrate that 
you are achieving the same quantum of 
value.

570.	 Mr Copeland: Richard, I think that we 
accept that the control weaknesses 
that were identified during the internal 
audit and the investigation could be 
seen, with a fair degree of certainty, as 
indicators of fraud. If that is the case, 
why were they not treated as such and 
investigated more deeply?

571.	 Mr Pengelly: They were. The initial 
work, which started in early December 
2009, highlighted invoice-slicing, which 
is an indicator of fraud. That is what 
led to the initial confidential inquiry 
and the fraud investigation. The fraud 
investigation concluded that there was 
no actual fraud and made a series 
of recommendations. The concern, 
from my perspective, is that it pointed 
to some significant shortcomings in 
contract management practice, as 
opposed to a fraud. The balance of the 
recommendations was heavily skewed 
towards contract management issues. 
That is my sense of where the real issue 

lay, but no evidence at all of fraud was 
uncovered. There is a separate debate 
about whether the sample size was 
sufficient to come to the conclusion 
that there was no evidence of fraud. My 
sense, this far out, is to lay that on the 
professional judgement of the qualified 
accountant who led the team, and her 
opinion was that it was a sufficient 
sample size. It is difficult to second-
guess that from my perspective.

572.	 Mr Copeland: Paragraph 52 indicates 
that the audit committee did not follow 
up on the serious control weaknesses 
that we have discussed. Why?

573.	 Mr Pengelly: I do not know why. Perhaps 
Sara can speak about the detail. The 
audit committee did not robustly and 
systematically follow up on these 
recommendations. It did not give the 
suite of recommendations an owner 
and a target date for implementation. 
However, the recommendations have all 
been actioned and implemented, so I 
take comfort from that. There are new 
mechanisms in place so that, in future, 
the audit committee will take ownership 
of the recommendations from such 
investigations.

574.	 Ms Venning: At the time, the remit of 
the audit committee was such that it 
followed up on audit recommendations 
from investigatory audits where there 
was a category 1 or a category 2 
finding. Those were systematically 
followed through, and that is what was 
reported to the audit committee. These 
ad hoc investigations were not routinely 
reported to the audit committee, but 
that has subsequently changed and 
fraud investigation recommendations 
are now raised and tracked at the audit 
committee.

575.	 Mr Fair: I started to attend the Northern 
Ireland Water audit committee meetings 
as a departmental representative. I 
think that May 2010 was my first audit 
committee meeting. An update was 
given at that meeting, and, at that stage, 
the committee was told that there was 
no evidence of wrongdoing. A lot of the 
discussions in the audit committee 
at that time ended up driving forward 
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changes in the organisation to improve 
dissemination and understanding of 
delegations, and so on, throughout the 
organisation. Contract management 
issues were also discussed. Therefore, 
I do not think that the audit committee 
was passive during that time.

576.	 Mr Copeland: We have already 
established from previous comments 
that Richard and Sara consider that no 
fraud took place, which is very welcome. 
Can you indicate whether you have total 
faith that the processes that were in 
place at the time would have detected 
fraud if it had taken place?

577.	 Mr Pengelly: I cannot answer that 
question with 100% confidence. If fraud 
had been prevalent and had manifested 
itself in either invoices for work that 
was not done, or inflated charges, 
the question is whether the sample 
size would have uncovered that. It 
depends of the scale. If it were one or 
two very small invoices among 18,000 
meter installations, it is possible 
that that could have escaped. I think 
that the sample size was sufficiently 
representative, and, as Sara mentioned, 
it was chosen randomly. There was no 
inherent bias in selecting the sample. 
If it had been on any material scale, I 
think that the sample size would have 
uncovered it.

578.	 Mr Copeland: So, in truth, it is an 
opinion that no fraud took place at this 
stage.

579.	 Mr Pengelly: Yes; absolutely.

580.	 Mr Copeland: I suppose that it has to 
be seen and judged in that context.

581.	 Mr Rogers: I want to go back to the 
issue of the meters. You talked about 
the rigorous checks. You could not 
discover eight meters out of that sample 
of 140. Why was nothing done about 
that?

582.	 Ms Venning: It is not that we could not 
discover them. For each of those eight 
meters, a photograph was in place 
that evidenced it in the ground. It was 
present on the billing system, but they 
had not been read at that point. That 

was not for any untoward reason; the 
meter reader had simply not got to them 
yet. The management action was that, 
once those meters were read, it would 
be fed back that that had happened. 
They were subsequently viewed and read 
by the meter reader.

583.	 Mr Rogers: But the report says that they 
could not be located.

584.	 Mr Pengelly: In viewing the report now, I 
think that, at that stage, a meter reader 
should have been sent out to look at 
the eight meters. Subsequent to the 
closing down of the investigation report, 
a meter reader, when the natural cycle 
came around, visited and physically 
inspected those eight meters. We can 
be confident now, looking back, that 
those eight meters existed and were 
installed. It would have been neater 
had the investigation taken that to a 
conclusion by the time the investigation 
was signed off.

585.	 The Chairperson: Mr Pengelly, I 
understand from paragraph 43 that 
the claim that DRD had access to 
DARD’s central investigation service 
was an error because no such 
arrangements existed. What are DRD’s 
current arrangements for investigating 
suspected fraud?

586.	 Mr Pengelly: There is no formal service-
level agreement in place, but we work 
quite closely with that Department. 
Deborah is our expert on that.

587.	 Ms Deborah McNeilly (Department 
for Regional Development): We will 
telephone for informal advice on 
specific issues that we are dealing 
with. We also ring colleagues in DSD 
for informal advice on certain issues. 
As Richard said earlier, we also have 
access and are training our staff, 
and I think that six of them have now 
completed the training on PACE. Our 
guidance requires that case manager 
be appointed to determine who should 
be on the investigation team. That 
investigation team may well pool from 
internal audit and other sources, 
including HR, and seek technical advice. 
You mentioned earlier the proposal 
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for a centralised investigation service, 
and the Department was previously 
supportive of that. We do not have a 
service-level agreement with DARD at 
the moment, but we go to it for informal 
advice as a second check. We also 
speak to colleagues in DFP about points 
of guidance.

588.	 The Chairperson: How many cases are 
currently being investigated by DRD, and 
by whom?

589.	 Ms McNeilly: I do not have that 
information to hand. I can get that for 
you.

590.	 The Chairperson: Deborah, you came 
from DFP’s financial planning branch, 
and you are now the finance director in 
DRD. Since you joined, what concerns 
have you had about the investigation?

591.	 Ms McNeilly: The investigation 
predated my arrival in the Department. 
I arrived in, I think, October 2011. 
Since the report was published, the 
Department has reviewed its guidance 
in line with its guiding principles and 
recommendations. The guidance 
is now much clearer, and we have 
process maps for staff. Staff have also 
undertaken fraud awareness training 
over the past 12 to 18 months, and we 
do quite a lot of liaising with the head of 
internal audit. We have a departmental 
anti-fraud group that looks at issues 
of best practice and sharing lessons 
learned, and that group includes 
representatives from both the sponsor 
branches in the Department and from 
NIW and NITHCo. Therefore, there is 
high awareness. We might not get 
everything right. No system is perfect. 
However, we have taken the lessons 
and recommendations from the report 
and made sure that they are reflected 
in our guidance. That said, after today’s 
session, we will review it again to make 
sure that we have picked up everything 
that needs to be picked up

592.	 The Chairperson: Following on from that, 
I have a question for you, Ms Hamill. The 
Committee’s 2008 report on tackling 
public sector fraud recommended a 
stocktake across the public sector of 

trained staff for front line investigation 
work. What was the outcome of that? 
When will it be updated? How was that 
work quality-assured, and what was the 
position of the implementation of that in 
2010?

593.	 Ms Hamill: We took away an action to 
do a stocktake on the levels of training. 
That was rolled into the work that we 
undertook in looking at the review of 
internal audit services and fraud. It 
became part of that work and part of the 
headcount for that. That work has been 
concluded, and the recommendations 
were shared with the Permanent 
Secretaries Group.

594.	 The Chairperson: Are you concerned 
that most of DFP’s guiding principles 
were ignored in this case?

595.	 Ms Hamill: I do not know that most of 
them were ignored. They certainly were 
not followed particularly well. That is 
disappointing, because our aim is to 
get our guidance as widely circulated 
and used as possible. This hearing 
is another reminder that we need to 
raise that profile again, recirculate the 
guidance and bring its importance back 
to everybody’s attention.

596.	 Mr Clarke: Richard said earlier — I am 
paraphrasing — that he would probably 
have taken guidance fairly lightly, given 
that it is only guidance. Are you going to 
reinforce that? I think that Richard said 
earlier that it was not mandatory. Can 
you see a possibility of DFP making it 
mandatory, as opposed to guidance?

597.	 Ms Hamill: We will consider what 
the Committee has to say, but we 
are always trying to strike a balance 
between mandatory action, and allowing 
organisations scope to decide what is 
appropriate in certain circumstances. At 
the moment, we are issuing guidance 
for a wide range of organisations — 
multiple bodies across different sectors 
on different scales and in different 
situations. Therefore, we want to put 
in place key principles and key actions 
that should be taken, such as the 
sequence for what needs to be put in 
place and the way in which you need to 
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step through the process. However, we 
need to leave some flexibility for it to be 
workable on a case-by-case basis. I am 
happy to look at the Committee’s views 
and consider whether there are certain 
aspects that might need to be —

598.	 Mr Clarke: I have not been in public for 
as long as John Dallat. However, in the 
short time that I have been in it, which 
is relatively short compared with John, 
I have learned that, whether it be the 
Planning Service or other agencies — 
Richard has been an example of this 
again today — when a Minister issues 
guidance, we, as elected Members, 
are reminded quite often that it is only 
guidance. There seems to be a policy 
among civil servants that guidance 
does not have to apply; they do not 
necessarily follow it. Given this report, 
today is an example that, where there is 
any ambiguity, that should be tightened 
up and made mandatory. There would 
then be no ambiguity about how that is 
interpreted by whatever agency.

599.	 Mr Pengelly: I point to the fact that, 
prior to sitting in this particular seat, 
some seven months ago I sat in a job 
in which I spent a greater part of my 
life berating people for not following my 
guidance.

600.	 Mr Clarke: I was thinking that just a few 
minutes ago.

601.	 Mr Pengelly: The guidance is mandatory 
in that you must apply the guiding 
principles. They state that you must 
initiate a fraud investigation plan and 
you must follow certain steps. It is an 
issue when it gets to the seven or eight 
bullet points about the specific things 
that must be in it. Some of them could 
be mandatory, but some will always 
be best practice. DFP guidance is 
mandatory; it is a question of how it is 
applied at a very granular level.

602.	 Mr Clarke: That needs to be looked at 
because of the ambiguity. I am using 
your example today. From my experience, 
in the short time in which I have been 
in public life, of working with planners, 
Ministers and guidance documents, 
planners are very quick to tell us that 

it is “only guidance”, when, clearly, the 
instruction from the Minister, whoever 
that may be at a particular time, is 
that the guidance is to direct them in a 
particular way. People are very quick to 
waive that and say that that is guidance 
as opposed to policy.

603.	 Mr Pengelly: The main flaw is that, 
when you go down a particular path, 
you should think about why you are not 
applying it and document those reasons. 
At least it would be on the record and 
others would be able to critique your 
decision. Just saying, “It is guidance, 
and I am deciding not to apply it”, is not 
enough.

604.	 Mr Donnelly: There is an important 
principle regarding guidance about 
“comply or explain”. Richard has 
touched on that. When guidance is 
not complied with, there needs to be 
a written explanation. The difficulty in 
this case is that there were no written 
explanations.

605.	 The Chairperson: How can the guidance, 
Ms Hamill, be reinforced in the public 
sector in the future?

606.	 Ms Hamill: It is about communication. 
The guidance follows good practice and 
approaches in the wider UK. We need 
to reinforce it. We also need to look at 
fraud investigation to see how we can 
strengthen services and what we, as 
DFP, can do to strengthen the quality 
assurance role that we have in the 
training that people receive. It is always 
about education.

607.	 The Chairperson: Do members have any 
other questions?

608.	 Mr Dallat: Did we mention whistle-
blowers? Are policies in place to protect 
them? Hopefully, the issue will not arise 
in the new format, but does NIW have a 
policy on whistle-blowing?

609.	 Ms Venning: Yes; we have a whistle-
blowing policy.

610.	 The Chairperson: I think that we will 
be dealing with that during our next 
session.
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611.	 Mr Copeland: Does that whistle-blowing 
policy extend to non-contracted agency 
staff?

612.	 Ms Venning: Yes. They would be 
afforded the same protections if they 
wanted to raise a whistle-blower report.

613.	 The Chairperson: Thank you, Richard, 
and your team. You said at the outset 
that it was a slightly flawed investigation 
and that you believed that there was no 
fraud. It is important to the Committee 
that public assets are protected. I think 
that the Committee will take the view 
that, if that is not the case, there should 
be serious consequences. I reiterate 
that the Committee will now consider 
the evidence that has been put before 
us today by you and your staff. We may 
well want to write to you for further 
information. Thank you and your team 
for your time.
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614.	 The Chairperson: I welcome Kieran 
Donnelly, who is here with his Audit 
Office team. I remind members that Mr 
Mike Brennan is here on behalf of Ms 
Fiona Hamill.

615.	 I welcome the witnesses to the meeting. 
Richard, without further ado, would you 
like to introduce your team?

616.	 Mr Richard Pengelly (Department for 
Regional Development): Certainly. 
Thank you very much, Chair. On my 
far left is Paul Priestly, who was the 
accounting officer in the Department 
between 2007 and 2010; Deborah 
McNeilly is my deputy secretary for 
finance and resources; Andrew Murray 
on my right is the chief executive of 
Transport NI, which encompasses Roads 
Service; and Malcolm McKibbin and 

Geoff Allister are former chief executives 
of Roads Service.

617.	 The Chairperson: You are all very 
welcome. I remind members to stick to 
their line of questioning. Some members 
will be sweeping, and I will allow you 
time for that. If members wish to ask 
supplementary questions, they should 
indicate that either to the Committee 
Clerk or to me.

618.	 Richard, as I said, you and your team 
are very welcome. I know that, for 
various reasons, it has been a big ask to 
get all the witnesses here today. Among 
those is the time that has passed since 
this all began and why it has taken so 
long for the issue to be investigated 
and reach the Committee. Do you think 
that this has been an acceptable time 
for a whistle-blower to wait to have his 
genuine concerns examined?

619.	 Mr Pengelly: Thanks, Chair. Before I get 
into the substance of your question, I 
wish, if I may, to make a few brief points 
to clarify matters to avoid the repetition 
of points as we go through.

620.	 The additional witnesses who have 
come along today have done so at 
short notice, and we are grateful for the 
Committee’s tolerance in giving us an 
extra week to prepare. The fact that the 
issues go back more than 10 years and 
the fairly limited preparation time raise 
the possibility that some issues may 
be raised today that our memory and 
collective preparation do not allow us 
to answer immediately. Therefore, more 
than would normally be the case, we 
may need to come back to you in writing 
on some points. We will try to avoid that 
if at all possible, but it is just to make 
the Committee aware of that and to ask 
you for your forbearance.

621.	 I want to make two other points for 
the purposes of clarification. The 
Committee and the witnesses always 
take a great deal of comfort from the 

16 October 2013
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fact that we work off an agreed report; 
it makes the evidence sessions much 
easier. Given the roles of Paul, Geoff 
and Malcolm at the time that the report 
was being cleared, they did not have the 
opportunity to comment; therefore I want 
you to appreciate that some of their 
comments will be made in that context. 
Secondly, Chair, your helpful letter to us 
on 4 October clarified that, although the 
focus of today’s session will be on the 
report, Committee members may want 
to explore issues that preceded the 
report and the investigation. There is no 
agreed evidence base, and that is not 
satisfactory in facilitating an evidence 
session. We are happy to work round 
that, but I point it out for the sake of 
clarity. It is not an ideal situation for 
us, but we are happy to work with the 
Committee and to try to work round that.

622.	 The Chairperson: Absolutely. I concur 
with some of the sentiment. I assure 
you that if, during a line of questioning, 
a witness cannot recollect or bring 
information to the fore, we will allow 
you the opportunity to put it in writing. 
At times, the Committee has called 
witnesses again. We will allow for that 
today, and we understand that that is 
the case because of the length of time 
that has passed.

623.	 Returning to my question, what would 
you say to the whistle-blower about 
how the Department has dealt with this 
case?

624.	 Mr Pengelly: Thanks, Chair. The 
Audit Office report highlighted that its 
investigation took four and a half years, 
which I think we all accept is not ideal. 
However, I think that there are a couple 
of contextual points that we need to 
recognise.

625.	 The first is that this investigation did not 
start with a complete set of allegations 
or a complete evidence base. It 
started at the tail end of 2005, further 
allegations and evidence came forward 
in 2006 and 2007, and it was the 
early part of 2009 before Mr Connolly 
confirmed that he had submitted all 
his evidence and had nothing more 
to add. There was confirmation in the 

early part of 2009, a draft report was 
issued in mid-2009, a final report was 
issued towards the tail end of 2009 
and everything was finalised in 2010. 
It was a substantial investigation, as 
there was a great deal of material to 
get through. The best indicator of that 
that I can offer the Committee is that, 
although it took us four and a half years, 
as the Audit Office report draws out, it 
did not reperform any of our work or take 
additional evidence; it simply reviewed 
the material that we had collated. 
That work by the Audit Office took two 
and half years, which underscores the 
complexity of the task and the amount 
of evidence and level of detail that had 
to be gone into. Conceptually, I accept 
that we want to get through these things 
as quickly as possible. However, it is 
fundamental that we do not rush things 
or miss things and that we go through it 
objectively and analytically. We did that 
in this case.

626.	 The Chairperson: Thank you, Mr 
Pengelly. As I said, time has passed, 
and the witnesses may have difficulty in 
recollecting precisely. It was useful to 
have the sequence of events aired so 
clearly and precisely.

627.	 Hansard is experiencing interference 
with mobile phones. If anybody’s mobile 
phone is on — mine is switched off — 
please turn it off, as it can be difficult 
for Hansard to pick up the recording of 
the session.

628.	 We move on to the circumstances 
that gave rise to the suspected fraud 
investigation.

629.	 Mr Girvan: Richard, I appreciate that 
we are going back quite some time. I 
want some clarification. I understand 
that Andrew Murray is “Official A” in the 
report and that Geoff Allister is “Official 
B”. Is that correct?

630.	 Mr Geoff Allister: Yes.

631.	 Mr Girvan: Going back quite some 
time, who was running the procurement 
competitions for road signs that ended 
up awarding the whistle-blower’s 
business to another company in 2000?
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632.	 Mr Pengelly: My memory has failed us 
already. “Official D” in the report is Dr 
Murray.

633.	 Mr Girvan: Official D?

634.	 Mr Pengelly: Yes. “Official B” is Mr 
Allister.

635.	 Mr McKay: There is a list, Paul.

636.	 Mr Girvan: Who was running the 
procurement in 2000?

637.	 Mr Pengelly: The named individual? 
Organisationally —

638.	 Mr Girvan: In the organisation.

639.	 Mr Pengelly: What is now the Central 
Procurement Directorate (CPD) was 
then the Government Purchasing 
Agency (GPA). It would have had the 
procurement experts that Roads Service 
worked with; it would have owned and 
managed the procurement competition 
for us.

640.	 Mr Girvan: Can you not put a name to 
it? Would one person have headed it 
up?

641.	 Mr Pengelly: Are you talking specifically 
about signs and equipment?

642.	 Mr Girvan: Yes.

643.	 Mr Pengelly: I do not know who that —

644.	 Mr Girvan: In relation to the signage.

645.	 Mr Pengelly: In 2000?

646.	 Mr Girvan: Yes.

647.	 Mr Pengelly: I do not know.

648.	 Mr Girvan: The other thing that I want 
to find out — maybe Mr Allister will tell 
us — is how one contractor’s business 
repeatedly ended up being given to 
another. Exactly what happened during 
that process? That is signage again.

649.	 Mr G Allister: I am having some difficulty 
hearing. Could you repeat the question?

650.	 Mr Girvan: How did one contractor’s 
business, which it had won, end up 
being repeatedly given to another 
contractor during that period?

651.	 Mr G Allister: Is that during the 1999-
2000 contract?

652.	 Mr Girvan: It is between 2000 and 
2002.

653.	 Mr G Allister: The results of the 
investigation at that time found that 
some of the signs that were under the 
contract for Traffic Signs and Equipment 
went to an alternative supplier. Yes?

654.	 Mr Girvan: Yes.

655.	 Mr G Allister: I think that an internal 
audit report at the time into the 
investigation stated that “rash 
expediency” was given to another 
supplier.

656.	 Mr Girvan: What exactly is meant by 
“rash expediency”?

657.	 Dr Malcolm McKibbin: Maybe I can 
help. There was a previous complaint 
about orders not being given to Traffic 
Signs and Equipment in 1999. A 
complaint was made to Mr Victor 
Crawford and was investigated by Dessie 
Moore, who was the Roads Service 
Direct (RSD) operations manager. None 
of the allegations was substantiated. 
In 2001, a complaint was made to the 
Minister for Regional Development 
Peter Robinson via John McDowell, who 
worked for Traffic Signs and Equipment 
at that time.

658.	 He made three allegations about the 
work of Roads Service and PWS. The 
first related to competitor firms being 
advised of Traffic Signs and Equipment 
prices. That allegation was withdrawn 
by Traffic Signs and Equipment. The 
second allegation related to Traffic Signs 
and Equipment not being included in 
a restricted list. Again, that issue was 
resolved. The third allegation involved 
signs being misordered; orders that 
should have gone to Traffic Signs and 
Equipment were given to PWS. The 
investigation by internal audit and Roads 
Service found that, at three sites, orders 
to the value of just under £7,000 plus 
VAT should have gone to Traffic Signs 
and Equipment. The investigation found 
that there was no evidence of fraud 
and that it was likely that the southern 
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division of RSD gave the orders to PWS 
because of its concerns about the 
poorer delivery performance of Traffic 
Signs and Equipment. To give you a 
feel for the performance statistics of 
the signage firms, my figures show that 
Traffic Signs and Equipment delivered 
about 75% of its orders late and PWS 
delivered about 30% of its orders late. 
There was clearly a delivery problem, 
but that did not excuse the signage 
being given to the wrong contractor. 
The investigation found that, on three 
sites, there was signage to the value of 
£7,000, with an additional cost to the 
public purse of £1,000, and some loss 
of profit to Traffic Signs and Equipment. 
There was a profit margin of £7,000 for 
the sites that were identified to us.

659.	 The following year, Traffic Signs and 
Equipment made another complaint to 
Mr Allister. That complaint was more 
about quotations not being sought from 
firms for signs that were off contract. 
It was not about misplaced signs; it 
was for signs that were off-contract. 
Again, an investigation by internal audit 
found that there was no fraud at that 
time. Those are the only instances that 
I was made aware of when I was chief 
executive. We are talking about half a 
dozen orders. I asked Roads Service 
roughly how many signage orders there 
were per year and was advised that 
there are over 4,000.

660.	 One of the reasons why you, Chair, 
asked me to attend was to give you 
some context. I am trying to give you a 
feel for this.

661.	 Mr Girvan: I want to go back to the 
original tender. If somebody tenders 
to make signs for the Department, 
they would be expected to get the 
orders for those signs. In doing so, 
expertise would be required to help 
during the procurement. Was CPD ever 
consulted by the Department about the 
procurement exercise to be carried out 
for that tender?

662.	 Mr G Allister: CPD was in the 
lead because it was the centre of 
procurement expertise (COPE). It 
had the professional advisers to the 

Department for the purchase of signage 
contracts.

663.	 Mr Girvan: I was interested to hear Dr 
McKibbin’s comment about signs being 
delivered late or not being available at 
the time. It is something that members 
might cover later. To find that signs 
were made two years before they were 
required is another interesting point, but 
other members might cover that.

664.	 During the proceedings of the tender, 
the weighting varied between 100% 
and 20%, although it eventually 
ended up at 20%. The reference was 
changed, whether it was the quality, 
the standard or whatever. I know that 
minimum standards are required, 
which would probably be covered 
under documentation to ensure that 
anyone who tendered would meet 
those standards. Why was there a 
manipulation of the tender process 
that was seen to facilitate a desired 
contractor?

665.	 Mr G Allister: I have not seen any 
evidence of the manipulation of a tender 
process. There is —

666.	 Mr Girvan: Am I right that the tender 
process was changed by the weighting 
of costs being brought down from 100% 
to 20%? However, that did not happen. 
That had to be negotiated at different 
stages during the process because 
somebody was maybe not winning the 
contract and so desired to change it in 
another way. We want to get to the truth; 
that is why we are here.

667.	 Mr G Allister: I will take you through 
the process. There was a range of 
quality/price splits or, in other words, 
the percentage split between quality 
and price through the complete range 
of contracts, from 1999 to 2001, in 
2002 and onwards. It might be useful to 
outline the context and explain that, in 
the late 1990s, enormous changes were 
taking place in procurement policies 
and strategies across the United 
Kingdom. One in particular, Rethinking 
Construction, which was led by Sir 
John Egan in 1998, was adopted in 
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Northern Ireland and became part of the 
Achieving Excellence initiative here.

668.	 He moved procurement along a number 
of important themes, one of which was 
the quality-driven agenda. There was a 
recognition at that stage that a great 
deal of procurement up until that date 
had been done on price only, and it was 
found that that was not resulting in 
value for money. There were adversarial 
issues around the management of 
contracts and, indeed, it was driving 
the wrong behaviours. Therefore in the 
late 1990s there was a move towards 
procurement on the basis of quality and 
price; that came into Northern Ireland 
and was adopted as procurement policy 
here by the procurement board and the 
Executive in, I think, 2002. However, 
in the run-up to that, on the advice of 
the GPA — the Central Procurement 
Directorate as it is now — there was a 
move amongst all government clients in 
Northern Ireland, under the auspices of 
the Construction Clients’ Group, to move 
towards quality and price. I am setting 
the context for you, because that is what 
I have been asked to try to do.

669.	 I will explain the process for each 
contract; indeed, this is generic for all 
contracts. An evaluation team is put 
in place at the start of each contract, 
and its role on behalf of the purchasing 
client — those who want to use the 
product, — is to sit down at the start 
of each contract and, for that specific 
contract at that moment, decide on what 
the quality/price split should be if that 
is how it will be procured. It works in the 
background. In the early 2000s, there 
was a move towards most economically 
advantageous tender (MEAT), and that 
was defined as getting quality and price. 
The evaluation team’s role is to set 
the quality and price, and that is done 
specifically for each contract. Once that 
has been set, which is done in advance 
for each contract, that is the mechanism 
by which the tenders are selected.

670.	 Mr Clarke: I want to pull you back to 
two points because, to a degree, I got 
the impression that Malcolm helped 
you to answer that question. In your 
first explanation, you talked about 

expediency, which suggested that there 
was some sort of impropriety in how the 
contract was managed. Do you accept 
that?

671.	 Mr G Allister: That is in the Audit Office 
report into —

672.	 Mr Clarke: No, it is your word; you used 
the word “expediency”.

673.	 Mr G Allister: That view was formed in 
the Department on, I think, the basis of 
the Audit Office report, which said that 
there had been honest mistakes. I think 
that that was the terminology, although I 
cannot remember the exact terminology 
that was used at the time.

674.	 Mr Clarke: You mention honest 
mistakes, but what is your view of the 
court ruling in 2001, I think, when the 
contractor took a case against the 
Department?

675.	 Dr McKibbin: It was 2010.

676.	 Mr Clarke: When the contracts were 
awarded, a contractor took a case 
against the Department. It goes back to 
my colleague’s point about toning down 
the price in the matrix from an 80:20 
split to a 60:40 split.

677.	 Mr G Allister: The changes in the split 
were the view of the evaluation team 
when it set the criteria against which 
the most economically advantageous 
tender was going to be judged on each 
competition.

678.	 Mr Clarke: Are you suggesting that 
changing the matrix in how it will be 
scored and the award of a tender after a 
process has started is normal practice?

679.	 Mr G Allister: No. Sorry, maybe I have 
not made myself clear.

680.	 Mr Clarke: You have not.

681.	 Mr G Allister: I am sorry, then, if I have 
not. The evaluation team sits down at 
the start of the process even before 
adverts go out. These are European 
Union competitions; so, even before 
the adverts go out, the procurement 
evaluation team sits down and 
decides at that stage, before they have 
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advertised, the criteria by which they 
will judge the successful tenderers in 
the competition. That is done for each 
competition.

682.	 In each competition, they will take 
into account a range of factors, advice 
from professionals such as CPD and 
look at lessons learned from previous 
contracts. They will form a view for that 
specific contract on what they think is 
an appropriate split between quality and 
price.

683.	 Mr Clarke: Do you have a copy of the 
report to hand?

684.	 Mr G Allister: The Audit Office report?

685.	 Mr Clarke: Yes.

686.	 Mr G Allister: I have.

687.	 Mr Clarke: In the last paragraph of 
section 72 on page 33, entitled “In 
favour of the Whistleblower”, which is an 
extract of the court judgement, the judge 
states:

“I am satisfied that the Defendants are in 
breach of the duty owed under the regulations 
[Public Contract Regulations 2006] to the 
extent that they have not complied with 
the legal obligations of objectivity and 
transparency in measuring quality at 40 
per cent in the assessment of the tenders. 
Further I am satisfied that, in consequence 
of that breach, the Plaintiff [Whistleblower] 
has suffered or risks suffering loss or damage 
in respect of the three contracts that the 
Plaintiff would otherwise have won, had the 
price quality split been 80/20 rather than 
60/40 [the issue of price/quality split above 
resonates with Allegation 1”.

688.	 Surely that does not tie in with what you 
just said, Mr Allister.

689.	 Mr G Allister: The comment under “In 
favour of the Whistleblower” is:

“complied with the legal obligations of 
objectivity and transparency”

690.	 What the judge said in the ruling was 
that he was not convinced of the 
transparency in how the 40% was 
arrived at. He could not see how the 
40% was arrived at.

691.	 Mr Clarke: Yes, that is the judge —

692.	 Mr G Allister: Yes, but at no stage —

693.	 Mr Clarke: — who said he was:

“satisfied that the Defendants are in breach 
of the duty owed under the regulations [Public 
Contract Regulations 2006]”.

694.	 Will you accept the judge’s ruling in that 
case or not?

695.	 Mr G Allister: I am accepting that what 
he says is that —

696.	 Mr Clarke: So, you are accepting that 
in the case of the contractor who took 
the case against the Department, it was 
unjust how the Department arranged to 
change the split.

697.	 Mr G Allister: No, he did not say that.

698.	 Mr Pengelly: I am sorry, Mr Clarke, but I 
think this post-dates Mr Allister’s time in 
the organisation.

699.	 One of the grounds for complaint 
was that the quality/price split was 
manifestly wrong. The judge ruled that 
it was not manifestly wrong. The error 
that the Department made was that we 
did not fully document and articulate the 
rationale for a 40% figure. I think the 
complainant argued that the qualitative 
factor should have been in the region of 
10% to 20%. We used 40%, so the judge 
in his ruling said that clearly between 
the two sides the precise point was 
somewhere between 20% and 40% but 
in the absence of a clear articulation 
of our reason. He was not saying that 
it was wrong. He said that we had not 
properly documented it.

700.	 Mr Clarke: That is not how a reading of 
the judgement comes across.

701.	 Dr McKibbin: I may be able to help. 
At the time, the DRD got further legal 
advice from Nigel Giffin QC, on the 
outcome of the court case.

702.	 Mr Clarke: Did you appeal it?

703.	 Dr McKibbin: Pardon?

704.	 Mr Clarke: Did you appeal the decision?

705.	 Dr McKibbin: No.
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706.	 Mr Clarke: So, no. I am just trying to 
establish the relevance of further advice 
after you took a case and the judge 
found in favour of the contractor in this 
case in terms of that paragraph.

707.	 Dr McKibbin: I am happy to —

708.	 Mr Clarke: What I want to do before 
you expose anything else about this, 
Malcolm, is to establish whether, after 
that advice, you decided to appeal the 
decision or otherwise. If you did not 
appeal it, then it is not relevant.

709.	 Dr McKibbin: I disagree with the point 
regarding relevance because it obviously 
informed —

710.	 Mr Clarke: It is relevant where you use 
public money to take legal advice and if 
you do not pursue it, whether that advice 
was in favour of the original judgement 
or otherwise.

711.	 Dr McKibbin: First, I was not in DRD at 
the time, but I want to go back to the 
allegation that you were saying that 
this was a bias-related or favouritism-
orientated exercise —

712.	 Mr Clarke: I did not use those words.

713.	 Dr McKibbin: I thought that you were 
talking about the manipulation of —

714.	 Mr Clarke: I did not use that word either.

715.	 Mr Girvan: I did.

716.	 Dr McKibbin: I beg your pardon.

717.	 An accusation was made that the 
criteria were manipulated. When the 
case was looked at, the reasons for 
the alleged bias were said to include 
a history of dispute, which we have 
talked about, with the principle individual 
behind the company, which included 
allegations that procurement evaluation 
criteria had previously been shifted 
deliberately more in the direction of 
quality as opposed to price for the 
specific purpose of advantaging the rival 
operation and disadvantaging Traffic 
Signs and Equipment Ltd (TSEL) or a 
predecessor company.

718.	 The judge, Weatherup J, rejected all of 
those bias-related allegations as well 

as other allegations of manifest error; 
so the judge rejected allegations, in the 
2010 competition, of any interference 
with figures that will have been carried 
out to advantage one contractor over 
another. That is a result of a High Court 
case where the judge heard witnesses 
give evidence under oath for 16 days.

719.	 Mr Clarke: I am not disputing that, but 
I am talking about the section where he 
came to the convincing conclusion that 
this contractor was disadvantaged. Let 
us not talk about all the other aspects 
of this particular case; on that one 
aspect, the judge found in favour of the 
person who brought the case against 
the Department. He found against the 
Department in that aspect of the case. 
Is that fair to say, Malcolm?

720.	 Dr McKibbin: I will pass over to Andy 
who is the accounting officer.

721.	 Dr Andrew Murray (Department for 
Regional Development): The plaintiff 
considered that the 2009-2010 
competition was unfair and stated a 
number of grounds on which he thought 
it was unfair. The issue of transparency 
was not one of the grounds that was 
taken to the court, but when the court 
and Weatherup J examined the whole 
issue, he found what I would regard as a 
very technical point on which we had not 
complied with the regulations. I must 
say that this did —

722.	 Mr Clarke: Technical or otherwise, do 
you accept that the court’s judgement 
on that?

723.	 Dr Murray: Yes, we did accept that. We 
did not appeal it, as you have said; but it 
did send quite a shockwave through the 
industry, because nobody was doing that 
before. The need for transparency was 
identified in this court case for the first 
time. Now, that is not to be confused 
with the transparency of making sure 
that all contractors are aware of 
the quality/price mix at the start of 
a competition; this is a completely 
different point.

724.	 Mr Pengelly: The judge said specifically 
that 40% might turn out to be a justified 
measure of quality and that the decision 
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to use 40% was not to disadvantage or 
advantage any particular tenderer; so, 
the problem was the failure to document 
the rationale for using the figure of 40% 
as opposed to the 40% being wrong.

725.	 Mr Clarke: He said he was satisfied 
that the plaintiff had suffered loss as 
a consequence of that breach. In Mr 
Allister’s opening remarks, Richard, he 
mentioned contract “expediency”. I think 
that his choice of words caused doubt in 
some of our minds, considering what the 
judge found, if you then take the advice 
that Malcolm got from the QC whereby 
the Department did not take a decision 
to appeal some of the judge’s findings.

726.	 I am happy to lead back to my colleague.

727.	 Mr G Allister: If I can just clarify a 
point, Chair. The comment on “rash 
expediency” was one that, as I recall, 
was made by the then chief executive of 
Roads Service about the purchasing of 
tender from another supplier rather than 
those that got the contract.

728.	 Mr Girvan: I want to go back to a point 
that was made earlier. I had asked 
a question about one contractor’s 
business repeatedly ending up being 
given to another, and the explanation 
given to him was that it was as a result 
of orders being delivered late. Do you 
have any documented evidence of 
contacting the contractor who had won 
the contract and explaining to him why 
he was not getting it; or were orders 
given to him in a timely fashion to allow 
him to do it? I know that some people 
have unrealistic expectations of giving 
you an order on a Friday afternoon at 
4.00 pm and saying that they will pick 
it up on a Monday morning at 9.15 am; 
but some boy might have a wee bit of 
slack in his process and might be able 
to do it. Was there any indication that 
the orders were given in a timely fashion 
and that there was an understanding of 
a time for the orders to be delivered?

729.	 Mr G Allister: There was a very clear 
understanding, under the terms of the 
contract, of the timescale in which the 
order should be delivered. In a review 
of the papers in preparation for today, I 

went back over papers for many years 
and, at that time, I saw papers reflecting 
that the signs and equipment firm had 
been written to on 37 occasions with 
regard to the late delivery of signs. I 
recall the note which said that there had 
been no formal response.

730.	 Mr Girvan: Thank you. I turn to Mr 
McKibbin. What was the first time that 
irregularities in relation to the contracts 
associated with the signage was brought 
to your attention?

731.	 Dr McKibbin: I was made aware of it 
when I took over as chief executive.

732.	 Mr Girvan: That was in —

733.	 Dr McKibbin: I was chief executive 
designate from January to March 2002 
and acting chief executive from March 
2002 onwards. I saw the results of the 
2001 investigation.

734.	 Mr Girvan: Were measures already 
in place, or did you put additional 
measures in place to ensure that this 
type of occurrence could not happen 
again?

735.	 Dr McKibbin: A whole series of 
measures were put in place to try to 
ensure that the misordering did not 
occur again.

736.	 Each order was followed up with the 
heads of business units. A whole 
series of meetings took place with 
senior management to make sure 
that they were aware of the problems 
encountered. Over 300 staff were sent 
on training courses to try to ensure that, 
throughout the next few years, they got 
better at contract management.

737.	 At the meetings of the heads of 
business units, we frequently discussed 
controls assurance and contract 
compliance. A series of performance-
related meetings took place with the 
relevant suppliers. We introduced a new 
contract monitoring system, centralised 
the ordering of signs and client-checking 
of order receipts. We provided greater 
clarity on the timeliness targets, and we 
reiterated and repeated the procedures 
that had to be adhered to by our staff.
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738.	 We amended schedules to stop 
the confusion of ordering between 
schedules. For instance, if you have one 
schedule for triangular signs and one 
for warning signs, where do you order a 
triangular warning sign from? There was 
some basic stuff that we had to try to 
improve. We continued to improve and 
gave added weight to the quality side 
of the quality/price criteria, because 
that was the aspect of the contract with 
which we were most concerned.

739.	 We now have mandatory requirements 
for contractors to be accredited to 
sector schemes that provide third-
party assurance over the quality of 
their materials. We have introduced 
director of engineering memorandums 
to try to ensure better procedures and 
e-procurement in the ordering, accepting 
and receipt of signs. I can go on if you 
wish.

740.	 Mr Girvan: No. I appreciate that you are 
going through a comprehensive list of 
measures that were put in place to try 
to ensure that this would not happen 
again. We might get back to that list 
later.

741.	 In conjunction with the 2001 report, 
you obviously identified shortfalls in the 
organisation and the individuals who 
had probably failed. Was any action, 
or disciplinary action, taken against 
members of staff at that stage?

742.	 Dr McKibbin: With respect to 
disciplinary action, the 1999 
investigation made no findings against 
Roads Service. Obviously, disciplinary 
action was not appropriate.

743.	 Mr Girvan: Was there an obvious 
improvement required within your own 
organisation that you could identify?

744.	 Dr McKibbin: Not in 1999. That 
investigation preceded my tenure. 
In any event, in 2001, the complaint 
investigation found that some Roads 
Service staff had placed orders 
incorrectly. The chief executive at the 
time wrote out, saying that he regarded 
it as a serious offence, but noted that 
there was no evidence of fraudulent 
activity and that the problem — and this 

is where the term that Geoff used came 
from — had arisen as a result of rash 
expediency by the officers concerned, 
based on their concerns about the 
performance of Traffic Signs and 
Equipment delivery.

745.	 The permanent secretary at the time 
was Nigel Hamilton. He wrote to the 
Minister and concluded, on the basis of 
whether disciplinary action was required, 
that actions were misguided rather than 
malicious in intent and that, as such, 
the guidance at the time would not 
support formal disciplinary action by 
the Department. Therefore, disciplinary 
action was considered at the time but 
was not thought to be appropriate.

746.	 The November 2002 investigation, 
during which time I was chief executive, 
found that, apart from the known 
problems with the previous contract, 
a new problem was arising, which was 
that some suppliers were not being 
given the opportunity to tender or quote 
for off-contract signs. Internal audit 
investigated it. It was normal practice 
for internal audit to identify whether it 
believed there was a need to consider 
disciplinary action, but the conclusion 
reached was that there was a failure of 
performance rather than one of conduct. 
Paragraph 1061 of the staff handbook 
that existed in 2002 states that:

“Where the behaviour complained off 
concerns an apparent failure of performance 
rather than conduct, different procedures may 
be appropriate.”

747.	 That is, different procedures from 
disciplinary action. At that time, in 
discussions with Mr Allister, we came to 
the conclusion —

748.	 Mr Girvan: After that, training would 
have come in.

749.	 Dr McKibbin: A whole lot of training 
came in at that point. The list of things 
that I was telling you about had already 
come in post-2002. We were saying that 
we had a problem; we believed that it 
was more to do with performance than 
anything else; and there had been no 
finding of any investigation or court 
case that suggested bias, favouritism, 



Report on NI Water’s Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower Complaint

112

collusion or fraud. That is why we 
believed that it was a question of 
performance and should best be dealt 
with by line management through the 
performance management procedures 
in place at the time. On the basis of the 
code that existed at the time, that was a 
reasonable conclusion.

750.	 The Chairperson: Mr McKibbin, back in 
2002, you used very strong words in a 
letter that you wrote to Roads Service 
senior officials directing them that this 
should never happen again. Can I quote 
an extract from what you wrote?

751.	 Dr McKibbin: That is not my letter. That 
was the previous chief executive, Colin 
James. I was not chief executive of 
Roads Service at that time.

752.	 The Chairperson: To further that, I will 
read an extract from the letter that he 
wrote:

“a civil servant who knows that an applicant 
has a legal entitlement and uses grounds that 
he knows to be improper for denying it to him 
is in effect cheating him out of it. This is no 
less wrong when it is done in the name of a 
Government Department than when it is done 
by a private citizen.”

753.	 Obviously, that was not your letter, but 
in 2006, there was legislation that 
described fraud as making a dishonest 
representation, perhaps for gain, or 
perhaps to cause loss to another or to 
expose another to the risk of loss. Are 
you satisfied with the findings that there 
was non-compliance with proper controls 
but no evidence of fraudulent activities 
at that time?

754.	 Dr McKibbin: I did not carry out 
the investigation. I looked at the 
results of the investigation that had 
been concluded by people who were 
specialised in investigating such issues. 
If you are asking me —

755.	 The Chairperson: On looking at the 
results, did you believe that there was 
no fraudulent activity at that time and 
that there was no evidence of it?

756.	 Dr McKibbin: On the basis of the 
evidence that I saw, I did not believe 
that there was any intent of fraud or 

malicious intent. You have to be careful 
of having the benefit of 20/20 hindsight. 
You are quoting a 2006 interpretation 
of fraud against the time in 2002 when 
the decisions were being made. I am not 
sure of the relevance of that comment.

757.	 However, was it wrong that Signs and 
Equipment’s Mr Connolly did not get the 
orders? Yes, it was. He should have got 
the orders, and the business should 
have been able to make a profit on 
those orders. I do not know why Signs 
and Equipment or Mr Connolly never 
used the contractual claim mechanism 
that exists in contracts and which 
would have allowed him to claim that he 
had been incorrectly treated, suffered 
a loss and, therefore, could make a 
claim against the contract. Even if that 
had been turned down — and I think 
that it would have been difficult to do 
so when there is evidence to suggest 
that the orders were incorrectly placed 
— he could have gone to arbitration 
using clause 39 of the 2002 and 
2005 contracts. A financial redress 
mechanism was in place; I just wanted 
to point that out. I am sure that it will 
become relevant as we progress through 
the afternoon.

758.	 The Chairperson: Mr Copeland wants to 
ask a supplementary question. Are you 
happy to let him come in?

759.	 Mr Girvan: Yes.

760.	 Mr Copeland: Thank you. I am just trying 
to get my mind around there being no 
evidence of fraudulent activities. Was 
there evidence of breach of contract?

761.	 Dr McKibbin: Yes.

762.	 Mr Girvan: I want to return to an earlier 
point. I appreciate that any contractor 
who wishes to tender for public sector 
work knows that going down the route 
of becoming a whistle-blower could 
damage his or her opportunities in 
the future. Many contractors have 
perhaps encountered issues and have 
just sucked it up, let it run and hoped 
that they would get the contract next 
time. I believe that that goes on. I have 
been involved in the private sector and 
know exactly what you come up against 
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sometimes. You have to deal with a very 
bureaucratic system, and you take the 
stance that you have lost out this time 
but that you will go again. Is there any 
indication that that has happened on 
other occasions such as this?

763.	 Mr G Allister: My experience in the 
construction industry, which I have to 
say is very widespread, would not tend 
to support that. I have worked with lots 
of contractors who, on many occasions, 
have taken claims for all sorts of thing 
that they regarded as breaches of 
contract. Those were put through the 
process that Dr McKibbin referred to. 
That process was available at the time. 
The other point to make is that past 
performance —

764.	 Mr Girvan: I agree with you in relation to 
very large contractors. They sometimes 
feel that they are indispensable. The 
wee man does not always feel that way. 
That means that others can take over.

765.	 Mr G Allister: I am sorry. My experience 
goes right across the field from 
multimillion pound contracts right down 
to small contracts. I have known small 
contractors who have taken cases.

766.	 There is an important point to make. 
Under procurement regulations, past 
performance is not taken into account in 
the awarding of contracts. Contractors 
are aware of that, so should not be 
fearful in any way of exercising their 
rights under a contract.

767.	 Mr Clarke: Mr Allister, you were at pains 
to stress your vast experience twice. 
Your pen profile does not suggest that. 
Perhaps you did not really sell yourself. 
We have a two-liner, which states that 
you:

“worked for 37 years in a variety of posts in 
DRD Roads Service, and was Chief Executive 
from June 2008 until...retirement in...2012.”

768.	 That does not highlight the vast 
experience that you are reading into the 
record today. Would you like to tell us a 
bit about your background?

769.	 Mr G Allister: I joined Roads Service in 
1975. I have probably worked in almost 
all areas of Roads Service — across 

traffic management, roads maintenance 
and new road construction. I became 
director of engineering on the board 
of Roads Service in late 2000. My 
main role as director of engineering 
was to deliver a range of value-for-
money services to the public. More 
specifically, it was to provide strategic 
leadership and management to two 
internal provider organisations: the 
direct labour workforce, which was about 
900-strong in those days and carried 
out winter maintenance, grass-cutting, 
fixing potholes etc; and the engineering 
consultancy branch, in which my role 
was to design and supervise a range 
of works across the networks such as 
road improvement schemes and road 
resurfacing schemes.

770.	 I also had responsibility for developing 
engineering policies, looked after the 
transportation unit and was the head 
of profession for engineering staff. I 
was also a member of Roads Service 
board and took forward a whole range of 
initiatives to try to improve its contract 
management and procurement expertise 
across the piece. The evidence of that 
came in 2002, when Roads Service 
was awarded COPE status for works 
contracts; it was not for goods and 
services. Indeed, I think that it gained 
COPE exemplar status in 2008 Does 
that answer your question?

771.	 In 2007 —

772.	 Mr Clarke: That is probably ample to 
enlighten me to the fact that you have 
definitely had a varied career. However, 
you have been steeped in the public 
sector and have very little experience 
in the private sector. I think that that 
was the point that my colleague was 
making when he spoke of some of the 
opinions of private sector contractors. 
Your answer also tells me that you have 
held some very serious and high-profile 
jobs in high positions in Roads Service. 
However, I do not know whether many of 
those would give you much experience 
of the procurement end of things and 
how people have suffered. Thank you for 
that very glowing CV.
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773.	 Mr McKay: I want to return to the 
context in which the phrase “rash 
expediency” was mentioned. Will you 
clarify that?

774.	 Mr G Allister: That was as a result of 
the 2001 internal audit report.

775.	 Mr McKay: What did it mean?

776.	 Mr Allister: As I understand it, it was the 
expression used to describe the actions 
of those who had purchased signs from 
one contractor when they should have 
been purchased from another.

777.	 Mr McKay: Was it used in an internal 
audit report?

778.	 Mr G Allister: Yes.

779.	 Dr McKibbin: I asked the same 
question. If it helps, the example 
quoted to me was of someone ordering 
12 signs, with 11 signs being on 
one schedule to one contractor and 
one on another schedule to another 
contractor. In that case, 12 would have 
been ordered from the contractor who 
had the contract for 11, so to speak. 
Clearly, they should not have done that. 
They should have ordered 11 from one 
contractor and one from the other. That 
was what I understood the term “rash 
expediency” to be. I was told that on a 
third-party basis, but I am trying to share 
it with you in case it sheds some light 
on the term.

780.	 Mr McKay: Could we get a copy of that 
report for information?

781.	 Dr McKibbin: I am sure that the DRD 
could get that to you.

782.	 Mr Copeland: I have a fair bit, Mr 
Allister. Thank you for attending.

783.	 Will you talk me through the 
procurement process, step by step, for 
road signs as it was in 2001 For clarity, 
was it primarily based on cost rather 
than quality?

784.	 Mr G Allister: Do you mean for the 
contract that was awarded in 2002?

785.	 Mr Copeland: I presume so.

786.	 Mr G Allister: The first thing to say is 
that I did not have a role in establishing 
the contract team or initiating the 
contract in 2001. I suppose that the 
process would have started off —

787.	 Mr Copeland: Who did?

788.	 Mr G Allister: It would have been the 
business unit. It would have decided 
that it required some signs or required 
a new contract for signs. As I said 
earlier, that business unit would have 
established what is called an evaluation 
panel, which would have had members 
from Roads Service and CPD, which 
was managing the project from the 
point of view of it being the centre of 
procurement expertise.

789.	 The panel would have advertised for 
expressions of interest, and a number 
of those would have been received 
in 2001. The next step would have 
been to draw up a shortlist; the panel 
had advertised that it was going to 
do that. Once the panel had drawn up 
the shortlist, it would have issued the 
tenders. Prior to issuing tenders and 
getting into the process, the panel would 
have decided the contract split and the 
tender evaluation criteria. The panel 
would then have received the tenders 
back, evaluated and analysed the 
tenders, and brought a recommendation 
to Roads Service as the procuring 
authority or contracting authority to 
award the contract.

790.	 Mr Copeland: To the best of your 
recollection, was the contract let 
primarily on the basis of cost?

791.	 Mr G Allister: As I understand it, it was 
60% cost and 40% quality.

792.	 Mr Copeland: The CPD interests me. 
The Committee recently heard about a 
fairly large amount of public money that 
went somewhere that it should not have 
as a result of the CPD not attending a 
meeting when a contract was awarded. 
Rather uncharacteristically, the 
contract was valued in London and the 
representative from the CPD was on 
holiday and could not go.
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793.	 Would records for the number of 
meetings for the process you have 
talked about involving the CPD and the 
business unit still exist? Would there 
also be details of how the decision was 
arrived at and what criteria were used? 
You cannot get a bunch of people in 
a room and let them come up with an 
idea of their own. It must have been 
referenced against some previous or 
new directives.

794.	 Mr G Allister: I cannot answer about 
the specifics because I was not 
involved in the specific procurement. I 
can perhaps give you some indication 
from a generic point of view. If the 
procuring authority — let us say that it 
is a business unit in Roads Service — 
decides that it needs signs for a two-
year period, its responsibility will be to 
draw up the specification and outline 
its requirements, such as the types of 
signs, the delivery requirements, and so 
on.

795.	 Mr Copeland: In other words, what you 
want, when you want it and what you 
hope it is made of.

796.	 Mr G Allister: That is right. There will 
then be a meeting of the evaluation 
panel, which will come together and 
take advice from the procurement 
experts, which in this case was Central 
Procurement Directorate. It will then 
decide on the most important things 
about the contract. At that stage, 
delivery was an issue, as we heard 
earlier. Therefore, delivery was an 
important point, as was the process 
behind it.

797.	 Mr Copeland: With road signs, you 
tend to know that you will need them 
before you need them. It strikes me that 
delivery and the change in the balance 
of cost and quality was occasioned 
because of the delivery argument.

798.	 Mr G Allister: The process is not just 
about procuring the road signs. You have 
to look at the outcome. Why do we need 
the road signs? Roads Service needs 
road signs because it is carrying out 
roadworks on the network. There are 
big safety issues involved, and Roads 

Service needs to be able to advise 
motorists of that. Another reason that 
signs are needed in a timely fashion 
is, for example, because we need to 
publicise that we will be doing some 
work digging up the A1 that will disrupt 
traffic in four weeks’ time. If we do not 
have the signs to put up to sign that 
work in four weeks’ time, we will deal 
with a lot of complaints. Therefore, it 
is important that we get those signs 
correctly manufactured, delivered and 
erected. It is not just a question of 
getting the sign for the sake of it but 
of getting it up to warn motorists and, 
most importantly, to make the road 
improvements after that. That is the 
importance of delivery, because if that 
does not occur or your erection process 
goes wrong, your end product fails as 
well.

799.	 Mr Copeland: Was there evidence of 
companies not matching the required 
delivery times?

800.	 Mr G Allister: There was evidence of 
poor delivery from the companies that 
were contracted to provide signs for 
Roads Service at that time. That is 
the background to the procurement 
exercise. As I said, I was not involved 
in the procurement exercise, but I have 
no doubt that the people who did it 
were the people who know when they 
need signs and know the background. 
They would have said, “Delivery is 
pretty important to us, but it has not 
been good to date. Let us put quality 
up front and give the tenderers a fair 
chance to price. Let us say to all of 
them that quality will be very important 
in this contract, and we will measure it 
against your processes for managing 
invoices and orders and your delivery 
timescales.” That is the call of the 
evaluation panel. Once the evaluation 
panel has decided that, it is sealed and 
set in stone. That continues right the 
way through the procurement process 
and is how the tenders are evaluated at 
the end of the process.

801.	 Mr Copeland: Were the companies that 
responded to the tender documents 
advised that, in future, being cheapest 
would not necessarily result in them 
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getting the work and that there had to 
be more emphasis on quality? If they 
were advised, were they all advised 
and were they advised at the same 
time and in the same manner? Many 
of the companies would have been 
producing and supplying road signs for 
quite some time, I assume. I will not 
say the goalposts had moved, because I 
understand exactly what the evaluation 
panel was trying to achieve, but were the 
companies advised that the parameters 
under which tenders would be examined 
would be materially different from the 
way in which they had been examined in 
the past?

802.	 Mr G Allister: I will perhaps ask Andrew 
Murray to come in on this, but my 
understanding is that the notice that 
goes into the Official Journal of the 
European Union (OJEU) defines that. 
The panel applies to get the documents 
to apply, and those documents — I 
think that they are called “instructions 
for tendering” — will state, “We are 
procuring on quality: price.” I think that it 
goes as far as defining the elements of 
quality. It did at that time.

803.	 Mr Copeland: In your opinion, were 
the companies that had previously 
tendered for work and won under the 
old arrangements, which were more 
based on price, disadvantaged by 
the shift in criteria, in that they had a 
history of delivering late, whereas other 
companies may not have had such a 
history?

804.	 Mr G Allister: No, I do not think so 
at all, because the way in which the 
contract was managed meant that there 
were numerous meetings between the 
contract management team, which was 
CPD, which was the experts on this, and 
the suppliers to ask them to address 
issues around delivery. Companies were 
aware that delivery was an issue and 
needed to improve. I do not see how 
they could therefore be disadvantaged.

805.	 Mr Copeland: What measures of quality 
do you look for in a road sign, assuming 
that you get it at the required price and 
when you need it? What defines quality 
in a road sign, and how did you ask the 

applicants to demonstrate good quality 
in that buying round, if that is the right 
term?

806.	 Mr G Allister: A specification will outline 
what is needed from the road sign in 
the areas of reflectivity, robustness — in 
other words, how long it will last — how 
it is attached to the frame, and so on.

807.	 Dr Murray: It has varied from 
competition to competition. We 
sometimes give a specification of a sign 
and ask for a sample to be produced, 
and that is assessed for quality.

808.	 Mr Copeland: Why only sometimes?

809.	 Dr Murray: In more recent times, there 
is now a sector scheme in place for the 
manufacturing of signs. We take the 
view that the sector scheme will define 
how companies do the manufacturing, 
but other elements — for example, 
delivery, invoicing arrangements, 
record-keeping systems, health and 
safety at the plant, and environmental 
considerations — can be considered as 
part of the quality mix.

810.	 Mr Copeland: I will move on from 
the contract being awarded to the 
contract being in place. Did the shift 
in the quality:price ratio do what it was 
supposed to do? In other words, was 
there a change in the achievement of 
delivery targets? Did the contract, in its 
altered form, bring forth the fruits that it 
was supposed to?

811.	 Mr G Allister: I do not think that it 
brought them forward totally, but it 
certainly effected an improvement, and 
that was reflected in the monitor sheet 
that I introduced in 2002 along with 
the contract. That monitor sheet had a 
number of purposes. It was to provide 
evidence that the correct contract had 
been used to provide the correct order 
for the signs, and it was also used to 
monitor the performance of the various 
contractors who had won the contracts. 
Therefore, in response to the 2002 
contract, yes, there were improvements.

812.	 Dr McKibbin: I can be slightly more 
specific. We were looking to see whether 
there was some improvement as a 
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result of the actions that were being 
taken. When I was chief executive, I 
took some assurance from seeing the 
results of the CPD investigation by John 
McMillan, who wrote back to Mr Connolly 
on 17 September pointing out that Mr 
Connolly had advised him that, based on 
the performance over the past year — 
2003-04 — the misplaced orders issue 
that had arisen previously was no longer 
an issue. We took some comfort from 
that.

813.	 I am also aware that, more recently, 
between April 2011 and September 
2012, the delivery timeliness of PWS 
was rated at 86%, and for traffic signs 
and equipment, it was 78%. That is 
vastly better than in the figures from 
2001 and 2002.

814.	 Mr Copeland: This is my last question, 
Geoff, you will be glad to hear. Was there 
any stipulation about the materials from 
which the signs had to be made? I do 
not mean the properties of the materials 
but the materials themselves. Did 
Roads Service stipulate in the contracts 
the materials from which the signs 
were to be made, as opposed to the 
properties of the materials?

815.	 Mr G Allister: I am afraid that that is 
too detailed for me. Andrew might have 
an answer to that. I do not know the 
answer.

816.	 Dr Murray: There is a detailed 
specification with the signs, and 
different materials are sometimes 
allowed. I cannot answer the question in 
detail either. Sometimes we allow plastic 
signs as well as aluminium signs, and 
we sometimes allow composite signs. 
There are specifications for each.

817.	 Mr Copeland: Is it possible, even after 
all this time, to get the specifications 
as they pertain to the contract, or 
is that too difficult? I do not want to 
ask something that is impossible and 
wastes a lot of time.

818.	 Dr Murray: For the contract that was 
awarded in 2002?

819.	 Mr Copeland: Yes.

820.	 Dr Murray: It is quite a bit outside our 
normal retention period. We normally 
keep things for seven years. We might 
have something.

821.	 Mr Copeland: If the Chair does not 
consider it to be a complete waste 
of time, I would not mind, if that is 
possible. I would also like to —

822.	 The Chairperson: Mr Copeland, I 
think that Mr Girvan wanted in with a 
supplementary question, if you do not 
mind.

823.	 Mr Girvan: Andrew, you went through 
a list of elements that could be 
considered as part of the quality mix. 
The phrase “can be” was used. That 
leaves room for wriggle whenever an 
assessment is done of environmental 
statements and health and safety 
records. Should the phrase not be 
“should be” as opposed to “can be”? 
When you say “can be”, some people 
assume that it is to rule out a company 
because it has, for example, a bad 
health and safety record. I would have 
used the term “should be”.

824.	 Dr Murray: You cannot put those 
things in to rule somebody out or to 
disadvantage someone. Those things 
are assessed only via the submission 
that the contractor makes as part 
of his tender and by a site visit that 
takes place after that. The factors are 
determined before that process starts.

825.	 Mr Girvan: But they are required in the 
tender document.

826.	 Dr Murray: Yes. You specify what you 
want at the start. You specify the 
elements of quality that you are going to 
assess and how you are going to assess 
them. When the tenders come in, that is 
what you assess for all the tenderers.

827.	 Mr Girvan: It is great to hear about all 
the things that have been put in place. 
Malcolm, you mentioned all the training 
that went in after 2001. In Paul Priestly’s 
time, when the second report came out, 
which covered the 2005 period, we still 
had the same problems. I want to start 
to focus on that. We talked about what 
happened 11 to 13 years ago, all the 
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improvements that were put in place 
and all the measures that were being 
followed up on. When we are dealing 
with another report from a few years 
later, why do we find exactly the same 
things manifesting themselves? If I were 
a general and I instructed the underlings 
to carry out certain orders and they did 
not, heads would roll. That is why I went 
down that route. I appreciate the action 
that happened when we discovered 
that so-called measures, practices 
and procedures were not being carried 
forward. Whose head rolled, and what 
happened?

828.	 Mr Paul Priestly: Are you asking me?

829.	 Mr Girvan: I am indeed, Paul.

830.	 Mr Priestly: When the 2010 report 
finally came to me, I considered the 
question of disciplinary action. I 
discussed the issue directly with Mr 
Balfour, and separately with Mr Allister. 
The fact is that the Balfour report 
concluded that there was not any 
evidence of collusion, favouritism or 
bias. It concluded, disappointingly, that 
orders were not placed with the correct 
suppliers owing to a combination of 
procedural shortcomings, human error 
and — this word again — expediency 
rather than through deliberate intent. 
In those circumstances, I judged that 
there were insufficient grounds for 
pursuing disciplinary action. I briefed the 
Minister and the Chair of the Regional 
Development Committee at the time. I 
also noted my disappointment that the 
investigation had identified deficiencies 
in the Department’s processes.

831.	 If you run a very large organisation, it 
is a constant battle to try to achieve 
compliance and adherence to policies 
and processes. In this case, they failed 
again. There is no alternative but to 
keep going back and training people and 
insisting on compliance.

832.	 Mr Clarke: Mr Priestly, are you 
suggesting that if we are all living and 
spared, we will be coming back here in 
a few years and talking about the next 
time?

833.	 Mr Priestly: Sorry, I did not pick up that 
point.

834.	 Mr Clarke: If we are all living and 
spared, and we all live a healthy life, 
are you suggesting by your statement 
that we will be back here in a few years 
talking about the next time that Roads 
Service does it?

835.	 Mr Priestly: I certainly hope not, but —

836.	 Mr Clarke: If that is the case, given 
that Mr Allister was involved previously, 
what has the Department learnt, or 
what did you learn from your time in the 
Department? You inherited the examples 
of the past, and they continued in the 
regime. What have you learnt from it?

837.	 Mr Priestly: I learned that you can never 
do enough when training your staff and 
putting in place control measures to 
ensure adherence and compliance with 
policies and processes.

838.	 Mr Clarke: The problem with your 
control measures previously and up 
until your time is that they did not work. 
I listened to what Mr Murray said in 
response to my colleague. I think that 
he tried to roll back slightly from when 
he said that sometimes you can do 
this. In DRD, signage is probably the 
most simple thing. Surely it is a case 
of specification, materials used, gauge 
of metals and price. How come the 
Department continually gets it wrong? 
I will take you up to the time when you 
were there. You were the chief executive 
in 2010. How did you get it wrong?

839.	 Mr Priestly: I was the accounting 
officer of the Department, not the 
chief executive of Roads Service. My 
understanding is that the contracts — 
Andrew and Geoff can talk about this 
in greater detail than I can — have a 
number of schedules. Some were in the 
teens. The confusion came for staff in 
choosing which schedule was owned by 
which contractor to order the right signs 
from. I think that Geoff and Andrew are 
better placed to answer.

840.	 Mr Pengelly: I think —
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841.	 Mr Clarke: Just let me finish, Richard. 
I have come here today with an open 
mind, as I have done previously. Listen 
to the language that we are using in how 
we are arriving at this, and look at the 
allegations from the whistle-blower and 
what he suggested. From Mr Allister’s 
opening remarks, I think that it seems to 
be common practice in the Department 
to use the word “expediency”. We then 
had Mr McKibbin’s explanation for 12 
signs being ordered from one schedule 
as opposed to 11 being ordered from 
one and one from another. It seems 
that the practice has not changed. 
Those who may be disadvantaged 
or otherwise — perhaps they were 
fairly disadvantaged and lost out for 
good reason — are given grounds for 
grievance because of the systems 
that were in place previously in Roads 
Service.

842.	 Mr Priestly: I do not disagree with that. 
The important point —

843.	 Mr Clarke: You do not disagree, and, 
as you corrected me, you were the chief 
accounting officer in 2010. What did you 
do to change it in your time? I do not 
want to come back here to talk about 
this again.

844.	 Mr Priestly: If I can just try to finish the 
point. Systems and procedures have 
changed since those events. I think 
that they go back to 2005. There is now 
an electronic accounting system that, 
as I understand it, will not allow you to 
allocate an order to the wrong company. 
I am not in touch with the full detail. 
Others here can talk in better terms 
about it.

845.	 Mr Pengelly: I think that Andrew, better 
than any of us, can give an illustration 
of the sense of complexity. Like you, 
Mr Clarke, I came to this with relatively 
fresh eyes. One of the first things that 
I said to the guys was that signs are 
pretty straightforward things. However, 
as Malcolm said earlier, at one point, we 
had one schedule for triangular signs 
and a separate schedule for warning 
signs. The problems arose when you 
had to order a triangular warning sign.

846.	 In the early stages, signs were being 
ordered from across 70 different cost 
centres, with no electronic system to 
support that. One of the big concerns 
for us was the issue of collusion or 
bias as opposed to simple mistakes. 
The reality is that mistakes happen. We 
try to eradicate them and try to create 
a control environment. Of the eight 
mistakes that were discovered, seven 
favoured PWS. One of them actually 
favoured Traffic Signs and Equipment. 
Some of the cases arose because, for 
example, an order was placed on 14 
May but a new contract had been put 
in place on 1 May, so the order had 
defaulted. That is a credible, simple 
mistake. We now have an i-procurement 
module. We have tried to streamline and 
simplify the number of schedules. When 
people go online, they try to specify the 
product that they want. That directly 
points them to the contract that they 
have to use.

847.	 Mr Clarke: Does that system prevent 
supplying signs two years before they 
are due?

848.	 Mr Pengelly: That is a separate issue.

849.	 Mr Clarke: Not really, because it comes 
back to procurement and people’s 
perception of procurement. From the 
report, we know of an example of 
someone procuring signs two years 
before they were needed. We have all 
experienced how Roads Service works: 
schemes come on and schemes drop 
off. I would be alarmed to find that we 
are ordering signs, and continuing to 
order signs, two years before a scheme 
starts, given that projects can be thrown 
up at any stage.

850.	 Mr Pengelly: Looking at the evidence 
base for that, clearly it was wrong that 
it happened. The explanation that I can 
see — wearing a previous hat, I know 
about this all too well — is that in 2004, 
when this was happening, the reality 
was that at block level, and it consumed 
a vast amount of my time, we had a 
fundamental and systemic problem 
with underspend. Money that was 
allocated to Departments was not spent, 
and it went back to the Treasury. The 
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consequence was that Northern Ireland 
lost several hundred million pounds that 
could, and should, have been spent here 
but was not.

851.	 The manifestation of that in this case 
was that a small business unit was 
moving towards the end of the financial 
year, had money left over and had a 
contract in place. It knew that it would 
need a sign in future so could order it 
now. It was payment in advance of need. 
That was wrong and should not have 
happened, but —

852.	 Mr Clarke: The perception of contractors 
by the wider public is that if a contract 
was coming near an end and there was 
a danger of the company not getting 
the new contract, it got awarded the 
signs contract in that financial year. That 
perception would be shared by many 
people. I do not buy something for my 
house two years before I need it.

853.	 Mr Pengelly: No, absolutely.

854.	 Mr Clarke: I will wait until I need it and 
buy whatever is cheapest that day, and I 
am not running a budget of hundreds of 
thousands of pounds. The wider public 
will ask why you procure signs two years 
before you require them. The automatic 
perception of most of those who have 
suspicious minds about the public 
sector is that you were trying to keep 
the contracts for preferred bidders.

855.	 Mr Pengelly: I absolutely take the point 
about perception. I cannot do anything 
about that, but what I can do is, having 
looked at the evidence base —

856.	 Mr Clarke: Richard, you can, because 
that is now your role.

857.	 Mr Pengelly: Yes, absolutely.

858.	 Mr Clarke: We want to make sure that 
things like that do not happen again.

859.	 Mr Pengelly: Absolutely. I accept the 
perception point, but, in my review of the 
evidence base, that happened because 
somebody, for what the person thought 
were valid reasons, was trying to prevent 
the possibility of money being lost to 
Northern Ireland. It was not about a 
contractual issue.

860.	 Mr Clarke: As an aside to that, the A5 
scheme was stopped. Was the signage 
ordered for that?

861.	 Mr Pengelly: I would not have thought 
so at this stage.

862.	 Mr Clarke: That is still to be ordered, 
then.

863.	 Dr Murray: We moved on to that issue of 
signs on the M2 before we bottomed out 
on the procurement thing.

864.	 Mr Clarke: I was on the A5.

865.	 Dr Murray: Well, we moved on to the 
A5 before we finished with the M2. I 
am happy to deal with the procurement 
issue or the M2 issue. Would you like to 
finish the procurement issue first?

866.	 Mr Clarke: I think that I have an 
explanation now, but I do not accept 
it was about specification. It is time 
that the Department streamlined the 
process. The process in the past 
was far too complex, with all those 
specifications. When it came to signage, 
it should have been pretty basic: we 
need galvanised steel signage of a 
certain gauge with the correct reflective 
material. That is pretty basic. In the 
majority of cases, the public sector 
makes it complicated and difficult for 
people to bid for some tenders.

867.	 Dr Murray: This part of the public sector 
has been making it simpler over the 
years. There are hundreds of —

868.	 Mr Clarke: When did that start? In 2011 
or 2012?

869.	 Dr Murray: No, it started after the review 
in 2002. There are hundreds of possible 
sign combinations split between 
different schedules that are awarded 
to contractors. That is a complicated 
process to get right. In 2002, buyers 
all around the Province were doing 
that. Lots of people were able to 
buy off that contract, and there were 
inconsistencies.

870.	 We tidied up the schedules to make 
them simpler. In 2005, I believe, we 
introduced a system whereby all orders 
had to go through four divisional buyers, 
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instead of the widespread system that 
we had. We have now moved on. We 
have an Account NI system throughout 
the Civil Service, but it is used in DRD. 
That system has allowed us to go back 
to having individuals buying the signs, 
but there are safeguards. We simplified 
the schedules, which are loaded on to 
our IT system. Anyone who wants to 
buy a sign looks up the IT system, gets 
the reference number and puts it into 
our i-procurement module, which tells 
them what supplier to go to. They can 
still buy early, and we will deal with that 
separately. They can still go to the wrong 
contractor, because they can overrule 
the system, but it is monitored. We can 
easily identify any sign that does not go 
to the contractor that it is supposed to 
go to.

871.	 Mr Clarke: What is the purpose of 
having the system if someone can 
overrule it? I thought that the whole 
purpose was to build in protection for 
the contractors, Roads Service and the 
officials using it. Why would you have a 
system that you can override? You can 
still manipulate it and get the signs from 
wherever you wish.

872.	 Dr Murray: It is quite simple: some 
signs are specials, and they are not 
included in the schedule, so there has 
to be a facility to allow you to go to a 
particular contractor to get a sign that is 
not included.

873.	 Mr Clarke: I must say that I disagree 
with you. I think that once you go out to 
the original tender, whatever is there, 
those who are on the list should be 
tendering for the whole ambit. I am 
worried by what I am hearing today, 
which is that we have now a new 
electronic system in place but can 
manipulate it and go wherever we want, 
basically. That is what we are hearing.

874.	 Dr Murray: That is certainly not the 
case. What I have said is that we carry 
out a monitoring exercise to make sure 
that any sign that is bought off-contract 
is bought for appropriate reasons.

875.	 Mr Clarke: When did that system come 
into place, Dr Murray?

876.	 Ms Deborah McNeilly (Department for 
Regional Development): That Account 
NI system came in in 2009.

877.	 Mr Clarke: Dr Murray, you have access 
to this system. Given that you can 
monitor the system in such a way, would 
you be happy to send us a copy of all 
the occasions on which someone has 
given a contract to someone who should 
not have been getting it?

878.	 Dr Murray: Yes. I will give you 
information on the monitoring that we 
have carried out.

879.	 Mr Clarke: And the reasons why?

880.	 Dr Murray: Yes.

881.	 Mr Clarke: And the number of times 
overall?

882.	 Dr Murray: Yes.

883.	 Mr Dallat: I hope that there is not an 
exam at the end of this, because I would 
fail it. We are an hour and a half into 
the meeting, and I have not learnt very 
much. It is worth recalling that today 
we published our own report on whistle-
blowers. We know of the experience that 
they had in the Fire Service before they 
got justice. I keep reminding myself that 
this report is also about a whistle-blower 
complaint.

884.	 I must ask Mr Allister some questions. 
However, to follow on from what Mr 
Priestly said, does he agree that whistle-
blowers are very important people who 
should be given every opportunity to 
ventilate their concerns?

885.	 Mr Priestly: Absolutely.

886.	 Mr Dallat: Mr Priestly, you took the 
unprecedented step of writing to the 
controller of the BBC to denounce the 
whistle-blower. I will quote what you said 
to him, or a part of it:

“The report was inaccurate, unbalanced and 
failed to follow BBC guidelines on several 
counts: truth and accuracy; fairness and 
impartiality; and diversity of opinion.”

887.	 You did not stop at that. You went 
on. You claimed that the report was 
unfavoured at the time with investigation 
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of the procurement process and how 
long it was taking.

888.	 Do you want to reflect on that, now that 
we have this report?

889.	 Mr Priestly: The letter that I wrote to 
the BBC was to complain about an item 
that it broadcast that the Department 
felt was unfair and did not give the 
Department an opportunity to respond 
to some of the allegations made. Those 
allegations were under investigation at 
the time. I repeat this: when the Balfour 
report was finally produced, it showed 
that there was not collusion, favouritism 
or bias. It identified a number of 
human errors, compliance issues and 
procedural mistakes. Therefore, no, I 
do not reflect on being wrong about the 
BBC report.

890.	 Mr Dallat: I did not think that you would.

891.	 Mr Priestly: The BBC also conceded, 
although I cannot remember on which 
point, that it had — I cannot remember 
the point.

892.	 Mr Dallat: Did the BBC agree that the 
report was one-sided and showed a lack 
of even-handedness?

893.	 Mr Priestly: I cannot remember the 
point.

894.	 Mr Dallat: I am quite sure that it did not.

895.	 Mr Priestly: It gave me a reply 
conceding on one point, and it broadcast 
a correction.

896.	 Mr Dallat: Generally, you would say 
that the whistle-blower’s concerns were 
legitimate and worthy of airing.

897.	 Mr Priestly: The whistle-blower’s 
concerns were legitimate. It was right 
that they were properly investigated. My 
letter of complaint to the BBC was about 
it not being fair towards the Department 
and its staff.

898.	 Mr Dallat: I mention it only because 
this is a very robust complaint. It pulls 
no punches, and it rubbishes the report 
from end to end, accepting that nothing 
was wrong. Surely, that is a recipe for 
ensuring that the things that are wrong 

regarding whistle-blowers just continue. 
Do you think it was the best use of your 
time, as the permanent secretary at the 
time, to be involved in that?

899.	 Mr Priestly: I disagree that anything I did 
in relation to the BBC was to denigrate 
the whistle-blower. The Department was 
in the middle of an investigation of the 
whistle-blower’s allegations. That was 
entirely right and proper. Equally, I think 
it is legitimate for a permanent secretary 
to stand up for the Department and 
defend its reputation. I repeat that the 
Balfour report did not find collusion, 
favouritism or bias.

900.	 Mr Dallat: What did you do to help the 
whistle-blower?

901.	 Mr Priestly: I think the Audit Office’s 
report shows that, since I became 
the accounting officer of DRD, I took 
an active interest in this. I frequently 
met Ronnie Balfour to ensure that he 
was being given full cooperation from 
all the agencies that were covered by 
the investigation, that he was given 
unfettered access to all papers and files 
to try to understand the delays — I was 
concerned about how long all that was 
taking — and to try to get to a position 
where he could complete his report 
whilst not wanting to inhibit the whistle-
blower from providing any additional 
evidence that he had.

902.	 Mr Dallat: Madam Chairperson, can Mr 
Priestly tell us precisely what he did to 
ensure that that long-running saga — 
almost as long as ‘Coronation Street’ — 
came to an acceptable conclusion?

903.	 Mr Priestly: I can repeat what I said. I 
did seek to ensure that Ronnie Balfour 
had no obstacles put in front of him 
in completing the report and that he 
had all the available information. I 
encouraged him on several occasions to 
write to the whistle-blower to ascertain 
that he had provided all the evidence. 
In the end, I wrote to the whistle-blower 
in, I believe, September 2008 asking 
him to confirm that he had submitted 
all his evidence. He eventually replied 
through the Audit Office in January 2009 
confirming that he had. At that point, I 
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asked Ronnie Balfour to expedite the 
conclusion of the investigation and to 
complete his report.

904.	 Mr Dallat: Chairperson, with your 
permission, maybe I could learn more by 
asking Mr Allister, who had responsibility 
for the whistle-blower. Will you just 
take us through the process, when 
that became your responsibility, step 
by step? I take on board that you have 
massive experience in the industry, 
having joined up in 1975. Bearing in 
mind that whistle-blowers are now a 
critical part of the whole process of 
integrity, honesty, truthfulness and lack 
of fraud, tell us what you did to help that 
whistle-blower?

905.	 Mr G Allister: I will start off by saying 
that, when I first knew Mr Connolly, he 
was not a whistle-blower; he was an 
aggrieved contractor, and he had some 
genuine concerns at that time about 
the 2002 contract, which we have had 
a debate about. When the internal audit 
investigation started at the end of 2005, 
I had no role whatsoever in handling the 
whistle-blower at that time.

906.	 Mr Dallat: Sorry?

907.	 Mr G Allister: November 2005.

908.	 Mr Dallat: You had no role?

909.	 Mr G Allister: No. At that stage, I 
was a director in Roads Service and 
subsequently became chief executive. 
The investigation was being taken 
forward by the Department, and I made 
sure to the best of my ability that as 
much information as we had in Roads 
Service — I did that particularly after 
2007, when I was chief executive — 
was made available for Mr Balfour’s 
investigation.

910.	 Mr Dallat: Just to clarify: whether we 
call him a whistle-blower or not — we 
will park that for a moment — when 
you became aware that that contractor, 
whistle-blower, or whatever you want 
to call him, had a problem, how did 
you take him through the process of 
resolving his problem step by step?

911.	 Mr G Allister: I will go back to, I think, 
2001, when I was first made aware 
of the issue. The issue at that stage 
was that Mr Connolly’s firm had been 
excluded from the restricted list that 
had been drawn up at that time for that 
contract. I was asked to look at that 
and carry out a review as a fresh pair of 
eyes. I did so, and, when I did, I felt that 
it was a marginal decision. My advice at 
that stage was that Mr Connolly should 
appeal the decision. He did that, and he 
was then put back on the list.

912.	 In the middle of 2002, after the contract 
had been awarded, I was asked to carry 
out a debrief with Mr Connolly, which I 
did. I debriefed him on the contract; in 
other words, on how he had performed 
on the assessment against the various 
criteria. In association with CPD, which 
was with me at that meeting, I also sat 
down with Mr Connolly and talked about 
how the contract would be managed 
going forward. I also appointed CPD as 
the contract managers, if you like, or the 
central point of contact.

913.	 My next engagement was, I believe, 
towards the end of 2004 when Mr 
Connolly came to me with a number 
of allegations. One of them was about 
some substandard signs that he had 
found and others were about the buying 
off tender that we discussed earlier. 
In 2002, I wrote to internal audit and 
asked it to commission a report, which 
became the 2002 report. I took his 
concerns very seriously at that time, 
explained what was being done and 
commissioned the 2002 report.

914.	 Mr Dallat: Just so that I understand fully 
what you are saying: you debriefed the 
whistle-blower in 2002, you gave him 
advice on how he might win contracts 
and then the wheels came off the wagon 
in 2004.

915.	 Mr G Allister: No; I did not give him 
advice on how to win contracts. I 
debriefed him on the specific contract 
bid that he had submitted in 2002. 
There are two purposes of a debrief: 
one is that we, as clients, learn from 
the process that we have been through, 
and there has been some discussion 
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about how we constantly try to improve 
processes; and the other is to advise 
the contractor how he can possibly 
improve the next time by giving him a 
better understanding —

916.	 Mr Dallat: But, that is the same thing, 
is it not, as giving him advice on how to 
win contracts?

917.	 Mr G Allister: We tell him what he has 
done and how he has done against 
the various criteria that were set in the 
contract. We move forward, then, to 
2002, and, as I said, I commissioned 
the internal audit report, which found 
similar instances to the 2001 report. A 
number of other issues came up at that 
time that I referred to CPD, so that was 
up to 2002.

918.	 My next engagement, as I understand it, 
was to attend a meeting with a Minister, 
which Mr Connolly’s MP attended, and 
I provided information at that meeting. 
Immediately following that meeting, I 
wrote to Mr Connolly and provided him 
with further financial figures. There was 
considerable debate around figures, 
and that led up to a meeting that I had 
with his MP and Mr Connolly in 2006, 
after Mr Connolly’s MP had written to 
one of our Ministers and asked some 
questions around the spend figures. 
I held that meeting to try to clarify 
the spend, and I brought one of my 
members of staff with me who was able 
to go through various spreadsheets that 
we had at that time.

919.	 The next, and, I think, final meeting that 
I had with Mr Connolly was in 2007, 
again with his MP at Stormont. Sorry, I 
should have said that, after the 2006 
meeting, I wrote to Mr Connolly clarifying 
and giving him more information in 
response to his requests. In 2007, 
I attended a meeting at Stormont at 
which he, his MP, Ronnie Balfour and, 
I think, Dr Murray were present. Over 
that period, and certainly when I was 
chief executive, I tried to do my best to 
make sure that Mr Connolly had all the 
information that he had requested from 
us, and I tried to clarify that information 
on a number of occasions.

920.	 Mr Dallat: So, were you able to convince 
the whistle-blower that company A was 
getting these contracts properly and 
that it was just pure coincidence that 
contracts were being held back until 
company A got grants from LEDU and so 
on? How did you convince him that —

921.	 Mr G Allister: I was not able to convince 
him. I tried to explain the investigations 
that had been held in 2001 that I 
was aware of — the internal audit; I 
explained the outcome of the 2002 
internal audit investigation; I took him 
through the 2004 investigation by CPD; 
I tried to explain to him how our figures 
had come from a roads accounting 
system and how we had arrived at 
them; and I tried to compare them 
with his system through a series of 
spreadsheets. However, I would not say 
that I was able to convince him at all.

922.	 Mr Pengelly: I think that it would 
be helpful if we tried to differentiate 
between allegations and the evidence 
base. The investigation looked at 
the LEDU point in some detail. We 
are talking about Mr Allister trying to 
convince Mr Connolly about a series of 
facts. The investigative report adopted 
an objective analytical approach to that 
and looked at the evidence base and 
concluded that. It was not Mr Allister’s 
role to explain and analyse allegations.

923.	 Mr Dallat: OK; I will leave it at that. We 
have to take our evidence. I think that 
we are also entitled to ask people for 
their views. When you are told that one 
of your officials turned up at a stand in 
Amsterdam with a successful contractor, 
how is anyone supposed to interpret 
that?

924.	 Mr Pengelly: I can understand how that 
would be a cause for concern. However, 
I can only point to the investigation, 
which spoke to the contractor concerned 
who made the point that the individual 
was there for no more than 10 or 15 
minutes. He was legitimately there as a 
representative of his professional body 
at the trade show where he visited a 
number of stands. The evidence is that 
it was a 10- to 15-minute visit, as he did 
at a number of other stands.
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925.	 Mr Dallat: Mr Pengelly, even if it was 
only one minute, he was on the stand. 
That is fact.

926.	 Mr Pengelly: It is fact, but I also think, 
Mr Dallat —

927.	 Mr Dallat: Do you think that it was all 
right that he just spends 15 minutes 
and does not spend three hours?

928.	 Mr Pengelly: I think that it is —

929.	 Mr Dallat: He should not have been 
there.

930.	 Mr Pengelly: He was there as a 
representative of his trade body. If we 
look to our professional colleagues in 
Roads Service to maintain their place at 
the cutting edge of technology to ensure 
that we deliver the best possible roads 
infrastructure to the people of Northern 
Ireland, they need to be abreast of 
emerging technology, and that emerging 
technology tends to be discussed and 
aired at trade shows. I think that it was 
entirely legitimate for him to be at the 
show, particularly as he was there as 
part of his professional body. It happens 
not just in the engineering profession, 
but in the accounting profession, 
the legal profession and across all 
professions in the public and private 
sector.

931.	 Mr Dallat: Chairperson, this will be 
my final question, as I know that other 
people have to ask questions.

932.	 All things considered to date — I 
address this question to Mr Priestly 
— do you seriously believe that the 
whistle-blower has not got a legitimate 
complaint, given your role in the BBC 
saga and everything else that happened 
after that?

933.	 Mr Priestly: I think that the whistle-
blower, Mr Connolly, has a legitimate 
grievance about the misallocation of 
orders that should have gone to him but 
went to some of his competitors. There 
were means under the contracts for him 
to seek redress to those issues. On the 
wider question of whether there was 
collusion, favouritism or bias in favour 
of Mr Connolly’s competitors, there 

is no evidence to substantiate those 
allegations. They have been exhaustively 
investigated. I stand over the Balfour 
investigation on those points.

934.	 Mr Pengelly: I share Paul’s views. I want 
to differentiate: were mistakes made 
as opposed to were those mistakes 
driven by favouritism, bias or collusion? 
Undoubtedly, mistakes were made. 
There were remedies available to Mr 
Connolly. With regard to the overall 
conclusions of the investigation — I 
will accept that we might come on to 
this, Chair — was the investigation 
process absolutely perfect? No, it was 
not, and the Audit Office has helpfully 
identified some principles that will help 
us to do such investigations in the 
future. I do not think that those process 
flaws undermine the legitimacy of the 
conclusions, and I receive most comfort 
on that point from the 2011 High Court 
judgement, which, after 16 days of 
evidence, considered fundamentally 
the points about bias and collusion. It 
specifically commented on the official’s 
attendance at the trade show. I take a 
lot of comfort from that, too.

935.	 The Chairperson: OK; thank you, 
Mr Pengelly. Before I let you in, Dr 
Murray, Mr Clarke wanted to ask a 
supplementary to that.

936.	 Mr Clarke: I want to supplement the 
Deputy Chair’s question and go back 
to Mr Priestly about the timing of his 
correspondence with the BBC. I will give 
you another opportunity to reflect, Mr 
Priestly. Whistle-blowing is in the public 
arena currently. Do you think that, given 
that an investigation was going on at the 
same time, the timing of your writing to 
the BBC was appropriate?

937.	 Mr Priestly: Maybe I should take some 
time to reflect on that and come back to 
you.

938.	 Mr Clarke: You have had a few years.

939.	 Mr Priestly: I am coming to these 
issues afresh having been away from 
that area of business.

940.	 Mr Clarke: Are you suggesting for one 
moment that you did not polish up your 
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performance before you came here 
today?

941.	 Mr Priestly: I had one week.

942.	 Mr Clarke: Can you not reflect in a few 
moments? The Deputy Chair asked you 
the questions about 15 or 20 minutes 
ago, and I am phrasing it slightly 
differently. This will give you a few more 
seconds. There is a background of 
whistle-blowing, and you still hold a fairly 
senior position. Now that you have had 
an extra few minutes to reflect on it, do 
you think that the timing of your letter to 
the BBC was proper?

943.	 Mr Pengelly: Could I —

944.	 Mr Clarke: No, Richard, no. I would 
prefer Paul Priestly to answer that, 
because he was the guy who wrote 
to the BBC. I want to hear whether, 
on reflection, he thinks that it was 
appropriate.

945.	 The Chairperson: Thank you, Mr Clarke. 
We will give Mr Priestly time. You said 
that you would need time to reflect. Are 
you prepared to answer that now, or do 
you want to come back to us after you 
have reflected?

946.	 Mr Priestly: I would prefer time to reflect 
on it.

947.	 Mr Clarke: Chair, that is disappointing. 
Mr Priestly has had years to reflect 
on it. Since he typed that letter to the 
BBC, the contractor has had years to 
reflect on his remarks. Whilst I do not 
know the contractor, I know that I would 
be deeply offended. If I worked for a 
Department and was of the mind to use 
my opportunity to be a whistle-blower, I 
would question it if the then permanent 
secretary of that Department felt 
justified to write in a demeaning manner 
to the BBC about a whistle-blower. It 
does not bode well for us going forward 
in the Civil Service.

948.	 Mr Priestly: Can I say one thing in 
response?

949.	 Mr Clarke: No, I would rather you hold 
your counsel on this one until you make 
up your mind what you want to say after 
reflecting on those remarks.

950.	 The Chairperson: I think it is fair to Mr 
Priestly to let him comment. Do you 
want to come back in on that or are you 
OK to leave it there?

951.	 Mr Priestly: OK.

952.	 The Chairperson: Mr Pengelly, Mr McKay 
wants in very briefly and I will then let 
you in.

953.	 Mr McKay: I will keep it on the same 
issue. Paul, do you stand over everything 
that you said in the letter to the BBC?

954.	 Mr Priestly: I know of the letter; I 
have not reread it. That is the honest 
position. My memory of it is that, 
at the time, an investigation was 
going on in the Department. We were 
going thoroughly through the whistle-
blower’s allegations. At that time, he 
was feeling free to go to the media 
and make those allegations publicly 
about the Department. My letter was 
a complaint to the BBC that it had not 
given the Department a fair opportunity 
to respond, to set the context and to 
explain that there was an investigation. 
I was the permanent secretary, and 
staff in the Department had been under 
those accusations for five, six, seven 
years and felt aggrieved to be constantly 
accused of those things. The purpose of 
my letter was to bring that to the BBC’s 
attention and say that I did not believe 
that it was fair.

955.	 Mr McKay: You have agreed to reflect 
on it. Could you do two things? First, 
will you come back to us in writing 
to indicate whether you stand over 
everything that you said in the letter to 
the BBC? Secondly, you said in the letter 
that the report was inaccurate. I want to 
know in writing what was inaccurate in 
the report.

956.	 Mr Priestly: OK.

957.	 Mr Clarke: Chairperson, I want to go 
back again. I know that it is some years 
since he wrote that letter. The Deputy 
Chair said that, when writing about 
the whistle-blower, you used the term 
“unfounded”. I appreciate that whoever 
in the Department the allegations were 
made against would feel like defending 
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the Department. However, using words 
such as “unfounded” was wrong and you 
should have waited until the end of the 
independent review of your Department. 
Maybe you will reflect that when you 
respond at some stage in the future.

958.	 The Chairperson: Thank you, Mr Clarke. 
Before I bring in Mr Copeland, Mr 
Pengelly wants to make a comment.

959.	 Mr Pengelly: It is more on the generality 
of the point. Mr Priestly has obviously 
undertaken to come back to the 
Committee. Media criticism is a fact of 
life. Unfortunately, that is more the case 
for Committee members than it is for 
us. However, if an article is run in the 
media and the view in the Department is 
that it is manifestly wrong, the only time 
to deal with that is at the time that the 
allegation is made. We cannot allow six 
months’ reflection.

960.	 Mr Clarke: I disagree.

961.	 Mr Pengelly: A frustration came out 
today about the bureaucracy and the 
risk-averse culture in the Civil Service. 
Malcolm and my other colleagues who 
are permanent secretaries are acutely 
aware of that issue and want to fix it. 
We are providing vital public services 
and we must do that efficiently and 
effectively.

962.	 Mr Clarke: And fairly.

963.	 Mr Pengelly: Absolutely. Unfair or ill-
judged comments have a debilitating 
effect on those people at the front line 
who provide services. The consequence 
of that is that people clam up. They 
become more bureaucratic and risk-
averse and we fail to deliver the services 
that we are paid to deliver. It is that 
wider cultural point. I think that we need 
acknowledge—

964.	 Mr Clarke: Richard, do you not accept 
that Mr Priestly should have said 
something along the lines of that he 
did not want to comment further until 
the outcome of the investigation and 
that he would make further comment 
at a later date? Instead, he came out 
with a prejudged and preconceived 
notion of what the outcome of that 

investigation was going to be by 
suggesting something was unfounded 
in the first place. In my opinion, he 
undermined the investigation by coming 
to a predetermined outcome of that 
investigation before it was completed.

965.	 I appreciate where you are coming 
from, Richard, and, to a degree, I think 
that permanent secretaries should 
defend their Departments. However, 
in this case, I think that the defence 
should have been that he did not want 
to comment until the outcome of the 
independent review. He should have held 
his counsel until that time. He chose 
to use words such as “unfounded”, 
which undermines the whole basis of an 
investigation. If I was the whistle-blower, 
I would have thought that I had not got a 
fair trial.

966.	 Mr Pengelly: I will deal with that 
very quickly, because I am sure that 
members want to move on. We should 
bear in mind that Mr Priestly did not lead 
the investigation. He was the recipient 
of an independent investigation, so I am 
not sure that it would have bled through 
it in that way. It was not the case that 
the report was that an allegation had 
been made and was being investigated. 
If that had been the case, I do not 
doubt for one second that Mr Priestly 
would not have felt the need to respond. 
However, the substance of the report 
was that the allegations were presented 
as matters of fact. Of the 22 allegations 
that are set out in the Balfour report, a 
number are unfounded and the evidence 
shows that they have no merit. They 
were all presented as matters of fact, so 
I think that there was a legitimate —

967.	 Mr Clarke: A number were but not all.

968.	 Mr Pengelly: Well, the key —

969.	 Mr Clarke: I think that it was a number, 
Richard.

970.	 Mr Pengelly: It goes back to the point 
that mistakes were made. However, 
the key allegation was one of collusion 
and bias against Mr Connolly. That was 
underpinned by the High Court hearing. 
There is an essential right of reply when 
things are distorted so much. When he 
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comes back, I think that Mr Priestly will 
clarify the detail of that.

971.	 The Chairperson: Thank you, Mr 
Pengelly. The Auditor General, Mr Kieran 
Donnelly, wants to come in.

972.	 Mr Kieran Donnelly (Comptroller 
and Auditor General): I want to make 
a comment about the High Court 
judgement that Richard referred to. The 
High Court only dealt with three of the 
numerous allegations. That is recorded 
in paragraph 75 of the report. I just want 
to put that on the record.

973.	 Mr Pengelly: The Department has a 
different view, which is recorded in the 
agreed report. In the judge’s ruling of 
February 2011, he recorded that many 
of the points of the High Court case 
related to the procurement competitions 
that preceded the High Court case and 
were part of the 2010 investigation. It is 
a blurred area, and we believe that there 
is a much greater degree of overlap than 
the Audit Office has thus far accepted.

974.	 The Chairperson: Thank you, Mr 
Pengelly. We will return to the line of 
questioning. Mr Girvan and Mr Copeland 
may want to finish their questions.

975.	 Mr Girvan: I want to come back to Mr 
Priestly on this matter. The Department’s 
most recent investigation officially began 
in 2005. What had been done by the 
time you arrived in 2007? What work 
had been undertaken?

976.	 Mr Priestly: I arrived in the Department 
in December 2007. I cannot remember 
when I first became aware of the 
Balfour investigation, but I suspect that 
it was in spring 2008. At that point, I 
met Ronnie Balfour to take stock of 
what had been done and the progress 
of his investigation. From that point, I 
expressed concern to him about the 
pace of the investigation and what had 
been done. I cannot remember the 
detail of what had been done by then, 
but I know that, even at that stage, I 
was concerned about the pace. His 
explanation to me was that Mr Connolly 
was passing his accusations to the 
Department through the NIAO in a sort 
of drip-feed manner, that they were 

coming quite slowly and were continuing 
to come. That was part of the reason 
why things were progressing very slowly. 
I am sorry that I cannot remember more 
of the detail.

977.	 Mr Girvan: I appreciate that we are 
going back quite a bit of time. We 
alluded to a list of procedures and 
policies that were being put in place 
to ensure that things would not 
create a problem in the future. As a 
consequence, what arrangements did 
you find in place to address those 
allegations when you arrived?

978.	 Mr Priestly: I would have discussed 
those issues with Geoff during 
accountability meetings and sought 
assurance from him that similar things 
could not happen in the future. Again, I 
cannot remember the detail of that, but 
he would have told me all the steps that 
were taken to prevent a recurrence.

979.	 Mr Girvan: In your response to the 
Audit Office, you stated that the plan 
was compiled over the duration of 
the investigation and evolved as you 
reviewed the documentation. Did you set 
out a plan for how many investigators 
were needed and what skills and 
competencies they required to ensure 
that the investigation was thorough? 
What rules and regulations were alleged 
to have been broken? What about 
issues such as that? Did you put those 
in place?

980.	 Mr Priestly: All that would have been 
done before my time in post.

981.	 Mr Girvan: Were those all in place by 
the time that you were there?

982.	 Mr Priestly: As far as I know. At the 
time, I would have asked Ronnie 
Balfour whether he had the necessary 
resources, whether he was being 
obstructed and whether he was getting 
cooperation and access to papers. 
I would have asked him what the 
difficulties were, what was causing delay 
and when we could bring the thing to 
a conclusion. I would have expected 
Ronnie Balfour to tell me had there 
been difficulties or obstruction of his 
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investigation. I have to tell you that he 
did not say that there had been.

983.	 The sorts of things that were getting 
in the way were the long, slow feed of 
allegations from Mr Connolly through 
the Audit Office and people being on 
leave and summer holidays. I will give 
you a concrete example. When we 
finally got Mr Connolly’s confirmation 
that he had submitted all his evidence, 
I asked Ronnie for a specific timeline 
for finishing the investigation and giving 
me the report. I met him several times 
and wrote to him formally in the autumn 
telling him that six more months had 
passed and asking him when we could 
bring the issue to a firm conclusion. I 
think that that was in November. He told 
me that it would be in the new year, and 
the report was concluded by then.

984.	 Dr Murray: I want to make a point 
that is relevant to the current line of 
questioning and to the very legitimate 
question that the Deputy Chair asked 
about how we facilitated the whistle-
blower. Whistle-blowers do not start 
out with all the information that 
Departments have at their disposal. It is 
important that that information is made 
available to whistle-blowers. This case 
resulted in a freedom of information 
request. Mr Priestly asked me to 
make sure that I fully facilitated that 
FOI request, which I did. It was a very 
extensive request, and we did all that 
we could to make all the documentation 
that was held in the Department 
available to Mr Connolly. It was an 
extensive amount of documentation. It 
took Mr Connolly an extensive amount 
of time to, first of all, access that 
information and then consider it. So, 
how we facilitated the whistle-blower 
is partly relevant to your question and 
partly relevant to why allegations were 
coming in over a period of time and not 
all at the very start of the process.

985.	 The Chairperson: Dr Murray, may I 
come back in there? The whistle-blower 
obviously felt that he needed to go 
through freedom of information (FOI) to 
have his allegations addressed. Do you 
believe that that is correct?

986.	 Dr Murray: No. Had the whistle-blower 
asked us for access to the information, 
we would have provided it. FOI has not 
actually had a very large effect on DRD, 
because, generally, where we could 
provide the information and make that 
available to people, we did so. So it 
has not made a difference. Quite a lot 
of people use FOI in their letters, and 
we comply with that. It does give them 
the ability to go to the commissioner of 
complaints if they are not content with 
the way in which they have been dealt 
with.

987.	 The Chairperson: Paragraph 35 of 
the Audit Office report states that the 
Department made contact with the 
whistle-blower twice in five years. What 
was the reason for that — two times in 
five years?

988.	 Mr Pengelly: The sense I got from 
reviewing this and speaking to people 
involved is that there was a clear sense 
that Mr Connolly preferred to engage 
through the Audit Office. That is the 
explanation. I accept the point that we 
should have done more to facilitate and 
engage.

989.	 The Chairperson: It does not negate 
your responsibilities either.

990.	 Mr Pengelly: Absolutely. I am not 
shirking those at all. I think that it is 
one of the key learning points and 
guiding principles that the Audit Office 
helpfully brought out that when we have 
a whistle-blower, we need to do more 
to reach out and proactively engage, 
notwithstanding assent. It is ultimately 
the whistle-blower’s choice whether he 
or she engages with us. I think that we 
need to do more to reach out in order to 
try to make that connection.

991.	 The Chairperson: Obviously, if the 
whistle-blower is not engaging with you, 
it is very difficult for the Department 
to understand what their concern or 
allegation is.

992.	 Mr Girvan: I just want to go back to Mr 
Priestly’s point about the evolving plan. 
If the basic things to be carried out 
over the duration of the investigation 
were set out in that plan, what was your 
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involvement in how the plan evolved? 
Is that plan in place now and will it be 
used for future investigations?

993.	 Mr Priestly: I will leave the second part 
of the question to Richard because I am 
not there now. I can only speak of my 
experience at the time, and, as I said to 
you before, the plan was in place before 
I arrived in office.

994.	 Mr Girvan: In totality, but you alluded to 
the fact the report states that the plan 
evolved during the investigation.

995.	 Mr Priestly: The plan evolved in the 
sense that further allegations were 
coming forward, so the scope of the 
work was broadening and the plan of 
action to deal with that evolved. My 
understanding is that Ronnie Balfour 
amended his plan and work programmes 
as more allegations came in. What I was 
seeking from him was an assurance that 
he had the resources he needed to get 
on and get the job done, because I was 
concerned about how long it was taking.

996.	 Mr Girvan: On the back of what Paul 
just stated, is it possible, Richard, to 
say whether lessons have been learned 
and whether those lessons been 
implemented in what is being carried 
forward?

997.	 Mr Pengelly: Absolutely. The Audit 
Office report was published in early 
February 2013. In that same month, we 
commissioned and drafted what is now 
called standard operating procedure 
(SOP) 16. It is a document that now 
guides all internal audit investigations. 
At the heart of that document are the 
guiding principles established by the 
Audit Office. We drafted that document 
in March, shared it with the Audit 
Office and invited comments on it. It 
indicated to us that it is content with it 
as a planning document for undertaking 
future investigations.

998.	 Mr Girvan: I want to go right back to 
what has transpired in the report, and 
this goes back to Mr Priestly. It states 
that there were indicators of either 
favouritism towards one contractor or 
bias against another. I appreciate the 
historic issue of what happened in 2001 

and how that had worked in, but, as 
the report identifies, there were clear 
indicators. When did you become aware 
of that, Mr Priestly?

999.	 Mr Priestly: The first time I saw the 
term “indicators” of bias or favouritism 
was in the Audit Office report. I do not 
believe that the Balfour investigation 
showed any evidence of bias, favouritism 
or collusion. There is the difference 
between indicators and evidence. In my 
view, the accusations and allegations 
made about the Department were 
investigated thoroughly and there was 
not the evidence to substantiate them.

1000.	 Mr Girvan: We will move forward. When 
did you become aware of the evidence 
associated with the evaluation criteria 
having been amended — that is 
probably a nice way of putting it — in 
relation to the procurement exercise?

1001.	 Mr Priestly: It long predates my time in 
DRD.

1002.	 Mr Girvan: When did you become aware 
of it? Having listened to what we heard 
previously, about how certain things had 
happened in procurement —

1003.	 Mr Priestly: Sorry. Can I try to clarify 
what you are asking? Are you asking 
me about the change in the criteria 
to increase the contribution made by 
quality?

1004.	 Mr Girvan: Yes.

1005.	 Mr Priestly: I would have been aware of 
that as a change in government policy. 
So the fact that it was changing in 
Roads Service procurement would not 
have been a surprise.

1006.	 Mr Pengelly: For context, can I just bring 
that right up to date? The movement 
along the price/quality continuum —

1007.	 Mr Girvan: Just before you come in, I 
want to pin down this change in quality. 
That policy was not written specifically 
to suit a sign-manufacturing company. 
It was a broad, overarching policy, 
covering all tendering processes. As a 
consequence of that, and if that were 
the case, why did we not hear of more 
people who felt that they had been 
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disenfranchised in other areas? My 
reading of what we have heard is that 
this happened during the tendering 
process. It changed its course. Is that 
correct?

1008.	 Mr G Allister: Chair, if I could just come 
in. I covered this point earlier and I 
want to be absolutely clear about it. The 
quality/price criteria — in other words, 
the split, whether it is 40:60, 70:30 or 
whatever — is agreed at the outset.

1009.	 Mr Girvan: Who set that?

1010.	 Mr G Allister: The evaluation team set 
that and it set that at the outset of 
the procurement process. It does not 
change.

1011.	 Mr Girvan: Who is on that team?

1012.	 Mr G Allister: There is a different 
evaluation team for each contract. The 
other point that I want to make clearly is 
that it is specific to each contract.

1013.	 The Chairperson: Mr Girvan, are you 
content with that?

1014.	 Mr Girvan: Maybe, this is a softer 
question to answer. Did you feel that 
those changes to the evaluation process 
benefited the Department?

1015.	 Mr Priestly: I think actually the question 
—

1016.	 Mr Girvan: Well, you were there at the 
time.

1017.	 Mr Priestly: My honest reply is that 
I did not have any thoughts about it 
whatsoever. It was in the hands of 
professional Roads Service colleagues 
who were civil engineers and who know 
this business inside out. They are 
better placed than me, at the top of the 
organisation, to judge those things.

1018.	 Mr Girvan: The reason why I use that 
term is that some people say, that 
by putting a greater emphasis on the 
quality as opposed to the price, that 
could have had a material impact on the 
cost, and whether we were getting value 
for money.

1019.	 There are indications that we were 
paying — and I am not going to be hard 

or fast about it — a large percentage 
more for what we got, with the way the 
contract was. I appreciate that it was 
stated that no fraud had taken place. 
That might well be true, but it does not 
necessarily mean that we were getting 
value for money.

1020.	 Mr Pengelly: I think that in public 
procurement the move along price/
quality is driven by procurement experts. 
Also, we need to clearly differentiate 
between the concept of cost and that 
of value for money. Quality goes to 
whole-life cost, as opposed to the price 
you pay on day one at the entry point 
of the product into your system. Signs 
are something that will be with us for 
a number of years. To pay 5% more for 
a sign that lasts 50% longer is a good 
value-for-money decision.

1021.	 Mr Girvan: I am not talking about a 
discrepancy of 5%. It was indicated to 
be a lot higher.

1022.	 Mr Pengelly: It was alleged to be 30%.

1023.	 Mr Girvan: Correct. Well, alleged —

1024.	 Mr Pengelly: Two benchmarking 
exercises showed that not to be the 
case. No evidence was provided by Mr 
Connolly to indicate the 30% variation.

1025.	 Dr McKibbin: This is one of the 
difficulties sometimes when we do not 
have an evidential base in certain areas.

1026.	 Mr Girvan: I think it is good to tease it 
out, so that we know.

1027.	 Dr McKibbin: So do I. An allegation was 
made that the Department was paying 
30% above market rates. DRD compared 
the rates for the schedules in the 2005 
contract and noted that the rates for 
primary route, motorway and triangular, 
circle and stop signs were broadly 
comparable with those being paid by 
Perth and Kinross and in Cheshire, 
which were two councils picked for 
comparison.

1028.	 A further benchmarking exercise in 
July 2013 compared the cost to Roads 
Service with other road authorities in 
Gloucestershire and Leicestershire. 
Contact was also made with Glasgow. 
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There appears to be a variation in 
rates across the UK but Roads Service 
performed well in those benchmarking 
exercises. For instance, we were 33% 
and 12% cheaper on some circular 
signs in relation to Gloucestershire and 
Leicestershire. The larger circular signs, 
which Roads Service does not purchase 
that much of, were 30% dearer than —

1029.	 Mr Clarke: Can we get back to what we 
are here for?

1030.	 Dr McKibbin: An allegation was made 
that we were not getting value for money 
or were overpaying.

1031.	 Mr Clarke: Yes, we will get back to that.

1032.	 Dr McKibbin: I was responding to Mr 
Girvan’s point.

1033.	 The Chairperson: I think that you want 
to come in, Mr Clarke.

1034.	 Mr Clarke: Yes. Malcolm, as you were in 
full flow, we will come back to you first.

1035.	 Dr McKibbin: I was in full flow until you 
stopped me. [Laughter.]

1036.	 Mr Clarke: That is what I was trying 
to do. [Laughter.] We talk about the 
perceived 80:20 and 60:40 split. We 
eventually had a very detailed answer 
from Mr Allister that that was agreed 
before the contract was awarded. Can 
you accept that someone could come 
to the mind that that could be done to 
advantage a contractor or otherwise?

1037.	 Dr McKibbin: I can understand how they 
could come to that point but they would 
be wrong. We had a problem with the 
contract. Signs and Equipment and PWS 
both —

1038.	 Mr Clarke: In terms of signs, which is 
more important: quality or price?

1039.	 Dr McKibbin: They are weighted.

1040.	 Mr Clarke: In your opinion.

1041.	 Dr McKibbin: It depends.

1042.	 Mr Clarke: I am asking you for an 
opinion.

1043.	 Dr McKibbin: That is not a realistic 
question.

1044.	 Mr Clarke: It is a realistic question.

1045.	 Dr McKibbin: No, I do not believe that 
it is. Are we talking about signs being 
delivered? Is that what you mean by 
quality? Define what you mean by 
“quality” and I will give you an answer.

1046.	 Mr Clarke: Like for like, two metal signs 
of the same specification are the same. 
Once you have agreed the specification, 
Paul and I will supply two signs of 
identical specification. Which is more 
important: the quality of the signs, given 
that the specifications are the same, or 
the price?

1047.	 Dr McKibbin: The first thing that I need 
is the sign. The delivery aspect of quality 
is very important because without the 
delivery, I do not have a sign.

1048.	 Mr Clarke: How do you measure that?

1049.	 Dr McKibbin: We measure that against 
a five-day and 15-day ordering period.

1050.	 Mr Clarke: OK. Going back to Mr 
Allister, I think it was he who said that 
this changed to 60:40. Is that still the 
formula that you use for procurement of 
signs and what have you?

1051.	 Dr McKibbin: I will ask Dr Murray to 
answer that because he is bang up to 
date.

1052.	 Dr Murray: We have moved to a three-
stage process for buying signs. This is 
the —

1053.	 Mr Clarke: When did that change?

1054.	 Dr Murray: Just before the last 
competition in 2012.

1055.	 Mr Clarke: So that is the fourth change 
since the one we are talking about?

1056.	 Dr Murray: It is worth stressing that 
procurement is not something that you 
do and set in stone and every future 
competition is done in the same way. It 
is an evolving process.

1057.	 Mr Clarke: Why did you change it four 
times since 2001?
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1058.	 Dr Murray: There is always a reason 
for changing it. When we moved from 
2001, there was an increasing move 
in the profession to build in quality 
factors. When we built in a quality price 
mix, we took that professional view into 
account and problems that we had with 
a previous contract. Those two things 
informed the quality price mix that we 
went to.

1059.	 Mr Clarke: Malcolm, were you in the 
Department in 2001?

1060.	 Dr McKibbin: No.

1061.	 Mr Clarke: In 2002?

1062.	 Dr McKibbin: Yes.

1063.	 Mr Clarke: In 2001, we had a 60:40 
split in terms of price. Was it you, 
Malcolm, who introduced the change to 
the matrix or someone else?

1064.	 Dr McKibbin: No. The decision to make 
the quality price assessment is made 
by the tenderer, the evaluation panel, 
as Mr Allister has said on a number 
of occasions. That is done by the 
procurement specialists and the people 
with professional knowledge in that 
area, whether it is signs or gullies.

1065.	 Mr Clarke: We have established that. 
With regard to your explanation earlier 
about the delivery, you have put an awful 
lot of weight on delivery.

1066.	 Dr McKibbin: If they do not deliver it, I 
do not have a sign.

1067.	 Mr Clarke: That is right. Why, then, in 
2002 and 2003, under your watch, was 
price making up 60% as opposed to 
40% and 20% previously? I think that 
you got it right, if that is any consolation 
to you. When it comes to signage, 
price is more important than some 
other aspects, given that we can order 
signs two years before we need them. 
However, we have 60% on price in 2002 
and 2003 under your watch.

1068.	 Dr McKibbin: During my time, there was 
a shift towards increased emphasis on 
quality from the previous contracts. In 
1999, it was 100% price, for instance. 
So there had been an ongoing shift. As 

Mr Allister has said repeatedly, it was 
in line with government policy at that 
time and in line with the assessment of 
the most economically advantageous 
tender looking at whole-life costs rather 
than pure price. I think that the direction 
of movement was completely correct, 
particularly because of the difficulties 
that we had had with the contract 
regarding delivery.

1069.	 Mr Clarke: With regard to 2002-03?

1070.	 Dr McKibbin: Before that, there was a 
problem with delivery for the 2001-02 
contract.

1071.	 Mr Clarke: In 2002-03, we have 60% 
price. In 1999-2001, we were talking 
20% price.

1072.	 Dr McKibbin: Sorry, what year?

1073.	 Mr Clarke: In 1999-2001. I know that 
that was before you came.

1074.	 Dr Murray: There were two different 
elements; there were two different 
schedules in the 1999-2001 contract. 
The quality/price was 20%:80% for 
some of the schedules and 40%:60% for 
other schedules.

1075.	 Mr Clarke: Who decided that?

1076.	 Dr Murray: The evaluation panel.

1077.	 Mr Clarke: Is that not where the whistle-
blower, in this case, believed that they 
were disadvantaged?

1078.	 Dr Murray: They could not have been 
disadvantaged, because those factors 
applied to all of the tenderers.

1079.	 Mr Clarke: We then go on to 2005-07, 
where we drop from 60% price to 30% 
price, and 30% in 2009. What are we 
currently? Can we get the methodology 
of the current system?

1080.	 Dr Murray: Yes, we can give you the 
details of that, but, broadly, we have 
moved to a three-stage process. The 
first two stages are pass/fail, and the 
third stage is price only. That is the 
system that we are using at present.

1081.	 Mr Clarke: So, delivery is no longer 
important? Taking Dr McKibbin’s point 
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earlier, delivery seemed to be a big 
factor in 1999-2001. We are now 
in 2013 and delivery is no longer 
important; it is down to price.

1082.	 Dr Murray: I have not said that. We —

1083.	 Mr Clarke: No, you have not said that, 
but Dr McKibbin said that delivery was 
important in 1999-2001. Dr Murray, 
you are now saying that we are down to 
price.

1084.	 Dr Murray: No. I am saying that we have 
a three-stage process —

1085.	 Mr Clarke: Yes, you have a pass/fail.

1086.	 Dr Murray: — and we will provide you 
with the details of that three-stage 
process. Bear in mind that the delivery 
problems that we had back in the early 
years of 2000 to 2001 are no longer 
with us.

1087.	 Mr Clarke: What were those problems?

1088.	 Dr Murray: The problems were that 
one of the suppliers, in particular, was 
delivering 75% of the signs outside of 
the required period.

1089.	 Mr Clarke: So, that is where some of 
us could come to the conclusion that 
there is bias and that some of this 
was changed to the disadvantage of a 
particular supplier.

1090.	 Dr Murray: No, because the quality —

1091.	 Mr Clarke: But you are only after 
saying that it was changed because of 
problems with delivery with a previous 
supplier who is no longer part of the 
problem.

1092.	 Dr Murray: We do not take past 
performance into account. We were 
taking the offer that was made at that 
time into account.

1093.	 Mr Clarke: Why does that not affect 
things today, given that that problem 
may be from a supplier who could 
currently be supplying, because you do 
not take past performance into account, 
and you have now gone solely to price?

1094.	 Dr Murray: No.

1095.	 Mr Clarke: Yes.

1096.	 Dr McKibbin: It is a three-stage process. 
Maybe Dr Murray could explain the 
three-stage process, because it involves 
quality.

1097.	 Mr Clarke: Dr McKibbin, who fails? Who 
chose in terms of failure?

1098.	 Dr Murray: One of the stages of the 
current procedure is a sector-scheme 
approval. A scheme is set up, and we 
can give you the full details of that.

1099.	 Mr Clarke: That would be useful.

1100.	 The Chairperson: I think that the three-
stage process that is now in place is key 
to the question that we are asking and 
where we want to go with it.

1101.	 Mr Clarke: I am happy for you to talk 
me through that, Dr Murray, when we are 
here today.

1102.	 Dr Murray: I am not sufficiently closely 
involved in it to take you through the 
three-stage process. It would be better 
if —

1103.	 The Chairperson: You will have to come 
back with that information.

1104.	 It is 4.20 pm, and time is moving on. We 
still have members who have questions 
to ask. I suggest that we take a comfort 
break for 10 minutes.

1105.	 Committee suspended.

1106.	 On resuming —

1107.	 The Chairperson: Welcome back, 
and I hope that you had time to avail 
yourselves of refreshments. Moving 
on — I know that we have spent 
considerable time on this so far — quite 
a number of members have still to ask 
their questions. We will start with Mr 
Sean Rogers.

1108.	 Mr Pengelly: Do you mind if some of the 
witnesses take their jacket off?

1109.	 The Chairperson: Absolutely not. That 
goes for members as well. Whatever you 
are comfortable in, as long as it is only 
the jackets. [Laughter.]
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1110.	 Mr Rogers: At this stage, you could ask 
the question — the 2002 internal audit 
report had 20 recommendations. The 
public out there would say, “Why are we 
here today?”.

1111.	 Mr Pengelly: It is a reasonable question. 
To go back to what we said earlier, and 
as much as I may regret ever saying this, 
we are not going to get it right 100% of 
the time. We are in a constant battle 
to try to minimise and eliminate errors. 
We look at our control environment 
and, as Malcolm said, we look to the 
training of our colleagues throughout 
the Department. The recommendations 
made in the 2002 report have all been 
accepted and implemented. We are 
now working within the completely 
new environment of Account NI’s 
procurement modules, and, as Andrew 
said, that still allows exceptions for good 
business reasons. We monitor that, and 
we have learned lessons. I am not sure 
that any organisation of this size and 
scale in the public sector will ever get to 
the situation where we have a zero error 
rate. We all aspire to be there, but it is a 
constant journey. Mistakes will be made, 
but it is our job to eliminate them.

1112.	 Mr Rogers: The sceptic in me, like 
Trevor, hopes that we are not back here 
in two or three years’ time.

1113.	 Mr Clarke: Absolutely.

1114.	 Mr Rogers: Can I take you to the 
informal investigation plan? Who drew 
that up in 2005?

1115.	 Mr Pengelly: That would have been 
drawn up by the then head of internal 
audit, Ronnie Balfour. He drew up the 
terms of reference.

1116.	 Mr Rogers: Would he have taken 
into consideration all of the 
recommendations in the internal audit 
report from three years prior?

1117.	 Mr Pengelly: I am not sure whether he 
would have taken them into account at 
the stage of drawing up the terms of 
reference. He certainly had access to 
them as his work progressed. The terms 
of reference were drawn up in 2005 and 
were amended in 2006 and 2007 as 

the work progressed. It is clear from a 
review of his working papers that there 
was a review of the previous work, but 
as to whether they were specifically 
taken into account, the terms of 
reference were just a broad-brush driver 
of the work.

1118.	 Mr Rogers: Was this plan just a 
normal audit plan or was it a specific 
investigation plan?

1119.	 Mr Pengelly: To characterise it, we need 
to differentiate the planning process 
from the plan. There were terms of 
reference that initiated the work, and 
that was then underpinned by a very 
detailed work plan. That work plan was 
drawn up absolutely in line with the 
professional standards that applied to 
the internal audit unit, and that drove 
the operational work for the duration of 
the investigation.

1120.	 Mr Rogers: When you look at that and 
the CPD report of 2004, and consider 
that there was another investigation in 
2005, do you think in retrospect that 
the plan or the investigation was too 
narrow?

1121.	 Mr Pengelly: It would be easy to 
default to a bland “yes” on the basis of 
hindsight. Looking back, it is one of the 
key criticisms of the Audit Office. We 
need to bear in mind that, at the point 
in time when the plan was drawn up, 
not all of the allegations, and far short 
of all of the evidence from Mr Connolly, 
were available. It was, by definition, 
incomplete, because the whole picture 
of allegations and evidence was 
incomplete. Could a bit more time have 
been spent on planning? I think maybe 
yes, drawing up the scope of it and 
getting a better sense of what the work 
would be. However, that work was in 
the detailed working plan that drove the 
work as it happened on the ground; it 
is not in the terms of reference. We are 
nearly dancing on pinheads in terms of 
a reference that that was in there. The 
key point is: did it undermine the quality 
of the investigation? I do not see any 
sense that it did that, but the planning 
document could have been improved a 
little.
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1122.	 Mr Rogers: Mr Priestly, why were 
the earlier inquiries not used as a 
background for this particular inquiry?

1123.	 Mr Priestly: My starting point in replying 
is that the planning of the Balfour 
investigation was done before I arrived 
in the Department. My understanding is 
that, in taking forward his investigation, 
Ronnie Balfour did take into account the 
findings of the earlier investigation.

1124.	 Mr Rogers: So all of the previous 
inquiries were taken into consideration 
when you were doing this particular 
investigation?

1125.	 Mr Priestly: That is my understanding. 
He had access to the results of 
those investigations, and took them 
into account in drawing up his plan 
of work and his review of what had 
gone on before, in taking forward his 
investigation.

1126.	 Mr Rogers: Maybe it is a point that we 
can get clarified, particularly in terms of 
the Audit Office. I would really like that 
point to be clarified. You say it is your 
understanding, but I think it really needs 
to be clarified.

1127.	 Mr Pengelly: I have talked to the 
investigator specifically on that point, 
and he has confirmed that he did review 
all of those previous pieces of work. 
He had them on file. In fact, two of the 
previous pieces of work were carried out 
by the internal audit unit that Mr Balfour 
worked in and headed, so he would have 
been very familiar with the previous work 
on that.

1128.	 We may come on to other points, but I 
think one of the key failings throughout 
this work — and it goes beyond this 
investigation; I think it is a failing that 
is all too common — is that sometimes 
we take very coherent and rational 
decisions, but fail to record the basis 
for those on file at the time we do them 
in order to permit the retrospective view 
of whether that was the right decision 
to make. So, there is a lack of evidence 
about the review of those earlier 
documents, but I am absolutely assured 
that it happened. The reports from the 
2000-01 internal audit work and the 

2004 CPD work are on file as part of the 
working papers. It is on the record that 
Ronnie spoke to the CPD colleague who 
headed up the 2004 investigation.

1129.	 Mr Rogers: But you agree with what 
the Audit Office said — I think it is in 
paragraph 21 — that there was no 
formal plan prior to the start of the 
investigation, or words to that effect?

1130.	 Mr Pengelly: There was a plan. There 
are terms of reference.

1131.	 Mr Rogers: Sorry, the wording was:

“a poor substitute for a formal plan drawn up 
prior to the commencement of investigative 
work”.

1132.	 That is on page 15.

1133.	 Mr Pengelly: It says that. I must confess 
that I am not entirely sure, because the 
sentence starts:

“We consider that this type of planning is 
acceptable as far as it goes”

1134.	 but that is juxtaposed with:

“a poor substitute for a formal plan”.

1135.	 I think the plan could have been more 
voluminous and could have had a 
wider scope. I do not think that that 
undermined the work that followed 
thereafter. It is a very reasonable point 
that a bit more time spent on planning 
and scoping who would be spoken to 
and the nature of the investigation would 
be a good thing.

1136.	 Mr Rogers: To go back to you, Mr 
Priestley, how do you think the plan 
took full account of the allegations of 
favouritism?

1137.	 Mr Priestly: I can only repeat that 
the plan was put in place long before 
I arrived in DRD. As a permanent 
secretary and accounting officer, I have 
to rely on the professionalism of the 
investigator, who is a qualified internal 
auditor. He knows his business and 
knows how to plan an investigation. 
I sought assurances from him that it 
was proceeding properly, that he was 
not being obstructed and that he had 
the resources necessary. I did not get 
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into the detail of the plan. As more 
and more allegations came forward, 
he told me that he was putting them 
into the plan and putting in place the 
necessary arrangements to have them 
investigated. That is what I sought 
assurances about.

1138.	 Mr Rogers: Refresh me again: when did 
you start in DRD?

1139.	 Mr Priestly: December 2007.

1140.	 Mr Rogers: When he gave you those 
assurances, did you check them out in 
any way?

1141.	 Mr Priestly: Only with him. I basically 
asked him whether he was being 
obstructed by anybody, whether anybody 
was refusing to cooperate with the 
investigation, and whether he was 
confident that he was being given 
access to all the available information 
and files. I also asked what was causing 
the delays, because I was anxious to 
progress it. In addition, I asked what 
stage he was at in the investigation, 
what more needed to be done and what 
the emerging findings were. Those were 
the types of questions that I asked him. 
Given the relationship that we had — he 
had automatic access to me on request 
— I would have expected that, if he had 
difficulties or did not have resources or 
if he was not getting cooperation, he 
would have brought that to my attention. 
At no stage did he.

1142.	 Mr Rogers: There has been a lot today 
about self-reflection and so on. In light 
of what happened, if something like 
that was to turn up again, would you 
deal with it in the same way or slightly 
differently?

1143.	 Mr Priestly: I would probably deal with it 
slightly differently. I can see the benefits 
of the Audit Office’s recommendation for 
some sort of central resource to look 
at these very large scope investigations 
almost completely detached from the 
Department. That would bring its own 
benefits.

1144.	 Mr Dallat: Dr Murray, you told us 
earlier that you would make available 
all documentation, and so you did not 

really need FOIs. Is there no truth in the 
rumour that the former Minister, Conor 
Murphy, had to instruct you to hand over 
documents?

1145.	 Dr Murray: No.

1146.	 Mr Dallat: No truth whatsoever?

1147.	 Dr Murray: No. The former Minister 
was written to. He wrote back to say 
that I was appointed to provide all the 
information necessary.

1148.	 Mr Dallat: So you gladly handed it 
over? You did not say that it was in a 
warehouse somewhere?

1149.	 Dr Murray: No reluctance whatsoever.

1150.	 Mr McQuillan: Mr Priestly, you talked 
about Mr Balfour. You seem to pass the 
ball to him all the time. What grade was 
Mr Balfour?

1151.	 Mr Priestly: If you have taken that I 
was passing the ball to him, that is 
absolutely not what I intended you to 
take.

1152.	 Mr McQuillan: Well, that is what I am 
getting sitting here.

1153.	 Mr Priestly: I reassure you that I was 
not passing the ball to him. I saw that I 
had a senior management responsibility 
to oversee Mr Balfour’s investigation and 
to assist him with it where necessary. 
The account —

1154.	 Mr McQuillan: That did not happen. You 
failed.

1155.	 Mr Priestly: I believe that it did.

1156.	 Mr McQuillan: Well, I believe that it did 
not.

1157.	 You did not answer me; what grade was 
Mr Balfour?

1158.	 Mr Priestly: He was a grade 7, a 
principal.

1159.	 Mr McQuillan: That is below your grade.

1160.	 Mr Priestly: Yes.

1161.	 Mr McQuillan: I will ask one more 
question. I am sorry for interrupting. 
Who benchmarked the investigation right 
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through the whole process? Was it you, 
or was somebody else appointed to do 
that?

1162.	 Mr Pengelly: As the investigation 
progressed, on a regular basis the 
emerging findings — it is in the terms 
of reference — were shared and 
discussed with the Audit Office. Indeed, 
draft reports, as they emerged, were 
shared with the Audit Office. We sought 
feedback and input from it.

1163.	 Mr McQuillan: So, was the Audit Office 
benchmarking it? Is that what you are 
saying?

1164.	 Mr Pengelly: Well, it was not a formal 
benchmarking process. We were 
keeping the Audit Office up to speed 
and discussing issues with it. Obviously, 
Mr Connolly was in contact with the 
Audit Office, so additional evidence 
and allegations were emerging. There 
were very regular meetings. The head 
of internal audit updated the Audit 
Office on the work that we had done, 
the direction in which the investigation 
was going and the emerging findings. 
That was an opportunity for push-back in 
terms of any critique in our work.

1165.	 Mr McQuillan: Where is Mr Balfour 
working now? Is he still working?

1166.	 Mr Pengelly: He is now working in 
Transport NI, under Andrew’s command.

1167.	 Mr McQuillan: When did he move?

1168.	 Mr Pengelly: October 2009.

1169.	 Mr McQuillan: That was around the time 
of the investigation finishing.

1170.	 Mr Pengelly: The investigation formally 
concluded in January 2010, but the final 
draft report was concluded about two 
months before Mr Balfour moved across 
to Roads Service.

1171.	 Mr McQuillan: Is there any significance 
in his moving to Roads Service, or to 
Transport NI?

1172.	 Mr Pengelly: There is not. In the two or 
three years before the work concluded, 
Mr Balfour indicated at each of his 
annual performance appraisals that, for 

career development purposes, he was 
keen for a move within the Department. 
He is a valued member of staff in 
the Department. He made a good 
contribution. I actually looked back: the 
areas of the Department that he had 
covered with internal audit investigations 
throughout that period touched on every 
part of the Department. We were clearly 
in a situation in which we could not 
rehouse him because he had worked 
there.

1173.	 Mr McQuillan: Do you agree that it send 
out a message that there is collusion 
or something to people who are looking 
from outside in?

1174.	 Mr Pengelly: The work was substantively 
finished before he moved, and he had to 
move somewhere.

1175.	 Mr McQuillan: What message does that 
send to people outside?

1176.	 Mr Pengelly: We cannot control 
perception. To be clear, if somebody 
is moving from a business area into 
internal audit, where they will undertake 
investigations, we put a very firm 
Chinese wall in place so that they 
cannot undertake reviews of the area 
that they have come from for a period of 
time.

1177.	 Mr Clarke: Richard, you joined the 
organisation in 2013.

1178.	 Mr Pengelly: Yes.

1179.	 Mr Clarke: So how do you have such 
sound knowledge of Mr Balfour and his 
career move in 2009?

1180.	 Mr Pengelly: Because I have asked 
questions, reviewed files and talked to 
colleagues who were about at that time.

1181.	 Mr Clarke: What role has he now in the 
Department?

1182.	 Mr Pengelly: He is in what is called our 
roads secretariat.

1183.	 Mr Clarke: What was he then?

1184.	 Mr Pengelly: He was the head of 
internal audit.
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1185.	 Mr Clarke: Is that current role a good 
use of the talent of someone with an 
audit background?

1186.	 Mr Pengelly: Yes.

1187.	 Mr Clarke: It works OK?

1188.	 Mr Pengelly: It does indeed. He is in 
Andrew’s area, but he continues to make 
a valuable contribution to the work of 
the Department.

1189.	 Dr Murray: Absolutely. He carried out 
audits on a wide range of Roads Service 
business, so it is useful to have him 
in the secretariat, where he deals with 
correspondence on a wide range of 
Roads Service business.

1190.	 Mr Clarke: As my colleague said, 
you can understand the perception 
of someone being moved. Did he get 
moved to somewhere where you value 
him because he gave a glowing report, 
or is it just by consequence?

1191.	 Dr Murray: The move was nothing to do 
with me.

1192.	 Mr Clarke: No; nor did I suggest that. 
I am just looking at the sequence of 
events, which Adrian mentioned. He 
moved two months after he did a report 
in which some in Roads Service may 
think that they have escaped somewhat. 
Was that a promotion?

1193.	 Mr Pengelly: No, it was a sideways 
move.

1194.	 Mr Clarke: How long was he in internal 
audit?

1195.	 Ms McNeilly: Around 10 years.

1196.	 Mr Clarke: And, two months after he did 
the report, he got a sideways move?

1197.	 Mr Pengelly: But he had been asking for 
a move, and —

1198.	 Mr Clarke: Richard, you came in 2013.

1199.	 Mr Pengelly: That is right.

1200.	 Mr Clarke: Who was there in 2009?

1201.	 Mr Priestly: I was there, and Geoff was.

1202.	 Mr Clarke: Right, Paul. Your memory has 
not been good up to now, but in 2009, 
what is your recollection of why Mr 
Balfour moved?

1203.	 Mr Priestly: I had nothing to do with his 
move.

1204.	 Mr Clarke: Did you work for Roads 
Service in 2009?

1205.	 Mr Priestly: Sorry?

1206.	 Mr Clarke: Did you work at all for Roads 
Service? Your recollection of most of 
what happened in your period of time 
has been pretty vague.

1207.	 Mr Priestly: I was the permanent 
secretary of DRD. The permanent 
secretary does not get involved in 
internal moves.

1208.	 Mr Clarke: What do permanent 
secretaries do? What did you do as 
permanent secretary? You have no 
recollection of a letter that you wrote 
to the BBC. You have no recollection of 
many of the questions that have been 
asked today. What exactly did you do in 
your time as permanent secretary?

1209.	 Mr Priestly: The question is very unfair. 
I have tried to the best of my ability to 
give honest replies to the questions that 
I have been asked about this report.

1210.	 Mr Clarke: I suggest that you have been 
fairly evasive. Your answers have been 
fairly vague. I would go as far as to say 
that you have been obstructive, but I 
am happy to hand back to some of my 
colleagues.

1211.	 Mr Rogers: Mr McKibbin, paragraph 69 
states:

“We found a number of significant 
weaknesses in the application and use of 
forensic audit techniques employed by the 
Investigation Team”.

1212.	 What is your comment on that?

1213.	 Dr McKibbin: I have no comment. I had 
no involvement in this investigation. I 
was not part of the DRD core, nor was I 
permanent secretary at any stage, so I 
was not involved in that audit.
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1214.	 Mr Rogers: I will go to the accounting 
officer then. Paul, what is your 
comment on paragraph 69 about the 
significant weaknesses in forensic audit 
techniques?

1215.	 Mr Priestly: The only comment I 
can make is that, as the permanent 
secretary and accounting officer, I rely 
on a professional head of internal audit, 
who is properly qualified to know how to 
carry out an investigation. I personally 
have no knowledge of forensic audit 
techniques.

1216.	 Mr Rogers: When you saw that appear 
in the report, what did you do about it?

1217.	 Mr Priestly: I am not in a position to do 
anything about it. I only saw the report a 
week ago.

1218.	 Mr Rogers: Who is taking responsibility 
for this?

1219.	 Mr Pengelly: I absolutely accept the 
recommendation that forensic audit 
techniques should be used where 
appropriate. Paul mentioned that 
we rely on a professionally qualified 
head of internal audit. My immediate 
supplementary question to that is: what 
specific forensic technique could we 
have used in that set of circumstances 
that would have facilitated a better 
outworking of the investigation? No one 
has been able to give me an answer 
to that question. As a generic point, I 
absolutely accept the recommendation. 
It will now be enshrined in our new 
standard operating procedure for 
taking forward investigations, which I 
mentioned earlier. That is fundamentally 
about securing, where appropriate, the 
relevant degree of input and expertise in 
future investigations.

1220.	 Mr Rogers: You said that you accept 
the use of forensic audit techniques 
where appropriate, but here it says that 
there were significant weaknesses in 
the application and use of forensic audit 
techniques. Do you accept that as it is?

1221.	 Mr Pengelly: The Audit Office says that. 
The reason I struggle to accept it is that 
I cannot think of a specific technique. 
In all the papers that I have reviewed 

for this investigation, I cannot point to 
somewhere where there is a very clear 
gap where a forensic technique would 
have illuminated the evidence base in 
a way in which the techniques applied 
by the professionally qualified head of 
internal audit did not.

1222.	 Mr Rogers: If that is your position, 
surely, then, it will be hard to improve on 
forensic audit techniques if we do not 
know where the gap is.

1223.	 Mr Pengelly: I think that there is an 
application. We were here a couple 
of weeks ago about Northern Ireland 
Water. We brought in IT specialists to 
interrogate the hard drives of computers 
that were seized as part of a suspected 
fraud investigation. What we will do at 
an early stage in the planning process 
is reach out to get the expertise. We 
look to our colleagues in DFP and the 
Audit Office to give us pointers on what 
specific techniques would be useful in 
the circumstances we face, and bring 
them to the investigative team.

1224.	 Mr Rogers: Paragraphs 83 to 85 deal 
with the fact that the scope of the 
investigation was reduced. At the top of 
page 36 is the very strong statement:

“All allegations were not adequately 
investigated”.

1225.	 In the conclusions and 
recommendations on page 37, it states:

“A number of allegations were edited, which 
resulted in important aspects of the original 
allegation by the Whistleblower not being 
adequately investigated.”

1226.	 Would you like to comment on that?

1227.	 Mr Pengelly: Yes, I am happy to 
comment. The starting point is that 
the Audit Office report refers to 29 
allegations. In its view, seven were 
not investigated and, of the 22 that 
were investigated, the wording of 
seven of them was amended. The one 
contextual point is that, at no stage 
in this process, were 29 very neat, 
short bullet-point allegations put to us. 
The allegations that Ronnie Balfour 
investigated as part of his report were 
extracted from the vast weight of 
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allegations and evidence that was put 
to us across a three-year period. The 
22 allegations that he set out in his 
report were his summary, trying to get 
into a manageable form what the main 
point of the allegation was. I talked 
at length to the investigator. He has 
been absolutely clear that he worked 
through all the allegations and all the 
evidence presented by Mr Connolly, and 
investigated that as part of his work. So 
the 22 allegations there are a shorthand 
descriptor.

1228.	 I think that, moving forward, that Audit 
Office recommendation is absolutely 
essential. I accept absolutely that a 
whistle-blowing report should include 
a verbatim record of all allegations. In 
respect of its application, I am not sure 
how that would have worked in this 
case, given that the allegations came 
through minutes of meetings, notes of 
phone calls, letters and large volumes 
of evidence presented over a three-year 
period, but where it is possible to do 
that, we should do it, and where it is not 
possible, it gets to the point where we 
need to engage with the whistle-blower. 
If there is that amount of evidence, we 
need to summarise what we think the 
key allegations are, ask the whistle-
blower to sign off on that and say, “Are 
we content that that is the scope of the 
allegation that we are investigating?”. I 
am happy to accept that going forward, 
but I am just highlighting some issues 
about application.

1229.	 Mr Rogers: Finally, Mr Priestly, Dr 
McKibbin talked earlier about this being 
a “misplaced orders” issue. Are you 
happy with that analysis?

1230.	 Mr Priestly: Again, I rely on what the 
Balfour investigation said. It said that 
there were human errors and that there 
was non-compliance with processes. 
That was unfortunate and should not 
have happened. The Department needs 
to take action to try to ensure that that 
does not happen again. I stand over that 
as being the cause of what happened in 
this case.

1231.	 Mr Rogers: Was it just an issue of 
misplaced orders: yes or no?

1232.	 Mr Priestly: I think it goes wider than 
that. There was a lot of human error and 
non-compliance with processes.

1233.	 Dr McKibbin: Sorry, Mr Rogers, just 
to clarify: when I said “misplaced 
orders”, I was referring to the 2001 
investigation. That was the issue that it 
was investigating.

1234.	 Mr Dallat: There is one thought running 
through my mind, and Mr Pengelly jolted 
it. You mentioned Northern Ireland 
Water. During that period, enormous 
lengths were gone to in order to 
deal with things that were not right 
in Northern Ireland Water. Four non-
executive directors were sacked, and the 
then chief executive flipped his lid and 
offered his resignation, but you told me 
a few minutes ago, Mr Priestly, that your 
role had nothing to do with the problems 
in Roads Service. Why the contrast 
between the two?

1235.	 Mr Priestly: I do not accept that I said 
that my role had nothing to do with the 
problems in Roads Service.

1236.	 Mr Dallat: I am sorry; that is what I 
picked up. Whatever it was, you are 
welcome to repeat it.

1237.	 Mr Priestly: I considered myself to be 
the accounting officer and to have a 
responsibility for having those problems 
properly investigated, for bringing 
that investigation to a conclusion 
and for implementing whatever 
recommendations came forward in 
Ronnie Balfour’s report.

1238.	 Mr Dallat: In hindsight, perhaps it is a 
good job that you did not apply the same 
enthusiasm to the Roads Service as 
you applied to Northern Ireland Water, 
because that was some mess.

1239.	 Mr McKay: Just following on from some 
of Sean’s points, we certainly get the 
impression today that many within 
Roads Service and DRD were asleep in 
2008 and 2009. When you delve into 
some of the comments from the Audit 
Office, there are still a lot of questions 
that are unanswered in my view. Look at 
points 49 and 50:
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“six errors favoured Firm A (valued at 
£2,813)”.

1240.	 Another error — and we have heard 
that word time and again today — was 
valued at £850. However, the most 
concerning thing about this is not the 
monetary value, but that:

“The Investigation Team viewed the errors 
as mistakes rather than as an indicator of 
potential wrongdoing and undertook neither 
further forensic work nor more targeted 
sampling to determine whether favouritism or 
bias was a cause.”

1241.	 It is absolutely bizarre if that is down to 
error alone. It is totally unprofessional 
and, in my view, there is a lot more 
digging to be done on that.

1242.	 The Chairperson: Can you just speak up 
a wee bit, Mr McKay?

1243.	 Mr McKay: OK. The report goes on to 
say that:

“The approach taken demonstrates a lack 
of desire to determine the true level of error 
or assess whether favouritism or bias was 
present.”

1244.	 Do you agree with that point, Paul?

1245.	 Mr Priestly: I am afraid that I do not. I 
think —

1246.	 Mr McKay: So, you take issue with the 
report?

1247.	 Mr Priestly: I do. I think that the Balfour 
investigation was thorough. I am not 
saying that it was perfect, but I think 
that it went through these allegations 
and accusations in great detail, and I 
stand over its findings.

1248.	 Mr McKay: Surely the Audit Office 
is there to provide an independent 
assessment of the goings-on in 
Departments. It has a good track record. 
Is it not the case that this is because 
it was on your watch as opposed to the 
credibility of the Audit Office? There 
are some pretty damning findings here. 
I agree with other members in that 
you say that you agree fully with the 
Balfour report but also say that you 
cannot remember half of the things that 
took place at that time. So, there is a 

contradiction in that alone. Do you agree 
with that?

1249.	 Mr Priestly: No, I do not. I have read 
the Balfour report and refreshed my 
memory to the best of my ability in 
the time available, and my view on the 
thoroughness and the outcome of the 
Balfour investigation has not changed.

1250.	 Mr Donnelly: My decision to report on 
this was not taken lightly. If I had been 
reasonably content with the Balfour 
report, I would not have produced my 
own report on it. It is as simple as that.

1251.	 Mr McKay: How do you rate the 
performance of the investigation team, 
Paul?

1252.	 Mr Priestly: As I said, I think that it 
did a thorough job in investigating the 
allegations and accusations about the 
Department. I accept a number of the 
criticisms that have been made about 
the planning of the investigation. It 
took far too long. When I became the 
permanent secretary, I sought to try 
to get the thing moving and brought 
to a conclusion. I still think that the 
investigation dealt thoroughly with the 
accusations and, on the basis of the 
evidence available, came to the right 
conclusions.

1253.	 Mr McKay: During the investigation, 
there were two occasions on which two 
officials were interviewed together. Is 
that good practice? Yes or no?

1254.	 Mr Priestly: I am not a professional 
auditor. I do not know the reasons why 
Ronnie Balfour decided to interview 
those officials together.

1255.	 Mr McKay: You are standing four-
square behind his conclusions, yet you 
are now distancing yourself from his 
methodology. Which one is it?

1256.	 Mr Priestly: I am saying that I do not 
know whether that is good practice or 
not. You asked me whether it is good 
practice.

1257.	 Mr McKay: It is obvious that it is not 
good practice.
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1258.	 Mr Priestly: I do not know whether it is 
or not.

1259.	 Mr McKay: Do you not accept that the 
technique of interviewing two witnesses 
together was fundamentally wrong? Also, 
there is more.

1260.	 Mr Dallat: Much more.

1261.	 Mr McKay: Much more; that is right. 
The whistle-blower was not interviewed 
even though he was a material witness, 
and that has been referred to before. 
Further to that, there was no structured 
interview with the whistle-blower. Do you 
agree that that was wrong?

1262.	 Mr Priestly: With hindsight, it would 
have been sensible for Ronnie Balfour to 
interview the whistle-blower. However, he 
did attend a number of meetings with Mr 
Connolly along with the Northern Ireland 
Audit Office.

1263.	 Mr McKay: How can you be so 
conclusive that it was just human error?

1264.	 Mr Priestly: On the basis of —

1265.	 Mr McKay: Can you be that conclusive?

1266.	 Mr Priestly: On the basis of the 
investigation, which I believe was carried 
out professionally and thoroughly, I 
accept the conclusion.

1267.	 Mr McKay: But you are not across the 
detail of the investigation, from what 
you have said. So, how can you be so 
conclusive about the fact that there was 
no favouritism or bias?

1268.	 Mr Priestly: As the permanent secretary 
and accounting officer, you have to rely 
on the professionalism and capabilities 
of your head of internal audit.

1269.	 Mr McKay: You also have to take 
responsibility.

1270.	 Mr Priestly: Yes, absolutely.

1271.	 The Chairperson: Mr Priestly, I am sure 
that you are across all the detail and the 
guiding principles of any investigation. 
Investigators conduct their work in 
accordance with the highest standard of 
public principles, particularly objectivity. 
The investigating team, in this instance, 

gave less-favourable treatment to 
the whistle-blower, and I will give an 
example. It shared a complete draft of 
its report with firm A and extracts with 
firms B and C, but nothing was sent to 
the whistle-blower. The whistle-blower 
was an interested party and had a 
vested interest. Why did that happen? 
Is that how whistle-blowers should be 
treated, Mr Priestly?

1272.	 Mr Priestly: I do not know why that did 
not happen.

1273.	 The Chairperson: Mr Pengelly?

1274.	 Mr Pengelly: I do not know why that 
happened. I suspect it was because they 
had received the allegations, so it was 
a question of investigating the evidence 
base on the side of the Department and 
firm A. I am surmising what happened; 
I am not recording it as fact. I think the 
recommendations in the report set out 
what good practice should be.

1275.	 The Chairperson: So, the investigating 
team gave less-favourable treatment to 
the whistle-blower when there was no 
real rationale for that, is that what you 
are saying?

1276.	 Mr Pengelly: I think it goes to my earlier 
point, Chair, that experience shows 
at times that decisions that are often 
rational and sensible are taken without 
the clear articulation of the basis for 
that. The file review does not show 
the complete rationale for this. From 
speaking to individuals concerned, I do 
not get the sense that it was because 
of any favouritism to any particular 
recipient or non-recipient of the report. 
As I said, however, the Audit Office 
recommendations make for strong best 
practice in this regard.

1277.	 The Chairperson: Before I go back to 
Mr McKay, I want to ask a question 
of you, Mr Priestly. At the time, you 
were at the highest governance level 
in this investigation. Like it or not, that 
gives you significant responsibility in 
your duties as the accounting officer. 
I have heard nothing to suggest that 
the Department was motivated by any 
instinct other than to cover up. What did 
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you do at the time to help the whistle-
blower?

1278.	 Mr Priestly: I said earlier, and all I can 
do is repeat the actions I took.

1279.	 The Chairperson: Which were?

1280.	 Mr Priestly: I sought to support Mr 
Balfour in progressing the investigation. 
I sought reassurance from him that he 
was not being obstructed, was getting 
cooperation and had unfettered access 
to information and files. I sought 
reassurance from him that he had the 
resources he needed to progress the 
investigation. On no occasion did he tell 
me that there was a problem with any of 
that.

1281.	 The Chairperson: Were you not 
concerned about the fact that twice in 
five years the whistle-blower was met 
and spoken to? Did that not raise any 
concern with you at all?

1282.	 Mr Priestly: When I got actively involved 
in this investigation, the issue, as it 
was put to me, was that Mr Connolly 
preferred to put his allegations and 
deal directly with the Audit Office. I can 
assure you that I did, on a number of 
occasions, say to Ronnie Balfour, “Make 
contact directly with him.” That was 
primarily to check whether he had given 
us all the information he wished to give 
us. We had already given an assurance 
to Mr Connolly and his MP that he would 
be given as much time as he needed 
and access to information.

1283.	 I eventually said to Ronnie Balfour, 
“Make direct contact with him and 
ascertain that.” In the end, I wrote to Mr 
Connolly and sought confirmation that 
he had given us all his evidence.

1284.	 The Chairperson: Do we have the 
correspondence that Mr Priestly sent 
to Mr Connolly? Can we get that 
correspondence?

1285.	 The Committee Clerk: We can check.

1286.	 Mr Clarke: I think that Daithí is going 
to let me in here. I will take you back to 
Daithí’s question, Mr Priestly, because 
you maybe moved on slightly. Going back 
to Mr Balfour, what did you say earlier 

about your thoughts on his report and 
its findings?

1287.	 Mr Priestly: In terms of the report, I 
think he did a thorough investigation of 
the issues. Could it have been better 
planned? Yes. Was it perfect? No. He 
could have progressed the matter more 
quickly. However, I understand the 
context in which he was operating.

1288.	 Mr Clarke: So, you believe it was 
thorough.

1289.	 Mr Priestly: I do believe it was thorough.

1290.	 Mr Clarke: Do you still believe it was 
thorough?

1291.	 Mr Priestly: I do.

1292.	 Mr Clarke: Do you believe it was 
thorough after Daithí McKay asked you 
about Mr Balfour not interviewing the 
whistle-blowers?

1293.	 Mr Priestly: I can only repeat —

1294.	 Mr Clarke: No, no, you can only repeat. 
Can you only give me a yes or no. After 
it was brought to your attention that 
Mr Balfour did not contact the whistle-
blowers and ask them for input into the 
investigation, has your opinion changed 
or is it still the same about Mr Balfour’s 
report?

1295.	 Mr Priestly: I do not think that I can give 
you a yes-or-no reply.

1296.	 Mr Clarke: Then give me no reply, 
because I take that as a no. You have 
not changed your opinion. You still think 
that your original decision will be upheld. 
If it was anything else, you would have 
said that you would not have thought so.

1297.	 The Chairperson: Before I turn to Mr 
McKay, I will let Mr Copeland ask a small 
supplementary question. He is itching to 
get in there.

1298.	 Mr Copeland: Thanks Paul. I apologise 
for coming back to you yet again.

1299.	 It strikes me that consultation process 
will generally give the results that those 
who design the consultation process 
seek to achieve. It also strikes me that, 
in any investigation, the most important 
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thing is its terms of reference, because 
that dictates what you are going to 
investigate and how you will investigate 
it. Did Mr Balfour, who conducted the 
investigation, establish and set his own 
terms of reference? If he did not, who 
set those terms and who signed off on 
them?

1300.	 The reason I ask is that I spent more 
than three hours in Derry/Londonderry 
last week, discussing whether there 
should be an s on the end of the 
word “Minister”. The outcome of that 
investigation would be totally different, 
depending on whether there is an s at 
the end. The bottom line is this: who set 
the terms of reference? When you say 
it was a well-conducted investigation, 
do you mean that it was well-conducted 
in the sense that it met the terms of 
reference, achieved the right outcome 
or got at the truth? Those three things 
are quite different. Who set the terms 
of reference and, more importantly, who 
checked them?

1301.	 Mr Priestly: The terms of reference 
were set long before I joined DRD. My 
understanding is that they were set 
by Stephen Quinn, when he was the 
permanent secretary and accounting 
officer in 2005. When you ask me 
whether I believe that the review was 
well conducted, I respond that the 
allegations and accusations against the 
Department were properly investigated 
on the basis of the evidence that was 
available. Sometimes, there was no 
evidence to substantiate allegations 
one way or the other. On that basis, 
the outcome of the review was fair 
and reasonable. It got to the basis of 
what could be got at, on the evidence 
available. Mr Connolly kept on saying 
that he had more evidence. Ronnie 
Balfour told me that Mr Connolly told 
him that he was about to produce 
something that would blow the whole 
case apart. It never turned up. That is 
my clear recollection of it.

1302.	 Mr Copeland: So it was never 
considered because it did not exist, 
according to you.

1303.	 Mr Priestly: It was not provided, and we 
could not find it.

1304.	 Mr Copeland: This troubles me to 
some degree. I come, not from a 
procurement background, but from a 
background of acquiring stuff. It looks 
as though the small man dared to take 
on the government Department. The 
Department did not like it very much 
because Departments are not used 
to being challenged. It conducted an 
investigation that proved that he was 
wrong, but he would not go away. And 
the difficulty is what happened to him, 
from the point of view of other whistle-
blowers? In other words, he enjoyed a 
degree of a business relationship prior 
to this. Did that continue after this?

1305.	 More importantly, perhaps, the fact is 
that past performance should not figure 
in the award of contracts. Until 1999, 
past performance was actually on the 
sheets. Is it conceivable that, in the 
two years or so that passed between 
1999 and 2001, when this happened, 
although it may not have been on the 
sheet, it might still have been in the 
minds of those who took the decision, 
if they were taking decisions similar to 
that two years previously?

1306.	 I guess that, in some ways, you are 
sitting there wondering what all the fuss 
is about. It seems to be only a total 
loss of the profit on £7,000. However, 
for us, it is much more than that. It is 
the relationship between the way in 
which the whistle-blower was treated 
and the way in which the investigation 
was conducted internally. That is why I, 
personally, have issues with it.

1307.	 Can you tell me whether past 
performance figures in the decision? 
What steps were taken to ensure that it 
did not figure as a disincentive to award 
a contract subsequently, even though, 
on paper, it was not being taken into 
account? Any ideas on that?

1308.	 Dr Murray: Yes. We now do not take 
past performance into account. We 
take the quality submission and the 
interviews and sampling and those 
sorts of things into account. While it 
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might look like it, we do not exercise 
favouritism against the contractor 
that has given us trouble in the past 
by raising complaints. An example of 
that would probably be the 2002-03 
competition. The background to the 
competition was that we had delivery 
problems previously with both main 
contractors. When we ran the 2002 
competition, PWS won it, but we were 
concerned about giving it all the work, 
so we split the work between PWS and 
the whistle-blower’s firm at that stage. 
If there was a suggestion that we were 
exercising bias against the whistle-
blower and trying to put him out of 
business, we would simply have gone 
with PWS and given it the work that it 
was rightfully entitled to. We did not do 
that.

1309.	 Mr Copeland: What were the reasons for 
that?

1310.	 Dr Murray: We were concerned with 
delivery issues in both cases and their 
ability to deal with all the work. We have 
a road safety need to supply signs, 
and we were concerned that if we put 
all our eggs in the one basket and that 
contractor let us down, we would be in 
trouble.

1311.	 Dr McKibbin: Can I just deal with the 
issue of favouritism and collusion? I was 
thinking about it before this hearing. 
By way of preliminary observation in 
respect of favouritism, bias or collusion, 
this allegation is aimed at a very large 
number of individuals and organisations. 
It is being alleged that Roads Service 
colluded with CPD, GPA, LEDU or INI, 
and with the core of its own Department 
at senior and junior levels. That is 
compounded when you think about the 
separation of roles of people: some 
are clients, some are buyers, some 
are in Omagh, some are in Belfast and 
some are in Derry. I suggest that the 
more people there are involved in an 
allegation, the less likely it is that such 
an allegation has any serious credibility.

1312.	 I also struggle with what the common 
motivating factor is between all 
these people in all these different 
organisations, in these different jobs, 

at different levels of seniority, that is 
getting them to favour one particular 
firm. I then looked at the NIAO 
investigation. It has indicators — but 
no evidence — of favouritism. Four 
investigations have been carried out by 
DRD, Roads Service and DFP, through 
CPD, and not one of them found any 
favouritism, bias or collusion allegations.

1313.	 Mr McQuillan: Do you think that it was 
handled properly? Is that what you are 
saying?

1314.	 Dr McKibbin: I have not even mentioned 
the 2005 Balfour investigation. I am 
looking outside of that. Even if you 
have concerns over that, I am not even 
looking at that as justification.

1315.	 Mr McQuillan: Do you have concerns 
over the Balfour investigation?

1316.	 Dr McKibbin: I was not involved in the 
detail of it.

1317.	 Mr McQuillan: Do you have any 
concerns over it?

1318.	 Dr McKibbin: Let me finish the point 
that I was trying to make regarding 
allegations of favouritism and collusion. 
I will come back to your point if that is 
OK.

1319.	 We also believe that the information 
given in court had much greater weight 
on it than the Comptroller and Auditor 
General infers, and I am happy to go 
through each of them if you wish. The 
court refers to eight allegations. So, 
although the final judgement only talks 
about three —

1320.	 Mr Clarke: Why did you not appeal it 
then?

1321.	 Dr McKibbin: Sorry; what I said was that 
I believe that the court judgement dealt 
with eight of the allegations. The only 
appeal point that we would have had 
regarding the 2010 court case was over 
the transparency of the decision-making 
process behind the quality/price split, 
and it was decided not to appeal.

1322.	 Mr Clarke: Which can raise concerns of 
bias.
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1323.	 Dr McKibbin: Yes, it can raise 
perceptions of bias, but I would have 
hoped that, from the evidence that 
Mr Allister has given about the trend 
throughout the United Kingdom and in 
Northern Ireland in contracts accepted 
by the executive that we involve a 
greater element of quality in tender 
assessment and tender award, it should 
show that it is a reasonable approach to 
take to increase that quality threshold. I 
certainly believe that it is, and it is one 
of the reasons why quality has improved 
over the past number of years.

1324.	 Mr Clarke: In all the public sector?

1325.	 Dr McKibbin: I am talking about —

1326.	 Mr Clarke: Let us generalise it, given 
the position that you now hold over all 
the different Departments. Do you share 
that opinion for all the Departments that 
you are responsible for in respect of the 
procurement process?

1327.	 Dr McKibbin: The only Department that I 
am responsible for directly is OFMDFM.

1328.	 Mr Clarke: Which is overarching, 
obviously.

1329.	 Dr McKibbin: No. Each permanent 
secretary is responsible to the Minister 
of that Department. That is the political 
settlement that we have here.

1330.	 Mr Clarke: Are you suggesting that you 
have no influence over any of the other 
Departments?

1331.	 Dr McKibbin: I certainly did not say that.

1332.	 Mr Clarke: Let us go back to the 
influence that you have.

1333.	 Dr McKibbin: Let us debate it —

1334.	 Mr Clarke: No, Dr McKibbin, let us go 
back to the influence that you have 
over all the Departments. You are the 
head of the Civil Service in Northern 
Ireland. Bearing in mind some of the 
cases that have been brought by the 
Public Accounts Committee in the past 
number of years, are you suggesting 
that everything is right and everything is 
rosy in the garden of procurement and 
processes?

1335.	 Dr McKibbin: You will very rarely hear 
me use words such as “everything” 
or “all” because there are always 
exceptions.

1336.	 Mr Clarke: You are doing a great 
salesman’s job of distracting us from 
where we are at with this, because you 
are trying to sell it as a rosy garden and 
say that everything is wonderful and 
that DRD is brilliant and never does 
anything wrong. You want to dismiss 
some things that the judge did, and that 
is fair enough. I accept that. However, 
let us focus on some of the stuff that 
the judge found against the Department. 
Let us look at the negatives rather than 
the positives, because that is what 
most of us are here to do today. There 
are negative aspects in the report, and 
we want to drill down and find out who 
is responsible, what is being done, 
what lessons have been learned and 
where we go from here. Mr Priestly 
has amnesia today, and I do not want 
to come back in a number of years to 
repeat this, but there a seems to be a 
pattern of problems from the past.

1337.	 Let us go back to the court decision. 
What is your general opinion on that 
case?

1338.	 Dr McKibbin: Can I go back to the point 
—

1339.	 Mr Clarke: Just summarise that for me.

1340.	 Dr McKibbin: You asked three or four 
questions, and I want to try to answer 
them.

1341.	 Mr Clarke: I am happy to just gloss over 
those. Just go back to the summarising 
point.

1342.	 Dr McKibbin: I do not want to gloss over 
them, because that implies that I accept 
some of the things that you said.

1343.	 Mr Clarke: I am sure you would not, but 
go ahead.

1344.	 Dr McKibbin: Do I believe that 
procurement has improved across 
the NICS? I believe that, in general, 
it has. Consider the context of Roads 
Service for a second. It manages over 
400 contracts a year, and we are here 
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discussing one that is worth roughly 
£0·75 million � that is the total contract 
value a year � in a situation where we 
deal with contracts up to £350 million. 
I accept Mr Copeland’s point that that 
does not mean that this does not 
deserve attention, but �

1345.	 Mr Clarke: Is that because this is the 
only one that has come to light and 
none of the other contracts have? We 
could suggest that there could have 
been errors in other contracts. You may 
have a large budget, but there could be 
other errors that have not come to light 
yet. Is it fair to say that?

1346.	 Dr McKibbin: It is very difficult for me to 
know what I do not know.

1347.	 Mr Clarke: Let us go to the court case 
then.

1348.	 Dr McKibbin: The court case found that 
there was no substantive evidence for 
bias, collusion or favouritism.

1349.	 Mr Clarke: I read that differently, based 
on the one that I read into the record 
earlier.

1350.	 Dr McKibbin: That was not about 
favouritism allegations; it was about 
the transparency of the quality/price 
process.

1351.	 Mr Clarke: It said that the person was 
disadvantaged, and you could conclude 
from that that there was bias. I see Dr 
Murray getting excited there.

1352.	 Dr McKibbin: You made an accusation 
and stated that the court said that the 
person was disadvantaged.

1353.	 Dr Murray: The judgement said that he 
either was disadvantaged or could have 
been disadvantaged as a result of the 
lack of transparency.

1354.	 Mr Clarke: You are making me look for 
this again. He said that he is:

“satisfied that the Defendants are in breach 
of the duty owed under the regulations [Public 
Contract Regulations 2006].”

1355.	 That is clear.

1356.	 Dr McKibbin: Yes, that is clear and 
specific.

1357.	 Mr Clarke: You are quick to diminish 
some aspects of the court case when 
some of those were quashed. Who was 
awarded costs? The Department or the 
person who took the case?

1358.	 Dr Murray: I believe that the Department 
had to pay its own costs and 80% of the 
plaintiff’s costs.

1359.	 Mr Clarke: That suggests that the court 
is in favour of the case against the 
Department. Is it fair to say that, Dr 
Murray?

1360.	 Dr Murray: No. You need to look 
at the pattern of court judgements 
on individuals taking cases against 
Departments.

1361.	 Mr Clarke: You are not suggesting 
that the judge would find in favour of 
a malicious case taken against the 
Department?

1362.	 Dr Murray: I am saying that you need to 
look at the pattern.

1363.	 Mr Clarke: No, I am asking you whether 
you are suggesting that the judges 
would find in favour of what you would 
deem to be a non-allegation or a 
malicious case.

1364.	 Dr Murray: I would not make that 
suggestion.

1365.	 Mr Clarke: So, is it fair to assume that, 
if the judgement was awarded to the 
whistle-blower in this case, the judge 
is fair-minded to support that person, 
given that he awarded costs against the 
Department?

1366.	 Dr Murray: Sorry?

1367.	 Mr Clarke: Right.

1368.	 Dr Murray: What I am really saying 
is that I do not think that that is an 
indication that the judge thought that 
the allegations had some basis.

1369.	 Mr Clarke: You do not think that?

1370.	 Dr Murray: No.
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1371.	 Mr Clarke: So, you think that the judge 
was unfair to award costs against the 
Department?

1372.	 Dr Murray: It is not putting me in a fair 
position to try to put me inside the mind 
of a judge, but there is a pattern of 
decisions that Northern Ireland courts 
have made against Departments.

1373.	 Mr Clarke: Perhaps, given that you have 
provided that as an example, you should 
furnish us with some other examples.

1374.	 Dr Murray: Sorry, I should have said in 
terms of awarding costs.

1375.	 Mr Clarke: Sorry?

1376.	 Dr Murray: I should have said in terms 
of the award of costs. I should have 
made that point.

1377.	 Mr Clarke: I am sorry; I cannot make 
you out.

1378.	 Dr Murray: I should have said in terms 
of the award of costs.

1379.	 Mr Clarke: Yes. Maybe you could give us 
some examples and some background 
on some of the cases that you are 
referring to. Could you supply the 
Committee with that?

1380.	 Dr Murray: Well, I do not have that 
information at my disposal.

1381.	 Mr Clarke: You are putting forward 
a suggestion that I should study 
something, which brings me to the 
opinion that you have knowledge of 
some of these cases. So, if you want to 
furnish the Committee with that, we can 
look at and draw our own judgement on 
those.

1382.	 Dr Murray: I am saying that you should 
study that before making a conclusion.

1383.	 Mr Clarke: But you are leading me to 
assume that I am going find something 
different if I study it. So, do you have 
knowledge of what may be different? If 
you have, will you furnish the Committee 
with some of the examples that you are 
referring to, so that we can draw our own 
conclusion? Is that reasonable?

1384.	 Dr Murray: Well, that would require a 
separate piece of research, and I am not 
sure what its value would be.

1385.	 Mr Clarke: The value would be to hold 
up your argument to see whether or not 
it holds water.

1386.	 Dr Murray: No, you —

1387.	 Mr Clarke: You are putting forward a 
presumption that I should go and study 
some of these judgements. It seems 
that you are suggesting that judges, 
on some occasions and regardless of 
the case, would find in favour of others 
against the Department. So, if you 
want to furnish us with some of those 
examples, I am happy to look at them, 
and I may or may not come back and 
share your optimism.

1388.	 The Chairperson: OK. He is making a 
fair point, Mr Murray. If you are able to 
furnish us with that, then —

1389.	 Mr Clarke: And if not, we have to 
disregard what Mr Murray has said.

1390.	 Dr Murray: I would be happy for you to 
disregard it, because what I am saying is 
that the court —

1391.	 Mr Clarke: So, you are disregarding your 
own point?

1392.	 Dr Murray: What I am saying is that 
the court judgement stands on its own. 
You were trying to take account of the 
cost issue to say that perhaps the court 
judgement meant something a little 
different from what it said.

1393.	 Mr Clarke: No, I am clear what the 
judgement says. I am clear in my own 
mind what the judgement states. I am 
clear that the court found in favour of 
the whistle-blower and that the judge 
was minded to support the applicant. 
Now, if you want me to forget what you 
said earlier about my studying some 
of these other ones — I took that as 
you coming with the knowledge that 
costs would more often be awarded 
against the Department. Furnish those 
examples if you want to, but if you want 
to disregard them you are disregarding 
your information not mine.
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1394.	 Dr Murray: Chair, I think that we are 
entirely agreed on the court judgement.

1395.	 Mr Clarke: I think not.

1396.	 Dr Murray: I think that we are entirely 
agreed that the judge found against the 
Department on one point of compliance 
with the regulations. I think that we are 
agreed on that.

1397.	 Mr Clarke: We are agreed on that part. 
I am then drawing the parallel in terms 
of costs.

1398.	 Dr Murray: Are you suggesting that, 
because costs were awarding against 
the Department, the judge found against 
us on more than that point?

1399.	 Mr Clarke: No; I never used a number. 
You tried to cause disparity between that 
and other judgements.

1400.	 Dr Murray: Sorry; I think that you were 
trying to infer that, because costs were 
awarded against the Department, the 
judge actually found against us on more 
than that point.

1401.	 Mr Clarke: No; I did not use a number, 
but I think that the spirit of the judge’s 
decision is that he found against the 
Department.

1402.	 Dr Murray: If you are content that he 
found against us on that point and I am 
content, I do not think that there is a 
need for any further information.

1403.	 Mr Clarke: I am content that he found 
against the Department.

1404.	 The Chairperson: OK. Moving on; 
just before I left Mr McKay, and I am 
conscious of the time, Richard, the word 
“collusion” was used. That is obviously 
a very serious allegation. How should 
collusion between LEDU, DFP and your 
Department be investigated?

1405.	 Mr Pengelly: It was investigated as part 
of the Balfour report.

1406.	 The Chairperson: How did you conduct 
that investigation?

1407.	 Mr Pengelly: There was an engagement 
with Invest NI, DETI and LEDU. A 
series of questions were put to them, 

information was put back, the position 
was analysed and explanations were 
offered. I think your question is about —

1408.	 The Chairperson: We have been told 
that the team examined the files in 
DETI, but the Audit Office report states 
that there was no audit trail. So, we 
do not really know what was done. Will 
you tell us now what has been done to 
investigate collusion?

1409.	 Mr Pengelly: I can tell you categorically 
that the head of the investigation told 
me that he went through 12 boxes of 
files in DETI/Invest NI. I absolutely 
accept —

1410.	 The Chairperson: Mr Balfour?

1411.	 Mr Pengelly: Yes. I absolutely accept 
the criticism of the Audit Office that the 
audit trail was not properly documented. 
I absolutely would say that I do not think 
that it would have been reasonable 
for Mr Balfour to photocopy 12 boxes 
of files to put them in an audit file in 
DRD to show an audit trail. So, the 
investigation of that allegation took 
place. As Malcolm said, the number 
of players involved in this is relevant. 
Had there been collusion, the evidence 
would have pointed to it pretty quickly, 
given the number of players. There was 
a substantive piece of work; there were 
12 boxes of files.

1412.	 If we think about the timeline and the 
idea that the procurement contest was 
held up to allow the award of grant, I 
think that the letter of offer was dated 
the early part of 1998 and the contract 
was awarded in 1999. The shares that 
were taken were preferential shares, so 
there was no sense of any public sector 
organisation owning or controlling the 
company that was alleged to be the 
beneficial recipient.

1413.	 I think that there is also an allegation 
that Signs and Equipment had applied 
for many grants of support from LEDU 
but did not receive anything until very 
close. The evidence shows that they 
made one application, which was 
successful to the tune of something 
in the region of £70,000. So, there 
was a very significant accumulation of 
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evidence. There was nothing to suggest 
any form of collusion.

1414.	 The Chairperson: Adrian, do you want in 
on that point?

1415.	 Mr McQuillan: Yes. You are saying all 
that, but you have been there only since 
2013. The permanent secretary of the 
time cannot remember that, so I find it 
hard to sit here and listen to you saying 
that. If Mr Priestly was saying it to us, I 
could understand it and agree to it. You 
cannot do that, however, and I find that 
very disturbing.

1416.	 The Chairperson: Mr Pengelly said at 
the outset that you have been preparing 
for this.

1417.	 Mr McQuillan: I understand that.

1418.	 Mr Pengelly: The advantage that I have 
over Paul on a daily basis is that I turn 
up in the Department in the morning, 
and I spend all day speaking to people 
there. Paul is obviously working outwith 
the Department now.

1419.	 Mr McQuillan: Did he not do that at 
the time? Did he not turn up in the 
Department every morning and speak to 
people to get a handle on it?

1420.	 Mr Pengelly: I am fairly certain that he 
did.

1421.	 Mr McQuillan: It does not sound as 
though he did.

1422.	 Mr Pengelly: I think that the point that 
Paul is making is that he is coming back 
to this in excess of three years after he 
left the Department.

1423.	 Mr McKay: To follow on, Richard, do you 
accept that the Balfour investigation was 
flawed?

1424.	 Mr Pengelly: I accept that the process 
was flawed; I do not accept that the 
conclusions were flawed.

1425.	 Mr McKay: Yes or no? Do you accept 
that it was flawed?

1426.	 Mr Pengelly: I accept that the process 
was flawed; I do not accept that the 
conclusions were. There are two 
different strands to it.

1427.	 Mr McKay: No, there is just one report. 
If either part is flawed in a substantial 
way, as you are saying, you accept that it 
is flawed.

1428.	 Mr Pengelly: I did not say that it was 
flawed in a substantial way.

1429.	 Mr McKay: But you are saying that it is 
flawed.

1430.	 Mr Pengelly: No. If you want to define 
the report by its conclusions —

1431.	 Mr McKay: It is a simple question. Do 
you accept that the report was flawed?

1432.	 Mr Pengelly: I think that there is more 
subtlety to the question. If you want to 
define the report by its conclusions, I do 
not accept that it is flawed.

1433.	 Mr McKay: Yes, but if you are saying 
that the process is flawed, obviously, the 
conclusions are flawed.

1434.	 Mr Pengelly: There were some flaws 
through the process.

1435.	 Mr McKay: Then the report was flawed.

1436.	 Mr Pengelly: No. The conclusions are 
not flawed.

1437.	 Mr McKay: It is a contradiction. 
Following on from Paul’s answers, you 
are contradicting yourselves on your 
position on this report —

1438.	 Mr Pengelly: I am genuinely not trying to 
be difficult, but I do not think that I am.

1439.	 Mr McKay: If you would let me finish. 
We have a report in front of us that 
shows, quite starkly, again and again in 
a number of different areas, that this 
report is flawed. Malcolm, do you accept 
that it is flawed?

1440.	 Dr McKibbin: I am not across the detail 
of it to the same extent as those who 
were involved in the process. So, I do 
not feel that I am informed enough to 
make a comment. I was not there. I did 
not interview people.

1441.	 Mr McKay: Were you in the Department 
at the time?
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1442.	 Dr McKibbin: No, the investigation 
was complete before I took over as 
accounting officer. That was a year and a 
half before I arrived.

1443.	 Mr McKay: OK, but you would be across 
the detail of it, obviously, if you arrived 
—

1444.	 Dr McKibbin: It was finished a year and 
a half after I was there, and the Audit 
Office was carrying out its two-and-a-half 
year investigation.

1445.	 Mr McKay: So, between then and 
coming to the Committee today, you 
have not had a chance to analyse the 
report?

1446.	 Dr McKibbin: I have read the report, 
but —

1447.	 Mr McKay: If you have read the report 
and you have read the Audit Office 
report, and you weigh up the evidence in 
each, which one do you think is flawed? 
The Audit Office report or the Balfour 
report? Both cannot stand as correct, 
because they contradict each other.

1448.	 Dr McKibbin: First of all, I did not agree 
the Audit Office report, and I have 
difficulties with some aspects of it.

1449.	 Mr McKay: So, the Audit Office report is 
flawed.

1450.	 Dr McKibbin: Please do not put words in 
my mouth.

1451.	 Mr McKay: That is essentially what you 
are saying.

1452.	 Dr McKibbin: What I am trying to say is 
that I believe that there are flaws in both 
reports.

1453.	 Mr McKay: What are the flaws in the 
Audit Office report?

1454.	 Dr McKibbin: I talked earlier about the 
weight that was given to the 2010 court 
case. The evidence in that court case, 
which, as I said, went on for 16 days 
and which had people giving evidence 
from before the 2010 competition, 
carries a lot more weight than the Audit 
Office would attribute to it. That is my 
opinion. So that, for instance, would be 
a difference.

1455.	 Mr McKay: What about the flaws in the 
Balfour report? Do you accept that we 
cannot accept its conclusions, given the 
substantial flaws that we are looking at?

1456.	 Dr McKibbin: I go along with the 
accounting officer, who has gone through 
it in considerably more detail. The 
fundamental conclusions do not seem 
unreasonable to me.

1457.	 Mr McKay: OK. If you look at paragraph 
65 of the Audit Office report, you will 
see that there is, of course, the issue of 
the sample. It was:

“extracted in 2009, yet the original allegation 
was received in ... 2005”.

1458.	 That paragraph continues that:

“the Whistleblower had ... particular concern 
in relation to Northern and Western Divisions, 
the basis of sampling was inappropriately 
focused.”

1459.	 There should have been a weighted 
sample.

1460.	 It goes on:

“Western Division accounted for five of the 
seven wrongly placed orders ... yet a larger 
additional sample was not extracted in 
that Division to help make a more accurate 
assessment”.

1461.	 Furthermore:

“the sample covered the period 2002 to 
2008”.

1462.	 The Audit Office correctly, in my view, 
points out that:

“The correct sequence should have 
been to sample the period covering the 
Whistleblower’s concerns”.

1463.	 about the initial complaint, rather than 
extending the sampling to later periods.

“The Investigation Team drew its sample from 
across all orders for road traffic signs when ... 
the focus of the sample should have been on 
orders placed with Firm A”.

1464.	 in the report.

1465.	 So, to me and this Committee, it is bad 
practice all round. That is obvious to us 
and to the public, and it will be obvious 
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to the media as well. Yet, with those who 
were at the coalface of this issue over 
a number of years, it does not seem to 
register, and, in a number of cases, you 
cannot even remember the detail.

1466.	 In my view, this is an appalling display of 
defending the indefensible. Permanent 
secretaries come to this Committee 
and show some leadership and 
responsibility. When things are wrong 
and it is quite obvious that they are, they 
hold their hands up and say that they 
have got things wrong. I do not think 
that this is acceptable today, in that, in 
my view, the officials are defending the 
indefensible.

1467.	 Mr Hazzard: Mr Pengelly, I want to 
go back to a point that my colleague 
raised. You said that you believed that 
the processes were flawed, but not the 
conclusions. Can you explain to me 
why you feel that that is the case? I 
am baffled about how, if the processes 
of something are wrong, you can just 
stumble upon the right conclusions by 
accident. I simply cannot see, if the 
bones of something are not in place or if 
they are wrong, how conclusions can be 
correct.

1468.	 Mr Pengelly: I think that it is an 
amalgam of things. We need to be 
absolutely clear that we are reviewing 
in 2013 work that was happening in 
real time throughout the period from 
the tail end of 2005 to the end of 
2009. I accept that there were some 
flaws in the process. The terms of 
reference could have been better. The 
Department could have reached out a 
bit more to the whistle-blower. However, 
the whistle-blower was clear that he had 
a preference for engaging through the 
Audit Office. I do not think that anybody 
would be in any doubt that the whistle-
blower was at any stage reluctant 
about putting on the table allegations 
or information that he had that was 
becoming part of the review. So, I think 
that there were process flaws that we 
could have dealt with.

1469.	 The Audit Office made the very good 
point that it is important that whistle-
blowers are given “a reasonable but 

definitive” timetable. To me, the word 
“definitive” is key. I think that we should 
have moved earlier to close this down. 
I spoke to the person who undertook 
the inquiry. He told me that it is easy 
to look back and say that a four-and-a-
half-year investigation is too long. He 
should just have said, “By the end of 
next month, give us all the allegations.”. 
He was being continually told that there 
was just one more piece of evidence 
that was going to fundamentally change 
everything that happened before. When 
you are on the ground dealing with that, 
I can understand why you would keep 
the investigation going.

1470.	 There is another point on which I think 
the investigation was not flawed. If 
we are going to conclude that it is 
fundamentally flawed, we need to 
put our minds to events at the time. 
One thing is clear to me: at the time 
that the terms of reference and the 
investigative work was drawn up and all 
the investigations were done, that was 
shared and briefed to the Audit Office 
on a very regular basis. The Audit Office 
had sight of the draft report, and it 
understands a lot of this issue.

1471.	 I take some comfort from the fact that, 
at that time and place, as events were 
unfolding in live time, the Audit Office 
was not identifying any fundamental 
flaws that meant that the investigation 
should have taken a radically different 
shape. In looking back, it very helpfully, 
for us, extracted a number of guiding 
principles that we have adopted and 
written into the core of our guidance 
for moving forward, and that is a very 
helpful piece of work that it has done 
for us. However, from all the evidence, 
we could have done this a bit better. 
I genuinely do not believe that it 
undermined the conclusions, and, having 
read the 2011 court judgement in some 
considerable detail many times, I have 
seen the number of times that the judge 
said that he did not see any evidence 
of bias, collusion or favouritism after 
taking 16 days’ worth of evidence. So, 
I take a huge amount of comfort in the 
underpinning of those conclusions.
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1472.	 Mr Hazzard: I do not take anywhere near 
the same level of comfort. Indeed, I 
am reminded that, at school, whenever 
you did not get full marks in maths 
equations, if you did not show how you 
worked it out, the teacher would be 
suspicious that you somehow got the 
answer without the correct working out. 
This situation reminds me of that. So, if 
the processes are not right, I am baffled 
about how you can come to the correct 
conclusions.

1473.	 Mr Priestly, if I could move on to the 
independence of the investigation, can 
you outline to me the dynamics at play, 
bearing in mind the considerations or 
findings of previous investigations, while 
making sure that future investigations 
are independent?

1474.	 Mr Priestly: The Audit Office report has 
the suggestion — I do not think that 
it has been as strongly worded as a 
“recommendation”, although I think that 
it may have been a recommendation 
in earlier Audit Office reports — that 
a central resource be provided to 
investigate very complex and detailed 
allegations and accusations of this 
type. I think that that is a strong way 
to ensure that type of impartiality, 
objectivity and detachment from the 
Department that has responsibility. I 
would support that.

1475.	 Mr Hazzard: I am reading paragraph 
114 of the report. When did you first 
have knowledge that the head of the 
investigation team was going to Roads 
Service?

1476.	 Mr Priestly: As I said in my earlier reply, 
I became aware of it only after it had 
happened.

1477.	 Mr Hazzard: What was his role in Roads 
Service?

1478.	 Mr Priestly: From earlier replies, I think 
that he was appointed as the head of 
secretariat.

1479.	 Dr Murray: That is right. He deals with 
ministerial correspondence.

1480.	 Mr Hazzard: What are your thoughts 
on the head of the investigation team 

joining you when he was still involved in 
the investigation?

1481.	 Mr Priestly: On reflection, I share the 
Committee’s concerns about that giving 
rise to a perception of cosiness and 
reward. All that I can tell you is that, 
at the time, I do not think that those 
were considerations in the minds of 
the people who made the decisions. I 
think that the situation was that Ronnie 
Balfour had been seeking a career-
development move for quite a long 
time. He wanted to move within the 
Department, and that opportunity was 
given to him. However, I accept that that 
gives rise to an unfortunate perception.

1482.	 Mr Hazzard: Is it a perception, or is it 
fair to say that the independence of the 
investigation was damaged?

1483.	 Mr Priestly: I personally do not 
believe that the independence of 
the investigation was damaged. I 
believe that Ronnie Balfour gave me 
a final draft report in, from memory, 
June 2009. He then went through a 
process of consultation with those who 
provided evidence to him. I know that 
we discussed where the weaknesses 
were in the consultation process, but 
that is what he did. That started in June 
and was interfered with by the summer 
leave season. He engaged with the Audit 
Office, which asked for further work to 
be done. In November of that year, I said 
to Ronnie, “I am concerned. You told me 
that it would be completed in the spring, 
but six months have passed. I am going 
to provide that correspondence to the 
chairperson. Can we please draw it to 
a conclusion?” He told me that he was 
considering some final comments, that 
the Audit Office had asked for further 
consideration or investigation of issues 
and that he would give me the report in 
the new year of 2010. He did so. At that 
stage, he had a final draft report, and I 
do not believe that — I am told that — it 
did not change substantially between 
the draft that he had after the summer 
and the final draft. So, I do not believe 
that the investigation was prejudiced by 
his move to Roads Service. However, 
it does give rise to an unfortunate 
perception.
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1484.	 Mr Hazzard: Why do you think internal 
audit failed to carry out a robust and 
proper investigation?

1485.	 Mr Priestly: In my earlier replies, I said 
that I believed that it had carried out a 
robust and proper investigation. Was it 
perfect? No. Could it have done things 
better? Yes. As the Audit Office report 
identified, there were areas in which it 
could have done better and the review 
could have been strengthened. As 
Richard said, those are process issues. 
I do not believe that they relate to the 
findings and conclusions of the Balfour 
investigation.

1486.	 Mr Hazzard: I remain unconvinced, but I 
am happy to leave it there.

1487.	 Mr McQuillan: I want to follow on from 
Chris’s question. What did Mr Bellingford 
do as well as investigate this during 
those four years? Did he have another 
job in the Department?

1488.	 Mr Pengelly: He headed up the internal 
audit unit. It has an ongoing programme 
of risk assurance work that it rotates 
through the Department and looks at 
various control systems and forms 
views. So, that was his day job.

1489.	 Mr McQuillan: That was his normal 
job and why he took four years to 
investigate this.

1490.	 Mr Priestly, in an earlier answer, you 
referred to a letter that was sent to an 
MP of the time. The impression from 
that letter was that the signs that were 
bought from firm A in 2004 had been 
received at that time. Did that raise any 
issues for the investigation team?

1491.	 Mr Priestly: I am very sorry, but I am not 
following the point.

1492.	 Mr McQuillan: A letter was sent to 
an MP — I have a copy of it here. Mr 
Murray was the author of that letter, and 
he suggested that the signs had been 
received in 2004 when the order was 
put in. That was not the case; the signs 
were not received until 2006.

1493.	 Dr Murray: I can perhaps clarify that. 
I must say that, when I was asked 
about that letter, I did not think that it 

was in the least bit misleading. Others 
have assured me that it is a little bit 
misleading. Let me explain: when I said 
that the signs were received, I meant 
that they were received into Roads 
Service’s ownership. We had inspected 
them and paid for them, and they were 
in our ownership.

1494.	 Mr McQuillan: They were still in the 
warehouse of the company that made 
them.

1495.	 Dr Murray: Yes, exactly. They were not in 
our depot. That was loose drafting, and I 
apologise for that.

1496.	 Mr McQuillan: Do you agree that you 
were a bit candid with your advice to Mrs 
Robinson, who was an MP at the time?

1497.	 Dr Murray: As I said, they were in our 
ownership at the stage. That is what I 
meant in the letter.

1498.	 Mr McQuillan: Mr Priestly, an allegation 
has been made that a decision was 
taken not to investigate this at the time. 
The MP was trying to establish the truth 
about the Department’s handling of the 
contracts. Do you accept that a cover-
up seems to be the only explanation for 
why you did not investigate this at the 
time?

1499.	 Mr Priestly: If we are dealing with 2004, 
I was not even in the Department. I did 
not join the Department until —

1500.	 Mr McQuillan: The letter was written in 
2006.

1501.	 Mr Priestly: I did not join the 
Department until December 2007. So, 
I am afraid that I have no knowledge of 
those issues.

1502.	 Mr McQuillan: What do you think, Mr 
Murray? You were there.

1503.	 Dr Murray: What was the question?

1504.	 Mr McQuillan: Do you think that this 
part of the MP’s letter should have 
been part of an investigation at the 
time? Do you also think that, because 
Mr Bellingham did not take that into 
consideration, there was some sort of 
cover-up? That is what it looks like from 
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the outside. Allegations were written 
down, yet and all, you chose to ignore 
them. Mr Bellingford —

1505.	 Dr Murray: Mr Balfour.

1506.	 Mr McQuillan: Yes. He chose to ignore 
them.

1507.	 Dr Murray: Was that one of the 
allegations that was investigated in the 
Balfour report?

1508.	 Mr McQuillan: Yes. It should have 
formed part of the investigation of the 
whole set of circumstances, but it did 
not. As that was not done, it gives the 
impression that there was a cover-up. 
Do you agree with that or not?

1509.	 Dr Murray: Sorry, I am a little confused. 
That was investigated as part of the 
Balfour report. The suggestion was that 
we had deliberately bought the signs 
early so that they could be given to our 
favoured contractor before a contract 
expired and not bought later when that 
favoured contractor might not have had 
the contract. That is an explanation 
that someone could put on that, but 
it is not the true explanation. The true 
explanation, which was mentioned, 
was that we had the finance for the 
signs in the 2003-04 financial year 
and that we bought them at that stage 
with the intention of erecting them 
shortly afterwards. A number of delays 
conspired to create a two-year gap 
between purchasing and erecting the 
signs. That was not intended when we 
purchased the signs.

1510.	 Mr McQuillan: Do you not understand 
how that looks from the outside looking 
in and how it looked from the whistle-
blower’s point of view?

1511.	 Dr Murray: A number of things looked a 
certain way for the whistle-blower, but, 
when you delve deeper, you find that 
there are different explanations.

1512.	 Mr McQuillan: We have been round 
in circles on this investigation today. 
When Roads Service ordered the signs, 
I think that it thought that they were only 
signs and that nobody would pay one 
bit of notice to them. However, the Audit 

Office picked it up, and it has ended up 
here today. I think that the Department 
showed a bit of a gung-ho attitude to the 
whole thing.

1513.	 Dr Murray: We had the finance for the 
signs. As I said, the intention was that 
they would have been erected early in 
2005, but a series of delays prevented 
that from happening.

1514.	 When these allegations were made, I 
was as keen as anybody else to get to 
the bottom of them, and members of 
senior management in the Department 
were also very keen. I remember 
attending a meeting with the whistle-
blower, his Member of Parliament and 
others, including Mr Allister. At the end 
of that meeting in which he made a 
number of allegations, I said to him, “If 
there is any truth in these allegations, 
I want to find out just as much as he 
does.”. We do want to; we are not in the 
business of covering things up.

1515.	 Mr McQuillan: Do you think that we have 
got to the truth in the investigations that 
have taken place?

1516.	 Dr Murray: Yes. I do not like everything 
that is in the report. Some of it is 
uncomfortable reading for me. Things 
did go wrong. However, I think that it 
is commensurate with the scale of the 
allegations. It is a small part of Road 
Service’s work, but the allegations were 
very serious, and we needed to find out 
the truth. The investigation followed four 
previous investigations of a number of 
allegations that were made against us.

1517.	 Mr McQuillan: OK. I am not going to 
labour it any more at this time of the 
evening.

1518.	 Mr McKay: I am not going to labour 
the point either. However, I think 
that it would be useful, given the 
discussions today, if we could have 
something from the Department that 
outlines its concerns about the Audit 
Office and Balfour reports and their 
recommendations and findings. That 
will allow us to know clearly what the 
Department’s view is of those.
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1519.	 The Chairperson: That is a good idea. 
Thank you.

1520.	 Mr Donnelly: This is an agreed report. 
The accounting officer signed off on 
it. I know that some of the witnesses 
did not have an opportunity to see it. It 
took a long time to agree, and it went 
through at least seven drafts. It has 
been mentioned that the report took 
two and a half years. It was one of the 
most difficult clearance processes of 
any report that we have had because 
every line was fought over. The actual 
fieldwork was done quite quickly in 
about three months. However, the 
clearance of the facts went through 
seven drafts before we finally signed 
off on it. So, I wanted to put that on the 
record.

1521.	 Mr Pengelly: Kieran is right: it was a 
long and difficult clearance process. 
However, I think that there are two 
sides to a difficult clearance process. 
Mr McKay asked about our concerns. 
This is an agreed report. A key point 
in the clearance process is to agree 
the facts. We did that. Where we had 
concerns about the conclusions that the 
Audit Office drew from those facts, we 
recorded them in the body of the report. 
That got us to the point where we were 
happy for it to be an agreed report. 
Kieran was helpful in doing that for us. 
So, our concerns are recorded.

1522.	 Mr Clarke: Sorry to cut in, Richard, but 
maybe we could hear from Paul on this. 
He was the one who delayed the signing 
off. He was the permanent secretary 
at the time that the report was getting 
signed off. Was he not?

1523.	 Mr Priestly: I did not delay anything.

1524.	 Mr Clarke: When was it signed off?

1525.	 Mr Pengelly: Much of the work took 
place in 2012.

1526.	 Mr Clarke: So, you had six drafts and a 
final version.

1527.	 The Chairperson: Sean, do you want to 
come in now?

1528.	 Mr Rogers: I have a very quick question 
on a point that seems to be confusing 

us all. It relates to the processes in the 
Balfour report and to its conclusions. 
It might be helpful if the Department 
came back to us on that and on how 
you, Richard, see that there are issues 
with the processes but none with the 
conclusions. I cannot get my head round 
that either.

1529.	 Mr McKay: Even a timeline of the 
Balfour process would be useful.

1530.	 The Chairperson: Mr McQuillan, are you 
satisfied with your line of questioning?

1531.	 Mr McQuillan: I am not satisfied, but it 
will have to do. I do not think that we will 
ever get to the bottom of this.

1532.	 The Chairperson: Mr Clarke, I will afford 
you the opportunity to come back in.

1533.	 Mr Clarke: Richard, maybe you could 
help me with this. I was wrong, in 
that Paul was not in post, so I stand 
corrected. Although you were not in post 
either, Richard, can you tell me, from 
the Department’s point of view, who was 
responsible from the first draft to the 
final draft? Are any of those people here 
today?

1534.	 Mr Pengelly: They would not be here 
today. I would need to double-check, but 
my understanding is that it would have 
been my predecessor, David Orr, who 
was accounting officer throughout the 
clearance process.

1535.	 Mr Clarke: The whole clearance 
process?

1536.	 Mr Pengelly: I think that that is the 
case. Kieran is nodding behind you.

1537.	 Mr Clarke: What is David doing now?

1538.	 Mr Pengelly: David retired at the end —

1539.	 Mr Clarke: He is retired?

1540.	 Mr Pengelly: David was acting into the 
accounting officer post when I took up 
post on 1 January. He reverted into the 
post that Deborah is now in, but he 
retired at the end of September.

1541.	 Mr Clarke: Would it be in order, 
Chairperson, for us to write to Mr Orr 
to ask him to outline who he consulted 
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during the seven drafts, and who was 
raising concerns in the Department, 
to try to establish who was resisting 
what? Would you not agree, Richard, 
that that number of attempts is 
probably unprecedented? You are not 
responsible. However, in trying to get 
something agreed by the Northern 
Ireland Audit Office, which, I hope we 
all accept, is impartial when it comes 
to reports, would you not say that 
seven attempts to get a report signed 
off is unprecedented? Have you any 
experience of anything taking as many 
attempts?

1542.	 Mr Pengelly: Close to it. Kieran would 
know better than me — Kieran is smiling 
behind you.

1543.	 Mr Donnelly: Normally, we would have 
about three. It is important that the 
Department has an opportunity to 
check factual accuracy so that, when 
reports come to the Committee, there 
is no dispute on the facts and it can 
concentrate on the issues. So, that 
process is very important.

1544.	 I do not want to create the impression 
that this draft softened during 
the clearance process. It is quite 
the contrary. The first draft was 
a lot softer than the final draft, 
because we constantly had to refute 
counterarguments, which caused us to 
gather more and more evidence. We 
put in more examples, and the report 
strengthened through that process.

1545.	 Mr Clarke: I asked whether we can write 
to Mr Orr. Mr Murray and Mr Allister, both 
of you would have been there at that 
time, I presume. Did you have any input 
to the report?

1546.	 Mr G Allister: I had none whatsoever, 
other than providing information. Indeed, 
when I was chief executive from 2007 
onwards, I went so far as to make 
sure that, because Roads Service was 
subject to those serious allegations, I 
distanced myself from it. However, I left 
very clear instructions with my team and 
my staff that they were to make all the 
information available. I kept in touch 

with the head of the investigating team 
and with Mr Priestly at the time.

1547.	 I want to pick up on Andrew’s point. 
I really wanted this to be a thorough 
investigation, because there were 
serious allegations that I, personally, 
had been aware of going back a long 
number of years. When I first heard that 
it was going to be investigated externally 
for Roads Service, I thought that that 
was a good thing. My view was to take 
it away from Roads Service and to let 
us have a thorough investigation of it. 
From that point of view, therefore, I was 
supportive of the investigation the whole 
way through.

1548.	 The other thing that I said to the 
investigating officer and to Mr Priestly 
on a number of occasions — this is a 
point that Andrew Murray has made — 
was that the minute they found anything 
that they thought was not done properly, 
procedurally or whatever it happened 
to be, they needed to let me know 
immediately so that I could take action. 
I think that a couple of points were 
picked up, and we immediately actioned 
those for staff in Roads Service to 
do something about, in advance of 
the approved audit improvement plan 
coming out at the end of it.

1549.	 Mr Clarke: Thank you, Mr Allister. So, 
it seems that you have nothing to do 
with that process. However, I just want 
to disagree with you on one aspect of 
that. I do not think that the investigation 
was remote enough from Roads 
Service, because it was probably, to a 
degree, within the same Department. 
I do not think that there was as much 
independence as there should have 
been, and I think that we should learn 
from that. Dr Murray, had you any input 
to agreeing the report?

1550.	 Dr Murray: The NIAO report was 
effectively an audit on the Department’s 
internal audit branch’s work, so it was 
outside of Roads Service. I do not think 
that I had any involvement. I might have 
been asked for some facts, but I do not 
think that I had an involvement.
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1551.	 Mr Clarke: To go back to some time 
earlier, did you not still dispute some 
aspects of the report?

1552.	 Dr Murray: I would not have been in a 
position to dispute any aspects of the 
report.

1553.	 Mr Clarke: So, you were content with 
every aspect of the report’s findings?

1554.	 Dr Murray: Do you mean on the facts of 
the report?

1555.	 Mr Clarke: No. We have a report in front 
of us that has been signed off. It took 
seven attempts from the Department. 
Are you content now that you accept the 
facts in that report as you have read it?

1556.	 Dr Murray: Yes, the Department has 
signed off that it is content —

1557.	 Mr Clarke: No, I am asking you for your 
own opinion.

1558.	 Dr Murray: — and I am personally 
content with the facts that are stated. 
There are differences of opinion, which 
are highlighted in the report.

1559.	 Mr Clarke: But, you have accepted 
those. There may be differences of 
opinion, but you have accepted the 
report as it stands, which calls into 
question the terms of the Department.

1560.	 Dr Murray: There are areas where the 
Northern Ireland Audit Office has stated 
an opinion and the Department has 
stated a different opinion. I am content 
that that is a fair reflection of the two 
sides of the argument.

1561.	 Mr Donnelly: The process deals with 
facts, and that is important, but my 
conclusions on opinions are my own. 
There was one particular issue on which 
there was a difference of opinion where 
I was clear, from a rounded view of the 
evidence, that there were indicators 
of favouritism that needed to be 
further probed. That was the particular 
sentence that caused most debate.

1562.	 Mr Clarke: Kieran, can you direct us to 
that paragraph, so that we can read it?

1563.	 Mr Donnelly: It is paragraphs 14 and 
15.

1564.	 Mr Clarke: Dr Murray, do you have a 
copy of the report there?

1565.	 Dr Murray: I remember that bit of it.

1566.	 Mr Clarke: So, you are happy to accept 
that there were significant weaknesses 
in the conduct of the investigation in 
2010? You are no longer disputing that?

1567.	 Dr Murray: Yes; the point that you are 
raising is at the end of paragraph 15.

1568.	 Mr Clarke: No, I am reading the second 
and third lines of paragraph 14, which 
state:

“Our findings in this case lead us to conclude 
that there were significant weaknesses in the 
conduct of the investigation leading to the 
2010 report.”

1569.	 So, you are now content with that?

1570.	 Dr Murray: The Department’s position, 
which I take, is that the Department 
notes the NIAO’s comments about the 
credibility —

1571.	 Mr Clarke: No, the Department 
accepted the report.

1572.	 Mr Pengelly: Read paragraph 16, which 
gives our view on the report. That is why 
it is agreed — because the two contrary 
views are recorded in it.

1573.	 Dr Murray: To clarify, our issue was that 
there were some things that happened 
that could have been the result of 
bias or favouritism, or could have had 
several other explanations. When they 
were investigated, it was the other 
explanations that were found to be the 
case, not favouritism or bias.

1574.	 Mr Clarke: You could come to that 
conclusion because — as some of 
us would be of the opinion — the 
investigation was not full or thorough, 
so that gets you the conclusion that the 
Department wishes to have; that it was 
not bias. However, if something is not 
full and robust, you can come to any 
conclusion you want.

1575.	 Dr Murray: There were four 
investigations before this one. There 
was the Balfour investigation, which was 
an extensive investigation —
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1576.	 Mr Clarke: Yes, that is the one where 
Balfour did not contact the whistle-
blowers to give them any input to the 
investigation. Is that the one you are 
referring to?

1577.	 Dr Murray: I am referring to the one 
where the whistle-blower preferred to go 
to the NIAO.

1578.	 Mr Clarke: I am referring to Mr 
Balfour supposedly being on record 
as suggesting that he did not take the 
opportunity to interview the whistle-
blowers. So, you are holding up a report 
on the basis that Mr Balfour, in the 
investigation, did not go to the whistle-
blowers to get their side of the story 
verbally?

1579.	 Dr Murray: We have been through that.

1580.	 Mr Clarke: So that discredits the Balfour 
report.

1581.	 Dr Murray: The narrow point that I 
am discussing here is that certain 
incidents were investigated. There were 
investigations into 168 orders. A small 
proportion of those orders went to a 
rival of the whistle-blower rather than the 
whistle-blower’s firm.

1582.	 Mr Clarke: I accept that.

1583.	 Dr Murray: When that small proportion 
of orders was investigated, it was found 
that there was an explanation other than 
favouritism or bias.

1584.	 Mr Clarke: Do you also accept the point 
that I am trying to make? You can draw 
any conclusion you wish — anyone can 
draw a conclusion — but the point is 
that, in his investigation, Balfour did not 
take the opportunity to take evidence 
directly from the whistle-blowers and, 
therefore, it could not be full or robust.

1585.	 Dr Murray: Well, there is a learning 
process there —

1586.	 Mr Clarke: No, no. It is a yes or no 
that I am looking for from you. You are 
still in a very senior position in the 
Department, and, as a member of the 
Public Accounts Committee, I need to 
get confidence that we have learned 
lessons here. Do you accept that the 

Balfour investigation could not have 
been robust, given that he did not take 
the opportunity to interview the whistle-
blowers? A yes or no will be sufficient.

1587.	 Dr Murray: No, I would not accept that.

1588.	 Mr Clarke: That is disappointing.

1589.	 Dr Murray: I think that it was still robust. 
However, when you look at the points 
that you are making here —

1590.	 Mr Clarke: No, I am happy to leave it 
at that. I am trying to establish whether 
you accept that something is robust or 
otherwise. As a senior civil servant, you 
are satisfied that, even though evidence 
has not been taken, an investigation 
is robust. I have to say that that is 
disappointing.

1591.	 Dr Murray: It was not taken directly, but 
it was taken. It is a fine point, but the 
evidence was taken.

1592.	 Mr Clarke: The whistle-blower should 
have had every opportunity afforded to 
them, given that they were the person 
who made the allegations.

1593.	 Dr Murray: You have probably seen the 
correspondence.

1594.	 Mr Clarke: It is disturbing, Chairperson, 
that we have senior civil servants at 
the table today who do not believe 
that lessons could be learned from the 
Balfour review, where whistle-blowers’ 
evidence —

1595.	 Dr Murray: I am sorry —

1596.	 Mr Clarke: That is the consequence of 
your comments, Dr Murray.

1597.	 Dr Murray: No, I am sorry; I must 
take issue with that. I did not say that 
lessons could not be learned. I said that 
I was content with the robustness of the 
findings.

1598.	 Mr Clarke: Well, then, if you are 
suggesting that lessons could be 
learned, I cannot understand how you 
can suggest that you are content with 
the findings.

1599.	 Dr Murray: The lesson is that in a 
future investigation of this nature we 
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would — not we, because it is the core 
of the Department, not the part of the 
Department that I am in — engage 
directly with a whistle-blower to avoid the 
sort of criticisms that are being made 
now.

1600.	 Mr Clarke: I take confidence from 
that but not from the fact that you 
believe that there were failings in this 
investigation where you did not do that.

1601.	 The Chairperson: On that point, Mr 
Pengelly, none of the Committee’s 
recommendations on suspected fraud 
— in this case, on fraud investigations 
— have been observed. On Mr Clarke’s 
point, what are you now going to do in 
response to the Audit Office report?

1602.	 Mr Pengelly: As I mentioned, Chair, 
the guiding principles that have been 
identified have already been embedded 
in our guidance for taking forward further 
investigations. Throughout the course 
of this year, we have been completely 
revamping our internal fraud policy and 
fraud action plan. We concluded that 
work last month and those have been 
circulated throughout the Department.

1603.	 The Chairperson: What does that entail? 
What does that consist of?

1604.	 Mr Pengelly: It is a whole suite of 
guidance for the Department. It 
covers fraud from the first time that 
it is identified and outlines the steps 
that individuals at operational and 
managerial level should take to highlight 
the fraud, bring it to the attention of 
the appropriate senior staff in the 
Department, undertake a preliminary 
investigation and move forward to 
a full-blown fraud investigation. It is 
about securing evidence, deciding the 
composition of the team that will carry 
out the investigation and sourcing 
external experts where they are required 
given the nature of the fraud. It is a 
complete guidance pack, which applies 
across the Department. It was also 
the subject of a senior management 
conference that took place earlier in 
the year. We took time during that 
conference to talk through issues. We 

are doing a considerable piece of work 
on that, and we continue to do so.

1605.	 The Chairperson: How will that be 
implemented from the top tier down in 
your Department?

1606.	 Mr Pengelly: It has been circulated 
throughout the Department. It has been 
brought to the attention of staff through 
our e-mail system and our internal 
communications. It will be cascaded 
through team briefs.

1607.	 The Chairperson: With respect, Mr 
Pengelly, you know that when you 
circulate a circular it can sometimes be 
ignored. What actions are you taking to 
ensure that, from the top tier down, staff 
look at the guidance and implement it 
and have it as a rule of thumb beside 
them day by day?

1608.	 Mr Pengelly: Hopefully, people will 
not need it beside them day by day 
because fraud investigations are few 
and far between. Everyone is aware of 
it. There will be regular reminders to 
people about it being there. The entry 
point to fraud in our system is that, as 
and when anyone becomes aware of 
fraud, the procedures will be invoked. 
We have made everyone aware of it 
at operational, managerial and senior 
management level. When an allegation 
of or an issue about suspected fraud 
is alerted, the people who know about 
it will go to the plan and engage with 
Deborah and her expert team and our 
finance directorate, and we will take it 
forward from there. I am struggling to 
provide you with the comfort that you 
are looking for. If you randomly stop 
any individual in the street who works 
in DRD, how can you be certain that he 
or she knows exactly about it? The key 
point is that they do not —

1609.	 The Chairperson: It is incumbent on the 
Department. You have that responsibility 
to ensure that they do.

1610.	 Mr Pengelly: I accept that entirely. 
We are doing that. However, it is not 
essential that everybody today knows 
the detail of what is in the plan. It is 
absolutely essential that they know 
about the existence of the plan and that 
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it is the first place that they should go to 
in the event that any issue about fraud, 
suspected or actual, arises. That will 
guide them through the process of who 
they need to notify, what the immediate 
steps are and how we take the process 
forward. That will be a process of 
continually reminding staff through 
e-mail circulations and team briefs, and 
mentioning it in staff conferences and 
seminars.

1611.	 Mr Rogers: I am glad that you have 
given us some confidence. We cannot 
have the situation again in which, when 
some investigation is taking place, two 
people are interviewed at the one time. 
Can that not happen again?

1612.	 Mr Pengelly: As was said earlier, that 
is in the standard operating procedure 
for the undertaking of investigations. 
It should not happen. That goes to 
professional standards. The subtlety 
is that, when an organisation, through 
the head of internal audit or otherwise, 
is investigating someone, that is a 
pretty serious issue for the individual. 
We have obligations and a duty of 
care to employees. They are entitled 
to bring someone to an interview with 
them. In one of the two cases that 
was mentioned earlier and which is 
in the report, one of those individuals 
chose to exercise their right by bringing 
someone else to the interview with 
them. In the other case, it was a simple 
logistical problem: we had set aside 
time to interview two people, but they 
were called away on urgent business 
that could not be rescheduled. A quick 
decision was taken to do the two of 
them together rather than reschedule 
and delay. The head of internal audit 
accepts in hindsight that that decision 
should not have been taken.

1613.	 I accept your point that it should not 
happen, but the caveat is that we 
have to maintain our obligations in 
affording individuals the right to bring 
someone. Normally, it is a trade union 
representative. As a matter of routine, 
two key witnesses in an investigation 
should not be interviewed together as 
part of an evidence-gathering situation.

1614.	 Mr Rogers: They should not, but could it 
happen again?

1615.	 Mr Pengelly: If there were two 
individuals and we wanted to interview 
one of them, and the other key witness 
happens to be their trade union member, 
my assumption is that we would want 
them to bring someone else as their 
trade union representative. Ultimately, 
we may need to seek a legal opinion 
on whether the rights of that individual 
would allow them to do that. Our starting 
assumption and desire would be that it 
should not ever happen again.

1616.	 Mr Rogers: If that does happen again, is 
there a disciplinary procedure built in?

1617.	 Mr Pengelly: For the person conducting 
the investigation?

1618.	 Mr Rogers: If two people are involved 
in an investigation and the two come to 
an interview, will any disciplinary action 
be taken against the person in charge if 
they just keep doing the same thing?

1619.	 Mr Pengelly: Now that our guidance 
is much clearer, I sincerely hope that 
it will not happen again. It is an issue 
that needs to be considered. Intuitively, 
it sounds like it is a bit more than a 
performance issue if our guidance is 
clear that it should not happen, subject 
to the caveats that I have outlined. 
If it is knowingly done, that takes it 
beyond a performance issue; it is not 
an innocent mistake. We would want to 
look very closely at the circumstances. 
We certainly would not rule it out, if that 
gives you any comfort.

1620.	 Mr Clarke: Malcolm, you were at pains 
to explain what, during your previous 
role, the Department spent and the 
value of its work each year for Roads 
Service. You made a play about the 
overall loss. Although some of us would 
suggest that the loss could have been 
more, that £7,000 is what came to light. 
How much did the Department pay out 
in legal costs?

1621.	 Dr McKibbin: Did the Department pay 
the legal costs of the 2010 case?

1622.	 Mr Clarke: Yes.



163

Minutes of Evidence — 16 October 2013

1623.	 Dr McKibbin: I have no idea. I was not 
in the Department.

1624.	 Mr Clarke: Are you across that, Richard?

1625.	 Mr Pengelly: I do not know. I would need 
to come back to you.

1626.	 Mr Clarke: It would be interesting 
to know that in the context that you, 
Malcolm, are to a degree trying to play 
down the value of this contract in the 
overall amount that the Department 
spends. Its £7,000 value would be 
enough to make or break a company, 
however. It would be interesting to know 
how much public money the Department 
spent trying to defend the indefensible. I 
would like that information, Chairperson, 
so that we can have it in the report.

1627.	 Dr McKibbin: Maybe I could clarify. 
When I referred to the scale of Roads 
Service contracts at 400 a year and a 
budget of several hundred millions of 
pounds, I was saying that this was an 
issue that was being treated at board 
level. Geoff was put in as point man, 
if you like, on the investigation. That 
was most unusual for something of 
that scale. However, it was because of 
the gravity of the allegations and how 
seriously Roads Service took them that 
it put somebody that senior in charge.

1628.	 Geoff would, at the same time, have 
been dealing with multi-million pound 
contracts, yet here he was being given 
this matter for the very fact that we did 
take it seriously. That is the point that 
I was trying to make, rather than the 
loss. I appreciate that a relatively small 
amount, and I am not sure of the exact 
figure, Trevor, so I do not want to be 
quoted on that —

1629.	 Mr Clarke: But you would accept that 
that is enough to make or break any 
small business.

1630.	 Dr McKibbin: Quite clearly, it depends 
on the circumstances overall. However, I 
accept what you say.

1631.	 Mr Easton: Hello. Mr Priestly, was Mr 
Balfour in charge of the investigation?

1632.	 Mr Priestly: Mr Balfour was the head of 
the investigating team.

1633.	 Mr Easton: Was there a whole team 
below him?

1634.	 Mr Priestly: I believe that he had 
a couple of people also working on 
aspects of the investigation.

1635.	 Mr Easton: Could I know who they were, 
please?

1636.	 Mr Pengelly: I do not have the names to 
hand, but we could get you those. I think 
that a small team in the internal audit 
unit supported him.

1637.	 Mr Easton: Would you also be able to 
provide a breakdown of what they were 
involved with?

1638.	 Ms McNeilly: There would have been 
audit managers at DP grade and 
potentially some SO auditors involved 
at different times throughout the 
investigation, depending on the work 
plan at the time. That team would 
also have been involved in the ongoing 
work of internal audit, which is part of 
the risk-based approach, where they 
do rolling internal audits across the 
Department.

1639.	 Mr Easton: So, you will provide 
clarification. That is great.

1640.	 Mr Priestly, you were in post during 
the crucial last two years of the 
investigation. Appendix 5 of the report 
sets out the meetings where, we are 
told, the progress of the investigation 
was discussed. There were quite a lot 
of those meetings. Paragraph 14 of the 
report states that:

“there were significant weaknesses in the 
conduct of the investigation”.

1641.	 Why did your governance arrangements 
not uncover those significant 
weaknesses in the investigation?

1642.	 Mr Priestly: All I can tell you is what 
happened at the time. When I took 
up the permanent secretary post, the 
terms of reference and plan for the 
investigation had been settled, and 
it was being led by Mr Balfour. When 
I became permanent secretary and 
became aware of the investigation, I met 
him frequently and had the matter raised 
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at the audit committee. There were 
opportunities for people to question and 
challenge. I sought to support and hold 
Mr Balfour to account, but I was not in 
touch with the day-to-day things he was 
doing. Reading the Audit Office report, it 
is clear that there were weaknesses in 
the process that he followed.

1643.	 Mr Easton: Do you accept that?

1644.	 Mr Priestly: I accept that, yes.

1645.	 Mr Easton: Does Mr Balfour accept 
that?

1646.	 Mr Priestly: I cannot answer for Mr 
Balfour; I have not seen him for three 
years. I accept it. However, I do not 
believe that that undermines the 
conclusions that he came to as a result 
of his investigation.

1647.	 Mr Easton: Yes, but no constructive plan 
was in place, according to the report. 
There was a plan, but it was not a very 
good one.

1648.	 Mr Priestly: There is a difference 
of opinion about that between the 
Department and the Audit Office. The 
latter believes that it was not adequate 
and not comprehensive enough. I think 
that “comprehensive” is the word that is 
used, and Richard said earlier that there 
is an acceptance that it could have set 
things out in more detail. We accept that 
the investigation could have been better 
planned.

1649.	 Mr Easton: You sought to keep Mr 
Balfour under —

1650.	 Mr Priestly: I was trying to do two 
things. When I became aware of the 
investigation, the first thing that I 
tried to do was to provide support to 
Mr Balfour to ensure that he was not 
being hindered, that he was not being 
obstructed, that he had access and 
cooperation, that he was being provided 
with all the information necessary and 
that he had the resources necessary to 
do the investigation. I was also checking 
progress with him and asking him how 
he was getting on, how long this would 
take and what his emerging findings 
were. That was to provide reassurance 

to me because, just as Geoff had asked, 
if there were big things coming out 
of this that we needed to take action 
on, I needed to know. I was doing that 
with Mr Balfour, and part of that was 
a concern about how long the whole 
thing was taking. I will not go over the 
ground again, but I have said that I will 
send to the Chair an e-mail that I sent to 
him saying that I was concerned about 
how long this was taking and that six 
months had elapsed since he had told 
me that he was close to finishing. I told 
him that I now needed a definite date 
for the completion of it. Part of that was 
also going to Mr Connolly. I did that in 
September, and I think that my e-mail 
to Mr Balfour was in November, seeking 
confirmation that he had submitted all 
his evidence. We did not actually get 
that until February 2009.

1651.	 Mr Easton: Was you predecessor not 
holding Mr Balfour to account as well?

1652.	 Mr Priestly: I am afraid that I cannot 
answer for my predecessor.

1653.	 Mr Easton: OK. Mr Priestly, paragraph 
96 and appendix 5 state that, 
throughout the four-year period, there 
were 39 oversight meetings at which 
the progress of the investigation was 
discussed. However, there were only 
eight occasions on which the minutes 
of the meetings recorded a discussion 
on the investigation, and, on those 
occasions, there was no evidence of 
challenges from those charged with 
governance. Why were eight meetings 
minuted and the rest not? Surely, 
given such a serious allegation, all 39 
of those meetings should have been 
minuted.

1654.	 Mr Priestly: You have to separate out 
formal meetings of audit committees 
and stocktake meetings, where I was 
meeting Ronnie Balfour. I had stocktake 
meetings with most of my senior 
management team, none of which was 
minuted unless there was something 
absolutely crucial that had to go on the 
record. They were fora in which I would 
provide support to and hold to account 
the members of my team. It was not 
standard practice to record them. 
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Recording them would have been a 
whole industry on its own.

1655.	 I have not checked the record, but I 
think that I am right in saying that it 
was me who began to raise the issue 
at the audit committee so that our 
non-executive directors would have the 
ability to know that this investigation 
was being carried out and to give that 
sense of detached and independent 
challenge. I can tell you that they too 
expressed concern about how long all of 
this was taking.

1656.	 Mr Easton: Therefore, those 39 
meetings were a mixture of stocktakes 
and audit committee meetings. Is that 
correct?

1657.	 Mr Priestly: That is correct.

1658.	 Mr Easton: How many of those 39 
meetings were audit committee 
meetings?

1659.	 Mr Priestly: Twenty-four.

1660.	 Mr Easton: How many of the 24 audit 
committee meetings were minuted?

1661.	 Mr Priestly: The report states that eight 
were, but those eight were a minuted 
discussion about the investigation. 
There were minutes for all the audit 
committee meetings.

1662.	 Mr Easton: All 24 had minutes?

1663.	 Mr Priestly: All 24 had minutes, but 
in eight of those meetings, there was 
discussion of this investigation.

1664.	 Mr Easton: There was not discussion of 
it in the other meetings?

1665.	 Mr Priestly: Apparently not.

1666.	 Mr Easton: OK. Apparently not, or are 
you not sure?

1667.	 Mr Priestly: I go back to the point that 
I can answer only for the period when I 
was the accounting officer, which was 
from December 2007 to August 2010. 
The minuted meetings occur most during 
that period.

1668.	 Mr Easton: None of your colleagues was 
at those meetings?

1669.	 Mr Priestly: Mr Allister would have been 
at the Roads Service audit meetings 
and the departmental audit committee 
meetings. That would have been an 
opportunity for the whole of the audit 
committee to question Mr Allister.

1670.	 Mr Easton: Mr Allister, out of the 24 
meetings, it was discussed only eight 
times.

1671.	 Mr G Allister: It was minuted eight 
times. That is the evidence.

1672.	 Mr Easton: Was it discussed more than 
eight times? Was it discussed during the 
rest of the meetings?

1673.	 Mr G Allister: I really cannot be sure.

1674.	 Mr Easton: You are not sure, or you do 
not want to say?

1675.	 Mr G Allister: I cannot be sure.

1676.	 Mr Easton: OK.

1677.	 Mr Allister: That goes back to 2007 
when I was chief executive. I just cannot 
remember every meeting that I was at.

1678.	 Mr Easton: Were any of the stocktaking 
meetings minuted?

1679.	 Mr Priestly: The stocktaking meetings 
were not routinely minuted. As I said, 
there would have needed to be a minor 
industry to record such meetings.

1680.	 Mr Easton: So is our Committee here, 
but it still gets done.

1681.	 The whistle-blower was met only twice in 
five years. Is that correct?

1682.	 Dr Murray: On this business, yes, but he 
was doing work for us as well.

1683.	 Mr Easton: But as part of the 
investigation.

1684.	 Dr Murray: Yes.

1685.	 Mr Easton: And there was one phone 
call. There were no other phone calls?

1686.	 Mr Pengelly: None that I am aware of.

1687.	 Mr Easton: Andrew Murray, did you meet 
the whistle-blower in 2007?

1688.	 Dr Murray: Yes.
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1689.	 Mr Easton: Was that one of the two 
meetings?

1690.	 Dr Murray: I recall the meeting with 
a Member of Parliament. I was also 
involved in a meeting to discover what 
documents were required under the 
freedom of information request.

1691.	 Mr Easton: Are those the only two 
meetings?

1692.	 Dr Murray: I think so, yes. I clearly recall 
those two meetings and —

1693.	 Mr Easton: You do not recall any other 
ones?

1694.	 Dr Murray: I do not think that I was 
involved in any others.

1695.	 Mr Easton: Mr Allister, did you meet the 
whistle-blower?

1696.	 Mr G Allister: I had a meeting with Mr 
Connolly, again with his MP, in 2006. 
I attended the 2007 meeting, which I 
referred to earlier, with his MP, Dr Murray 
and Ronnie Balfour.

1697.	 Mr Easton: So there were three 
meetings instead of two. Is that correct? 
There was one with you, Dr Murray, and 
two with you, Mr Allister.

1698.	 Mr G Allister: To be clear, the 2006 
meeting that I held was in response to 
a request from his MP to a Minister, and 
I was asked to deal with that. That was 
not part of the investigation, albeit Mr 
Connolly asked for a significant amount 
of information at the meeting. I provided 
as much as I could at that meeting and 
then gave him a very comprehensive 
reply about a month later.

1699.	 Mr Pengelly: To be clear, the report talks 
about two meetings. Those were in the 
context of the investigation, where the 
investigator met him. Geoff is referring 
to separate meetings that were more 
normal, business-type meetings. There 
were only two meetings as part of the 
investigation. We are not trying to add to 
that or dispute it.

1700.	 Mr Easton: Mr Allister, did you feel 
during the meeting that he was trying to 
move in towards the investigation?

1701.	 Mr G Allister: The 2006 meeting?

1702.	 Mr Easton: Yes.

1703.	 Mr G Allister: The 2006 meeting 
was convened after a letter was sent 
from his MP to a Minister requesting 
clarification on financial spend. That is 
the meeting — again, I gave evidence 
on this earlier — to which I brought 
along a member of senior staff who 
understood the financial figures much 
better than I did and was able to provide 
spreadsheets, and so on. The meeting 
covered a wide range of issues, going 
back a long number of years, that 
Mr Connolly wished to raise with us. 
We were not able to answer all those 
issues at the meeting. To the best of 
my recollection, he then either left a 
long list or wrote in with one the next 
day — I cannot remember — and that 
necessitated our going back with further 
information fairly quickly after the 2006 
meeting.

1704.	 Mr Easton: You have a good memory, Mr 
Allister.

1705.	 Mr Clarke: Of that part.

1706.	 Mr Easton: Absolutely.

1707.	 There was one letter as part of the 
investigation.

1708.	 Mr Pengelly: Yes.

1709.	 Mr Easton: Is it not strange that, over 
a four-year investigation, only one letter 
was written and only two meetings held?

1710.	 Mr Pengelly: To clarify, there was one 
letter between the investigation and 
the whistle-blower. There was a fairly 
significant amount of activity between 
the whistle-blower and the Audit Office 
and between the Audit Office and the 
investigation. I say that for clarity. Your 
point is well made, and we absolutely 
accept that, as a Department, we should 
have reached out to the whistle-blower 
on a more timely basis and sought 
to engage with him to give him the 
opportunity to add to his evidence base.

1711.	 Mr Easton: Do you accept that 
governance arrangements were meant 
to keep this investigation on track? 
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Do you accept that there were serious 
governance failures?

1712.	 Mr Pengelly: There were failings, but 
it is about how we define “serious”. It 
goes back to the point about records 
of meetings. There was governance 
and oversight, and Ronnie Balfour was 
taking the issue forward. There were 
stocktakes with Paul and with the then 
deputy secretary, too. The issue was 
discussed at the Roads Service audit 
committee and the departmental audit 
committee. Therefore, there was a 
governance environment. I absolutely 
accept that we did not document steps 
in that governance arrangement. I agree 
with Paul that informal stocktakes do 
not need to be minuted, but a better 
record of specific governance decisions 
would have been beneficial to us all to 
drive the work forward.

1713.	 Mr Easton: Are all audit committee 
meetings minuted now?

1714.	 Mr Priestly: They always have been 
minuted. The Audit Office report has 
recorded that eight meetings involved a 
discussion about Signs and Equipment. 
That was minuted, but I can assure the 
Committee that each of those meetings 
was minuted. Audit committee meetings 
are minuted.

1715.	 Mr Pengelly: Prior to 2010, the 
departmental audit committee 
specifically monitored delivering against 
recommendations from internal audit 
reports and external audit. Since 2010, 
we have had another category of special 
investigation reports, which are outside 
the routine. The departmental audit 
committee now has a much more formal 
and robust role in monitoring such work, 
and that is as a consequence of our 
lessons learned.

1716.	 Mr Easton: Mr Priestly, paragraph 4 
of the C&AG’s report shows that you 
considered the findings of the internal 
audit report and were reassured 
that the internal audit had not found 
any evidence to support most of the 
allegations. What persuaded you 
that there was a robust and proper 
investigation? Before you signed off 

on the investigation report, did you 
quality-assure it yourself or did you get 
somebody else to do that for you?

1717.	 Mr Priestly: As I said earlier in 
the hearing, I took the fact that a 
professionally qualified internal 
auditor at a relatively senior level was 
leading, planning and overseeing the 
investigation, and doing large parts of 
it himself, as sufficient assurance that 
a thorough job was being done. As I 
said, the Audit Office report identified 
some process issues that could have 
been better and stronger. I accept that, 
but I do not believe that it undermines 
the fundamental findings of the 
investigation.

1718.	 Mr Easton: Did you read the report 
before it went out?

1719.	 Mr Priestly: Absolutely.

1720.	 Mr Easton: The report states that 
official C, Catherine Denyer, was not 
interviewed for six months owing to 
being on a career break. Do you find 
it appropriate that somebody who 
needed to be interviewed as part of 
the investigation into such a serious 
allegation was not interviewed for six 
months? Is that proper?

1721.	 Mr Priestly: With hindsight, it would 
have been preferable for her to be 
interviewed sooner.

1722.	 Mr Easton: Why was she not?

1723.	 Mr Priestly: She was on a career break. 
I do not even know where she was.

1724.	 Mr Pengelly: That is the only 
explanation. I am not saying that that 
validates it.

1725.	 Mr Easton: I took a career break from 
the health service, but had I been part 
of an investigation into fraud, I would 
have been brought back in. Would you 
accept that there was a failing there?

1726.	 Mr Pengelly: I accept that. My only 
caveat is that I do not know whether 
she had taken a career break to go 
overseas. I do not know. However, the 
generality of your point stands. I do not 
think that the fact that someone is on 
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a career break should mean that we 
press the pause button and do not try to 
engage with that person as part of the 
investigation. To be clear, this was not a 
fraud investigation.

1727.	 Mr Easton: Considering the time that it 
took to investigate the whole thing, delay 
meant that it was difficult to source 
relevant papers and contact people. 
Do you accept that the length of the 
investigation made it even more difficult 
to do?

1728.	 Mr Priestly: I have said on a number 
of occasions during the hearing that 
a chief concern of mine, when I heard 
about this investigation and was briefed 
on it, was the length of time that it was 
taking. I can only assure the Committee 
that I sought to be active in moving 
the thing along. I tried to hold Ronnie 
Balfour to account to the best of my 
ability. The responses that he gave me 
were that we had given assurances to 
Mr Connolly’s MP, Iris Robinson, that 
Mr Connolly would be given all the time 
that he needed to submit the evidence 
that he wanted to submit and that we 
had given assurances that he would be 
provided with information. I was being 
told that Mr Connolly was not content to 
provide that information directly to the 
Department. It was provided through the 
Audit Office, and he had not completed 
providing his information, which is why 
I encouraged Mr Balfour to contact him 
directly and ascertain whether he had 
submitted all his information. Eventually, 
in a letter to Mr Connolly, I asked him 
to confirm, in September 2008, that he 
had submitted all his evidence, and I got 
confirmation back from the Audit Office 
in February 2009 that he had done so.

1729.	 Mr Easton: In the report, there is a 
recommendation that all sources of 
evidence should be gathered as early as 
possible in an investigation process. You 
now accept that that is how it should 
have been done?

1730.	 Mr Priestly: It is a principle of 
investigation that the evidence should 
be secured as far as possible at the 
outset.

1731.	 Mr Pengelly: I think that it is a principle 
that is absolutely sound. Again, and I am 
sorry to keep repeating this, we need 
to be clear that some of the allegations 
and evidence did not emerge until 
two years after the investigation had 
started. Therefore, we were always going 
to face that difficulty in this particular 
investigation.

1732.	 Mr Easton: Yes, but it took you another 
two years after that to get it finished.

1733.	 Mr Pengelly: That is a fair point, but I 
am just responding to the earlier point.

1734.	 Mr Easton: OK. I do not want to leave 
you out, Dr McKibbin.

1735.	 Dr McKibbin: Feel free to.

1736.	 Mr Easton: You were the chief executive 
of Roads Service between 2002 and 
2007? Sort of?

1737.	 Dr McKibbin: For most of that time.

1738.	 Mr Easton: The investigation report by 
internal audit clearly shows that Roads 
Service was still giving work to firm A, 
which should have been given to the 
whistle-blower’s firm. Is that correct?

1739.	 Dr McKibbin: I am sorry, are you talking 
about the Ronnie Balfour report? I would 
not have been aware of that.

1740.	 Mr Easton: OK, but do you accept that?

1741.	 Dr McKibbin: That some work went to 
firm A?

1742.	 Mr Easton: Yes, that should have gone 
to the whistle-blower’s firm.

1743.	 Mr G Allister: Is that as a result of the 
2002 internal audit report?

1744.	 Mr Easton: Yes.

1745.	 Dr McKibbin: On the back of the 
2002 internal audit report, we did our 
follow-up action. As I said, I took some 
solace from John McMillan’s letter to 
Mr Connolly of 17 September 2004. It 
stated that Mr Connolly had said that 
the problems that people were having 
with misplaced orders, based on the 
performance over the past year, had 
been resolved. Therefore, from my 
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point of view, the information that I was 
getting back at that time was that the 
extent of the problem was nothing like it 
previously had been. In fact, Mr Connolly, 
according to Mr McMillan, said that the 
issue had been resolved.

1746.	 Mr Easton: OK, but there was still work 
given to firm A that should have gone to 
the whistle-blower’s firm?

1747.	 Dr McKibbin: I am not aware of any 
complaints received after the 2002-05 
contract. Certainly, there were none in 
my time.

1748.	 Mr Easton: Were there no more 
complaints about that afterwards?

1749.	 Dr McKibbin: Some of the complaints in 
the Balfour review looked back to that 
time, but, as I said, I had left Roads 
Service long before that report had 
come out.

1750.	 The Chairperson: OK. It is now 6.40 pm. 
The day has been long.

1751.	 The Committee will draw its own 
conclusions. You will not be surprised 
to hear, and I think that I can say this 
on behalf of the Committee, they will 
not be similar to your conclusions. We 
will consider the evidence and produce 
a report in due course. I think that the 
Deputy Chairperson mentioned this 
earlier, but we launched our report into 
whistle-blowing in the Fire Service, and 
I think that it would be remiss of me 
not to quote our recommendations and, 
indeed, the overall conclusion from the 
Auditor General, which is on page 13. It 
states that:

“The role of whistleblowers is a vital one 
in ensuring that genuine concerns about 
the proper conduct of public business are 
raised and fully addressed. This point has 
been emphasised by the Public Accounts 
Committee in a number of its reports. Where 
a whistleblower takes the significant step of 
coming forward with serious allegations, it 
is incumbent upon the relevant public body 
to carry our a prompt, properly planned and 
thoroughly executed investigation of the 
issues raised. This is the best way in which 
the substance of the allegations can be 
confirmed or denied.”

1752.	 To go back to a thought that I had 
earlier about the length of time that it 
took to come to a conclusion in this 
investigation, throughout this inquiry 
today, the words “fester”, “infected” 
and “autopsy” have come to mind. 
The issues have been left to fester, to 
become infected and here we are today 
with an autopsy.

1753.	 I commend the whistle-blower for his 
efforts in pursuing this, despite the 
stress that it has caused to his family, 
to him and to his employees. Mr 
Donnelly, do you want to add anything to 
that?

1754.	 Mr Donnelly: No.

1755.	 The Chairperson: Thank you.

1756.	 Members have further requested a 
number of pieces of information. The 
Clerk has taken note of that and will be 
in contact with you in due course, Mr 
Pengelly.

1757.	 Thank you on behalf of the Committee 
for attending today. It has been a 
lengthy inquiry. Thanks for coming 
here at such short notice and taking 
time to deal with this historical issue. 
I know that recollecting has been part 
of the problem as well. I also thank Mr 
Donnelly and his team for the inquiry, 
and, on behalf of Fiona Hamill, I thank 
Michael for coming today. I thank 
Hansard for its coverage of today’s 
discussion.
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Correspondence of 11 October 2013 to 
Department for Regional Development

Public Accounts Committee

Room 371 
Parliament Buildings 

Ballymiscaw 
BELFAST BT4 3XX

Tel: (028) 9052 1208 
Fax: (028) 9052 0366 

E: pac.committee@niassembly.gov.uk 
aoibhinn.treanor@niassembly.gov.uk

Richard Pengelly 
Accounting Officer 
Department of Regional Development� 11 October 2013

Cc Sara Venning 
Fiona Hamill

Dear Richard,

PAC inquiry into the NIAO Inquiry into Northern Ireland Water’s Response to a 
Suspected Fraud

Thank you for your attendance at the Public Accounts Committee meeting on Wednesday 25 
September 2013. As you will recall from the meeting, members had a number of questions 
which officials could not answer at the time but agreed to respond to the Committee in 
writing.

■■ How many suspected fraud investigations are currently being carried out in the 
Department, and who has been tasked with carrying them out?

■■ According to the stocktake of trained staff for frontline investigation work across the public 
sector recommended by the Committee’s 2008 report on Tackling Public Sector Fraud 
report, how many trained investigators were there at the time of this investigation and how 
many are there now?

■■ Fraud legislation and PSNI referrals made no part of this investigation. What reassurance 
can you give that fraud in the public sector is being dealt with in a realistic and meaningful 
sense with appropriate legal consequences?

■■ Please advise the Committee of the name of the authoriser of the extension of Company 
E’s contract to include £1.4 million of survey work.

■■ Please also provide documentary evidence of the NI Water negotiations with Enterprise 
around the pricing and estimated number of surveys included in this contract variation.

■■ Please also provide the Committee, confidentially if necessary, with the circumstances, 
basis and terms of the compromise agreement under which the Director of Customer 
Services left NI Water in 2009.
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I should be grateful if you would liaise with the Treasury Officer of Accounts and Ms Venning 
to provide a composite reply by 25 October 2013.

Yours sincerely,

Michaela Boyle

Chairperson 
Public Accounts Committee
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Correspondence of 8 November 2013 to 
Department for Regional Development

Public Accounts Committee

Room 371 
Parliament Buildings 

Ballymiscaw 
BELFAST BT4 3XX

Tel: (028) 9052 1208 
Fax: (028) 9052 0366 

E: pac.committee@niassembly.gov.uk 
aoibhinn.treanor@niassembly.gov.uk

Richard Pengelly 
Accounting Officer DRD� 08 November 2013

Cc Fiona Hamill TOA

Dear Richard,

Public Accounts Committee Inquiry into Review of an investigation of a 
Whistleblower Complaint

Thank you and all your team for your attendance at the Public Accounts Committee evidence 
session in relation to the above inquiry.

To assist the Committee with its inquiry, as agreed at the meeting, please forward the 
following information:

■■ a copy of the 2001 Internal Audit report;

■■ the basis of the delivery statistics referred to in respect of the performance of the 
whistleblower’s firm;

■■ a copy of the 2010 Internal Audit report;

■■ a note setting out which officials were members of the team which compiled the 2010 
Internal Audit report and their seniority/grades;

■■ a note demonstrating how often CPD met Roads Service officials to advise on the 2002 
procurement competition;

■■ the product specification, required quality indicators, and associated scoring matrices 
used to judge the 2002 road signs procurement competition;

■■ a note detailing the number of uses, and frequency and circumstances of use of the 
override function in the electronic procurement system used by DRD to select suppliers 
since its implementation; the rationale for the override function; and the mechanisms for 
monitoring and review of this function;

■■ a copy of the correspondence between Mr Priestly and the BBC about its coverage of the 
whistleblower’s concerns;

■■ Mr Priestly’s considered view, with the benefit of time for reflection, as to whether he had 
been right to denounce the BBC’s report;

■■ a breakdown of the protocol for the three-stage procurement process which the 
Department now uses;
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■■ a chronology of the points at which previous reports and recommendations relating to 
the whistleblower’s allegations were factored into the 2010 Internal Audit report, with 
supporting documentation if possible;

■■ a copy of all correspondence between Mr Paul Priestly, in the capacity of DRD Accounting 
Officer, and the whistleblower;

■■ how much the Department spent in defending court action by the whistleblower and paying 
80% of his costs, and the relevance to this of Dr Murray’s comments about judgments 
against Government departments in respect of the award of costs;

■■ A timeline of progress achieved in the Department’s implementation of the 
recommendations of the 2010 Internal Audit report and the NIAO report.

I should be grateful if you would co-ordinate and provide a response by Friday 22 November 
2013 using the email addressses above.

If you have any datamarking concerns about the content of your reply please state and 
explain these clearly for the Committee’s consideration.

Yours sincerely,

Michaela Boyle

Chairperson 
Public Accounts Committee
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List of Witnesses who Gave Oral Evidence to the 
Committee

1.	 Mr Richard Pengelly, Accounting Officer, Department for Regional Development (the 
Department);

2.	 Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development;

3.	 Mr Gary Fair, Director, Shareholder Unit, Department for Regional Development

4.	 Ms Sara Venning, Interim Chief Executive, Northern Ireland Water;

5.	 Dr Andrew Murray, Chief Executive, Transport NI;

6.	 Dr Malcolm McKibben, Head of the Northern Ireland Civil Service and former Chief 
Executive of Roads Service;

7.	 Mr Paul Priestly, Strategic Investment Board and former Accounting Officer, Department 
for Regional Development;

8.	 Mr Geoff Allister, retired and former Chief Executive of Roads Service;

9.	 Mr Kieran Donnelly, Comptroller and Auditor General (C&AG); and

10.	 Ms Fiona Hamill, Treasury Officer of Accounts.

11.	 Mr Mike Brennan, Acting Treasury Officer of Accounts.
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