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Foreword

The Conduct of Investigations in the Northern Ireland public sector

In September and October 2013 the Committee held evidence sessions on two Audit Office
reports reviewing investigations in NI Water and Roads Service overseen by the Department
for Regional Development. The Committee has identified a number of significant weaknesses
specific to each investigation. The Committee considers that there are a number of themes
common to each investigation and, in this foreword, we have taken the opportunity to

explore these themes and to consider the future provision of investigative services in the
public sector.

The threat to the public sector from fraudsters is high but the provision of fraud
investigation services is patchy

The level of fraud against the Northern Ireland economy was estimated in 2010 at between
£600 and £1,200* million a year. DFP reports annually on cases of actual, suspected and
attempted fraud against the public sector?. In 2012-2013, DFP reported 404 fraud cases with
an estimated value of £0.7 million. Almost half of these cases (41%) fell into the category

of theft of assets. In the Committee’s view, these figures point to significant levels of under-
reporting of fraud and a focus on those frauds which are easily identified and quantified.

DFP does not report on the number of prosecutions for fraud against the public sector or

the number of convictions. However, the Committee has examined a number of fraud cases
over the years and our experience is that there is a lack of focus on securing successful
prosecutions.

There are a number of fraud investigation units within the Northern Ireland public sector,
but they are specialist units, for example in health, social security and agriculture. Many
government departments and most public bodies have no ready access to a dedicated,
specialist service and rely on non-specialist internal auditors or on hiring expensive private
sector consultants to conduct investigations.

The NI Water and the Department for Regional Development cases point to fundamental
weaknesses in fraud investigation practice

The Committee identified a number of fundamental weaknesses in how these cases were
investigated:

B jnvestigations were conducted by internal auditors with little, if any, experience in
investigating fraud and no relevant fraud qualifications or training;

® terms of reference for the investigations were flawed, there was inadequate planning, and
inappropriate investigative methodologies were used;

® record keeping was poor;

B jnvestigations were not driven by the need to prove a specific breach in the law and gather
evidence capable of supporting a criminal prosecution;

m there was a lack of professional scepticism and a readiness to accept irregularities as
human error or systems weaknesses rather than indicators of fraud;

® there was a lack of engagement with PSNI or other fraud specialists; and

B there was a failure to take whistleblower complaints seriously and properly investigate
allegations.

David Hanson, Home Office Minister, at a conference organised by DFP in 2010.

Excluding benefit fraud and environmental crime which are reported separately
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In the Committee’s view, most of these deficiencies can only be effectively addressed
by ensuring investigations are led by professional investigators with an understanding of
relevant laws.

The Committee identified further significant weaknesses common to both investigations

The Committee considers that oversight of these investigations by senior management and
by the respective Audit Committees was poor. They failed to properly review and challenge the
terms, the process and the outcomes of the investigations. In the Committee’s view, those
charged with governance of public bodies must exercise particular care in their oversight of
fraud cases; it is never appropriate to pass this responsibility on to others.

The need for better guidance to shape the direction of investigations was highlighted in both
studies. The Committee considers that DFP should review current guidance on the handling of
investigations, identifying any gaps, and disseminating best practice to public sector bodies.
Revised guidance should highlight the lessons learnt from the DRD Whistleblower and NI
Water investigations and should provide greater clarity on which steps in an investigation DFP
considers mandatory and which are discretionary.

When public employees appeared to favour one contractor over another, the Committee found
that senior management tended to attribute this to simple error or to a procedural failing. We
found a lack of will to treat perceived acts of favouritism as potential indictors of fraud or to
take strong disciplinary action.

Previous PAC recommendations designed to improve the public sector response to fraud
have not been fully implemented

The Committee found it unacceptable that departments have not fully implemented

previous PAC recommendations designed to improve the public sector response to fraud.
Details of relevant recommendations are at Annex A. Specifically, the Committee made
recommendations on the need for timely, independent and thorough investigations; for
appropriate disciplinary action; and for the absolute necessity of reporting all fraud cases to
the C&AG. The failure to act on these recommendations indicates to the Committee that the
public sector generally is not where it must be in terms of installing a strong anti-fraud culture
as an immediate requirement.

In our 2008 report on Tackling Public Sector Fraud, the Committee was very clear that
“efforts to detect, investigate and prosecute fraud are not undermined by a lack of capacity
and expertise in the wider public sector.” The Committee pressed for an assessment

of investigative skills in the public sector and a strategy to fill any gaps identified. It is

clear to us that there has been a lack of will on the part of senior officials to act on this
recommendation and strengthen investigative capacity in the public sector. Only this year, the
Permanent Secretaries Group, composed of the top official in every government department,
rejected a proposal to establish an investigations unit for government departments within a
new centralised internal audit service. We find this decision incomprehensible.

The future development of investigative skills and capacity in the public sector

In two recent reports, the Audit Office has recommended the establishment of a Northern
Ireland public sector fraud investigation service, independent of the internal audit function, to
provide a reserve of experienced experts to assist in complex investigations. The Committee
considers that the poor quality of investigations we have examined points to the merits of
such an approach. In the Committee’s view, the future development of fraud investigation
services in the public sector should:

B establish a pool of qualified, experienced investigators to advise public bodies on the
investigation of simple cases and to lead complex investigations;

m facilitate the setting-up of multi-disciplinary investigation teams to include investigators,
forensic accountants, legal, human resources, and IT expertise;
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m set-up a centre of expertise which can develop and disseminate good practice, liaise with
PSNI and other investigating bodies, and promote an anti-fraud culture throughout the
public sector;

®  develop expertise in complex forensic techniques, utilising information technology
(for example, data mining) not only to investigate reported fraud but to identify potential
fraud and irregularity;

m  form a body of staff large enough to support a structured approach to acquiring
qualifications, providing training and quality assuring investigations; and

B provide a career path for investigators to ensure hard-won skills are not lost to the
public sector.

Overall the Committee is strongly of the view that DFP should reconsider the options for
strengthening the investigative capacity in the public sector, including the establishment of a
centralised service, and it should report back to the Committee on the outcome of this review.
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Report by the Public Accounts Committee
on Northern Ireland Water’s Response to a
Suspected Fraud

Executive Summary

1. In December 2009, internal auditors identified a case of ‘invoice slicing’ in NI Water. They
found that an NI Water manager had instructed the firm (Company E) contracted to install
water meters to limit the value of invoices submitted for payment to below £20,000. Limiting
the value of invoices in this way is regarded as an indicator of fraud. Following an internal
fraud investigation, Internal Audit found no evidence of fraud but did find significant weakness
in NI Water’s control over the metering contract. A disciplinary hearing in August 2010
considered the actions of two managers responsible for the contract with Company E and
found that they had no case to answer.

How the investigation was established and the contract between
NI Water and Company E

2. The Committee considers that the disciplinary process established by NI Water showed no
regard for employees’ rights or for due process. The manager who gave the instruction to
invoice slice was interviewed by telephone while he was on holiday. He was given no written
warning that a disciplinary process had started and had no opportunity to have a trade union
representative or a colleague present. The defects in this process should have been obvious
to senior management in NI Water.

3. The disciplinary letters setting out the case against two managers had not been quality
assured internally and, as a result, the letters contained a significant error of fact. The
Committee was initially told that responsibility for the error lay with the legal firm which
prepared draft letters. The Committee considers that the responsibility for this lapse lies
squarely with the senior NI Water officials involved and we take a very dim view of the attempt
to shift the blame on to others.

4. The fraud investigation identified a number of serious control weaknesses in management of
the contract with Company E, in addition to the issue of invoice slicing. For example, Company
E was paid £111,000 for 12,000 abortive visits to install meters, due to errors in NI Water’s
instructions. The Department for Regional Development (the Department) takes the view that
the control weaknesses “pointed to some significant shortcomings in contract management
practice, as opposed to fraud”. The Committee considers that all of the weaknesses identified
by Internal Audit were indicators of fraud and should have been treated as such.

The scope of the investigation and the quality of the investigative process

5. The Committee considers that allegations of serious wrongdoing and suspected fraud must
be investigated vigorously and promptly by skilled and experienced fraud investigators.
Having the right team in place is key to ensuring investigations are conducted to professional
investigation standards.

6. The fraud investigation team members were qualified accountants but they had limited
experience of fraud investigations and no specialist fraud investigation training. Specifically,
they had not been trained to gather evidence in accordance with the requirements of
the Police and Criminal Evidence (Northern Ireland) Order 1989 (PACE). Given this lack
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of expertise, the Committee is concerned that PSNI was not consulted in this case,
particularly when this was best practice set out in DFP guidance and in NI Water’'s own Fraud
Response Plan.

The fraud investigation team did not conduct its own interviews but relied entirely on the
earlier interviews carried out by the disciplinary investigation led by the Director of Customer
Services. This approach was flawed because:

B suspects were alerted before relevant evidence had been secured; and

m the disciplinary interviews were not conducted under PACE conditions and, as a result,
their value in any subsequent fraud prosecution was seriously undermined.

The Director of Customer Services had a role in both the disciplinary and the fraud
investigations. The Committee considers that a fair and impartial disciplinary process
required that decisions about disciplinary action should have been made by a director with no
involvement, of any kind, in the fraud investigation. The Committee is also of the view that the
Director of Customer Services should not have had any role in a fraud investigation within the
business unit for which he was responsible.

The Committee considers that the fraud investigation’s terms of reference were not fit for
purpose, the scope was too restrictive and there was no reference to relevant legislation or
the evidence to be collected to prove a breach. The Committee’s view is that the investigation
simply did not dig deep enough and a number of relevant matters were never properly explored.

The departmental Accounting Officer told the Committee that he did not believe a fraud had
occurred and, while the investigative process was “slightly flawed”, there was not a “flawed
outcome” and the investigation had arrived at the right conclusion. The Committee finds
these assurances to be wholly unconvincing given the weak investigative process, the serious
contract management weaknesses, and the extent of the contract irregularities. The notion
that a flawed investigation can somehow arrive at the right conclusion is perverse.

Governance and oversight of the investigation

The Committee was concerned that withesses introduced new information at our evidence
session which had not been disclosed to the Comptroller and Auditor General (C&AG) during
the preparation of his report. The Department also wrote to the Committee after our evidence
session pointing out an error in the report it had agreed with the C&AG in March 2013. The
Audit Office engages with departments in agreeing the facts of the case before its reports
are published. Therefore, the Committee finds it completely unacceptable for witnesses to
provide us with new material which was not brought to the C&AG’s attention and which he did
not have the opportunity to critically assess.

The fraud investigation’s terms of reference were agreed by the Department, the Chair of the
NI Water Audit Committee, the former Chief Executive and other senior NI Water officials. All
failed to identify or address the clear weaknesses in the planned scope and methodology.
The Committee also considers that, given the limited investigation work undertaken, NI
Water senior management should have considered further analysis and testing; they were
simply too quick to close down the investigation on the basis of inadequate and incomplete
evidence.

The Department failed to inform the C&AG of the suspected fraud in accordance with DFP
guidance. This contravenes a long established and key accountability control. The Committee
finds this breach to be unacceptable. We welcome the Accounting Officer’s apology both to
the Committee and to the C&AG for this lapse.
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The framework for investigating fraud in the Northern Ireland public sector

The Treasury Officer of Accounts acknowledged that DFP’s guiding principles for investigating
fraud were “not followed particularly well”. The Committee considers this is something of an
understatement; the principles simply were not followed. Shortcomings included:

m the investigation team were not trained in, and had no experience of, gathering evidence in
accordance with PACE provisions;

B the investigation was not led by an experienced counter fraud specialist;
B advice was not sought from the PSNI or other public sector counter fraud specialists;
B all aspects of the suspected managers’ work were not investigated; and

m control weaknesses discovered during the investigation were not strengthened
immediately.

The Committee also found that there was no documentary evidence explaining why the
guiding principles for investigating fraud were not applied. The Committee considers
that departments and other public bodies should always document the rationale for
any departures from their own fraud response plan or from DFP’s guiding principles for
investigating fraud and that the principle of ‘comply or explain’ should be built into all
DFP guidance.

The Committee considers that the poor quality of this investigation supports the case for
establishing a Northern Ireland public sector fraud investigation service. The Committee was
extremely concerned to learn that even the limited proposal to include a fraud investigation
unit within a centralised internal audit service was not taken forward by the NICS Permanent
Secretaries Group. The Committee strongly recommends that DFP reconsiders the options for
strengthening the investigative capacity within the public sector, including the establishment
of a centralised service, and reports back to the Committee on the outcome of this review.
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Summary of Recommendations

Recommendation 1

The Committee considers that fraud investigations can only be effective where investigators
have an appropriate level of expertise and understanding of relevant law. Public bodies must
understand that internal auditors will not necessarily have these skills. The Committee
recommends that DFP issues guidance clarifying the distinction between these separate
and distinct roles and requiring public bodies to ensure that only suitably qualified and
experienced staff lead fraud investigations.

Recommendation 2

The Committee strongly recommends that departments and their arms length bodies properly
and thoroughly check the facts contained in the C&AG’s draft reports. The Committee

should not be placed in the position of having to remind Accounting Officers of such a basic
requirement.

Recommendation 3

The Committee recommends that DFP makes clear to the departments and their arms length
bodies that significant matters, which are relevant to an Audit Committee’s work, must be
brought to its attention regardless of the source, that is, whether a conventional audit, or an
ad hoc internal or external investigation.

Recommendation 4

The Committee recommends that DFP reviews its guidance on fraud investigations to
identify any gaps and to provide greater clarity, where needed, on which actions it considers
mandatory and which are discretionary.

Recommendation 5

The Committee recommends that departments and other public bodies should always
document the rationale for any departures from their own fraud response plan or from DFP’s
guiding principles for investigating fraud and that the principle of “comply or explain” should
be built into all DFP guidance.

Recommendation 6

The Committee finds it concerning that no progress has been made in establishing a
centralised fraud investigation service, despite the clear advantages of this approach.
The Committee strongly recommends that DFP reconsiders the options for strengthening
the investigative capacity in the public sector, including the establishment of a centralised
service, and reports back to the Committee on the outcome of this review.
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Introduction

1. The Public Accounts Committee (the Committee) met on 25 September 2013 to consider the
Comptroller and Auditor General’s report ‘Northern Ireland Water’'s Response to a Suspected
Fraud’. The withesses were:

®  Mr Richard Pengelly, Accounting Officer, Department for Regional Development (the
Department);

m  Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development;
®  Mr Gary Fair, Director, Shareholder Unit, Department for Regional Development;

B Ms Sara Venning, Interim Chief Executive, Northern Ireland Water;

®  Mr Kieran Donnelly, Comptroller and Auditor General (C&AG); and

®  Ms Fiona Hamill, Treasury Officer of Accounts.
The Committee was provided with further information by the Department on 25 October 2013.

2. In his report on “Northern Ireland Water's Response to a Suspected Fraud” the C&AG
reviewed a 2010 investigation by NI Water’s Internal Audit unit into a suspected fraud. The
C&AG considered the extent to which the investigation complied with best practice, specifically
with the Department of Finance and Personnel’s (DFP) 2006 guiding principles® for the proper
conduct of a fraud investigation, as well as with NI Water’s own fraud response plan.

3. In December 2009, NI Water’s Internal auditors discovered that an instruction had been
given by an NI Water manager to a firm known as ‘Company E’, to limit the value of invoices
it submitted to below £20,000. Limiting the value of invoices in this way is known as ‘invoice
slicing’ and it is regarded as an indicator of fraud because it brings payments to contractors
under the radar of proper control arrangements. The former Chief Executive ordered a
disciplinary investigation to establish the facts and, three days later, he ordered a separate
fraud investigation into the case. In the fraud investigation final report of 1 April 2010,
Internal Audit concluded that, based on the work it performed, there were no indicators of
fraudulent activity. The disciplinary process ended in August 2010 when a hearing considered
the actions of two managers responsible for the contract with Company E and determined
that they had no case to answer.

4. The Audit Office had concerns about the conclusions drawn by the fraud investigation; it
considered that the scope of the investigation was limited and there were inadequacies in the
methodology employed. The Audit Office found that, on the whole, DFP’s guiding principles for
fraud investigations were not followed.

5. In taking evidence, the Committee explored four themes:

how the investigation was established, with particular focus on the contract with Company E;

the scope of the investigation and the quality of the investigative process;

B governance and oversight of the investigation; and

the framework for investigating fraud in the Northern Ireland public sector.

3 Updated in December 2011 and contained in DFP’s “Managing the Risk of Fraud (NI) A Guide for Managers”
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How the investigation was established and the
contract between NI Water and Company E

The former Chief Executive set up two investigations into invoice slicing

In early December 2009, NI Water’s Internal Audit unit investigated payments of £465,000
to Company E under a £4.1 million contract to install water meters. The payments, made
between April and July 2009, did not have budgetary approval. During this review, Internal
Audit also found that in 2009 the contract had been extended for more than one year beyond
the agreed contract period. This unapproved extension was a potential breach of European
Union Utilities Procurement Regulations.

Internal Audit identified that a large number of payments to Company E were for amounts
close to, but not exceeding, £20,000. Internal Audit established that an NI Water manager,
the “Contract Manager”, had instructed Company E to invoice in this way. In peak periods,
Company E was invoicing NI Water up to seven times a day. The Contract Manager claimed
to have acted under the instructions of more senior staff: his Line Manager and his Director.
Both his Line Manager and Director denied any knowledge of, or role in, the instruction to
invoice slice.

On 20 January 2010, the former Chief Executive instructed the then Director of Customer
Services to conduct interviews, under the disciplinary process, to understand why invoice
slicing had taken place and clarify who had given the instruction. On 23 January 2010, the
former Chief Executive established a separate fraud investigation led by the Head of Internal
Audit. In her final report on the fraud investigation in April 2010, the Head of Internal Audit
concluded that there were no indicators of fraudulent activity but identified a wide range of
significant control weaknesses affecting all aspects of the metering contract.

The disciplinary investigation was seriously flawed

Within two hours of the former Chief Executive’s instruction to conduct interviews under the
disciplinary process, the Director of Customer Services had interviewed the Contract Manager,
by telephone, while he was on holiday. The Committee is astonished that any senior official
would consider it appropriate to launch a disciplinary investigation in this way. The Contract
Manager was given no written warning that a disciplinary process had started and had no
opportunity to have a trade union representative or a colleague present during the interview.
In the Committee’s view, this was, from the outset, a mismanaged and unfair disciplinary
process which showed no regard for employees’ rights or for due process.

The Committee considers that the flaws in the disciplinary process were as a direct result of
the former Chief Executive’s undue haste in setting up this investigation. It is a concern that
there seems to have been no effective challenge to this approach by senior management.

It should have been obvious to the very senior people involved that this was no way to run a
disciplinary process.

The disciplinary investigation found there had been a breach of duty on the part of the
Contract Manager and his Line Manager and it recommended that Human Resources pursue
disciplinary action. A formal disciplinary hearing took place in July 2010 to consider the
charges against them, principally that they had breached their delegated limits for approving
invoices. However, the letters notifying the managers of the charges to be considered
contained a significant error, in that the wrong delegated limits were quoted. This error
seriously undermined NI Water’s case and the hearing found that the managers had no case
to answer.

The disciplinary letters had not been adequately quality assured either by the Company
Secretary (the senior official responsible for the process), Human Resources, or the
disciplinary investigation team. It is extremely disappointing that no one within NI Water was
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held to account for what this Committee considers to be gross incompetence. What is equally
troubling is that witnesses initially told the Committee that responsibility for this error lay with
the legal firm which prepared the draft letters. It was only when challenged by the Committee
that the Interim Chief Executive responded “I suppose we have to hold our hands up and say
that those letters were not sufficiently checked internally”. The Committee considers that the
responsibility for this lapse lies squarely with the senior NI Water officials involved and we
take a very dim view of the attempt to shift the blame on to others.

The fraud investigation revealed significant weaknesses in the Company E contract and lax
contract management by NI Water

In addition to the issue of invoice slicing, the fraud investigation identified a number of
serious control weaknesses in the management of the contract with Company E, including:

B extending the contract without authorisation for a total of nineteen months, resulting in
irregular expenditure of over £867,000;

m  expenditure of £465,000 between April 2009 and July 2009 which did not have the
required budgetary approval;

B an extremely high number of abortive meter installation visits by the contractor, which cost
NI Water an additional £111,000; and

m NI Water was unable to reconcile the quantity of work invoiced by Company E to original
work orders.

The Committee was told that, as Internal Audit had satisfactorily checked all invoices back
to contract rates and to the work done, the Department and NI Water were satisfied that no
fraudulent payments were made. What they failed to mention in this context was that £1.4
million in surveying work (over a third of the contract value) could not be checked to the work
done. Also, it was not possible to reconcile any invoices to original work orders so that, while
the rates applied may have been correct, the quantities ordered could not be verified. The
Committee is appalled that such a basic purchasing control was not in place and our view is
that this mismanagement left NI Water wide open to the possibility of fraud.

The Committee was dismayed to learn that Company E was paid £111,000 for 12,000
abortive visits to install meters, due to errors in NI Water’s instructions. The total number
of meters installed was 18,000; this equates to 2 abortive visits for every 3 installations.
It is difficult to understand how NI Water put itself in a situation where it paid this amount
of public money for work not to be done. Since the period in which these payments were
made, the Committee has made a number of recommendations* designed to strengthen
procurement procedures in NI Water and to improve contract management throughout the
public sector. These recommendations must be fully implemented if NI Water is to avoid
wasting public money in this way again.

The Committee is concerned that the serious control weaknesses identified by the

fraud investigation team in 2010 were dismissed as further examples of poor contract
management in NI Water and not seen for what they were: fraud indicators. It is equally
concerning to the Committee that the Department still takes the view that the control
weaknesses “pointed to some significant shortcomings in contract management practice, as
opposed to fraud”. The Committee considers that all of the weaknesses identified by Internal
Audit were indicators of fraud and should have been treated as such.

In PAC’s February 2011 report “Procurement and Governance in NI Water” and in its March 2013 report
“Northern Ireland Housing Executive: Management of Response Maintenance Contracts”

10
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The Committee considers that NI Water’s Internal Audit and senior management were, and
continue to be, far too ready to dismiss systemic weaknesses in procurement and contract
management as nothing more than poor practice. The Committee’s view is that DFP should
ensure that both senior managers and internal auditors in the public sector are absolutely
clear that, where control weaknesses are as extensive as they were in this case, they must
be alert to the possibility of fraud and must actively investigate that possibility.

11
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The scope of the investigation and the
quality of the investigative process

All fraud investigations should follow a number of basic guiding principles designed to get to
the heart of the allegations; DFP has established the principles to be followed in departments
and their arms length bodies. These include having investigators with the right skills and
experience, consulting with experts, and getting the scope of the investigation right.

The investigation team had little fraud investigation experience, no relevant qualifications
and failed to consult with relevant experts

The investigation team for the suspected fraud was selected by the former Chief Executive
and included the Head of Internal Audit and the Deputy Internal Audit Manager. Both were
qualified accountants but had limited experience of fraud investigations and no specialist
fraud investigation training. Specifically, they had not been trained to gather evidence in
accordance with the requirements of the Police and Criminal Evidence (Northern Ireland)
Order 1989 (PACE).

It is a serious concern to this Committee that NI Water did not seek advice from PSNI or other
public sector counter-fraud specialists in this investigation, despite the lack of specialist
in-house fraud expertise. Consultation with PSNI is regarded by DFP as best practice and

it is recommended in NI Water’'s own fraud response plan. The Committee welcomes the
assurances provided that PSNI are now consulted in most suspected fraud cases. The only
exceptions are cases involving the theft of water which are not routinely reported to PSNI. We
welcome the Accounting Officer’s decision, following our evidence session, to ask NI Water to
raise the generic issue of water theft with PSNI, to ensure that the police are content with the
current approach.

The Committee was told that the forensic consultants appointed to interrogate the hard
drives and email communications of the two managers under investigation had also given
some ad-hoc and informal advice on how the investigation was being framed. The Committee
notes that the Audit Office found no documentary evidence to support this contention.

The Committee considers that the witnesses over-emphasised the role played by these
consultants. They were contracted to undertake a very defined and narrow piece of work and
there is little evidence that they performed any role beyond that.

The Committee considers that allegations of serious wrongdoing and suspected fraud must
be investigated vigorously and promptly by skilled and experienced fraud investigators.
Having the right team in place is key to ensuring investigations are conducted to professional
investigation standards.

Recommendation 1

The Committee considers that fraud investigations can only be effective where
investigators have an appropriate level of expertise and understanding of relevant law.
Public bodies must understand that internal auditors will not necessarily have these skills.
The Committee recommends that DFP issues guidance clarifying the distinction between
these separate and distinct roles and requiring public bodies to ensure that only suitably
qualified and experienced staff are involved in fraud investigations.

The fraud investigation should not have relied on interviews conducted as part of the
disciplinary process

It is clear to the Committee that the disciplinary process should not have started in advance
of the fraud investigation. The fraud investigation team did not conduct their own interviews
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The scope of the investigation and the quality of the investigative process

24,

25.

26.

27.

28.

29.

but relied entirely on the earlier interviews carried out by the disciplinary investigation team
led by the Director of Customer Services. This approach was flawed because:

B suspects were alerted before relevant evidence had been secured; and

m the disciplinary interviews were not conducted under PACE conditions and, as a result,
their value in any subsequent fraud prosecution was seriously undermined.

The Committee also considers that, in giving the Director of Customer Services a role in both
the disciplinary and the fraud investigations, NI Water had compromised the independence
of both investigations and raised a significant conflict of interest. A fair and impartial
disciplinary process required that decisions about disciplinary action should have been made
by a director with no involvement, of any kind, in the fraud investigation. It is also a guiding
principle in fraud investigations that the investigation team should be independent from the
business area where the suspected fraud was committed. The Director of Customer Services
should not therefore have had any role in a fraud investigation within the business unit for
which he was responsible.

There were significant weaknesses in the fraud investigation scope and methodology

The Committee considers that the fraud investigation’s terms of reference were not fit for
purpose and it is worrying that the Accounting Officer still maintains that they were adequate.
There was no reference to relevant legislation or the evidence to be collected to prove a
breach. The focus of the investigation was limited to the part played by the Contract Manager
and his Line Manager but not the actions of others who also had a role in the contract.

The Committee considers that a complete and thorough investigation could not have been
completed without interrogating the hard drive of the Director responsible for the contract.
The Director had taken early retirement in June 2009 but witnesses could not explain why
backup copies of his hard drive had not been retrieved for interrogation.

The Committee is seriously concerned by the extent of the investigative failings in this

case. The investigative work undertaken was not sufficiently detailed and rigorous, given the
extent of the serious control weaknesses uncovered and the significant level of spend under
the contract (£4.1 million). The investigation also did not cover all aspects of the Contract
Manager’s work. It did not consider whether invoice slicing was happening on other contracts
and the process for awarding the contract to Company E was not scrutinised.

The Committee considers that, in this case, the investigation did not dig deep enough and
a number of relevant matters were never properly explored. The Committee’s view is that
any approach based on a limited initial investigation, which will be expanded only when new
evidence is found, is doomed to fail.

The Accounting Officer told the Committee that he did not believe a fraud had occurred and,
while the investigative process was “slightly flawed”, it was not a “flawed outcome” and the
investigation had arrived at the right conclusion. The Committee finds these assurances to
be unconvincing given the weak investigative process, the serious contract management
weaknesses, and the extent of the contract irregularities. The notion that a flawed
investigation can somehow arrive at the right conclusion is perverse.

The Committee takes some assurance from recent steps taken by NI Water to improve the
investigation of fraud. It now engages with PSNI on most cases of suspected fraud, and

is to consult with PSNI on its approach to cases involving the theft of water. NI Water has

also established informal links with the fraud investigation unit within the Department of
Agriculture and Rural Development (DARD). Six NI Water staff are being trained in investigative
practice, including the requirements of PACE.
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30.

31.

32.

33.

Governance and oversight of the investigation

The Committee is concerned by the quality of evidence provided by witnhesses

The Committee was concerned that, at its evidence session, withesses introduced new
information which had not been disclosed to the C&AG during the preparation of his report.
The Department also wrote to the Committee after our evidence session pointing out an error
in the Audit Office report which it had agreed with the C&AG prior to publication in March
2013. Examples of new information provided are:

m the C&AG reported that invoice slicing was identified by internal audit and that, when
questioned, only the Contract Manager accepted any role in the instruction to limit
invoices. However, at the evidence session witnesses told the Committee that the two
individuals involved had offered up this information to internal audit unprompted;

m the Interim Chief Executive offered an explanation for the Contract Manager’s actions in
invoice slicing (to ensure large payments to the contractor were not held-up by a query
on one item on the invoice) that had not been provided to the C&AG. This explanation
had also differed from that provided by the Contract Manager to the Audit Office. He
maintained that he acted on the instruction of his superiors, who did not wish to deal with
approving invoices; and

B the email to the Director for Customer Services instructing him to conduct interviews
under the disciplinary process was supplemented by telephone calls clarifying that this
was a fact-finding exercise only.

The Audit Office engages with departments in agreeing the facts of the case before its
reports are published. The Committee therefore finds it completely unacceptable for
witnesses to provide it with new facts which were not brought to the C&AG’s attention and
which he did not have the opportunity to critically assess.

The Committee found that some of the evidence provided by witnesses was confused and
inconsistent. For example, the Committee was told, at various points in the evidence session,
that the telephone call to the Contract Manager was part of the disciplinary process; that it
was part of a fact-finding exercise; and that it was actually part of the fraud investigation.

Recommendation 2

The Committee strongly recommends that departments and their arms length bodies
properly and thoroughly check the facts contained in the C&AG’s draft reports. The
Committee should not be placed in the position of having to remind Accounting Officers of
such a basic requirement.

Those charged with governance failed to provide effective oversight of the investigation

The Investigation Team’s terms of reference were agreed by the Department, the Chair of the
Audit Committee, the former Chief Executive and other senior NI Water officials. All failed

to identify or address the clear weaknesses in the planned scope and methodology. Given
the limited investigation work undertaken, the Committee considers that NI Water senior
management should have considered further analysis and testing; they were simply too quick
to close down the investigation on the basis of inadequate and incomplete evidence.
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34.

35.

36.

37.

While Internal Audit identified “a number of serious control issues” during its investigation,

it did not conduct a follow-up audit to ensure its recommendations had been addressed by
NI Water management. The Committee was also concerned that these significant control
weaknesses were not brought to the attention of the Audit Committee, so that it could
monitor implementation of the recommendations. Indeed, at that time, ad hoc investigations
were not routinely reported to the Audit Committee. The Committee welcomes the assurance
from the Interim Chief Executive that this is no longer the case.

Recommendation 3

The Committee recommends that DFP makes clear to the departments and their arms
length bodies that significant matters which are relevant to an Audit Committee’s work
must be brought to its attention regardless of the source, that is, whether a conventional
audit, or an ad hoc internal or external investigation.

The Department was not involved in the conduct of the investigation but its Shareholder

Unit was copied into the terms of reference for the investigation. The Committee considers
that the Department should have ensured the guiding principles for suspected fraud
investigations were being followed and it should have identified that the terms of reference
for the suspected fraud investigation were inadequate. The Head of the Shareholder Unit
now accepts that, before agreeing the terms of reference, he should have sought advice from
those with fraud expertise within the Department.

The Public Accounts Committee recommended in December 20075 that whenever an

arms length body is investigating allegations of serious suspected fraud, the sponsoring
department must assist the investigation and the departmental Accounting Officer must
satisfy himself that the investigation is thorough and professional. It is not acceptable to this
Committee that the recommendation made by our predecessors was not followed through in
this case.

The Department failed to inform the C&AG of the suspected fraud

The Department failed to inform the C&AG of the suspected fraud, in accordance with DFP
guidance. This contravenes a long established and key accountability control. The Committee
finds this breach to be unacceptable. We welcome the Accounting Officer’s apology both to
the Committee and to the C&AG for this lapse.

Report on Tackling Public Sector Fraud. Fifth Report from Session 2007-2008
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38.

39.

40.

41.

42,

The framework for investigating fraud in the
Northern Ireland public sector

There is no centralised fraud investigation unit in the Northern Ireland public sector. There are
a number of specialist units within five government departments® each of which focuses on
its own area of expertise, for example, health, agriculture, legal aid and social security. The
investigation unit within DARD provides an investigation service to two further departments’
and advises four other public bodies.

It is not practical or cost effective for all public bodies to maintain their own fraud units. If
fraud is suspected, many public bodies are reliant on non-specialist auditors or on contracting
in expensive private sector firms to do the work.

NI Water did not follow DFP’s guiding principles for investigating fraud

In evidence, the Treasury Officer of Accounts agreed that DFP’s guiding principles for investigating
fraud were “not followed particularly well”. The Committee considers this is something of an
understatement; the principles simply were not followed. Shortcomings included:

m the investigation team were not trained in, and had no experience of, gathering evidence in
accordance with PACE provisions;

B the investigation was not led by an experienced counter fraud specialist;
B advice was not sought from the PSNI or other public sector counter fraud specialists;
B all aspects of the suspected managers’ work were not investigated; and

B control weaknesses discovered during the investigation were not strengthened immediately.

The Accounting Officer told the Committee that DFP’s guiding principles for fraud
investigations are not requirements and their implementation is optional. The Treasury Officer
of Accounts stated that DFP needs to strike a balance between mandatory requirements and
allowing organisations the scope to decide what is appropriate in certain circumstances. The
Committee considers there is a general lack of clarity as to where that balance should be
struck. In this investigation, there was no documentary evidence explaining why the guiding
principles were not applied. The Committee considers that, where DFP has stated that
something “should” be done during the course of an investigation, then there must be a very
good reason for not doing it®, and that reason must be recorded.

NI Water had a well-established fraud response plan yet the investigation initiated by the
former Chief Executive by-passed procedures set out in the plan. The Head of Corporate
Governance was not informed about the suspected fraud until after the disciplinary and
fraud investigations had already started. The role of the independent director acting as Case
Manager was diminished. NI Water did not consult with PSNI. The Committee considers that
these significant departures from the requirements of the plan, which was set aside, should
never have been permitted.

Department of Agriculture and Regional Development; Department for Social Development (benefit fraud, housing);
Department of the Environment (Planning and Driver and Vehicle Agency); Department of Health, Social Services and
Public Safety; and Department of Justice (legal aid)

Department of Finance and Personnel and Department of Culture, Arts and Leisure

DFP guiding principles state that “all aspects of the suspected officer's work should be investigated, not just the area
where the fraud (or suspected fraud) was detected”.
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43.

44,

Recommendation 4

The Committee recommends that DFP reviews its guidance relating to fraud investigations
to identify any gaps and to provide greater clarity, where needed, on which actions it
considers mandatory and which are discretionary.

Recommendation 5

The Committee recommends that departments and other public bodies should always
document the rationale for any departures from their own fraud response plan or from
DFP’s guiding principles for investigating fraud and that the principle of “comply or explain”
should be built into all DFP guidance.

The approach to the investigation of fraud in the Northern Ireland public sector

The Public Accounts Committee’s December 2007 report (see footnote 2) noted the
importance of ensuring that efforts to detect, investigate and prosecute fraud are not
undermined by a lack of capacity and expertise in the wider public sector. It recommended
that DFP completes a stock take across the wider public sector to assess the availability

and skill levels of trained investigation staff on front line investigation work and, if necessary,
devise a strategy to fill any skills gaps identified. DFP told the Committee that the stock take
“was rolled into the work that they undertook in looking at the review of internal audit and fraud
services” across the NICS. This was not what the Committee had asked for or what DFP had
agreed to do (by March 2009) in its March 2008 Memorandum of Reply. The Committee is
not convinced that, by subsuming the review of fraud capacity into a wider examination of
internal audit, DFP gave fraud investigation the level of focus required. The Committee was
extremely disappointed to learn that even the limited proposal to include a fraud investigation
unit within a centralised Departmental internal audit service was not taken forward by the
NICS Permanent Secretaries Group. However, the Committee welcomes the Department’s
support for this proposal.

In these two reports, the Audit Office has recommended the establishment of a Northern
Ireland public sector fraud investigation service, independent of the internal audit function, to
provide a reserve of experienced experts to assist in complex investigations. The Committee
considers that the poor quality of investigation in the NI invoice slicing case points to the
merits of such an approach.

Recommendation 6

The Committee finds it concerning that no progress has been made in establishing a
centralised fraud investigation service, despite the clear advantages of this approach. The
Committee strongly recommends that DFP reconsiders the options for strengthening the
investigative capacity in the public sector, including the establishment of a centralised
service, and reports back to the Committee on the outcome of this review.
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Report by the Public Accounts Committee on the
Department for Regional Development’s Review of
an Investigation of a Whistleblower Complaint

Executive Summary

1. In 2005, a whistleblower made allegations against Roads Service staff involved in the
procurement of road signs. The allegations included collusion, favouritism to a preferred
contractor, and works orders not given to the appointed contractor. Internal Audit reported
in January 2010 that it had found no evidence to support most of the allegations, nor of
impropriety, nor of staff deliberately showing favouritism to a particular contractor.

The treatment of the Whistleblower

2. In previous reports, the Committee has emphasised the vital role that whistleblowers play in
ensuring that genuine concerns about the proper conduct of public business are raised with
public bodies. The Committee is very disappointed that, in this case, the Department failed
to open a meaningful channel of communication with the whistleblower, failed to understand
his concerns, failed to manage his expectations and failed to help him obtain the information
he required to support his allegations, thereby necessitating freedom of information (FOI)
requests. The Committee’s view is that the whistleblower was perceived as merely a
disgruntled contractor and normal whistleblowing procedures were not followed.

3. The Committee admires the dogged determination and persistence by the whistleblower over
many years, to get to the truth. Despite losing his business during this period, the Committee
commends this whistleblower for his sterling efforts, despite the stress that it has caused to
him, his family, and his employees.

The quality of the investigative process

4. The Committee considers that the investigation team did not have the expertise to
conduct a proper investigation into the complex issues in this case. In our opinion, fraud
investigations will fail if the appropriate expertise is not used. The Committee considers that
this case reinforces the need for a review of the options for strengthening the investigative
capacity in the public sector, one of which should be the establishment of a centralised
investigation service.

5. The Committee is concerned at the very lengthy delay in the investigation of allegations. The
allegation that orders which should have been allocated to the whistleblower’s firm were given
to a competitor was passed to the investigation team in 2005 but was not investigated until
2009. The Committee considers that there was a lack of effective challenge at the top of
the Department and this was reflected in the quality of the investigation. In the Committee’s
opinion, the responsibility for this intolerable delay lies with the Department.

6. The Committee is very concerned that the allegation of collusion was not a priority for the
investigation. The Department assured the Committee that a substantive piece of work was
undertaken into this allegation, while at the same time arguing that the allegation of collusion
lacked credibility because of the number of bodies involved. The Committee does not accept
this assurance given that none of the investigative work had been documented. There were
clearly serious questions that needed to be addressed and the Committee is not convinced
that this happened.
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15.

The Committee noted that the investigating team treated the whistleblower less favourably
than other contractors under scrutiny in the investigation and the Department could not
provide a proper explanation as to why this happened.

The Committee was astounded to learn that in October 2009 the head of the investigation
team moved to work in the roads secretariat of Transport NI, formerly Roads Service. This
was three months prior to conclusion of the investigation in January 2010. The Committee
considers that it was wholly inappropriate for the person leading an important investigation to
be transferred into the entity being investigated, before the investigation was closed.

The Accounting Officer conceded that there were flaws in its investigation but has clung
tenaciously to the view that the conclusions reached were sound. The Committee is not
convinced and, in its view, the Department’s stance is untenable.

The Department attached considerable weight to a 2011 High Court judgement in which 3
of the 22 allegations were examined. The Court found there was no substantive evidence for
bias, collusion or favouritism but did not examine or come to any conclusion on the quality
of the investigation. The Court’s findings do not lessen or conflict with the Committee’s
concerns about the inadequacies of this investigation.

The investigation of allegations of fraud and collusion require a forensic review by a
competent and experienced fraud investigator to prove or disprove the allegations. The
Committee considers that this investigation lacked the professionalism and thoroughness
needed to get to the heart of the issues. There were serious failings and a catalogue of
errors in what was a shoddy and incompetent investigation and it is hard to avoid the
impression that the Department did not have the appetite to get to the truth.

Governance and oversight of the investigation

The former Accounting Officer emphasised the reliance he placed on the professionalism of
the investigating team to such an extent that, it seems to the Committee, he was attempting
to absolve himself from responsibility for the investigation. The Committee considers that
there was a lack of effective challenge at the top of the Department and this was reflected in
the quality of the investigation.

The Committee found that the Accounting Officer took 15 months to agree the factual
accuracy of the draft report with the Comptroller and Auditor General and concludes that

the Department was simply using the clearance process as a delaying tactic. Clearance
should not be used by departments in an attempt to delay publication or to dilute the C&AG’s
independent audit opinion.

The award and management of road signage contracts

The Committee is concerned that the Department placed a significant focus on quality over
price in assessing tenders for a standard product. The Committee understands how the
whistleblower, or indeed any contractor, could have formed a view that the assessments were
deliberately weighted towards subjective elements, such as quality, to control the outcomes
of the competitions. The Committee considers that the Department, by its actions, left itself
open to perceptions of favouritism.

In 2002, the public sector in Northern Ireland adopted 12 principles as the basis for public
procurement. The first principle is transparency which is defined as “openness and clarity

in its policy and delivery”. The attempt by the Department, in this case, to explain away the
absence of transparency as a “very technical point” showed a lack of understanding of the
principles underlying public procurement. The Department’s attitude also demonstrates how
out of touch it is with the concerns of the small business sector in Northern Ireland. The
Committee considers that the Department has much work to do to bring about a cultural shift
to one of openness and transparency.
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18.

The Committee is shocked that over a long number of years, orders which should have
been given to the whistleblower’s firm were given to his main competitor. It is difficult not to
conclude that something other than simple error was at play.

In 2004, Roads Service ordered and paid for 24 replacement signs for the M2 motorway

but these were not delivered and erected until 2006. The Committee is deeply concerned
that the Department could not offer a credible reason for this decision. The Department
explained that replacement signs were needed on safety grounds. However, the Committee

is not convinced with this explanation because the two year gap does not suggest that the
work was urgent. The Department also explained that it had surplus funds in 2004 which it
wanted to use before the end of the financial year. The Committee strongly disapproves of any
flaunting of the basic rules for public spending which precludes paying for goods in advance
of need. In correspondence with a MP in this case, a senior official, who later became the
Chief Executive, failed to disclose all relevant facts. The Committee considers that he did not
comply with two of the Nolan Principles of Public Life, that is, openness and accountability.

Two separate investigations, in 2001 and 2010, reported that officials did not place orders
with the appointed contractor and the Department acknowledged that this placed it in breach
of contract. The Committee considers that disciplinary action is needed in circumstances
where there are repeated mistakes which have the potential to damage the business of a
properly appointed contractor and leave the Department open to legal action.
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Summary of Recommendations

Summary of Recommendations

Recommendation 1

The Committee recommends that, when contractors take the important step of raising
genuine concerns about the proper conduct of public business, they are classified as
whistleblowers and treated as such. The Department of Finance and Personnel should ensure
that this recommendation is reflected in its guidance on dealing with whistleblowers.

Recommendation 2

This case proves the need for better guidance to shape the direction of investigations. The
Committee recommends that the Department of Finance and Personnel reviews and collates
all best practice on the handling of investigations and disseminates it to public sector bodies,
highlighting the lessons learnt from this case and from the NI Water investigation.

Recommendation 3

It is important that Audit Office reports are not unreasonably delayed by a protracted
clearance process. The Committee recommends that departments complete the clearance
process in full within three months of receiving a first draft. This allows ample time for
departments to agree the factual accuracy of the C&AG’s reports. The Committee wants the
C&AG to bring any unacceptable delays to its attention.

Recommendation 4

The Committee recommends that the Department of Finance and Personnel requires
departments and public bodies to review their Codes of Conduct to ensure that they give
adequate weight to the seriousness of a contractual breach by officials. This would make it
clear that officials responsible for breaches may be subject to a disciplinary process.
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Introduction

1. The Public Accounts Committee (the Committee) met on 16 October 2013 to consider the
Comptroller and Auditor General’s report ‘Department for Regional Development: Review of an
Investigation of a Whistleblower Complaint’. The witnesses were:

®  Mr Richard Pengelly, Accounting Officer, Department for Regional Development;
m  Dr Andrew Murray, Chief Executive, Transport NI;
m  Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development;

®  Dr Malcolm McKibben, Head of the Northern Ireland Civil Service and former Chief
Executive of Roads Service;

®  Mr Paul Priestly, Strategic Investment Board and former Accounting Officer, Department
for Regional Development;

m  Mr Geoff Allister, retired and former Chief Executive of Roads Service;
m  Mr Kieran Donnelly, Comptroller and Auditor General (C&AG); and

®  Mr Mike Brennan, Acting Treasury Officer of Accounts.
The Committee was provided with further information by the Department on 22 November 2013.

2. In 2005, a whistleblower made 15 allegations against Roads Service staff involved in
the procurement of road signs. The Department commissioned its Internal Audit unit to
investigate these allegations and a further 14 allegations received between 2005 and 2007.
The allegations included collusion, favouritism to a preferred contractor, and works orders not
given to the appointed contractor. Internal Audit reported in January 2010 that it had found
no evidence to support most of the allegations, nor of impropriety, nor of staff deliberately
showing favouritism to a particular contractor.

3. The Audit Office found that there were major weaknesses in the conduct of the investigation
leading to the 2010 report and, as a result, the credibility of the investigation’s findings were
seriously undermined. The investigation took over four years to reach a conclusion, proceeded
without a properly constructed plan, failed to apply professional investigative standards and
failed to investigate recurring themes across allegations, such as favouritism.

4. In taking evidence, the Committee examined the extent to which the Department’s
investigation of the whistleblower’s allegations complied with good practice. The Committee
focused on four of the allegations made by the whistleblower:

m there was collusion in the award of a contract between LEDU®, the Central Procurement
Directorate (CPD) of the Department of Finance and Personnel and the Department’s
Roads Service;

® the tender criteria were weighted towards subjective elements, such as quality, to control
the outcomes of the competitions;

m  orders for the manufacture of signs which the whistleblower should have received were
given to a competitor; and

m replacement signs for the M2 motorway were ordered and paid for two years before they
were delivered and erected and a MP was misled when she asked questions about the
contract.

9 The Local Enterprise Development Unit (LEDU) is a former NDPB of the Department of Enterprise, Trade and Investment
and was subsumed within Invest NI.
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5.

The Committee’s consideration of these matters is explored under three broad themes:
m the quality of the investigative process;
B governance and oversight of the investigation; and

B the award and management of road signage contracts.
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11.
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The Quiality of the Investigative Process

The Department failed to engage with the Whistleblower

In previous reports, the Committee has emphasised the vital role that whistleblowers play

in ensuring that genuine concerns about the proper conduct of public business are raised

with public bodies and fully addressed through a properly planned and thoroughly executed
investigation.

Despite the large number of allegations and supporting documentation provided by the
whistleblower, the Department’s engagement with him was minimal, with only two meetings
and one telephone conversation taking place between 2005 and 2010. A formal interview
did not take place and the Department avoided direct contact. The Department gave the
Committee a weak excuse that the whistleblower wanted to deal with the Audit Office.

The Committee is very disappointed that the Department failed to open a meaningful
channel of communication with the whistleblower, failed to understand his concerns, failed to
manage his expectations and failed to help him obtain the information he required, thereby
necessitating FOI requests. In these circumstances it is not surprising that the whistleblower
sought dialogue with the Audit Office. The Committee’s view is that the whistleblower was
perceived as merely a disgruntled contractor and normal whistleblowing procedures were not
followed. The Department told the Committee that it now recognises that when someone
raises concerns with the Department, it needs to reach out and proactively engage with the
whistleblower.

The Committee admires the dogged determination and persistence by the whistleblower over
many years to get to the truth. Despite losing his business during this period, the Committee
commends this whistleblower for his sterling efforts, despite the stress that it has caused to
him, his family, and his employees.

Recommendation 1

The Committee recommends that, when contractors take the important step of raising
genuine concerns about the proper conduct of public business, they are classified as
whistleblowers and treated as such. The Department of Finance and Personnel should
ensure that this recommendation is reflected in its guidance on dealing with whistleblowers.

There were fundamental weaknesses in the Department’s investigation

The investigation of allegations of fraud and collusion require a forensic review*° by a
competent and experienced fraud investigator. In this case, these techniques were necessary
to prove or disprove the serious allegations of fraud and collusion. The Committee does not
agree with the Accounting Officer’s assertion that nothing more of a forensic nature could
have been done. It considers that more sophisticated techniques, such as the interrogation
of computer hard drives, could have been used in this investigation.

The Committee considers the investigation lacked the professionalism and thoroughness
needed to get to the heart of the issues. The Committee was disappointed to find:

B serious methodological failings in areas such as interviewing, sampling and in the
examination of allegations;

Forensic audit is the application of accounting methods to unambiguously resolve allegations of fraud and determine
if an illegal act has been committed. Forensic audit techniques seek to identify the persons involved, support the
findings by evidence and present the evidence in an acceptable format, in any subsequent criminal or disciplinary
proceedings.
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16.

B 3 lack of professional scepticism exercised throughout all aspects of the investigation,
for example, errors were always treated as simple mistakes rather than investigated as
indicators of fraud;

® all allegations were not investigated and more particularly the very serious overarching
allegation of favouritism that was embedded in most allegations; and

B key aspects of the investigation were not documented.

It is clear to the Committee that this catalogue of errors could have been avoided if qualified
and experienced fraud investigators had been used from the outset.

The Committee considers that the investigation team did not have the expertise to conduct

a proper investigation into the complex issues in this case. Internal auditors are not fraud
investigators and the difference between these specialised roles needs to be clearly
understood. In our opinion, fraud investigations will fail if the appropriate expertise is not
used. The Committee considers that this case reinforces the need for a review of the options
for strengthening the investigative capacity in the public sector, one of which should be the
establishment of a centralised investigation service.

In the Committee’s view, this was a shoddy and incompetent investigation and it is hard to
avoid the impression that the Department did not have the appetite to get to the truth. Instead,
the Department undertook an investigation which side-stepped many of the serious questions
being posed by the whistleblower. The Committee notes the Department’s undertaking to
incorporate the Audit Office’s guiding principles into its fraud investigation guidance.

Recommendation 2

This case proves the need for better guidance to shape the direction of investigations.
The Committee recommends that the Department of Finance and Personnel reviews

and collates all best practice on the handling of investigations and disseminates it to
public sector bodies, highlighting the lessons learnt from this case and from the NI Water
investigation.

The investigation took far too long

The Committee is concerned at the very lengthy delay in the investigation of the
whistleblower’s allegations. The Department attributed the delay to the whistleblower but the
Committee found that specific tranches of work were not undertaken until the latter stages of
the investigation. For example, the allegation that orders which should have been allocated to
the whistleblower’s firm were given to a competitor was passed to the investigation team in
2005 but was not investigated until 2009. In the Committee’s opinion, the responsibility for
this intolerable delay lies with the Department.

The investigation of the allegation of collusion was inadequate

The whistleblower had made an allegation of collusion by LEDU, CPD and the Department’s
Roads Service to give preferential treatment to one of his competitors. He alleged that Roads
Service deferred the award of the 1999-2001 road signage contract to provide this competitor
with sufficient work to satisfy LEDU'’s eligibility criteria for a major financial injection.

The Department assured the Committee that a substantive piece of work was undertaken
into this allegation, while at the same time arguing that the allegation of collusion lacked
credibility because of the number of bodies involved. The Committee does not accept this
assurance given that none of the investigative work had been documented. The Committee
is very concerned that the allegation of collusion was not a priority for the investigation.
There were clearly serious questions that needed to be addressed and the Committee is not
convinced that this happened.
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17.

18.

19.

20.

21.

22,

The investigation lacked objectivity

The Committee considers that investigators must act and take decisions impartially and fairly,
using the best evidence and without discrimination or bias. The Committee received evidence
that, in 2002, the Head of the Investigation team may not have been impartial in his views
about the whistleblower. The Committee also noted that the investigating team treated the
whistleblower less favourably than other contractors under scrutiny in the investigation. It
shared a complete draft of its report with the whistleblower’s main competitor and extracts
with other firms, but nothing was sent to the whistleblower. The Department could not provide
a proper explanation as to why this happened.

The Committee is firmly of the view that the whistleblower should have had the opportunity to
scrutinise the draft report. He had invested a lot of time and effort in researching the issues
and could therefore legitimately challenge aspects of the report.

The Committee was astounded to learn that in October 2009 the head of the investigation
team moved to work in the roads secretariat of Transport NI, formerly Roads Service. This
was three months prior to conclusion of the investigation in January 2010. The Accounting
Officer in post at the time told the Committee that he was not aware of the move and the
current Accounting Officer added that the investigation work was substantively finished before
the move took place.

The Department shared the Committee’s concern about the move giving rise to a perception
of cosiness and reward, but did not believe the independence of the investigation was
damaged. The Committee’s view is that perceptions of fairness and independence matter. We
consider that it was wholly inappropriate for the person leading an important investigation to
be transferred into the entity being investigated, before the investigation was closed.

The investigative conclusions were derived from a flawed investigative process

The Accounting Officer conceded that there were flaws in the investigation but clung
tenaciously to the view that the conclusions reached were sound. He made the same
argument at our previous Session examining an NI Water investigation. The Committee was
not convinced in either case. It is unsafe to rely on conclusions drawn from a flawed process
and the Committee believes that it is highly improbable that the investigation team could
accidently stumble to the right conclusion. In the Committee’s view, the Department’s stance
is untenable.

The Department attached considerable weight to a 2011 High Court judgement in which 3
of the 22 allegations were examined. The Court found there was no substantive evidence for
bias, collusion or favouritism but did not examine or come to any conclusion on the quality
of the investigation. The Court’s findings do not lessen or conflict with the Committee’s
concerns about the inadequacies of this investigation.
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23.

24,

25.

Governance and Oversight of the Investigation

Oversight of the investigation

The former Accounting Officer took up that role in December 2007 and was ultimately
responsible for the conduct of this investigation. In evidence, he emphasised the reliance he
placed on the professionalism of the investigating team to such an extent that, it seems to
the Committee, he was attempting to absolve himself from responsibility for the investigation.
The Committee considers that there was a lack of effective challenge at the top of the
Department and this was reflected in the quality of the investigation.

The former Accounting Officer’s letter to the BBC

In October 2008, the BBC broadcast a news item about the investigation, which included
an interview with the whistleblower. The Department had briefed the BBC through a formal
response and informal comments. Following the broadcast, the former Accounting Officer
complained to the BBC that the item was unfair and had failed to give the Department an
opportunity to correct serious factual inaccuracies. The Committee believes that he was
wrong to intervene while the investigation was ongoing, in a way that could be perceived as
lacking neutrality or even prejudging the outcome of its investigation.

The time taken to agree the report with the Audit Office was unacceptably long

The Committee recognises the need for the facts in the C&AG’s report to be accurate and
comprehensive. In this case, however, the Accounting Officer took 15 months to agree

the factual accuracy of the C&AG’s report. This is unacceptable and it is clear that the
Department was simply using the clearance process as a delaying tactic. Clearance should
be used to agree factual accuracy. It should not be used by departments in an attempt to
delay publication or dilute the C&AG’s independent audit opinion.

Recommendation 3

It is important that Audit Office reports are not unreasonably delayed by a protracted
clearance process. The Committee recommends that departments complete the clearance
process in full within three months of receiving a first draft. This allows ample time for
departments to agree the factual accuracy of the C&AG’s reports. The Committee wants
the C&AG to bring any unacceptable delays to its attention.
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26.

27.

28.

29.

30.

The Award and Management of
Road Signage Contracts

How contracts were awarded

In 1997-1998, the outcome of road signage contracts was determined wholly on price. Each
contract since then has been awarded on the basis of both price and quality criteria, moving
from a 80/20 split in favour of price in 1999-2001 to a 60/40 ratio in 2002-2003. A further
change took place in the 2005-2007 and 2009 contracts when the price/quality ratio was
set at 30/70. The whistleblower alleged that the changes to the evaluative criteria were a
mechanism used by Roads Service to ensure that a competitor obtained the lion’s share of
the work.

The Committee is concerned by the potential for manipulation of the price/quality criteria and
also by the significant focus on quality over price in assessing tenders for a standard product.
Road signs are standard products and the required quality is set out in the Roads Service
specification. The Department blamed poor delivery by its main suppliers as the reason

for its focus on quality. The whistleblower’s firm delivered about 75 per cent of its orders

late and his competitor delivered about 30 per cent of its orders late, so quality was clearly
an issue to be addressed. The Committee considers that this should have been achieved
through contract compliance, rather than an evaluation of subjective criteria in the tender
assessment.

The Committee understands how the whistleblower, or indeed any contractor, could have
formed a view that the assessments were deliberately weighted towards subjective elements,
such as quality, to control the outcomes of the competitions. The Committee considers that
the Department, by its actions, left itself open to perceptions of favouritism. The Committee
notes that, since 2012, the Department appears to be on the right path in awarding contracts
by making price a main determinant at the final stage in a three-stage tender selection
process.

Transparency in how price/quality criteria are set

The whistleblower initiated legal proceedings against the Department’s decision on a 2010
tender. The High Court judgement found that the Department was “in breach of the duty
owed under the regulations [Public Contract Regulations 2006] to the extent that they have
not complied with the legal obligations of objectivity and transparency in measuring quality at
40 per cent in the assessment of the tenders.” The Judge said “Further | am satisfied that, in
consequence of that breach, the Plaintiff [whistleblower] has suffered or risks suffering loss or
damage in respect of the three contracts that the Plaintiff would otherwise have won, had the
price quality split been 80/20 rather than 60/40.”

In 2002, the public sector in Northern Ireland adopted 12 principles as the basis for public
procurement. The first principle is transparency which is defined as “openness and clarity in
its policy and delivery”. In the light of this, the Committee rejects the Department’s argument
that the requirement to be transparent with contractors about tender evaluation criteria, such
as price/quality, only came into play in 2011. The attempt by the Department, in this case,
to explain away the absence of transparency as a “very technical point” showed a lack of
understanding of the principles underlying public procurement. The Department’s attitude
also demonstrates how out of touch it is with the concerns of the small business sector in
Northern Ireland. The High Court judgement in this case demonstrates the extent to which
business fortunes can rise and fall on the basis of price/quality weightings. The Committee
considers that the Department has much work to do to bring about a cultural shift to one of
openness and transparency.
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31.

32.

33.

34.

35.

Over a number of years orders for signs were not given to the appointed contractor

The Department’s investigation upheld the whistleblower’s 2005 allegation that orders

that should have gone to him as the appointed contractor were given to a competitor. The
whistleblower had made this complaint twice before. In 1999, the complaint was not upheld.
The 2001 complaint resulted in an investigation which confirmed that a £7,000 contract
which the whistleblower’s firm should have received was given to a competitor. The 2001
investigation found no evidence of fraud and concluded that orders were allocated on the
basis of the ‘rash expediency’ by officials.

The Committee is shocked that over a long number of years orders which should have been
given to the whistleblower’s firm were given to his main competitor and it is hard to avoid the
conclusion that something other than simple error was at play.

The Department told the Committee that it has installed a new procurement system that
automatically allocates work orders to the correct contractor. However, there is a facility

to override this allocation in certain circumstances. The Committee considers that it is
important that there are effective controls to prevent unauthorised overrides of this system.

Motorway signs were ordered and paid for in advance of need

The whistleblower alleged that in 2004, Roads Service ordered and paid for 24 replacement
signs for the M2 motorway from the nominated supplier. The signs should have been
delivered within 15 days but were not delivered and erected until 2006. However, in 2005, a
new firm was awarded the contract and the whistleblower’s contention was that this second
firm should have been awarded this work. The whistleblower also alleged that Roads Service
had failed to tell a MP the truth when she asked questions about the contract.

The investigation report confirmed that the signs were ordered and paid for in 2004 but not
erected until 2006. Between 2004 and 2006 they were stored by the manufacturer. There are
a number of issues relating to the M2 signs that are deeply worrying to the Committee:

m the company awarded the contract in 2005 should have received the order for the M2 signs;

B Roads Service knew that it was planning a widening scheme for the M2 motorway when
the replacement signs were ordered in 2004. Some of the replacement signs, erected in
2006, were taken down again in 2009. This clearly represented poor value for money;

B 3 senior official of Transport NI failed to disclose all relevant facts to a MP when she
asked questions about the contract. In the Committee’s view, the senior official who later
became Chief Executive did not comply with two of the Nolan Principles of Public Life, that
is, openness and accountability;

®  the Department justified the need to replace the signs on safety grounds stating “the
condition of the old signs had been giving them cause for concern”. However, in the
Committee’s view this explanation lacks credibility because the two year gap between
ordering and erecting the signs does not suggest that the work was urgent; and

m the Department justified its purchase of the signs in 2004 because it had surplus funds
it wanted to use before the end of the financial year. It is a basic requirement of public
expenditure that goods are not purchased before they are needed. The Committee strongly
disapproves of any flaunting of the basic rules for public spending which precludes paying
for goods in advance of need.

29



Report on NI Water's Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower Complaint

36.

37.

There was a lack of disciplinary action

Two separate investigations, in 2001 and 2010, reported that officials did not place orders
with the appointed contractor and the Department acknowledged that this placed it in breach
of contract. In 2001, the then Chief Executive of Roads Service viewed this practice as “a
very serious offence and a possible breach of the NICS Code.” The Committee considers that
in view of this strong statement, there was an expectation that disciplinary action would be
taken against staff involved in the later case. This did not happen.

The former Accounting Officer explained that he had considered the question of disciplinary
action but judged that there were insufficient grounds. He believed that the allocation

of orders to firms that were not the appointed contractors was due to a combination of
procedural shortcomings, human error and expediency rather than through deliberate intent.
The Committee accepts that “mistakes happen” but finds it wholly unacceptable that a
culture of flaunting the rules should have been allowed to exist over a long period. The
Committee considers that disciplinary action is needed in circumstances where there are
repeated mistakes which have the potential to damage the business of a properly appointed
contractor and leave the Department open to legal action.

Recommendation 4

The Committee recommends that the Department of Finance and Personnel requires
departments and public bodies to review their Codes of Conduct to ensure that they give
adequate weight to the seriousness of a contractual breach by officials. This would make it
clear that officials responsible for breaches may be subject to a disciplinary process.
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Annex A

PAC recommendations

PAC Report

Recommendation

DFP Memorandum of Response
(MOR) Details

NATIONAL
AGRICULTURE
SUPPORT: FRAUD. 4th
Report from Session
2000/2001

We were surprised at the confusion
in the Department over the
requirement to notify the C&AG

of all frauds. We would like to be
assured by DFP that there is no
scope for further misunderstanding
on this important point.

MOR 1 June 2001
Accepted

To ensure there is no further scope
for misunderstandings on reporting
requirements, DFP has written to
AQ'’s, reminding Departments of
the requirement in GANI to report
immediately all frauds, proven or
suspected, to the C&AG and DFP

Report on Internal
Fraud in the Local
Enterprise Development
Unit. 11th Report from
Session 2001,/2002

We found it disturbing that some
sixteen months elapsed between
the discovery of Gribben’s first
fraud and the launch of a proper
fraud investigation.

MOR 4 September 2002

Department notes the Committee’s
concerns and accepts that a

more wide-ranging and prompt
investigation should have been
conducted and that the advice of
the Department’s Internal Audit
Service should have been taken on
board sooner.

It is difficult to avoid the
impression that LEDU did not
act vigorously or with proper
regard to good practice and that
the Department did not exercise
proper control when LEDU failed
to take immediate and decisive
action. In our view, once fraud has
been confirmed it is imperative
that an immediate wide-ranging
and thorough investigation is
undertaken to determine the full
extent of fraudulent activity.

The Department notes the
Committee’s view and agrees that,
once fraud has been confirmed, it
is imperative that an immediate
wide-ranging and thorough
investigation is undertaken to
determine the full extent of
fraudulent activity.

We are concerned at the lack of
urgency, indeed complacency, in
the follow up to both the Atwell
and Gribben frauds. We expect
departments to accord the highest
priority to the investigation of
fraud and to the implementation of
lessons arising from the fraud.

The Department notes the
Committee’s comments and would
assure the Committee that it

does accord the highest priority

to the investigation of fraud and
implementation of lessons learned.

31



Report on NI Water's Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower Complaint

PAC Report

Recommendation

DFP Memorandum of Response
(MOR) Details

Report on Brangam,
Bagnall & Co: Legal
Practitioner Fraud
Perpetrated Against
the Health and Personal
Social Services. 8th
Report from Session
2008,/2009.

Procurement processes in

the public sector often take
many months to complete. The
Committee recommends that
all Departments review their
contingency arrangements to
ensure they have:

a. an up to date Fraud Response
Plan in order to minimise the
time required to think through
the scope and nature of any
investigation once a fraud is
notified; and

b. appropriate standby measures
in place to allow them to get
forensic investigations up and
running quickly.

DFP will ask departments to
ensure that appropriate standby
measures are in place to allow
them to get forensic investigations
up and running quickly where they
are deemed necessary.

Report on Brangam,
Bagnall & Co: Legal
Practitioner Fraud
Perpetrated Against
the Health and Personal
Social Services. 8th
Report from Session
2008/2009.

The possibility of collusion should
never be ruled out prematurely and
always be carefully explored in the
terms of reference for any fraud
investigation. When major contract
fraud occurs, the Committee
expects that investigations would
automatically cover hospitality
registers and registers of interest.

MOR 24 April 2009

DHSSPS accepts this
recommendation.

Report on Brangam,
Bagnall & Co: Legal
Practitioner Fraud
Perpetrated Against
the Health and Personal
Social Services. 8th
Report from Session
2008,/2009.

The Committee recommends that
terms of reference for forensic
investigations should be pitched
sufficiently widely to identify

the full extent of the fraud and
the possibility of supervisory
negligence. DFP should also
ensure that departmental guidance
on fraud investigations includes
consideration of supervisory
negligence as a matter of course.
The Committee expects in cases
of major fraud that departments
should consult with NIAO to
adequately scope their terms of
reference.

DFP agrees that terms of reference
for forensic investigations should
be pitched sufficiently widely

to identify the full extent of the
fraud including the identification

of control weaknesses and lack

of supervisory checks and will
highlight this to departments.
Managing Public Money Northern
Ireland states “Departments
should also take appropriate
disciplinary action where
supervisory or management
failures have occurred”. DFP will
also highlight to departments that
in cases of major fraud they should
consult with NIAO to ensure they
adequately scope their terms of
reference.
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PAC Report

Recommendation

DFP Memorandum of Response
(MOR) Details

BELB : Report on

the Investigation of
Suspected Contract
Fraud. First Report from
Session 2009/2010

The Whistleblower’s role

was central to triggering the
investigation in this case. The
Committee recommends that Audit
Committees be informed of any
whistleblowing cases and how they
are handled, and that DFP takes
the opportunity to draw attention to
this case in its next Annual Fraud
Return, and that any future training
on fraud awareness pays particular
attention to the value and effective
use of Whistleblower information.

MOR 10 November 2009

DFP notes the Committee’s
comments.

The Committee recommends that
whenever a sponsored body is
investigating allegations of serious
suspected fraud, the sponsoring
department should ensure that

its own expertise is available

and whatever other expertise

is required, to assist in the
investigation, and the department’s
Accounting Officer must, of course,
be satisfied that the process is
thorough and professional.

DFP accepts this recommendation.
Under MPMNI, sponsored bodies
are required to notify their sponsor
department of all suspected and
actual cases of fraud as they

are identified. Where cases are
considered serious or significant,
departments will no doubt wish

to assure themselves that
investigatory arrangements being
put in place are satisfactory.

This may include providing
expertise from within the sponsor
department where such expertise
exists. Where an individual
department does not itself have
the necessary skills required, the
department will wish to ensure that
such skills are acquired externally
and that the department is kept
fully informed of the progress of
the investigation.

The Committee has made it clear
that it expects public bodies to
operate effective whistleblowing
policies; proactively encourage
and promote those policies;

and rigorously investigate all
whistleblowing concerns. The
Committee recommends that
DFP should draw attention to the
Department’s handling of this
Whistleblower as a model for any
future cases.

DFP accepts this recommendation.
In addressing the Committee’s
previous recommendations on
this issue, DFP has worked with
Public Concern at Work to develop
a whistleblowing model template
for use by public bodies and a
whistleblowing implementation
pack for departments and
agencies. An event was held by
DFP in January 2009 and was
attended by a wide range of public

sector bodies. Issues such

as those raised above by the
Committee were fully discussed at
this event.
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PAC Report

Recommendation

DFP Memorandum of Response
(MOR) Details

The Committee is very concerned
that it has to repeat a previous
recommendation that all members
of an investigation team, including
its leader, should be totally
independent of the management of
the business unit where the fraud
or suspected fraud occurs.

DFP accepts this recommendation.
Guidance issued by DFP highlights
that a Fraud Investigation Oversight
Group should ensure that any
investigatory team established is
independent from the business
areas where a fraud or suspected
fraud took place.

BELB should have initiated
independent investigations of
these letters which could have
dealt with the matter properly.
The Committee recommends that
where a Whistleblower makes
serious allegations of fraud,
management must respond

by conducting an appropriate
investigation.

DFP accepts this recommendation.
MPMNI advises that a thorough
investigation should be undertaken
in all cases where there is
suspected fraud. DFP expects this
to be applied, regardless of the
route that a body or a department
may become aware of such cases.

Report on Tackling
Public Sector Fraud.
Fifth Report from
Session 2007/2008

The Committee would like to
see much more emphasis

given to whistle-blowing as an
important means of identifying
potential fraudulent activity.
There is no excuse for 25% of
departments and agencies not
having whistleblowing policies
in place and we expect DFP to
ensure this deficit is addressed
and that full compliance is
achieved. The Committee also
expects DFP to ensure that
departments are proactive in
training and encouraging staff
to blow the whistle and for DFP
to include an analysis of activity
levels of whistleblowing across
departments, as part of its annual
Fraud Report.

MOR 21 March 2008

DFP accepts this recommendation.
A corporate policy on
whistleblowing was published in
the NICS Staff Handbook, which
applies to all NICS departments
and agencies, in February 2003.

DFP has initiated further work in
this area and intends to issue
guidance, and provide further
training, to assist public sector
bodies implement effective
whistleblowing procedures tailored
to their specific organisational
structure.

DFP will also include information on
the level of whistleblowing activity
across departments as part of its
2007/08 annual fraud report.

It is important that efforts to
detect, investigate and prosecute
fraud are not undermined by a
lack of capacity and expertise

in the wider public sector. The
Committee recommends that

DFP undertakes a stocktaking
exercise across the wider public
sector to assess the availability
of trained investigation staff on
front line investigation work, and,
if necessary, devises a strategy
to fill any skills gaps identified by
this exercise through mechanisms
such as training programmes or
short-term redeployment of existing
resources.

DFP agrees with this
recommendation and will
undertake a stock take survey
of investigatory resources by the
end of 2008/09. The results of
this survey will be used by DFP
to assess the need to develop

a strategy to fill any skills gaps
identified.
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Minutes of Proceedings of the Committee Relating to the Report

Wednesday, 11 September 2013
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Paul Girvan
Mr Chris Hazzard
Mr Ross Hussey
Mr David Mcllveen
Mr Mr Daithi McKay
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Oliver Bellew (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: None

2:09 pm The meeting opened in public session in Room 29.
2.13pm Mr Girvan left the meeting

2.14m Mr Girvan re-joined the meeting
2.14pm Mr Clarke left the meeting

2.14pm Mr McQuillan left the meeting
2.15pm Mr Clarke re-joined the meeting
2.16pm Mr McQuillan re-joined the meeting
2.56pm Mr Hussey left the meeting
3.10pm Mr Copeland left the meeting

3.15 pm Mr Girvan left the meeting

3.16 pm Mr Copeland returned

3.19 pm Mr Hazzard left the meeting

Briefing on the Inquiry into NI Water’s response to a Suspected Fraud and Review of an

Investigation of a Whistleblower’s Complaint

The Chairperson welcomed Mr Kieran Donnelly, Comptroller and Auditor General and Northern
Ireland Audit Office Officials Richard Emerson; Mr Patrick O’Neil; and Ms Jacqueline O’Brien

to the meeting and invited them to brief members on the above inquiry.

3.24 pm Mr Girvan re-joined the meeting

3.31 pm the meeting moved into closed session in order that the Committee receive legal

advice

3.38 pm Mr Hazzard returned
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3.46 pm Mr Mcllveen left the meeting

3.52 pm Mr Clarke left the meeting

3.55 pm Mr Clarke re-joined the meeting

4.07 pm Mr Dallat left the meeting

4.10 pm Mr Copeland left the meeting

4.12 pm Mr Copeland re-joined the meeting

4.14 pm The Committee agreed to suspend the meeting
4.29 pm The meeting resumed in closed session

4.30 pm Mr Dallat re- joined the meeting

[EXTRACT]
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Wednesday, 18 September 2013
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Chris Hazzard
Mr Daithi McKay
Mr Sean Rogers

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Oliver Bellew (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Ross Hussey
Mr Adrian McQuillan

2:07 pm The meeting opened in public session in Room 29.

Northern Ireland Audit Office Reports on ‘NI Water’s Response to a Suspected Fraud’ and
‘Review of an Investigation of a Whistleblower Complaint’ — Briefing Session

Members noted copies of the NIAO’s Reports on ‘NI Water’'s Response to a Suspected Fraud’
and ‘Review of an Investigation of a Whistleblower Complaint’.

2.11pm The meeting moved to closed session

The C&AG briefed members on the content of the Reports.
2.12pm Mr Girvan joined the meeting

2.15pm Mr Hazzard left the meeting

2.47pm Mr McKay joined the meeting

2.58pm Mr Copeland left the meeting

3.00pm Mr Copeland re-joined the meeting

3.06pm Mr Hazzard re-joined the meeting

Northern Ireland Audit Office Reports on ‘NI Water’s Response to a Suspected Fraud’ and
‘Review of an Investigation of a Whistleblower Complaint’ — Preparation Session

3.09pm The external advisers left the meeting

The Committee explored core issues arising from the Audit Office reports in
preparation for its forthcoming evidence session on 25 September 2013.
3.30pm Mr Clarke left the meeting

3.34pm Mr Copeland left the meeting

Agreed: The Committee agreed to consider the reports separately and to call specified
additional witnesses for each.
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3.39pm Mr Clarke re-joined the meeting

3.50pm Mr Copeland re-joined the meeting

3.58pm The external advisers re-joined the meeting

4.03pm Mr Girvan left the meeting

4.05pm Mr Girvan re-joined the meeting

Agreed: The Committee agreed to an informal meeting prior to the evidence session.

[EXTRACT]
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Wednesday, 25 September 2013
Senate Chamber, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Daithi McKay
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Oliver Bellew (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Chris Hazzard
Mr Ross Hussey

2:04 pm The meeting opened in public session in the Senate Chamber.

Evidence session on the Northern Ireland Audit Office Report on the Inquiry into Northern
Ireland Water’s Response to a Suspected Fraud

The Committee took oral evidence on the above inquiry from:

®  Mr Richard Pengelly, Accounting Officer, Department of Regional Development

m  Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development
®  Ms Sara Venning, Interim Chief Executive Officer, NI Water

®  Mr Gary Fair, Director, Shareholder Unit
The witnesses answered a number of questions put by the Committee.
2.25 pm Mr Rogers joined the meeting
2.27 pm Mr McKay joined the meeting
3.08 pm Mr Dallat left the meeting

3.09 pm Mr Dallat re-joined the meeting
3.19 pm Mr Girvan left the meeting

3.20 pm Mr Copeland left the meeting
3.20 pm Mr Girvan re-joined the meeting
3.38 pm Mr Coplenad rejoined the meeting
3.50 pm Mr McKay left the meeting

4.04 pm Mr McKay re-joined the meeting
4.14 pm Mr Clarke left the meeting

4.20 pm Mr Clarke re-joined the meeting
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4.24 pm Mr Dallat left the meeting

4.27 pm Mr Easton left the meeting

4.30 pm Mr Easton re-joined the meeting

Agreed: The Committee agreed to request further information from the witnesses.
4.41 pm Mr Copeland left the meeting

4.41 pm Mr Dallat re-joined the meeting

4.47 pm Mr Copeland re{joined the meeting

4.54 pm The meeting moved to closed session

4.54 pm Mr Clarke, Mr Copland and Mr Girvan left the meeting
4.55 pm Mr Copeland rejoined the meeting

4.56 pm Mr Clarke re-joined the meeting

4.59 pm Mr Girvan re-joined the meeting

5.01 pm Mr McKay re-joined the meeting

5.04 pm Mr McKay left the meeting

Members noted correspondence relating to withesses scheduled to appear before the
Committee.

Agreed: Members noted the correspondence, discussed the issue and agreed that the
Chairperson and Deputy Chairperson would meet with the proposed witnesses,
as per the Committee’s discussion. It was agreed that the Chairperson and
Deputy Chairperson would provide feedback on the outcome of the meeting.

5.19 pm Mr Easton left the meeting
5.20 pm Mr Clarke left the meeting

[EXTRACT]
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Wednesday, 2 October 2013
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Oliver Bellew (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)
Miss Clare Rice (Bursary Student)

Apologies: Mr Chris Hazzard
Mr Ross Hussey
Mr Adrian McQuillan
Mr Sean Rogers

2.04 pm The meeting opened in public session

3.23 pm Mr Girvan left the meeting

3.26 pm Mr Copeland left the meeting

3.27 pm the meeting was suspended

3.32 pm the meeting resumed in closed session with the following members present:

Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke

Mr Michael Copeland

Mr Alex Easton

Mr Paul Girvan

3.33 pm Mr Clarke left the meeting
3.36 pm Mr Dallat left the meeting
3.36 pm Mr Clarke re-joined the meeting
3.46 pm Mr Dallat re-joined the meeting

Inquiry into NI Water’s Response to a Suspected Fraud — Issues Paper

The Committee noted an issues paper by the Northern Ireland Audit Office on the above
inquiry.

The Committee discussed the evidence session and proposed amendments.
4.03 pm Mr Girvan left the meeting

Agreed: The Committee agreed the issues paper, as amended, to form the skeleton of
the report.
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8.

Inquiry into DRD: Review of an Investigation of a Whistleblower Complaint — Briefing
Session

4.11 pm Mr Girvan re-joined the meeting

The Chairperson and Deputy Chairperson updated the Committee on the informal meeting
they had had with senior NICS officials in respect of withesses selected to give evidence in
relation the above inquiry.

4.34 pm Mr Easton left the meeting

The Committee considered the letter of 2 October of the Head of the Civil Service, Dr Malcolm
McKibbin in summary of the concerns conveyed at that meeting.

The Committee considered a Clerk’s brief setting out the issues which a response might
reasonably be expected to outline.

Agreed: The Committee agreed terms in which to respond to Dr McKibbin on the issues
of witness selection; clarification of roles; Cabinet Office and similar guidance;
arrangements for clearance of NIAO reports; and rescheduling of the evidence
session.

Audit Office officials briefed the Committee on the above inquiry.
Members put questions to the Audit Office officials.

Agreed: The Committee agreed to consider the Forward Work Programme in order to
establish a suitable time to table a motion in the Assembly which would share
with other MLAs the work of the Committee.

[EXTRACT]
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Wednesday, 9 October 2013
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Daithi McKay
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Oliver Bellew (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)
Miss Clare Rice (Bursary Student)

Apologies: Mr Chris Hazzard
Mr Ross Hussey

2.05pm The meeting opened in public session
2.10pm Mr Girvan joined the meeting

2.11pm the meeting moved to closed session

Inquiry into Department for Regional Development: Review of an Investigation of a
Whistleblower Complaint — Preparation Session

The Committee explored core issues arising from the Audit Office report in
preparation for its forthcoming evidence session on 16 October 2013.
2.42pm Mr Clarke left the meeting

2.45pm Mr Clarke re-joined the meeting

2.56pm Mr Copeland left the meeting

Inquiry into Department for Regional Development: Review of an Investigation of a
Whistleblower Complaint — Preparation Session

3.09pm External advisers joined the meeting

The Committee continued its consideration of the core issues arising from the Audit Office
report in preparation for its forthcoming evidence session on 16 October 2013. Members of
the Committee put questions to the NIAO officials.

3.18pm Mr Rogers left the meeting
3.23pm Mr Girvan left the meeting
3.26pm Mr Rogers re-joined the meeting
3.30pm Mr Clarke left the meeting

3.31pm Mr Clarke re-joined the meeting
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3.36pm Mr Girvan re-joined the meeting
3.46pm Mr Clarke left the meeting
3.50pm Mr Girvan left the meeting
3.54pm Mr McKay joined the meeting

[EXTRACT]
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Wednesday, 16 October 2013
Senate Chamber, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Chris Hazzard
Mr Ross Hussey
Mr Daithi McKay
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Oliver Bellew (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)
Miss Clare Rice (Bursary Student)

2.02pm The meeting opened in public session

Inquiry into Department for Regional Development: Review of an Investigation of a
Whistleblower Complaint — Evidence Session

The Committee took oral evidence on the above inquiry from:

B Mr Richard Pengelly, Accounting Officer, Department of Regional Development

m  Ms Deborah McNeilly, Acting Deputy Secretary, Department for Regional Development
®  Dr Andrew Murray, Chief Executive, Transport NI

®  Mr Paul Priestly, Former Accounting Officer, DRD

®  Dr Malcolm McKibbin, Former Chief Executive, Roads Service

®  Mr Geoff Allister, Former Senior Roads Service Official
The witnesses answered a number of questions put by the Committee.
2.53pm Mr Hussey left the meeting

3.01pm Mr Hussey re-joined the meeting

3.15pm Mr Hussey left the meeting

3.16pm Mr Easton left the meeting

3.22pm Mr Easton re-joined the meeting

3.23pm Mr Girvan left the meeting

3.28pm Mr McQuillan left the meeting

3.32pm Mr Girvan re-joined the meeting

3.33pm Mr Clarke left the meeting

3.40pm Mr Hazzard joined the meeting

47



Report on NI Water's Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower Complaint

3.41pm Mr Clarke re-joined the meeting

3.47pm Mr McQuillan re-joined the meeting

3.57pm Mr Easton left the meeting

4.02pm Mr Dallat left the meeting

4.03pm Mr Easton re-joined the meeting

4.05pm Mr Dallat re-joined the meeting

4.19pm the meeting suspended

4.31pm the meeting resumed with the following Members present

Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Alex Easton

Mr Chris Hazzard

Mr Adrian McQuillan

Mr Sean Rogers

4.32pm Mr Copeland re-joined the meeting

4.34pm Mr Clarke and Mr Girvan re-joined the meeting
4.44pm Mr McKay re-joined the meeting

5.14pm Mr Dallat left the meeting

5.43pm Mr Clarke left the meeting

5.44pm Mr Copeland left the meeting

5.44pm Mr Clarke re-joined the meeting

5.45pm Mr Girvan left the meeting

5.51pm Mr Girvan re-joined the meeting

6.15pm Mr McKay left the meeting

6.39pm Mr McKay re-joined the meeting

Agreed: The Committee agreed to request further information from the officials.

[EXTRACT]
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Wednesday, 6 November 2013
Senate Chamber, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Chris Hazzard
Mr Ross Hussey
Mr Daithi McKay
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Mr Trevor Allen (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)
Miss Clare Rice (Bursary Student)

Apologies: None

2.05pm The meeting opened in public session

2.06pm Mr Girvan joined the meeting

2.08pm Mr Clarke and Mr Dallat joined the meeting

2.11pm Mr Copeland and Mr Hazzard joined the meeting

2.12pm the meeting moved to closed session; the C&AG and NIAO Officials left the meeting
2.15pm an Assembly Legal Advisor joined the meeting

2.23pm the Assembly Legal Advisor left the meeting

2.23pm the C&AG and NIAO officials re-joined the meeting

Inquiry into Department for Regional Development: Review of an Investigation of a
Whistleblower Complaint - Issues Paper

The Committee discussed an issues paper on its inquiry into the Review of an Investigation of
a Whistleblower Complaint.

Agreed: the Committee agreed to request from the Department for Regional
Development a copy of correspondence to the BBC and an internal audit report
in relation to this matter.

2.40pm Mr Hussey left the meeting
2.46pm Mr McKay joined the meeting

Agreed: The Committee agreed that the issues paper should form the basis of the
Committee’s report on this inquiry.

[EXTRACT]
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Wednesday, 29 January 2014
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Chris Hazzard
Mr Ross Hussey
Mr Daithi McKay

In Attendance: Miss Aoibhinn Treanor (Assembly Clerk)
Ms Lucia Wilson (Assembly Clerk)
Mr Trevor Allen (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Adrian McQuillan
Mr Sean Rogers

2.28pm The meeting opened in public session
2.30pm Mr Clarke left the meeting

2.50pm Mr Hazzard joined the meeting
3.06pm Mr Copeland left the meeting
3.07pm The meeting moved to closed session
NIAO officials left the meeting.

3.10pm Mr Clarke re-joined the meeting
3.14pm Mr Dallat left the meeting

3.16pm Mr Copeland re-joined the meeting
3.29pm Mr McKay left the meeting

3.30pm Mr Girvan left the meeting

3.31pm Mr Hussey left the meeting

NIAO officials returned to the meeting.

3.39pm Mr Girvan re-joined the meeting

7. Inquiry into NI Water’s Response to a Suspected Fraud and DRD: Review of an Investigation
of a Whistleblower Complaint — Correspondence and draft report

Members noted correspondence received from Mr Richard Pengelly, Accounting Officer,
Department for Regional Development, and from the whistleblower.

4.10 pm Mr Clarke left the meeting
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Agreed: The Committee noted the correspondence and agreed to defer consideration of
the draft report until Members should have sufficient time to consider additional
issues raised in the correspondence.

Agreed: The Committee also agreed to write to the whistleblower acknowledging his very helpful
submission and declining oral briefing from him on the matter.

4.15 pm Mr Clarke re-joined the meeting

[EXTRACT]
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Wednesday, 19 March 2014
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Chris Hazzard
Mr Ross Hussey
Mr Sean Rogers

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Trevor Allen  (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)

Apologies: Mr Daithi McKay
Mr Adrian McQuillan

2.39pm The meeting opened in public session
2.40pm Mr Rogers joined the meeting
2.46pm The meeting moved to closed session
2.57pm Mr Copeland joined the meeting

3.00pm Ms Boyle left the meeting; Mr Dallat took the Chair

5. Inquiry into NI Water’s Response to a Suspected Fraud and Inquiry into DRD: Review of a
Whistleblower Complaint — Consideration of Draft Report

Agreed: The Committee agreed to defer consideration of the draft report on the above
inquiries until the meeting of 26 March 2014.

[EXTRACT]
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Wednesday, 26 March 2014
Room 29, Parliament Buildings

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Alex Easton
Mr Paul Girvan
Mr Chris Hazzard
Mr Daithi McKay
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Trevor Allen (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)
Miss Clare Rice (Bursary Student)

Apologies: Mr Ross Hussey
2.06pm The meeting opened in public session
2.09pm the meeting moved to closed session
2.11pm Mr Clarke joined the meeting
2.15pm Mr Rogers left

2.16pm Mr Hazzard joined the meeting
2.20pm Mr Rogers re-joined the meeting
2.21pm Mr Girvan left the meeting

2.25pm Mr Copeland left the meeting
2.26pm Mr Clarke left the meeting

2.31pm Mr Clarke re-joined the meeting
2.32pm Mr Copeland re-joined the meeting
2.38pm Mr Girvan re-joined the meeting
2.39pm Mr Clarke left the meeting

2.40pm Mr Clarke re-joined the meeting

Inquiry into NI Water’s Response to a Suspected Fraud and Inquiry into DRD: Review of a

Whistleblower Complaint — Consideration of Draft Report

The Committee noted correspondence from the whistleblower concerned with the inquiry into

DRD: Review of a Whistleblower Complaint.

2.49pm the meeting suspended

2.54pm the meeting resumed in closed session with the following members present
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Ms Boyle

Mr Dallat

Mr Clarke

Mr Copeland
Mr Easton
Mr Girvan

Mr Hazzard
Mr McQuillan
Mr Rogers

The Committee considered the draft report on the above inquiries.
Forward Section

Paragraphs 1 to 3 read and agreed

2.55pm Mr McQuillan left the meeting

2.56pm Mr McQuillan left the meeting

Paragraphs 4 to 6 read and agreed

Paragraph 7 deleted

Paragraphs 8 read and agreed

Paragraphs 9 and 10 read, amended and agreed
Paragraph 11 read and agreed

3.05pm Mr Copeland left the meeting

Paragraph 12 read and agreed; moved to replace deleted paragraph 7
3.06pm Mr Easton left the meeting

Paragraph 13 read, amended and agreed

NI Water’s response to a suspected fraud — body of report
Paragraphs 1 to 5 read and agreed

Paragraphs 6 and 7 read and agreed

3.11pm Mr Hazzard left the meeting

Paragraphs 8 to 14 read and agreed

Paragraph 15 deferred to the meeting of 2 April 2014
Paragraph 16 read and agreed

3.15pm Mr Copeland re-joined the meeting

3.18pm Mr Clarke left the meeting

3.20pm Mr Clarke re-joined the meeting

Paragraph 17 read and agreed

Paragraphs 18 and 19 read and agreed

Paragraph 20 deferred to the meeting of 2 April 2014
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3.27pm Mr Copeland left the meeting

3.27pm Mr McQuillan re-joined the meeting
Paragraphs 21 to 22 read and agreed
Recommendation 1 read and agreed

Paragraphs 23 to 28 read and agreed

Paragraph 29 deferred to the meeting of 2 April 2014
Paragraphs 30 to 32 read and agreed
Recommendation 2 read and agreed

Paragraph 33 read and agreed

Paragraph 34 read, amended and agreed
Recommendation 3 read and agreed

Paragraph 35 read and agreed

3.35pm Mr Easton re-joined the meeting

3.35pm Mr Clarke left the meeting

3.36pm Mr McKay joined the meeting

Paragraph 36 read, amended and agreed

Paragraph 37 read and agreed

Paragraphs 38 to 41 read and agreed

3.42pm Mr Girvan left the meeting

Paragraph 42 read, amended and agreed
Recommendations 4 and 5 read and agreed
Paragraph 43 read and agreed

Paragraph 44 read, amended and agreed
Recommendation 6 read, amended and agreed

NI Water’s response to a suspected fraud — Executive Summary
Paragraphs 1 to 3 read and agreed

Paragraph 4 deferred to the meeting of 2 April 2014
Paragraphs 5 to 15 read and agreed

Paragraph 16 read, amended and agreed

NI Water’s response to a suspected fraud - Summary of Recommendations
Recommendations 1 to 5 read and agreed

Recommendation 6 read, amended and agreed
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DRD: Review of a Whistleblower Complaint — body of report
Paragraphs 1 and 2 read and agreed

Paragraph 3 read, amended and agreed

Paragraphs 4 and 5 read and agreed

Paragraphs 6 to 9 read and agreed

Recommendation 1 read and agreed

Paragraphs 10 to 13 read and agreed

Recommendation 2 read and agreed

Paragraphs 14 to 25 read and agreed

Recommendation 3 read and agreed

Paragraphs 26 to 31 read and agreed

4.01pm Mr Girvan re-joined the meeting

Paragraphs 32 to 37 read and agreed

Recommendation 4 read and agreed

Annex A read and agreed

DRD: Review of a Whistleblower Complaint — Executive Summary
Paragraphs 1 to 8 read and agreed

4.08pm Mr McKay left the meeting

Paragraphs 9 to 18 read and agreed

DRD: Review of a Whistleblower Complaint - Summary of Recommendations
Recommendations 1 to 4 read and agreed

Agreed: The Committee agreed to defer final consideration of the draft report on the
above inquiries until the meeting of 2 April 2014.
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Wednesday, 9 April 2014
Northern Ireland Audit Office,
106 University Street, Belfast

Present: Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)
Mr Trevor Clarke
Mr Michael Copeland
Mr Paul Girvan
Mr Chris Hazzard
Mr Ross Hussey
Mr Adrian McQuillan
Mr Sean Rogers

In Attendance: Ms Lucia Wilson (Assembly Clerk)
Mr Trevor Allen (Assistant Assembly Clerk)
Mrs Danielle Saunders (Clerical Supervisor)
Mr Darren Weir (Clerical Officer)
Miss Clare Rice (Bursary Student)

Apologies: Mr Alex Easton
Mr Daithi McKay

The Committee undertook a visit to the Northern Ireland Audit Office, 106 University Street,
Belfast and, after meeting staff in their offices, Members were briefed on the NIAO’s Value for
Money Work Programme.

3.29pm The meeting opened in closed session
3.58pm Mr McQuillan left the meeting

4.00pm Mr McQuillan re-joined the meeting
4.02pm Mr Hazzard left the meeting

4.04pm Mr Hazzard re-joined the meeting

4.10pm Mr Dallat left the meeting

Inquiry into NI Water’s Response to a Suspected Fraud and Inquiry into DRD: Review of a
Whistleblower Complaint — Consideration of Draft Report

The Committee continued its consideration of the draft report on the above inquiries.

Members noted correspondence from the Northern Ireland Audit Office clarifying issues
raised during the meeting of 26 March 2014.

NI Water’s response to a suspected fraud — body of report
Paragraph 15 read, amended and agreed
Paragraph 20 read, amended and agreed
Paragraph 29 read, amended and agreed

NI Water’s response to a suspected fraud — Executive Summary
Paragraph 4 read, amended and agreed
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Forward Section
Paragraphs 1 to 3 read and agreed

4.10pm Mr Dallat left the meeting

Agreed: The Committee agreed the minutes, minutes of evidence and correspondence to
be included as appendices to the report.

Agreed: The Committee ordered the report to be printed.

[EXTRACT]
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25 September 2013

Members present for all or part of the

proceedings:

Ms Michaela Boyle (Chairperson)
Mr John Dallat (Deputy Chairperson)

Mr Trevor Clarke

Mr Michael Copeland
Mr Alex Easton

Mr Paul Girvan

Mr Daithi McKay

Mr Adrian McQuillan
Mr Sean Rogers

Witnesses:

Mr Gary Fair
Ms Deborah McNeilly
Mr Richard Pengelly

Ms Sara Venning

In attendance:

Mr Kieran Donnelly

Ms Fiona Hamill

Department
for Regional
Development

Northern Ireland
Water

Comptroller and
Auditor General

Treasury Officer of
Accounts

1. The Chairperson: We have with us
Mr Kieran Donnelly, the Comptroller
and Auditor General (C&AG); Ms Fiona
Hamill, the treasury officer of accounts;
Mr Richard Pengelly, accounting
officer in the Department for Regional
Development (DRD); Ms Deborah
McNeilly, the acting deputy secretary
of DRD; Ms Sara Venning, the interim

chief executive officer (CEO) of NI Water;

and Mr Gary Fair, the director of the
shareholder unit of NI Water. Richard,
you and your team are very welcome.
Today we are considering the Audit
Office report on the inquiry into NI
Water’s response to a suspected fraud.
Does any Member want to declare an
interest? There are no declarations. We
have a line of questioning, and | will

start.

2. At the heart of the Audit Office report
is the commercial relationship between
NI Water and contractor company E.

Invoice slicing, a practice that brings
payments to contractors under the radar
of proper control arrangements, drew
attention to this case. However, the
unauthorised extension of the contract,
unapproved expenditure under the
contract, and an additional £1-4 million
of survey work awarded over and above
the original contract, also suggests that
that contract operated in the interests
of company E rather than those of NI
Water. Was that the case?

Mr Richard Pengelly (Department for
Regional Development): Chair, thanks
for that. It is difficult to say that getting
over £1-4 million worth of work, as you
suggest, that was not within the terms
of the defined contract is not somehow
in the interests of the company.
However, | am confident that there was
no malign act at play. It was a point in
time. The Committee has very helpfully
looked at the issue and drawn out
some conclusions that we are working
on. The issue was that it was a time
when there were well-acknowledged
difficulties in contract management,
particularly contract extensions,
throughout 2009 and 2010. The reality
was that all the work was needed. The
work was undertaken, and it was paid
for in accordance with rates that had
been agreed under the terms of the
appropriately-let contract, recognising
that it was inappropriately extended.
The nub of your question was whether
there was any malign force at play in the
extension. None of the work undertaken
shows that to be the case.

The Chairperson: Obviously, it is a

key accountability control and long-
established Department of Finance and
Personnel (DFP) guideline that the C&AG
is notified of suspected fraud. Why did
the Department not take that important
step at that time to inform the C&AG?

Mr Pengelly: We absolutely recognise
the importance of doing that. It is a
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10.

11.

12.

widely-accepted principle. It should have
been done in that case, but was not. It
was an administrative oversight. There
was a small tangential reference to it in
an e-mail that went to the C&AG about
that time, but that does not excuse

the lack of formal and appropriate
notification that should have been made
at the time that the suspected fraud —

The Chairperson: You say that there was
a small reference in an e-mail.

Mr Pengelly: There was an e-mail

from the accounting officer of the time
updating the C&AG on some other work
that was happening. There was a small
reference in it, but | am just mentioning
that, Chair; that does not excuse the
lack of formal notification to the C&AG
that should have happened but did not.

The Chairperson: The Committee will
now draw out key aspects of the case —
each member will do so — particularly
the aspect of learning for investigative
good practice. | ask members to keep
their questions brief and to the point.

Mr Girvan: | will attempt to keep my
questions brief, but that will be very
difficult.

Thank you very much for coming along. |
have concerns about why a disciplinary
procedure was in place before a

fraud investigation was called for or
completed. | have concerns about how
that transpired. Richard, maybe you
could explain what brought that about.

Mr Pengelly: | will say a few words

on this, but the disciplinary case was

a matter for the employer. The legal
employer was Northern Ireland Water, so
Sara might want to supplement what |
say.

The guidance, then and now, is clear
that disciplinary procedures should

not precede the fraud investigation.
That should not have happened. | will
make one contextual point. | want to

be very careful about how | express

it to the Committee. | do not offer it

as an excuse; it is just a contextual
point. There were previous difficulties in
Northern Ireland Water with contractual

13.

14.

issues. This was at the height of that
time. The senior management team

and other key officials, such as the

head of the internal audit team, were
very heavily loaded with carrying out
that work. To be fair to Northern Ireland
Water, there was a rapid response to the
identification of the issue. To be critical,
more speed and less haste might

have been the plan that it should have
adopted. The then chief executive asked
for investigations to proceed under the
disciplinary process. Part of that was

lax language on his part, because it was
about saying that those team members
put their hands up and said that they
were doing something which we believe
was inappropriate and that it was also
recognised as a potential indicator of
fraud. He clearly wanted to find out more
about that, but he was also cognisant of
the fact that you need to tread carefully
when interviewing somebody in those
circumstances to capture the evidence.
That process preceded the full fraud
investigation.

As | said, the guidance recognises

that that should not happen. It is not

a position that we would want to allow
to happen again. Our guidance has
been refreshed and renewed; we have
drawn the point out. Northern Ireland
Water’s guidance, our guidance and DFP
guidance brings that out very clearly.

Ms Sara Venning (Northern Ireland
Water): | concur with what Richard

has said. We accept that disciplinary
proceedings should not precede any
fraud investigation. We are very clear
on that internally, and we have been
very clear on that internally as we

have communicated with staff since

we have received the report. Again, |
would back that up by saying that, at
that time, the former chief executive
wanted to establish the facts. He asked
for interviews to be carried out under
the disciplinary process, and we believe
that that was to afford the individuals
and the company the protection that
the facts would have been gathered in
a way that meant that they could be
used in any subsequent investigation

if required. However, we accept that in
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15.

16.

17.

18.

19.

no circumstances should a disciplinary
proceeding happed before a fraud
investigation.

Mr Girvan: That makes me wonder why

a fraud investigation was ongoing at the 20.

same time as disciplinary proceedings
were going ahead. The report mentioned
someone receiving a telephone call
about disciplinary proceedings being
taken. | do not know whether that sort of
process is the norm. It does not seem
right to me that you would do anything

associated with disciplinary proceedings 22

over the telephone; you would deal with

it in a proper format. Who instructed 23.

that that phone call happen or who
made that phone call?

Mr Pengelly: | think that Sara may want
to come in with more of the detail,

but the telephone call you refer to

was made around 20 January. | made

a point about lax language: the chief 24,

executive instructed that interviews
under the disciplinary process should
take place, and the telephone call that
followed soon after was not made under
the formal disciplinary process. The
employee concerned was on leave at the
time, so it was an initial contact to try to
find out the facts of the case.

One key reason why it is very
important not to undertake disciplinary
proceedings in advance of a fraud
investigation is because it could put
people on alert. While not excusing it,
in this particular case the individuals
concerned were already well aware of
that because their involvement had
come out in the review by the head of
internal audit that was commissioned
in early January. To answer your main
question, it was not a formal disciplinary
interview; it was a fact-finding
discussion.

26.

Mr Girvan: You must appreciate that,

in the interests of openness and
transparency, that would definitely not
be encouraged. It should not have been
dealt with on that basis.

Mr Dallat: Can you tell the Committee 27.

whether it was Laurence MacKenzie, the
former CEO, who, in his usual cavalier

21.

25.

fashion with no regard for any kind of
procedures, ordered this disciplinary
procedure thereby jeopardising the
investigation?

Mr Pengelly: The chief executive at the
time was Mr MacKenzie.

Mr Dallat: Yes. | think that that helps

to give a flavour to it given all the other
things that were going on at NI Water at
the time, for which your Department was
responsible.

Thanks, Paul.

Mr Girvan: You mentioned a couple of
dates, there. | appreciate that the CEO
directed staff to begin the investigations
on 23 January. What role did senior
managers play in advising him of the
risks of running both concurrently?
Procedurally, that seems wrong.

Mr Pengelly: | have to confess, | do

not have any documentary evidence of
any advice given to the chief executive
at the time, and | was not privy to any
conversations that were taking place at
senior management level. Sara, | do not
know whether you want to add anything?

Ms Venning: No, other than that the
senior team made the chief executive
aware of the fraud policy and the

need to escalate the suspected fraud

in line with the fraud policy. That

was communicated to our corporate
governance team on 27 January, and
the initial investigation and confidential
inquiry form was completed on 28
January, which kicked off our notification
formally to the Department. There would
have been advice and conversations
pbetween the management team and the
chief executive in that regard at that
time.

Mr Girvan: | want to just step back
slightly from that date. What was the
first indication that the problems were
associated with suspected fraud? How
many weeks or months prior to the
telephone call was that?

Mr Pengelly: The key indicator of fraud
was the invoice-slicing. | do not know
the precise date, but the chief executive
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28.

29.

30.

31.

32.

33.

commissioned work from internal

audit on 3 December 2009, and the
report was presented to the executive
committee on 11 January; so, it was
sometime within that piece of work that
the head of internal audit identified
invoice-slicing.

| hope that this does not come across
as being overly pedantic, but invoice-
slicing is an indicator of fraud. There
was no evidence of actual fraud at that
stage. That said, to internal audit, that
should get the antennae wobbling. It
was an indicator of fraud, so it was
brought forward some time in that
period between early December and 11
January.

Mr Clarke: | have difficulty with respect
to what you are saying, Richard, and
what Sara has said. Sara talked about
an instruction under the former chief
executive to carry out the disciplinary
process, which was a process. Your
words were that it was just initial
contact. Can we clear up whether the
telephone call that my colleague is
talking about was initial contact or was
part of the disciplinary process? Given
that you said earlier that you do not
have responsibility for Northern Ireland
Water, albeit you oversee it, if what Sara
is saying, which is that the former chief
executive said that it was part of the
disciplinary process, then it was part of
the disciplinary process, but can we get
clarification on that?

Mr Pengelly: The instruction was to
carry out an investigation under the
disciplinary process.

Mr Clarke: So, it was not just initial
contact.

Mr Pengelly: No, but the person who
then undertook the disciplinary process
prior to going into the full disciplinary
review conducted an initial telephone
conversation with the employee.

Mr Clarke: My reading of the report
was that the process started with a
telephone conversation. Sara, when a
member of staff is off, does Northern
Ireland Water conduct disciplinary
processes over the telephone?

34.

35.

36.

37.

38.

39.

40.

Ms Venning: Absolutely not. We have a
well defined disciplinary process.

Mr Clarke: So, that is not your process.
Can you see how some of us were
sceptical that you were tipping off some
of those who were alleged to have been
involved in invoice-slicing and suspected
fraud?

Ms Venning: If | can take you back

to the CEOQ’s instruction to conduct
interviews under the disciplinary
process, which is in the report and
was given via e-mail on 20 January.
Following that, there were a series of
telephone conversations between the
chief executive and the person asked to
do this work, thereby setting the scene
from the chief executive to the then
director of customer services asking
him to establish the facts. The formal
disciplinary hearings took place in July.
Are you satisfied with that answer?

Mr Clarke: OK.

Mr Dallat: Was the disciplinary process
that we are talking about initiated by the
chief executive by way of a telephone
call?

Ms Venning: No. The chief executive set
out, in an e-mail on 20 January which

is laid out in this report, to the director
of customer services asking him to
conduct interviews under the disciplinary
process to clarify the three points

that are in the report, to understand

the reasons, to find out who gave the
instructions and to consider what steps
might need to be taken. It was not,
under our policy, a formal disciplinary
hearing. Those hearings were conducted
later in the year when charges were
framed and individuals were written to.
You cannot have a disciplinary process
unless you have evidence of a charge

to put to the individuals, so what was
happening was fact-finding in order to
understand what the facts were.

To take you back to alerting staff if a
suspected fraud had happened; to be
very clear, in this instance, the invoice-
slicing was offered up unprompted

by the individuals involved. So, there
was no danger through the telephone
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41.

42,

43.

44.

45.

46.

47.

48.

49.

50.

conversations that were had in this
particular instance that they were
alerted to us being aware of the activity
that they had carried out because they
made us aware of the activity.

Mr Clarke: That is not my understanding
from reading the report. The person had
suggested in the initial conversation that
it was his line manager. Then, later, he
changed that to the director. So, | am
still concerned about NI Water’s fishing
exercise. At the very start of today’s
conversation, my colleague talked about
starting the disciplinary process before
the fraud investigation. | think there

has been an acceptance that that may
have been the case here. How, Sara,
can you then suggest that you can go on
fishing exercise, when we already have

a suspected fraud? Now, you are telling
us that you went on a fishing exercise to
try to get some information before you
started the disciplinary process. That is
what it sounds like.

Mr Pengelly: | think that —
Mr Clarke: Maybe if Sara could answer.

Ms Venning: The director of customer
services was —

Mr Girvan: Is that Liam Mulholland?
Ms Venning: It is.

The interviews that Liam carried out,

in conjunction with the head of internal
audit and a member of the human
resource (HR) team, were to understand
the reasons behind suppressing the
invoices to £20,000, to get clarity on
who gave that instruction and to then
take that back to the chief executive to
consider what the next steps would be.

Mr Clarke: Do you think that the best
way to carry that out was over the
telephone?

Ms Venning: No, | do not think that
the best way to carry that out was over
the telephone. There was an initial
telephone —

Mr Clarke: Given that this arose two
to three months prior to the telephone
call, what was the urgency to make the

51.

53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

phone call, as opposed to waiting until
that member of staff had returned to
work? Has somebody else something to
cover up?

Mr Pengelly: | think that it was a matter
of days before the phone call.

Ms Venning: The report came —

Mr Clarke: The internal audit bringing
forward the suspected fraud was some
months —

Mr Pengelly: The report was on 11
January.

Ms Venning: The report came to light on
11 January.

Mr Pengelly: The phone call was on 20
January, | think.

Mr Clarke: | make it 3 December
actually.

Mr Pengelly: On 3 December the work
was initiated, but the internal audit work
ran from 3 December —

Mr Clarke: The work may have been
initiated on 3 December, but it had
already come to light at that stage that
there was a problem.

Mr Pengelly: At 3 December, the chief
executive was aware that the contract
had been extended. The invoice-slicing
became —

Mr Clarke: And also on 3 December,
they knew that they did not have
budget approval for spending that
extra £465,000. So, they knew, on 3
December, that something was going
wrong. The telephone call did not take
place until 20 January.

Ms Venning: There was no —

Mr Clarke: Two months had passed by
that date. Then, there seems to have
been an urgency to make a phone call,
as opposed to waiting until the member
of staff returned to work.

Mr Pengelly: The phone call was very
much in the context of the invoice-
slicing. That became apparent only in
the period between 3 December and
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65.

66.

67.

68.

69.

11 January. That was the indicator

of fraud. It was the invoice-slicing

that prompted the suspected fraud
investigation, not the contract extension.
That was a contract management issue
on which a parallel piece of work was
ongoing, and a series of actions and
recommendations have been taken
forward. This was a particular fraud
indicator.

Mr Girvan: Was this the first fraud
investigation in Northern Ireland Water?

Ms Venning: | would not think so. There
was a well-established fraud response
plan. So, no, | would not say that it was
the first, although | could not say to the
Committee what the previous frauds that
have been investigated were. However,

| am aware that we have investigated
fraud since.

Mr Girvan: | appreciate that there

might well have been lessons learned
from that, which have probably led to
some changes being made to how the
organisation deals with matters such as
that.

At that stage, | wonder what the capacity
was to do internal investigations —
because it is internal. If there was a lack
of capacity, was there ever a time when
you thought that you should look outside
your organisation and bring some other
independents in to undertake such a
body of work?

Ms Venning: Yes. In the context of this
review, external assistance was sought
in the form of forensic accountants.
So, it was recognised, even through
this investigation, that the internal
team could benefit from some external
support. Those forensic accountants
were brought in and carried out some
forensic work in relation to electronic
data by looking at hard drives and e-mail
communication that had been carried
out. They also gave some ad hoc and
informal-type advice to the head of
internal audit on how the investigation
was being framed. However, their main
remit was to provide support in relation
to the electronic data.

70.

71.

72.

73.

74.

75.

Mr Girvan: | just want clarification on
one point. | want to know what the
capacity in Northern Ireland Water was,
at that time, to deal effectively with that
type of investigation. Was it just its own
internal accounting department or was
there expertise to actually deal with
that?

Ms Venning: At that time, we had an
internal audit department, so qualified
auditors were part of the company. We
also had a finance department. However,
the internal audit team was asked to
head up the investigation.

Mr Dallat: Paul’s question is very useful,
but we have not got to the bottom of
why your former chief executive went
about this in such a cavalier fashion.
Can | be helpful, perhaps, in jolting your
memory? He was having problems with
his non-executive directors, he needed
to sack them, and invoice-slicing was
commonplace in NIW for years. He found
the reason, and he succeeded in what
he wanted to achieve, namely to dump
the non-executive directors who were
causing him problems with the manner
in which he was running NIW. Is there
any element of truth in that? Remember
that your Minister has apologised for
that.

Mr Pengelly: From my perspective,

Mr Dallat, | know that those issues
have been aired before. | have no
personal memory of that; | was not in
the organisation at the time. | have
not sought to look at the detail of that,
because it is not within the scope of
the report that | am here to answer
questions on today. | cannot offer you
any assistance with that point.

Mr Dallat: That is the problem. There
are people who came before you who do
know about that. However, | understand
that your Department is resisting

having those people appear before this
Committee. Therefore, a lid can be kept
on the most appalling period in NIW’s
history. Quite frankly, this Committee
needs to know about that.

Mr Girvan: | appreciate that the audit
would have looked at papers and
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76.

7.

78.

79.

80.

81.

82.

83.

84.

85.

ensured that they all followed, but | have 86.

heard a statement that paper reviews
mean nothing.

87.

Mr McQuillan: Sara, in an earlier answer
to Paul, you talked about the period
when the investigation started. At what
stage did you decide that it was to be a
fraud investigation?

88.

Ms Venning: On 23 January, the chief
executive wrote to the head of internal
audit and asked her to commence an

investigation into suspected fraud.

Mr McQuillan: You went on to say that
you had a well-rehearsed fraud response
plan. Was that enacted when it should
have been or was it veered away from?

| envisage that what John Dallat said is
correct — it was not enacted at all but
was left sitting on a shelf while the chief
executive went off on a solo run.

Ms Venning: On 23 January, the chief
executive instructed the head of internal
audit. That was a Saturday. There

was a delay from 23 January to 27
January, and, on 27 January, the head of
corporate governance was made aware
that there was to be an investigation
into suspected fraud, at which point the
fraud response plan —

Mr McQuillan: — should have been
enacted.

Ms Venning: — should have been
enacted.

Mr McQuillan: Was it enacted?

Ms Venning: There were certainly
deficiencies. It was enacted in the
sense that that was when the initial
confidential inquiry form was completed
and passed to the Department,

but the deficiencies that we are
discussing today are about the fact
that the disciplinary interviews and that
disciplinary work had commenced in
advance.

91.

Mr Copeland: Richard, do you think that
a fraud took place?

Mr Pengelly: Based on the evidence 92.

that | have reviewed, no; | do not.

89.

90.

Mr Copeland: You do not think a fraud
took place?

Mr Pengelly: | do not believe that the
invoice-slicing was fraudulent.

Mr Copeland: | am no great believer in
coincidence, but 386 invoices is four
short of 390, and 390 looks to have a
certain connection with £3-9 million.

| am not saying that that is case, but

it just looks like it to me. Paragraph

48 states that 18,000 meters were
checked and 50,000 properties were
surveyed. In my view, it uses a very
curious form of words. It says that they
checked the values against the invoices.
In other words, the rates for the work
that had been invoiced were correct. It
does not say whether the work was done
or whether anyone checked that it was
done. It also wanders into rather strange
language when it states:

“against relevant customer billing records;
meters were not physically inspected”.

That takes me back to how company

E ever became involved in Northern
Ireland, what the structure of the
company was, how it got the work, and
what it actually did. It seems that its
main function was to send out invoices
that correlated to the requirements of
the slicing operation. | will come back to
that later.

Mr Pengelly: Again, | will cover my
knowledge of it, and Sara can add any
detail that | miss. The contract was for
the installation of meters. It states that
invoice rates were agreed. You need to
bear in mind that, at that stage, there
had been a contract extension that
should not have happened. However,
as for the contract that was let and
erroneously extended, the check was to
make sure that the rates on the invoice
agreed with the contract so that the
company was being charged what the
contract anticipated it being charged.

Mr Copeland: Was there a check that
the company had done the work that
justified the raising of the invoice?

Mr Pengelly: There were three stages
to check whether the work had been
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93.

94.

95.

96.

97.

98.

done. After every meter was installed,
the company took a photograph of it
and sent it to Northern Ireland Water.
The meter was then added to Northern
Ireland Water’s billing system. The first
check was to make sure that there was
a post-installation photograph of every
meter for which there had been an
invoice.

Secondly, there was a check that they
were all on the billing system. The

third check, which was conducted

after the first two had been concluded
satisfactorily — this is specifically drawn
out in the report — was to see whether
a meter reader, who was independent

of the whole process of installation and
had nothing to do with the company,

had physically visited the installation

to take a meter reading to confirm its
existence. Of the sample, the report
highlights that there were, initially, 14
cases in which that was not possible.

In a number of cases, the reason was
that the meter had not reached the point
at which it was due to be read by the
independent reader. In the other eight
cases, the report concluded that that
needed to be followed up. That takes us
beyond the quality of the investigation.
Post the investigation, those eight cases
were followed up and the meters were
physically inspected.

Mr Copeland: And found to be there?
Mr Pengelly: And found to be there.

The Chairperson: | remind members to
stick to their line of questioning. | know
that some members will be covering that
area later. Mr Girvan, are you finished?

Mr Girvan: | am happy enough for now. |
think that Trevor is going to follow up on
the issues that | raised.

Mr Clarke: Actually, | want to go back,
because | still do not have clarity in

my mind. We are struggling with the
timing of the suspected fraud and

the disciplinary procedure. | am not
satisfied with what Sara said about the
disciplinary procedure because, clearly,
the chronology in the Audit Office report
suggests that the chief executive sent
an e-mail on 20 January instructing

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

interviews under the disciplinary process
to start. Are we to accept that it was not
a fishing exercise on 20 January, but
that it was the start of a process? Sara,
are you satisfied with the report, how
the Audit Office has presented it and the
facts in it?

Ms Venning: | am satisfied that this is
an accepted report. On that basis, we
have to accept what is laid before us.

Mr Clarke: So you accept that it was not
a fishing exercise? | think that the words
that you used —

Ms Venning: Fact-finding.

Mr Clarke: If you accept the report, it
was not factfinding; it should have been
a disciplinary process — if you accept
the report, that is.

Ms Venning: We are accepting the
report.

Mr Clarke: So the chief executive sent
an e-mail to start a process on 20
January. Is that right?

Ms Venning: He did.

Mr Clarke: And instead of starting a
process, you went fact-finding?

Ms Venning: The chief executive
e-mailed on 20 January to start the
disciplinary process, but he qualified his
e-mails with telephone conversations
with the person whom he had e-mailed,
advising what he wanted, which was to
find the facts. The formal hearings —

Mr Clarke: In that comment, you will
accept the difficulty that we have with
telephone calls. It is the same as the
difficulty with starting a process with
telephone calls. Let us work on the
facts. We have e-mails in which the chief
executive contacted someone to start a
process. Anything else other than that,
including telephone conversations, is
hearsay. Is that fair?

Ms Venning: | can accept that.

Mr Clarke: Someone suggested that the
audit team was a qualified audit team;
is that correct?
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111.

112.

113.

114.

115.

116.

117.

118.

119.

Ms Venning: Yes.
Mr Clarke: And you accept the report?
Ms Venning: Yes.

Mr Clarke: Will you then accept the
criticism that the audit team was not
qualified in dealing with fraud?

Ms Venning: Yes.

Mr Clarke: So you will understand the
scepticism because, although Richard
has said that he is satisfied that fraud
has not taken place, by your own
admission, your internal audit team was
not experienced in dealing with fraud
cases.

Ms Venning: | accept that our audit
team had limited experience in fraud
cases. It was supplemented by a
forensic team that was external to

the company, which had extensive
experience in fraud cases and provided
the internal team with some support. |
back and support Richard’s comments
about the belief over whether fraud had
happened in that case.

Mr Pengelly: May | add, Mr Clarke,
that DFP guidance, our departmental
advice and the Northern Ireland Water
fraud response plan recognise that
there is a range of people who may be
appropriate to lead fraud investigations.
Sometimes, it is the head of internal
audit and, sometimes, it is an external
specialist. Indeed, our normal default
position is to use the relevant director
within the business area. The key is

to supplement that person with the
right skills, as happened in this case,
or, in more complex or novel cases, to
bring in a lead investigator who has the
appropriate skills. | am not saying that,
in this case, it was perfectly right, | am
just highlighting the subtlety that the
guidance recognises that it does not
have to be a qualified fraud specialist
that leads every fraud investigation.

Mr McQuillan: On that point, the
recommendation in paragraph 42 states
that investigations should be carried out
by people who have knowledge of:

120.

121.

122,

123.

124,

125.

“collecting evidence in accordance with the
provisions of the Police and Criminal Evidence
(Northern Ireland) Order 1989.”

Did the external auditors that you
brought in have that experience?

Ms Venning: Yes. They were brought in
to carry out the electronic data capture,
and they had that experience. However,
at that time, the head of internal

audit was not qualified. She since has
qualified, and has taken six members of
staff from across NI Water and is taking
them through training and getting them
qualified in the gathering of evidence.
However, the answer to your question is
yes; they did have that knowledge.

Mr McQuillan: Things may look up in the
future if those six qualify.

Ms Venning: Yes. It is a range of people
from across the organisation, from
internal audit, corporate governance and
our accounting and legal teams.

Mr Clarke: | just want to come back on
that point and follow up on your last
response, Richard. | accept that internal
audit is not always looking for fraud,
but, looking at paragraph 43, why were
the services of the PSNI not engaged,
given that they would have relevant
experience? Also, bearing in mind that
there was a suspicion of fraud on 23
January, and given your admission that
there would not have been expertise
internally, why did no one go to an
external organisation such as the PSNI,
which does have that experience and
has people trained in looking for fraud?

Mr Pengelly: Unfortunately, | can only
speculate in answer to that. | suspect
that, at the time, the guidance was not
absolutely prescriptive about contact
with the likes of the PSNI. The view was
that the individuals concerned had held
their hands up and said that that is the
operating procedure. It was not seen
as particularly complex. | think that, in
hindsight, the phone call should have
been made to PSNI. In conversations
that | have had with Sara over the past
couple of days, she has assured me
that, in every case of suspected fraud
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126.

127.

128.

129.

130.

131.

132.

since, contact is made with the PSNI at
an early stage.

Mr Clarke: | accept what you are saying
Richard, and | think that that is useful.
However, for someone who is a bit
cynical about how this stuff works or
someone from the outside looking in,
can you see that you have not invited in
an organisation that has expertise, you
have taken on board people allegedly
putting their hands up to a degree, but
that you could also read this as a bit of
a cover-up within Northern Ireland Water
— that it did not want to uncover the
fraud?

Ms Venning: You could, but | would not
accept that as being the case in any
shape or form. | would suggest that
the thinking in the organisation at that
time was that they had uncovered an
indicator of fraud but, at that time, they
had no evidence of fraud. In dealings
with the PSNI, it is always useful to

be able to bring to them the evidence.
Before they will take anything forward
or offer a case number, they will

seek evidence, although | assure the
Committee that we are very clear on
this and have engaged with the PSNI
on every case of fraud, no matter how
small, since this report was issued. We
have very close links with the crime unit.

The Chairperson: Before | let Mr Easton
in to ask a question, the Deputy Chair
wants to ask a follow-up.

Mr Dallat: Just remind me, as | just
skim through this, who were the external
people brought in to look at this fraud.

Ms Venning: The company was Deloitte.
It had been engaged by us at that time
to look at another major contract.

Mr Dallat: So Deloitte was already
well immersed and involved in NIW’s
activities?

Ms Venning: It had an assignment and
was working for us at that time. We
were able to go to Deloitte with this
assignment, and we engaged it to take
on that work.

133.

134.

135.

136.

137.

138.

139.

140.

141.

142,

Mr Dallat: | asked that question,
Chairperson, because the issue has
arisen previously. We have internal
auditors and we have external auditors,
and then we have auditors who
investigate alleged fraud. You were using
the same people who were already

well immersed in NIW. They were in a
position to be biased, if you like.

Ms Venning: They were engaged in

a specific commission for NIW. They
were neither our internal nor external
auditors; they were engaged in a specific
piece of forensic accountancy work for
NIW at that time.

Mr Dallat: Were Deloitte the only people
who were involved? Was Ernst and
Young involved in anything?

Ms Venning: Initially, it was the company
that provided internal audit services —

Mr Dallat: Chairperson, why do | have to
drag everything out? | expected, Sara,
that you would say that. Ernst and Young
was involved.

Ms Venning: Ernst and Young was

the company that provided NI Water’s
internal audit services in advance of NI
Water establishing its own internal audit
department.

Mr Dallat: Yes.
Ms Venning: It was not involved —

Mr Dallat: Is it not rather interesting
that Ernst and Young, which runs
international awards for the most
successful businesspeople, has, this
year, nominated Peter Dixon, whom
your former chief executive appointed
to head up the independent review
team that sacked the four directors?

| think that, from this moment on, we
want to get all the details and not just
have another skimming process. We
want to hear exactly what was going on.
This Committee’s work is of no value
if we are just having something that
was rehearsed for two or three days
presented to us. | am sorry, but that is
not on.

The Chairperson: | remind the Deputy
Chair that Mr Dixon has nothing to
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143.

144,

145.

146.

147.

148.

149.

do with this inquiry. That is just for
information.

Ms Venning: We are looking at 2010.

In 2010, the internal audit function was
entirely provided by NI Water by its own
internal audit team. Ernst and Young had
no input into the internal audit function
in NI Water in 2010, when these events
took place.

Mr Easton: | want to focus on

the disciplinary investigation. The
disciplinary letters issued to two
members of staff contained an error of
fact. Sara, can you tell us more about
that, please?

Ms Venning: Certainly. Under the
disciplinary procedure, letters needed
to be framed and charges placed to
the individuals concerned. Given the
procurement issues that had arisen

in the organisation, the head of HR
considered herself conflicted in that
regard and felt that she could not take
any part in advising on the disciplinary
process. Therefore, not having access
to HR advice internally, external advice
was sought. The external people were
provided with the information available
at the time and asked to frame charges
letters. That was done, and the letters
were put to the individuals. The
disciplinary hearing then proceeded to
hear the case, based on the charges
letters that were framed.

Mr Easton: What were the errors in the
letters?

Ms Venning: The letters stated that

the individuals were in breach of the
financial delegations because they

had limited invoices to £20,000

the emphasis being on the value

of £20,000 when, in fact, those
individuals had authority, under financial
delegations, to authorise invoices of up
to £50,000.

Mr Easton: Why were the facts not
checked before the letters went out?

Ms Venning: That is a very valid point.
We had, | suppose, outsourced that
activity to specialists, and we took the
output of their work and used it. We had

150.

151.
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155.

156.

157.
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159.

160.

engaged them in a professional capacity,
we had given them all of the information
that was available, and we had accepted
their professional output.

Mr Easton: So you are placing blame for
the mistake on the outsourced work?

Ms Venning: | suppose that we have to
hold our hands up and say that those
letters were not sufficiently checked
internally.

Mr Easton: OK, but you did it because of
the outsourcing.

Ms Venning: We bought that expertise.

Mr Easton: To put my mind at ease,
and so that we all know where we are
coming from, can you tell me who was
in the fraud team and who was in the
disciplinary team? Can you break that
down slowly?

Ms Venning: Certainly. The fraud
investigation was carried out by the head
of internal audit and supported by Liam
Mulholland. Paddy Murray was involved.
He is a member of the HR team. | was
chairperson of the disciplinary panel

for the disciplinary hearing and was
accompanied by a member of the HR
team.

Mr Easton: Who was that?

Ms Venning: Kathleen Simpson. To give
some context, | was the chair of the
disciplinary panel, but | joined NI Water
in late April/early May 2010. When |
was asked to be the chair, as someone
who was in no way involved with any

of the preceding events, | specifically
asked that those charges be framed for
me, having not had sufficient knowledge
of the events that had taken place. |
specifically asked that those charges be
framed. That was done via the external
advice.

Mr Easton: Why was Northern Ireland
Water’s policy for disciplinary processes
not followed?

Ms Venning: With regard to the earlier
phone calls?

Mr Easton: Yes.
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Ms Venning: | can only say that, at that
time, | suppose that it occurred in the
interests of trying to achieve speed over
substance. There was an intention to try
to get to a speedy conclusion with the
suspected fraud; the organisation did
not want a delay. | cannot condone that.
We are all very clear on the disciplinary
procedure that must be followed: of

the need to notify people and the need
to afford people representation. That

is what happened in the part of the
process in which | was involved.

Mr Easton: So the people who messed
up in the process, with the letters,
before you came along, should have
known the process for disciplinary
hearings?

Ms Venning: The external advisers?
They were aware of our process.

Mr Easton: And what about your staff,
before you came along? Would they have
known all of that; known the process?

Ms Venning: Yes.

Mr Easton: Who was in charge before
you came along?

Ms Venning: My role was split between
two individuals.

Mr Easton: Were they both doing the
disciplinary work before you came
along?

Ms Venning: Initially, the disciplinary
process was headed by Liam
Mulholland.

Mr Easton: |s that not a conflict of
interest because he was dealing with
the fraud at the same time?

Mr Pengelly: That is one of the key
issues, and it goes to the points that
Mr Clarke was asking about. | could
take the line that the disciplinary
process did not start until after the
fraud investigation, because those
preliminary investigations were not
disciplinary investigations, and it was
really July, when the letters kicked off.
The fact is that, in January, the chief
executive e-mailed, asking for interviews
under the disciplinary procedure. To my
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mind, the first time you mention it, it
is started. The substantive nature of
the work and the early interviews that
Liam Mulholland did were, realistically
and pragmatically, more part of the
early fraud investigation work than a
disciplinary process. That is why we
refer to them as preliminary inquiries
and interviews.

It is interesting — | suspect that we
may get to this later — that the terms
of reference for the fraud investigation
report do not refer to any interviews with
the key players. That in itself would be
a key failing were it not for the fact that
there was a parallel process of ongoing
interviews. Those were much more

part of the fraud investigation than of

a disciplinary process. As | said earlier,
the terminology was very lax. | do not
think that it was so much a conflict of
interest with Liam leading those early
interviews; that was done more with

a fraud investigation hat on. It was
really around July that the charges were
framed, and you —

Ms Venning: | took over.

Mr Pengelly: — took over the panel.
There was not much happening,
disciplinary wise, before July.

Mr Easton: | do not accept that. We
have the director of customer services,
Liam Mulholland, directly involved in a
disciplinary process, and you took over
that and the fraud. That is a complete
conflict of interest because he was
doing both roles. Somebody in that
senior position should know 100% how
to do a disciplinary hearing, and the
process. It is quite clear that he must
have known about those phone calls
and letters. Would he not have given —

Ms Venning: The letters were within
my time. It goes back to the crux of
the matter being the conversations —
| accept that they can only be called
hearsay — that Liam had with the
former chief executive. Liam would tell
us that he is very clear that he was
asked to find facts.

Mr Easton: He was doing the
disciplinary process. It is not about
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facts. He was doing both roles. Did he
know about those two letters going out?

Ms Venning: He had no involvement in
that because he had been involved in
the initial investigation.

Mr Easton: Did he see those letters?

Ms Venning: No. He had no involvement
in that.

Mr Easton: He did not see those letters
at all?

Ms Venning: No. He had no involvement.

Mr Easton: Who saw those letters apart
from you?

Ms Venning: The letters came into
the organisation through the company
secretary because they engaged the
external advice.

Mr Easton: Who was the company
secretary?

Ms Venning: The company secretary’s
name is Mark Ellesmere. The letters
were not checked internally. We took the
advice of the external advisers.

Mr Easton: Is that not gross
incompetence?

Ms Venning: The HR team also saw the
letters, but it did not check them.

Mr Easton: And Mark Ellesmere
appointed the legal firm to advise on the
disciplinary case?

Ms Venning: Yes.

Mr Easton: So really nobody in your
organisation knows how to carry out a
disciplinary process. Nobody seems to
know how to do it properly.

Ms Venning: We do know how to carry
out a disciplinary process, but | have
to accept that, in this case, it was not
handled well.

Mr Easton: Do you accept that the
disciplinary process was extremely
flawed and not carried out in line with
the proper rules and regulations?

Ms Venning: Yes.
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Mr Easton: Who is holding those
people to account for this debacle of a
disciplinary process? Has anybody been
held to account for not knowing how to
carry out a disciplinary process?

Ms Venning: The disciplinary process
has concluded. The interviews have
taken place with the individuals involved.
| am comfortable that the account

that was given to me through that
process indicates that, in relation to

the invoice-slicing or the facts that were
put to those people, there was nothing
further to take through that disciplinary
process.

Mr Easton: You reached that decision
because the letters that you sent out
were flawed in the first place.

Ms Venning: | accept that the letters
that were sent out in the first place
were flawed. However, the delegation
authority that those people had was
clear to me when | spoke to them. That
was subsequently picked up in the

letter that | issued to them following the
disciplinary proceedings, which accepted
that their delegation authority was
£50,000 and not £20,000.

Mr Easton: Do you not think that,
because the whole process was flawed,
the whole thing should have been done
again properly?

Ms Venning: On the issue of the
£50,000 and the £20,000 figures,
the individual who spoke to the
company was clear that he asked for
those invoices to be limited. From the
conversations that | have had with
individuals since and from the way in
which we have managed the metering
contract since, it is clear to me that, in
limiting the invoices, the intention was
to limit the amount of work that needed
to be checked and thereby make it
easier to manage the contract.

| will take you back to the work that

was carried out. There were large
volumes of low-value transactions, and
when invoices were very large, if one
transaction was queried — if one meter
could not be found or if one photograph
was not there — the whole invoice could
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get held up, and the contractor would
not get paid. Subsequently, we have
made sure that we issue and call for
work in smaller batches so that we can
check and clear that work, and, if there
is a query, we are not holding up large
amounts of work and money to which
people are rightfully entitled.

Mr Pengelly: There is a wider point
about the disciplinary process being
run again. The disciplinary process
concluded, and we accept that it was
flawed. The first thing to recognise is
that, as an employer, NI Water owes

a duty of care to the people who were
subject to the disciplinary proceedings
and, given that it concluded that there
was a flaw in the process — you could
debate the significance of the flaws
for quite a while — it would have been
unfair to those two individuals to rerun
the process. As | said in answer to

Mr Copeland’s question, based on all
the evidence that | have seen, | have
not seen any evidence of fraud. | have
seen evidence of poor practices in
contract management. That was rife
throughout Northern Ireland Water

at the time, and this Committee has
had a number of sessions on that. It
was about organisational failings, not
about singling out two individuals and
rerunning a disciplinary process a couple
of times to have a go at them. The
vast majority of the recommendations
from the earlier internal audit work
were very much focused on contract
management. They have been picked up
and actioned organisationally, and that
is the right way to deal with the culture
of contract management throughout the
organisation rather than targeting two
individuals who were caught up in the
process.

Mr Easton: | am not here to have a go
at the two individuals. | am trying to
point out to you the gross incompetence
of staff in NI Water and how they
handled the whole process. Not only
were the two individuals, whether they
were innocent or guilty, tipped off before
a fraud investigation but there were
numerous phone calls and messing
about with letters, and so on. For such
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senior management, the whole process
is beyond belief. | want to know why that
happened. We need to get to the bottom
of it because that is not acceptable,
and we need to know that that has been
rectified and will never happen again. It
is up to you to convince me of that.

Mr Pengelly: | appreciate that, and |
hope that | can go some way towards
doing that. In looking forward, NIW and
the Department have refreshed their
guidance. Indeed, we will certainly do
so again in light of the report from

the Committee in due course. There
were problems with the disciplinary
process. If, in a hypothetical situation,
we were able to airbrush the then chief
executive’s e-mail in January that said
to conduct investigations under the
disciplinary process, the work that
took place would be valid as part of
an early fraud investigation. There

was work by internal audit, and there
were preliminary interviews with the
employees concerned. That led to a
report that formed the basis, in and
around July, of the framing of disciplinary
charges. The reason we say that the
disciplinary process started early

was because of that e-mail, but there
were no other substantive elements

of a disciplinary process that started
ahead of July. However, | do not want
to argue that a disciplinary process did
not start because the word was used,
and, as | said, | absolutely take the
point that it should not have started
then because there was a real risk of
putting individuals who would be subject
to disciplinary mechanisms on guard
or on alert. In this case, we need to
keep reminding ourselves that the two
individuals concerned identified the
problem to management in the first
instance. So, to the extent that they
needed to be on alert, they were, and
they were put on alert by their telling
management about what they had done.

Mr Easton: | have one final question.
Why did DRD fail to inform the Auditor
General of the suspected fraud, in
accordance with the Department of
Finance and Personnel’s guidance? Is
that not a serious breach of procedure
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by DRD? Who made the decision not to
report that? It is in the report.

Mr Pengelly: | will start at the back.
Nobody made a decision not to inform
the C&AG. The notification to the

C&AG did not happen because of

an administrative oversight. It was a
serious lapse on our part, for which we
apologise to the Committee and to the
C&AG. It should have been reported the
first time we knew about it, but it was
purely an administrative oversight. It
was not a conscious decision not to tell
the C&AG.

Mr Easton: Has it happened before?

Mr Pengelly: | suspect that it may have
done, but | do not know what | do not
know. If | did not know about something
and did not tell the C&AG, | am not
aware of it.

Mr Easton: Do you not know your
guidelines?

Mr Pengelly: We do. This should not
have happened. It was an oversight.

Mr Easton: How many oversights were
there? There were oversights in how

you handled grievance procedures, and
so on, and now this one. How many
oversights were there in Northern Ireland
Water?

Mr Pengelly: You used the word
“oversight”. | think that the grievance
procedure could have been handled
better, but there was no oversight with
that. This was a notification.

| want to be absolutely clear that this
was important: it should have been
done, and it is a matter of regret that it
was not. However, the failure to notify
the C&AG in no way undermined the way
that we treated the issue from that point
on. Notification to the C&AG just puts it
on his radar. The C&AG is not part of the
investigative process, and he certainly
does not come along at that stage and
make sure that we are doing things
correctly. It is a much more reflective
view, so | do not think that it undermined
the process. However, it was an

214.

215.

216.

217.

218.

2109.

220.

221.

222.

223.

oversight on our part, and it should not
have happened.

Mr Easton: Whose job would it have
been to inform the C&AG if there had
not been that oversight?

Mr Pengelly: It should have been the
shareholder unit in the Department
when it received notification from
Northern Ireland Water about the
suspected fraud. There is a standard
form, and the details should have been
put on that and sent to the C&AG.

Mr Easton: Did anyone discuss not
informing the C&AG? Were you party to
anything like that?

Mr Pengelly: The explanation that | have
been given, which | fully accept, is that it
was an administrative oversight.

Mr Easton: If the staff of Northern
Ireland Water were politicians, they
would not get elected if they kept doing
what they are doing. They might need to
buck their ideas up a wee bit.

The Chairperson: Thank you, Mr Easton.
A number of members want to ask
supplementary questions. Alex, are you
finished with your line of questioning?

Mr Easton: Yes.

The Chairperson: Trevor Clarke, Paul
Girvan and Adrian McQuillan want to ask
supplementary questions. Please keep
them brief, because | want to move on
to Mr Rogers’s questions.

Mr Clarke: Thank you, Chairperson.

My question is along the same lines

as my colleague’s. | suppose that it is
back to the idea of perception. With the
catalogue of all the different things that
happened, one could perceive that there
may have been a different motive.

Sara, from the report, | am a wee bit
unclear about the telephone call. | am
concerned about how that happened. |
accept that you said that it should not
have happened in the way that it did and
that it should not happen in the future.
In the first telephone conversation with
the individual concerned, he suggested
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that it was his line manager. What grade
was that line manager at that time?

Ms Venning: The line manager is what is
known in NI Water as a level 3.

Mr Clarke: Is that individual still with the
organisation?

Ms Venning: Yes.

Mr Clarke: He then suggested that it
was someone else. Is that person still
with the organisation?

Ms Venning: No. There was an initial
suggestion that the instruction came
from a director. However, that was
subsequently clarified in face-to-face
interviews, in which the contract
manager was very clear that the
instruction had come from his line
manager.

Mr Clarke: Sorry, from whom?
Ms Venning: His line manager.

Mr Clarke: Is that the grade 3 who is
still with the organisation?

Ms Venning: Yes. However, he absolutely
and categorically denied that that

was ever the case. No evidence was
uncovered in the electronic sweep,
which was able to pick up any deleted
material. There was no evidence to

back that up, and the team was unable
to categorically discover who gave that
instruction.

Mr Clarke: Given that you have
depended on other telephone
conversations and verbal material,
there is nothing to suggest that, in this
case, given that verbal is acceptable
in other cases, that it was not a verbal
instruction.

Ms Venning: That is correct, and you
have no means to —

Mr Clarke: So you could cast
reasonable doubt on that.

What level is the person at now who was
the level 3 manager at that time?

Ms Venning: That person is still a level
3 manager in the organisation.

238.

239.

240.

Mr Girvan: | want to come back to
Alex’s earlier question. Given that
Northern Ireland Water was seen as a
Go-co, did that make a cultural change
to the organisation whereby it felt that
it was less in the line of scrutiny or
accountability? Was there a possibility
that that was the case? It appears
that the company did things that do
not necessarily equate with a well-

run Department. It is evident that a
culture may have been created in the
organisation when it became a Go-co in
2007. A few years in, and things have
been quite lax.

Ms Venning: | am not sure that that
would necessarily be the case, in that
the obligations on a company under
the Companies Act are equally onerous
on ensuring that money is properly
accounted for and that contracts are
properly let. Therefore, there is no
freedom to say that a company can
have a culture of not having expenditure
properly approved because it is a Go-co.
| accept that a number of irregularities
were uncovered. From 2010, there

has been an extensive programme to
regularise contracts. Last year, the

NI Water accounts were clean in that
regard; they were unqualified, as they
were the previous year. Therefore, |
would not link it to the fact that the
company was a Go-co. | would say

that there was work to be done, but
extensive work has been carried out in
that regard.

Mr Girvan: | accept that there have been
dramatic improvements in the accounts
of the past two years with regard to
their being signed off and clarified, and
everything has been OK. Is that not due
to the fact that, had the spotlight not be
shone on certain issues, what happened
would have continued, and we could be
investigating much more had it not been
picked up? By today, it could have been
a lot worse. As | said, | appreciate that
paper refuses nothing; accounts can be
signed off, but that does not mean that
everything is 100%. It seems to me that
there was a culture whereby NI Water
felt that it could do what it wanted.

To allow that to happen, somebody
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was giving certain people cover, which
allowed them to slice invoices — or
whatever way you want to put it. That
culture must have been there. Maybe it
did not happen with one contract only; it
could have happened with several.

Mr Gary Fair (Department for Regional
Development): | will speak from the
Department’s point of view at the time.
The governance letter that was put in
place, which outlined the governance
relationship between DRD and Northern
Ireland Water when it was established
as a Go-co in 2007, was still in place.
There would have been expectations
that the company was not doing what
you were describing and that it was
managing its affairs properly and in
every way that would be appropriate.

Mr Girvan: Expectations.

Mr Fair: Yes, but the company was
established at arm’s length from the
Department. Changes came about from
January 2009 with the reclassification
to a non-departmental public body
rather than a public corporation,

which the Go-co was when it was
established. It had an immediate
impact on the Department’s budget
and there were public expenditure (PE)
implications. Further to that — it was
probably when all this came to light

— it was at a transitional time when
the governance relationship between
DRD and Northern Ireland Water was
being strengthened, and we were
requiring more information than would
have been anticipated if charging had
been introduced as planned and the
company had become self-financing.
So it was a transitional period from
everyone’s point of view. Things would
have developed automatically around
that time and onwards, and things such
as this probably would have come to
light because of the more stringent
governance requirements as a result of
the amount of public money that was
going into the company.

Mr Copeland: Perhaps Richard or one
of his colleagues could answer this
question. How does invoice slicing
occur? Did that happen in Northern
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Ireland Water when it was realised

that a specific invoice from company E
exceeded the permitted payments? Was
there any communication between that
person and the person in company E
who would have been required to rejig
the invoices to suit the requirements?
What is the mechanism for that?

Mr Pengelly: It goes back to the point
that a lot of this emerged through

oral interview as opposed to being
documented. The view that was put
forward from the contract manager,

who did not initiate the instruction to
company E to slice invoices but who
inherited that position, made a lot of
sense. His view was that the volume of
installations, which are of fairly low value
individually but were being rolled up and
put on one invoice, meant that when

it came into Northern Ireland Water, it
was a monumental task to check each
and every one. If there was one query
on one small installation, it delayed the
payment of a very substantial invoice,
which caused cash flow difficulties for
the company and, presumably, for its
subcontractors.

The view was that each and every one
of those items must be checked to a
certain standard, but rather than send
us an invoice for a very large amount,
the company should invoice us more
frequently, which means that we can
do the checks in smaller batches. It
means that, if there is a query, it does
not delay the processing and payment.
The problem is that as an indicator

of fraud, looking at it from the other
end of the telescope, an invoice value
of £20,000 in this case needs to be
checked by a certain level of employee
in the company. If an invoice goes
over £50,000, a more senior manager
needs to check that and approve it for
payment. The reason why invoice slicing
is an indicator of fraud is that it can
bring the level of scrutiny of invoices
prior to payment down a notch, and
senior managers do not see them.

No one has admitted to giving the
instruction so we cannot know
definitively, but the contract manager
who was in place post-April 2009 had a
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view that, perversely, it led to a stronger
control environment because it meant
that more checking of individual items
could be done at a quicker pace.

Mr Copeland: Did it require any actions
in company E?

Mr Pengelly: Company E, again based
on information from interviews, received
the instruction to do it. It was not about
inflating invoices; instead of sending us
an invoice every fortnight, it was asked
to send us an invoice every week. That
was the sort of instruction that was
given.

Mr Copeland: Do we know who sent the
company that e-mail?

Ms Venning: We know that the contract
manager gave that instruction to the
company. We know that, in a meeting
with the company, he asked the
company to send us invoices with lower
amounts of work in them and to keep
them below a certain value.

Mr Copeland: Was he acting within his
own employment remit in doing that?

Mr Pengelly: His story is that it was
either his level 3 or his director —

Mr Copeland: | did not ask you that. |
asked whether he was capable, within
the terms of his employment, of taking
that decision.

Ms Venning: He did not take the
decision.

Mr Pengelly: He maintains that he did
not take the decision and that he was
instructed by his boss to pass that
instruction to the company. According
to the contract that was in place, the
company invoices for work done.

Mr Copeland: Is it correct that this
individual’s computer hard drive was
examined?

Ms Venning: Yes, and his boss’s.
Mr Copeland: And his boss’s?

Ms Venning: Yes.
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Mr Copeland: And there was no
evidence?

Ms Venning: There was no evidence.

Mr Copeland: Was a director involved
somewhere above that?

Mr Pengelly: There was a director, but
the director left the company about six
months previously.

Ms Venning: In June 2009.

Mr Copeland: Did he take his hard drive
with him?

Ms Venning: He had left six months
previously. What usually happens is that
computers are redistributed.

The Chairperson: | do not want to go
over old ground, but given that the
disciplinary process happened before
there was an opportunity in advance of
any internal fraud investigation — we
talked about the lack of best practice
and good governance and what should
have happened — was there a concern
at any time about further exposing NI
Water’s funds? In other words, was there
a concern for the organisation’s assets?
If so, when did that arise?

Mr Pengelly: There was. At no point in
the documentation that | worked through
did | read about anyone expressing a
concern about the assets or cash flow
of Northern Ireland Water. The only thing
identified in the initial work, and then
the fraud investigation, was that there
was an indicator of fraud in the invoice
slicing. No evidence was uncovered

at any stage of actual fraud being
perpetrated on Northern Ireland Water or
company E by employees or by company
E. There was no evidence of fraud. All
payments were traced to invoices; all
invoices were traced back to agreed
rates in a contract; and it was confirmed
that the work on all items charged on
those invoices, on a sample basis, had
been done. So there was no evidence of
fraud.

The Chairperson: You were satisfied at
that time that the organisation’s assets
were —
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Mr Pengelly: Yes.

Mr Rogers: Apologies for missing the
start of the meeting. You said something
that struck me when you talked about a
well-established fraud investigation plan.
Was the PSNI part of that plan?

Ms Venning: Yes. The plan stated that
early involvement of the PSNI would be
beneficial. That was in the policy at the
time.

Mr Rogers: So it was not followed.
Ms Venning: That is correct.

Mr Rogers: What were the plan’s
recommendations on when you should
bring in the central investigation service
experts? You did not have real expertise
to deal with fraud. What did your plan
say about that?

Ms Venning: The plans state that a
case manager is assigned when a fraud
investigation is kicked off, and the case
manager can decide what assistance is
required. In any fraud investigation, you
need to decide on the appropriate team
to form around the investigation. The
plan allowed for that. In this instance,
the additional support that was provided
came in the form of the forensic
accountants who were used for the
electronic work.

Mr Rogers: In retrospect, do you believe
that that was sufficient?

Ms Venning: In retrospect, it is
preferable if those tasked with
conducting the investigation and the
investigatory interviews are qualified

to take them in line with the Police and
Criminal Evidence (Northern Ireland)
Order 1989 (PACE). That is why we have
taken six individuals in our company
through the CIPFA qualification, which
means that we have internal capacity.
We engage with the PSNI at an early
stage, and we also have links with the
team in DARD. We work through that
team to agree terms of reference, speak
to them as investigations proceed and
take feedback from them. | hope that
that answers your question.
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Mr Rogers: | have heard on a number of
occasions that there was no evidence
of fraud. Could that possibly be down

to the fact that the investigation was
not sufficiently forensic to uncover the
fraud?

Mr Pengelly: | genuinely do not believe
so, because fraud would be defined

as a payment by NIW in excess of
agreed rates or for work that was

not completed. That work is financial
accountancy investigation. It was
undertaken by a fully qualified chartered
accountant who headed the internal
audit team. Forensic audit techniques
are much more sophisticated techniques
that are undertaken very rarely. There
is, therefore, some expertise. This was
fairly standard audit work that was
undertaken by a professionally qualified
individual, and no irregularities were
found. I genuinely do not think that
additional forensic work is the issue

in this case. The big point from my
perspective and from Sara’s is this: had
there been more subtleties to a case,
other than this, and we had not brought
in that additional resource, there

could have been significant problems.
However, in this case, | do not think that
it led to any problems.

Mr Rogers: However, there is an
acknowledgement that it was not the
plan that was the problem but the
implementation of the plan.

Mr Pengelly: Yes and no. We need

to bear in mind that when Sara talks
about the plan, it is guidance for

those undertaking investigations.
Guidance is only guidance: it is not

a prescriptive, tick-box approach that
says that in certain circumstances, you
do this, because it covers a range of
circumstances. The guidance states that
you should consider drawing in other
experts or that early engagement with
the PSNI would be beneficial, but it does
say that it is mandatory. The flaw was
that the full thinking on whether those
options should have been pursued

was not taken or documented. | do not
believe that the fact that those options
were not pursued undermined the
legitimacy of this investigation.
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Mr Rogers: Why were only two hard
drives to be investigated? In answer to
Mr Copeland, you said that a previous
director had left six months previously
and you told us what happened to his
hard drives. Are these hard drives stand-
alone computers? Surely there must be
a backup. All the systems that we use
in our offices allow us some form of
backup. Is there no way that you could
go back into the records of the person
who left six months previously?

Ms Venning: You could, and, given that
the terms of reference were framed and
the initial work asked for the hard drives
of the two individuals to be examined, if
any evidence that pointed to the director
had been uncovered, the scope could
have been widened. However, there was
not, and it was felt that, in securing
evidence, the financial system that the
invoice was passed through meant that
the evidence was secure. It could not
have been tampered with, was held
centrally and was examined. The other
two individuals had contact with the
company — they had a transactional
interaction with company E — which is
why their hard drives were selected to
be isolated and forensically examined.

Mr Rogers: In the context of the wider
investigation, this happened on this
director’s watch as well. Would it not
have been advisable to examine the
hard drives of other people involved?

Ms Venning: The team leading the
investigation felt very clearly that
nothing pointed towards the director that
would have warranted that hard drive to
be lifted and searched.

Mr Pengelly: Given that the team was
looking at the machines of the level 3
and the contract manager, any direction
from the director to either of those two
individuals would have been present
on the machines. They were being
examined because an e-mail or an
instruction goes somewhere, so it would
have been within the scope. | accept
your point; the terms of reference
should have been more specific about
looking at the directors to the furthest
extent possible. | absolutely accept the
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assurances that | have been given by
Sara and the team who were doing the
work that, had any evidence emerged,

it would have been pursued. However,
looking at one side of the situation
would have uncovered whether there had
been anything in the form of a direction
from the director.

Mr Rogers: When you talk about the
team, are you referring to your team or
the forensic experts that you brought in?

Mr Pengelly: It is the internal team led
by the head of internal audit.

Mr Rogers: The internal audit team had
limited expertise in forensic audits.

Mr Pengelly: Yes, that is right.

Mr Rogers: Was that a possible
weakness?

Mr Pengelly: Its obvious weakness

was in interrogating IT, and it secured
external expert help for that. Other
forensic techniques may have been
useful — clearly, | am not a forensic
expert — but we are not aware of any
obvious gaps when the team could have
utilised external skills.

Mr Rogers: Why did the investigation
not cover all aspects of that suspected
officer’s work, his earlier place of
employment and so on? Is that down
to your team doing this rather than the
forensic experts?

Mr Pengelly: No, it is because we were
dealing with a specific issue in a well-
defined area. If the initial investigation
had uncovered actual fraud, we would
have taken stock and looked at how we
could have investigated other areas. As
for investigating previous work, | do not
know how you would begin to do that.
The nature of the allegation did not point
to anything else in his previous work.
This was about the splitting of invoices
for one company. They were subject

to examination. Had that identified
anything, the chain of evidence and
indicators would have been pursued.

Mr Rogers: The man on the street would
say that you did not dig deeply enough.
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Mr Pengelly: That goes back to my
point: the guidance says that you should
consider other work and previous
employment. The guidance is to guide
and inform. If there was a failure in

that circumstance, it was not the
consideration of that point. Its legitimate
elimination in the early work was not
appropriately documented. The evidence
when the investigation was initiated
contained the phrase “look at earlier
periods of employment”. Look at what?
If it were a middle-aged man, | do not
know how far we go back or what we
look at. We need a signpost to point us
where to go. The preliminary work was
to see whether there was any fraud.

Mr Rogers: Is the guidance inadequate?

Mr Pengelly: The guidance is absolutely
adequate. However, before we talk
about arm’s-length bodies, we need to
bear in mind that there are 25,000-
odd employees in the Civil Service
dealing with a massively complex range
of different scenarios. The guidance

is there to try to help us all through

the process; it needs to be used
intelligently. If there is a failing, it is not
a failing of the guidance; it is the failing
in saying that we need to think about
this and document the thought process
and the conclusion drawn from it.

Mr Rogers: Do DFP guidelines and NI
Water’s fraud policy not require you to
investigate all aspects of that particular
person in employment?

Mr Pengelly: No. DFP may have a view,
but my view is that they do not require
it. It is a piece of guidance that it should
be considered, and, where appropriate,
pursued. DFP may want to clarify that.

Mr Rogers: In light of the investigation,
are there any plans to revisit the
guidance to tighten it?

Mr Pengelly: Our guidance and Northern
Ireland Water’s guidance flows from the
DFP guidance. As | said, DFP might want
to — Fiona is here — clarify whether,

in the light of that, it wants to revisit its
guidance.
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Ms Fiona Hamill (Treasury Officer

of Accounts): In this instance, Mr
Pengelly is absolutely right. The
guidance is clear: if there are indicators,
consideration should be given to
investigating an employee in their
previous positions. However, it is a
“consideration”; it is not a requirement.
It has to be a judgement case by case.

Mr Rogers: We have talked about
invoice slicing as well. Are there other
examples of invoice slicing in Northern
Ireland Water?

Ms Venning: Not to our knowledge.

Mr Kieran Donnelly (Comptroller and
Auditor General): The guiding principles
on handling fraud are in figure 1 of the
report. Principle 5 states:

“All aspects of the suspected officer’s work
should be investigated, not just the area
where the fraud (or suspected fraud) was
discovered.”

That was not challenged when we were
clearing the report.

Mr Pengelly: To be clear, | am not
challenging it now as a guiding principle.
It is not a mandatory requirement for
each and every circumstance.

Mr Rogers: Should it not be?

The Chairperson: Should it be made a
mandatory requirement?

Mr Pengelly: My personal view is no,
but, ultimately, it is DFP’s guidance; it
might want to consider that.

Ms Venning: It is included in the fraud
response plan of NI Water.

Mr Rogers: This is not the first time
that NI Water has been before the Public
Accounts Committee, and it may not be
the last. Could you be back in two years’
time with the same story again?

Ms Venning: | do not believe so.
Mr Rogers: Why?

Ms Venning: Because we have taken on
board the report and the investigations.
| have seen evidence of changes since
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March 2013 in investigations that have
happened. However, | have to bear in
mind that people run processes. The
responsibility on us is to make sure that
people are aware of our plans and the
standards to which they should operate.
We do that. We have communicated
that with people. It is our responsibility
to provide them with training, and we

do that. | cannot give an absolute
guarantee that | can control every action
of every individual in an organisation.
However, we do all in our power to take
the recommendations from reports
such as this and incorporate them

into our guidance to make sure that

the guidance lives in the organisation,
because if people are familiar with

it and live with it day and daily, when
something is invoked in a crisis they
are much more likely to say, “I know the
plan: on day one, | must escalate this”
rather than get caught up in a well-
intentioned set of actions that possibly
falls outside a plan.

Mr Pengelly: One small indicator, Mr
Rogers, is that since the work with the
Audit Office on this report, | think that |
am right in saying that in every incident
of suspected fraud, without exception,
there has been a conversation at an
early stage with the PSNI about taking
forward the investigation. That is

one small indicator of the change in
approach.

Mr Rogers: In future, will that “should”
become “must”?

Ms Venning: In every aspect of a
suspected officer’'s work?

Mr Rogers: Yes.

Ms Venning: There has to be
proportionality and judgement. It is
guidance, and we have to balance risk
with being thorough. | think that, as

it is, the fraud plan is sufficient and
allows for terms of reference to start
and to widen. It certainly encourages
that. A case manager is assigned to
each fraud case and is responsible for
interrogating, setting the scene and
ensuring that adequate people are
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brought into the investigation and that
the investigation is wide enough.

Mr Rogers: With all due respect, that
sounds great in theory, but the practice
has worked out to be different. You said
that there was no evidence of other
examples of invoice slicing in NI Water,
is that right?

Ms Venning: Yes.

Mr Rogers: Has an investigation
been carried out in that area in other
departments?

Ms Venning: Other departments outside
NI Water?

Mr Rogers: No, in NI Water. You say that
this —

Ms Venning: | am not aware of any
evidence. Through our annual internal
audit plan, we now have contracts that
we check routinely. You could say to
me, “How can you know?” Through our
internal audit plan, we carry out checks
on some of our larger contracts and
contracts of importance, and none of
that work has indicated any invoice
slicing. We have a routine programme
whereby we look at contracts and rotate
that around the variety of contracts that
we have, and we have not uncovered any
evidence of that.

Mr Rogers: That leads me to another
point about the rigour of this. The
sample of invoices was just 8% of the
total, and a sample of meter installation
represented 0-8% of the total number
and 3% of the total value of invoice

to meter. Are those not very small
samples?

Ms Venning: The sample was 8%, which
accounted for nearly 15% of the value
of money spent under the contract,
which was significant, reasonable and
proportionate. For that 15% of value

in all the invoices that were checked,
we were able to link the work back the
whole way through to the contract rates.

Mr Rogers: In your previous answer
about invoice slicing, you said that you
take a sample. | am concerned that if
you have such a small sample in this
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case, there could possibly be other
examples of invoice slicing slipping
through the net.

Mr Pengelly: That is an issue when you
take a sample, but we said earlier that
the guidance says, “You must consider
the use of appropriate experts.” That
was in the context of, for example,
forensic auditing techniques. The use
of sampling is very basic; it is one of
the first things that you learn when
you start to train as an accountant

or auditor. The sample size was
determined by someone who was both
a fully qualified chartered accountant
and a qualified internal auditor, and it
was her professional judgement that
the sample size was appropriate. She
is appropriately and professionally
qualified. That is the basis upon which
the sample was determined; it was not
determined by people at head office
plucking a number out of the air. In my
experience as an auditor, many years
ago, it is not out of line with any sample
size that | would have used.

Mr Rogers: You emphasise the bigger
percentage, but the sample of meters
that was installed was 0-8% of the total.

Ms Venning: The work under that
contract involved meter installation

and carrying out surveys. Think about
carrying out a survey. There is no
physical evidence; you cannot physically
verify a survey, because a survey is a
piece of work that says which property is
supplied from where. For the invoices in
the sample that had meter installations,
a number of the meter installations on
each invoice, either five or three, were
then selected to be checked further to
verify them. We asked to see a picture
of the meter as it was installed in the
ground; we checked to ensure that

the meter reading appeared in the
billing system and that matched the
photograph of the meter installed in

the ground; finally, we checked to see
whether we ever saw the meter-read

for the meter that was photographed,
subsequently in the billing system, and
then verified by a meter reader. That

is where the 140 meters that were
selected came from. They were the
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installations that you could physically go
and look at. You cannot physically see a
survey.

Mr Rogers: Was it that eight of those
140 meters could not be located? There
was no evidence of site visits to look for
them.

Ms Venning: For each of those eight

we saw a photograph so that we could
see it in situ. The contractor said:

“Here is the photograph of this meter
as installed in the ground.” For each of
those eight, we were further able to see
that it was recorded and uploaded in the
billing system. The final check was for
the meter reader to read the meter, and,
in those instances, they had not got to it
in their reading schedule. NI Water reads
meters once every six months, so the
team had agreed with management that
once the meters had been read, that
that information would be fed back. That
was the third check in a series of three.
The first two checks were deemed to be
sufficient to substantiate the existence
of the meter.

Mr Rogers: How do you know that it
was that particular meter and not some
other?

Ms Venning: The meters have unique
serial numbers.

Mr Rogers: OK. The team did not
interview any suspects or witnesses as
part of the investigation, but placed its
reliance on the interviews conducted as
a part of the disciplinary investigation,
which had started before the fraud
investigation commenced. Were no
interviews of suspects carried out as a
part of the fraud investigation? Is that
what happened?

Ms Venning: Yes. That goes back to the
blurring of the distinction between the
disciplinary and the fraud investigation.
The same people carried out interviews
at the outset in order to establish
facts, and, based on those interviews,
conclusions were reached and
transactional testing occurred. What we
have been talking about at this point in
the hearing has been the transactional

83



Report on NI Water's Response to a Suspected Fraud & DRD: Review of an Investigation of a Whistleblower Complaint

342.

343.

344.

345.

346.

testing that took place. Yes, you are
correct.

Mr Rogers: | apologise if this question
was asked before: was it done the
wrong way round? Should the fraud
investigation have happened first?

Ms Venning: Absolutely. The fraud
investigation should have come first.

Mr Clarke: | want to ask about some
matters supplementary to the questions
that Sean has asked. Let us go back

to the guidance. | am a bit sceptical,

as usual, as to how this has been
treated. Sara said that procedures
would be put in place, people would

be trained and they would live with it
day and daily. Yet and all, the person
who started the disciplinary process
was a director. When you made that
statement, | assumed that we were
talking about middle management
rather than directors. Surely your
director should have been living with it
day and daily — | am not talking about
guidance, but disciplinary procedures.
What confidence are you giving us with
that bland statement that you are going
to bring these people in, basically re-
educate them and that they are going to
live with it day and daily? Are you for one
moment suggesting that they were not
familiar with their procedures on a day-
and-daily basis up until today?

Ms Venning: No; | am not suggesting
that at all. | suppose that | have to

go back to the instructions that were
given to Liam and the clarification that
he received from the chief executive,
whereby he was to find out the facts.

We have taken six people from the
organisation and put them through
training. | have seen, at first hand, the
rigour that is now put into our fraud
investigations. This document has been
used in the organisation, if you like, in
check-list format to make sure that we
are doing what is in our fraud response
plan and how that meets what is in this
document. | know that you need to see
the evidence of that, and | suppose that
the evidence will be that you do not see
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me here again. | see the evidence of it
working in the organisation.

Mr Clarke: Paragraph 32 of the report
states that company E admitted that
this came from it since 2008. Sara,
what is your definition of invoice slicing?

Ms Venning: Invoice slicing is limiting
the value of invoices to below a certain
value.

Mr Clarke: In Richard’s answer to,

| think, Sean, he gave two aspects

of what fraud could mean. However,
Richard, there was a third one that

you left out. When you have an
opportunity with an organisation that is
in agreement with the contract manager
to slice an invoice, you also have the
opportunity, which was not touched

on, to increase an invoice as a benefit
to the person who sliced it in the first
instance. Is that not a third aspect of
fraud?

Mr Pengelly: | think that it is a third
aspect of fraud —

Mr Clarke: You did not touch on that
one.

Mr Pengelly: — but my answer was
about invoice slicing. Invoice slicing is
about chopping a big invoice into smaller
pieces; it is not about making a small
invoice bigger.

Mr Clarke: It is. The practice should
never have started in the first place.
Whenever you allow contractors the
opportunity to slice invoices, there is
also a possibility that, as an inducement
to them for doing that, they could benefit
on the other end of that invoice.

Mr Pengelly: There is. Absolutely. |
would point —

Mr Clarke: The difficulty with the fraud
investigation that we are looking at is
that, given some of the 