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Environment
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Executive Summary

Executive Summary

This report sets out the Committee for the Environment’s consideration of the Local
Government Bill.

The Bill consists of 128 clauses, 16 Parts and 12 Schedules. The Bill will establish a new
framework for the reorganisation of local government and will impact on every aspect of the
operation of councils, including how decisions are made, how positions of responsibility on
a council are shared across the political parties, and how improvements in the delivery of
council functions can be achieved. The Bill will also see the introduction of a new ethical
standards regime and council-led community planning.

Members sought a balanced range of views as part of their deliberations on the Bill and
requested evidence from interested organisations and individuals as well as from the
Department of the Environment.

The Committee was broadly supportive of the Bill and agreed the majority of clauses

as drafted. However, members expressed concerns about aspects of the procedure for
investigating complaints against councillors under the Code of Conduct; the establishment
and scrutiny of a performance improvement structure for councils; the introduction of
community planning and engagement with other statutory agencies and Departments, as
well as the community and voluntary sector; and procedural and governance arrangements
for the new councils, including the lack of clarity around the criteria for the use of the call-in
procedure. These have been detailed below.

The Committee welcomed the Department’s assurances that most of these issues would
be addressed either by bringing forward amendments to the Bill at Consideration stage, or
through subordinate legislation and statutory guidance.

Where the Minister was not minded to amend the Bill, the Committee agreed to make formal
recommendations for his consideration and, in certain instances, to bring forward its own
amendments.

Key issues

The following key issues were identified in the course of the Committee’s consideration of the
Bill:

Governance and Procedures

Constitutions of councils

The Committee welcomed the requirement contained in clause 2 for councils to produce
a written constitution, but expressed reservations that no timescale was specified for
the publication of the constitution. Particularly since the Department plans to provide a
Model Constitution as a template, the Committee believes that a council should provide
a constitution on a timely basis, and at least by the end of the expiry of the period of the
Shadow Councils.

The Committee communicated these concerns to the Department, but the Minister has
indicated that he does not consider it appropriate to amend this clause, so that councils

are not pressured into publishing a hastily prepared constitution. The Committee feels that

a specified time would act as an incentive rather than a constraint, and for this reason has
agreed to bring forward an amendment at clause 2 (2) to specify that a constitution should
be available ‘from April 2015’.
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Lifting of the blanket ban on council staff standing for election

Clause 4 of the Bill gives effect to Schedule 1 which introduces a ban on MLAs, MPs or
MEPs being elected as councillors, and which removes the current blanket ban on council
employees from being elected or acting as councillors, with the exception of certain
prescribed employees. During the second stage debate the Minister stated that these will be
officers who are in positions where they work directly with, and provide advice to, a council or
one of its committees.

Respondents to the Committee’s call for evidence expressed the view that the lifting of the
blanket ban on employees acting as councillors will necessitate robust guidance, particularly
in relation to potential conflicts of interest, and the Committee envisaged a number of
practical difficulties in implementing this.

The Committee welcomed confirmation from the Minister that, after further discussion

with local government, he plans to consult on positions of political sensitivity, as well as a
geographic restriction on staff becoming councillors of the council where they are employed,
so that these can be specified in subordinate legislation.

Positions of responsibility

Clause 10, together with Schedule 3, specifies the positions of responsibility within councils,
as well as the methods to be used to fill these positions. Stakeholders largely supported the
principle of proportionality, but some argued that consideration should be given to permitting
local solutions which are politically acceptable, so that each individual council could decide
how best to apply proportionality at local level, and to which positions.

The Committee was generally content with the provisions of the Bill on this issue, but called
on guidance to be issued by the Department to clarify if all these positions, which include
the mayor, deputy mayor and Committee chairs, are to be allocated annually or for the full
four-year period.

Executive/Committee systems

The Bill offers alternative permitted governance structures for councils, and provides that the
executive of a council must take the form of either one committee to be known as a ‘cabinet-
style executive’, or more than one committee to be known as a ‘streamlined committee
executive’.

The Committee raised issues in four areas on this aspect of the Bill. The first related to the
operation of committees with quasi-judicial functions, such as planning or licensing. It is
unclear from the Bill if these committees would be subject to the call-in or qualified majority
voting, or if these committees would have their own in-built appeal mechanism. Departmental
officials indicated this would be clarified by guidance and specified in standing orders to be
covered by subordinate legislation.

The second area of concern relates to the role of the mayor and deputy mayor. These
positions currently have both civic and political significance, and are part of the decision-
making process, with the mayor (chairperson) having a casting vote. The Bill specifies at
clause 25 (3) that a council executive must not include the chair or deputy chair in order to
maintain the appearance of independence from the council’s decision-making.

The Committee agreed that the chair/ mayor and the deputy chair/ mayor need to be fully
aware of the rationale behind any decisions taken by the council as they are held accountable
by ratepayers and need to be in a position to be able to comment authoritatively on these.
The Minister was not minded to make an amendment to reflect this; consequently the
Committee agreed to amend clause 25 (3) to read ‘The chair and deputy chair of the
council shall be ex-officio non-voting members of the executive’.
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In its consideration of the number of members to be appointed to a council executive — either
cabinet-style or streamlined — the Committee did not feel that the minimum number specified
by the Bill, i.e. four members, was appropriate to ensure adequate cross-party representation.
For this reason the Committee agreed to bring forward amendments to clause 25 at (4)(a)
and (5)(a) to increase the minimum number to six.

The last area of the council committee structure which the Committee believes may
require amendment relates to the application of the Quota Greatest Remainder process to
the appointment of councillors to committees as outlined in Schedule 4. Members were
concerned that the use of this process will result in independent councillors being unable
to have a seat on any committee. The Committee therefore has recommended that this
Schedule should be amended to ensure that the formula is run as a single process in
respect of all committee seats from the outset over the duration of the council term.

Call-In (Reconsideration of decisions) and Qualified Majority Voting

The Bill specifies provisions to be included in standing orders to enable decisions which have
not yet been implemented to be reconsidered (‘called-in’), and for the use of an enhanced
majority (‘qualified majority’) to be used where appropriate. Stakeholders were generally
supportive of the percentages prescribed — 15% of councillors in support of a call-in, and 80%
of members present to provide a qualified majority — although fears were expressed that the
overuse of either of these procedures could result in a deadlock in council decision-making.
There is, however, provision for these percentages to be revised by regulations subject to an
affirmative resolution of the Assembly.

The Committee’s concerns focussed very largely on the practical implications on the use

of the call-in mechanism. The Bill does not specify the criteria to be used to determine the
grounds for reconsideration under clause 45 (1)(b), that a decision would disproportionately
affect adversely any section of the inhabitants of the district, and the Committee believed
that any lack of clarity could lead to a specious use of call-in.

The Committee also remained concerned that the use of a call-in under 45 (1)(b) will require
the opinion of a practising barrister or solicitor. Stakeholders had highlighted the practical
difficulties likely to arise from the selection of a lawyer, but the Department indicated that
the specification of a panel of lawyers, rather than an individual barrister or solicitor, would
introduce an additional safeguard on top of a measure that was already designed to act as a
safeguard in this process, and which may also have cost implications.

The Committee would therefore recommend that careful consideration should be given
to ensuring that the criteria for call-in should be so clearly defined in guidance and
Regulations that the role of the barrister or solicitor is not so crucial to this process; and
that the procedures for obtaining an opinion from a barrister or solicitor will also be clearly
outlined.

Although the Committee accepted the Department’s assurances that it was already working
closely with representatives of local government to develop a process that would deliver local
accountability and protection of minorities whilst not impacting on the transaction of council
business, the Committee will welcome the opportunity to scrutinise these procedures in more
detail during its consideration of the Local Government (Standing Orders) Regulations.

Code of Conduct

The Committee was supportive of the introduction of the Northern Ireland Local Government
Code of Conduct for Councillors to standardise across all councils the principles of conduct
expected from councillors. Whilst acknowledging the value of this, however, there were a
number of areas where the Committee was not content with the provisions for investigation of
breaches of the Code.
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Appeal Mechanism

The main cause for concern was the lack of provision for an appeal mechanism against a
decision by the Northern Ireland Commissioner for Complaints. The Commissioner is enabled
to investigate, adjudicate and prescribe sanctions in respect of any alleged breaches of the
Code, but no form of appeal against his decision is specified in the Bill. In his evidence to the
Committee, the Commissioner took the view that judicial review was an appropriate option for
appeal, but the Committee felt that this was not only time consuming but too limited in scope
to be adequate.

In response to these concerns, the Department will amend clauses 62 and 63 to enable a
councillor who is censured, suspended or disqualified by the Commissioner to appeal to the
High Court. While the Committee welcomed these amendments, members believed that the
grounds for appeal to the High Court should be specified on the face of the Bill, and should
include leave to appeal against both an incorrect decision and an unduly excessive sanction.

The Committee has therefore agreed that a further amendment should be drafted by the
Department to provide for this.

Minor Complaints

The issue of how more minor complaints against breaches of the Code should be addressed
was raised with the Committee by various representatives of local government. Under the
provisions of the Bill, all written complaints are to be referred to the Commissioner for
consideration, and the procedures for investigation and adjudication are specified in Part

9 of the Bill. While it was agreed that this may lead to disproportionate action being taken,
there was a lack of consensus as to how otherwise such complaints may be resolved since
the comparatively small size of councils in Northern Ireland poses difficulty in establishing an
internal mechanism.

The Department has endeavoured to provide for this by amending clause 58 to make the
powers of the Commissioner more flexible so that he may take action other than conducting
an investigation. This will enable the Commissioner to refer a complaint back to a council for
local resolution or some form of mediation. As with the other procedures outlined in the Bill,
this will be further clarified in guidance to be issued by the Commissioner.

The Committee agreed that it was content with this amendment.

Moratorium on Complaints

The nature and timing of bogus or vexatious allegations against councillors also concerned
the Committee. The Commissioner gave an undertaking that complaints would be
investigated with the utmost urgency, and that malicious complaints would be subject to the
laws of defamation, but members believed that unfounded complaints made immediately
prior to an election may result in a candidate losing a council seat. Indeed, evidence from
the Welsh Commissioner for Complaints indicated that the number of complaints received
immediately prior to an election almost doubled.

The Committee agreed to ask the Minister to consider an amendment to introduce a
moratorium on complaints for up to six months before an election. The Minister responded
that, while he understood the Committee’s concerns, he had to balance against this the
possibility of actual and real complaints being barred from being investigated during that
time. A moratorium would prevent well founded complaints from being brought into the public
domain.

Although members recognised the practical difficulties in enforcing any kind of moratorium,
the Committee urged the Department and the Commissioner to investigate how this issue
can be addressed effectively without compromising on openness and transparency. This has
been reflected in its recommendations.
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Councillors on External Bodies

The application of the Code of Conduct to the role of councillors on external bodies gave rise
to concerns from representatives of local government that there is an inherent unfairness
that a councillor should be subject to a code of conduct whereas individuals who also sit on
these bodies are not. The Commissioner for Complaints confirmed to the Committee that this
would be the case, but he advocated the establishment of a code of conduct that would apply
to all public appointees to ensure equivalence and the same level of accountability.

Apportionment of Costs

The allocation of the costs of the Commissioner’s office is specified by clause 67 as being
apportioned to councils, by a method to be set out in Regulations. The Commissioner
indicated to the Committee that he was unhappy with this clause as it inferred that councils
were to be charged in proportion to the number of complaints made against them.

The Department has agreed to address this by ‘top slicing’ funding for the Commissioner
from the grant paid out to councils and has indicated that it plans to bring forward an
amendment to clause 67 to accomplish this. The Committee was content with this policy,
but has not had sight of the proposed amendment.

Review of the Role of the Commissioner

The role that the Commissioner for Complaints will play in local government has still largely
to be determined in a practical sense. The Bill sets out the framework of his responsibilities
but there is a great deal of work to be carried out in drafting guidance and procedures. The
Committee therefore very much welcomed the Minister’s assurance that he plans to carry out
a review of the Commissioner’s role within three to four years.

Community Planning

Community planning is a new concept to Northern Ireland although it has already been
introduced in other jurisdictions. Although the introduction of community planning has been
given a broad welcome right across the board, it is the very newness of the process that has
given rise to so many areas of concern among stakeholders.

The new councils will have a duty to engage with local communities to produce a community
plan which will have links with its land use plan, and this will echo the new role of councillors
in delivering statutory planning. The Bill does not specify time scales for the production

of the plan, nor to what extent councils must be proactive in their consultation with local
communities.

The community and voluntary sector believes that its role should be clearly specified within
the provisions of the Bill, and that a list of statutory planning partners should be listed on
the face of the Bill to ensure adequate and meaningful participation by these agencies. The
sector also voiced concerns that the duty on councils to consult with communities has not
been expressed in stronger terms and there is no provision for assessing the performance of
community planning by monitoring outcomes.

Representatives of local government expressed fears that the whole process would be
inadequately resourced and that government departments would not participate in the
process in a meaningful way — NILGA stated that the effectiveness of community planning and
the delivery of improved outcomes would depend on the strength of relationships between
councils, departments and public bodies.

The Committee referred all these concerns to Departmental officials during oral evidence
sessions. Officials reiterated that, while the Bill set out the partnership ethos of community
planning, subordinate legislation and guidance would specify both the details of the process
and the bodies to be involved as planning partners. The Committee was content that this
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would provide a greater degree of flexibility and the opportunity for greater inclusiveness than
if these were to be included in the provisions of the Bill.

The Committee expressed concerns, however, that the requirement for engagement with the
voluntary and community sector was not expressly stated in the Bill, and that there was no
reference at clause 69 to a requirement to promote equality and good relations, or to address
social deprivation.

Officials indicated that the Minister is unlikely to bring forward an amendment to include
these criteria, but that he had not yet confirmed his intention. The Committee sought an
assurance from the Minister that, at the very least, statutory guidance would clearly outline
the role of the community and voluntary sector, and that the need for community planning to
promote equality and good relations, and address social exclusion resulting from deprivation
and poverty, would also be included in this guidance. The Committee has highlighted this in
its recommendations.

The Committee has also recommended that the Minister should consider an amendment to
clause 76 (1) to specify that reasonable arrangements should be made by a council to seek
the views of relevant persons and to ensure that this does not become a mere box-ticking
exercise.

Performance Improvement

The Committee was supportive of the requirement for councils to ensure continuous
improvement in carrying out their duties and welcomed the enhanced role of the Local
Government Auditor in scrutinising performance improvement information.

Performance Indicators

Issues raised by stakeholders focussed on what is perceived as a ‘top down’” model whereby
the Department may specify the performance indicators and standards to be used by
councils. Local government representatives expressed concerns that the proposals in the

Bill are largely based on the Welsh model. This model has faced criticism that it has proved
overly bureaucratic and costly, and ultimately taken resources away from councils. There were
calls to ensure that any performance improvement model was developed in conjunction with
local government and specifically tailored to Northern Ireland where councils do not have the
same powers or budget as their Welsh counterparts.

There were also concerns that the indicators specified in clauses 87, 88 and 92 — strategic
effectiveness, service quality, service availability, fairness, sustainability, efficiency and
innovation — included no reference to economic considerations or value for money. However,
the Committee accepted the Department’s explanation that these provisions replace the
Local Government (Best Value) Act (Northern Ireland) 2002 and place the focus on improving
performance rather than the concept of best value.

Audit and Assessment Reports

The NIAO expressed reservations that the provisions of the Bill did not provide flexibility

for the auditor to take risk assessment into account in determining the extent to which full
reporting will be required. The Audit Office believes that, once the new arrangements become
embedded, it may be unnecessary for a report to be made in full and separately on every
council every year, and that exception reporting may be more appropriate.

The Committee welcomed the Minister’s decision to consult with the NIAO to make an
amendment to the Bill to allow for a risk based approach to the audit process over time,
rather the annual reporting requirement, and accepted his assurance that he would review
the audit process after a few years.

While the Committee welcomed the Minister’s intention to amend the Bill to bring forward the
date by which councils must publish performance improvement information from 31st October
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to 30th September (clause 95), it was not content that this would allow the Local Government
Auditor sufficient additional time to report on this information. The Committee consequently
agreed that it would recommend that the Department should amend the reporting dates
specified in clause 95 and 98 after due consultation with the NIAO.

Control of Councils by Northern Ireland departments

While the Committee did not feel that it was inappropriate for Departments other than the
Department of the Environment to investigate the administration of any statutory functions of
councils, the Committee was in agreement with stakeholder comments which highlighted that
councils will have no form of appeal against a finding of failure. The Committee therefore
recommends that the Minister should give consideration to amending clause 108 to
provide for this.

Guidance

The majority of respondents to the Committee’s call for evidence highlighted the importance
of the guidance which will detail the implementation of this Bill. There are a number

of aspects of this Bill, particularly in relation to community planning and performance
improvement, where clear and detailed guidance will provide an essential support structure
for those organisations, both voluntary and statutory, which will seek to deliver the provisions
of the BiIll.

The Committee would therefore recommend that the Department actively consults
with these stakeholders as this guidance is drafted, and that it takes cognisance of
views expressed during this consultation to ensure that the reform of this area of public
administration is completed as smoothly and effectively as possible.
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Recommendations and Committee Amendments

Constitutions of Councils

57. The Committee has agreed to bring forward an amendment to insert a publication date at
clause 2 (2) and will specify that a council’s constitution should be available ‘from April
2015'.

Positions of Responsibility

58. The Committee recommends that guidance should be issued by the Department to clarify
whether all positions of responsibility, which include the mayor, deputy mayor and Committee
chairs, are to be allocated annually or for the full four-year period.

Role of the Mayor and Deputy Mayor

59. The Committee has agreed to bring forward an amendment to clause 25 (3) so that it
reads ‘The chair and deputy chair of the council shall be ex-officio non-voting members of
the executive’ to reflect its view that the chair/ mayor and the deputy chair/ mayor need to
be fully aware of the rationale behind any decisions taken by the council as they are held
accountable by ratepayers and need to be in a position to be able to comment authoritatively
on these.

Council Executive

60. The Committee agreed to bring forward amendments to clause 25 at (4)(a) and (5)(a)
to increase the minimum number of members to be appointed to a council executive —
either cabinet-style or streamlined - from ‘four’ to ‘six’ to ensure adequate cross-party
representation.

Procedures for Call-in (Reconsideration)

61. The Committee recommends that the criteria for reconsidering decisions, and the guidelines
for obtaining an opinion from a barrister or solicitor, should be clearly defined in guidance and
Regulations to ensure that the decision-making process of councils is not adversely impacted
by the improper use of this procedure.

Appeal to the High Court

62. In relation to breaches of the Code of Conduct, the Committee recommends that an
amendment should be drafted to add a further subsection to clauses 62 and 63 to specify
grounds for appeal to the High Court in addition to those grounds which already form the
basis for judicial review. These should include leave to appeal against a decision which was
not supported by the evidence and against an excessive sanction.

Complaints made before elections

63. The Committee recommends that the Department and the Commissioner for Complaints
should give consideration to procedures to ensure that complaints lodged with the
Commissioner within six months prior to an election are dealt with in such a way so as to
have due regard for both the protection of the reputation of a prospective candidate and the
right for validated complaints to be made public.

Apportionment of Costs

64. The Committee recommends that the Department brings forward an amendment to clause
67 (3), (4) and (5) to remove the requirement for expenditure of the Commissioner to be
apportioned to councils, and to substitute a provision for these costs to be ‘top sliced’ from
the Departmental grant to local government.
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Community Planning

The Committee recommends that the Minister gives further consideration to bringing forward
an amendment to specify the requirement for community planning to promote equality and
good relations; and that social exclusion resulting from deprivation and poverty is also
specified. The Committee has already accepted his assurance that these, together with a
definition of the role of the voluntary and community sector, will be addressed in statutory
guidance.

The Committee further recommends that the Minister amends clause 76 (1) to insert the
word ‘reasonable’ before the arrangements to be made by a council to seek the views of
relevant persons.

Audit and Assessment Reports

The Committee recommends that the Minister should work closely with the Local Government
Auditor and the Northern Ireland Audit Office to ensure that statutory guidance and
Regulations reflect the most effective use of resources, together with timely, complete and
appropriate reporting of performance improvement information.

Control of Councils by Northern Ireland departments

The Committee recommends that the Minister should give consideration to amending clause
108 to provide for a form of appeal against a finding of failure by councils which have been
investigated by a Northern Ireland department.

Use of the Quota Greatest Remainder

The Committee recommends that the Minister should bring forward an amendment to
Schedule 4 to ensure that the formula for appointments to committee be run for all
committee positions at once, and for the duration of the council term, based on the number
of seats each party has immediately after the election.

Guidance

The Committee recommends that the Department should actively consult with appropriate
stakeholders as guidance is drafted, and that it takes cognisance of views expressed during
this consultation to ensure that the reform of this area of public administration is completed
as smoothly and effectively as possible.
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Consideration of the Bill by the Committee

Introduction

The Local Government Bill was referred to the Committee for the Environment for
consideration in accordance with Standing Order 33(1) on completion of the Second Stage of
the Bill on 1 October 2013.

The Minister of the Environment made the following statement under section 9 of the
Northern Ireland Act 1998:

‘In my view the Local Government Bill would be within the legislative competence of the
Northern Ireland Assembly’.

The policy context for the Bill is to rationalise the current 26 district councils to create

11 new district councils, introduce new governance arrangements for councils to ensure
the protection of the rights of all people and also provide for fair, transparent and efficient
decision-making, develop a new council-led community planning process, transfer a range
of functions from central to local government; and develop appropriate performance
management systems for district councils.

The aim of the legislation is to establish a new framework for reorganised local government
which will be supported by a significant and comprehensive programme of subordinate
legislation and guidance.

The Department initially briefed the Committee on 26 September 2013, prior to the Second
Stage of the Bill in the Assembly on 1 October 2013. Departmental officials provided a useful
overview of the policy underlying the Bill, before taking questions from members.

The Bill was referred to the Committee after its second stage reading on 1 October 2013.

At its meeting on 26 September 2013 the Committee agreed to insert advertisements in
the Belfast Telegraph, Irish News and News Letter seeking written evidence on the Bill; the
Committee also agreed a motion to extend the Committee stage of the Bill until 20 February
2014 to allow adequate time for scrutiny.

The motion to extend was agreed by the Assembly on 14 October 2013.

The Committee considered the Bill and related issues at meetings on 12 and 26 September
2013; on 3, 10, 17 and 24 October 2013; on7, 14, 21 and 28 November 2013; on 5 and

12 December 2013; on 9, 16, 23 and 30 January 2014; and on 4, 6, 11, 13, 18 and 20
February 2014. The relevant extracts from the Minutes of Proceedings for these meetings are
included at Appendix 1 and Minutes of Evidence at Appendix 2.

The Committee had before it the Local Government Bill (NIA 28/11-15) and the Explanatory
and Financial Memorandum that accompanied the Bill.

The Committee referred the Delegated Powers Memorandum submitted by the Department on
10 December 2013 to the Examiner of Statutory Rules for scrutiny. He reported back to the
Committee on 23 January 2014 that, for the most part, the powers seem to be appropriate
and subject to an appropriate degree of Assembly control. However, he drew attention to
three powers, namely, clauses 51(5) and 54(2) (relating to exempt information) in Part 8 and
clause 85 (relating to the general power of competence) in Part 11.

The Examiner was of the opinion that clauses 51(5) and 54(2) (relating to exempt
information) should be subject to draft affirmative procedure in that they expressly allow for
amendments of the Bill and that they are quite significant powers.

10
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In relation to clause 85 (relating to the general power of competence), the Examiner stated
that it contained a very wide power and should therefore be subject to a super affirmative
procedure which involves enhanced consultation on a laid proposed draft order and a further
laying of the draft order itself with commentary on any changes made since original laying.
These recommendations for amendment were all accepted by the Department.

The Committee’s call for written evidence closed on 12 November 2013 and there were 38
responses. Copies of all written submissions received by the Committee are included at
Appendix 3 and additional information submitted at Appendix 6.

The Committee held an evidence-gathering event on 28 November 2013 in the Long Gallery
to which everyone who responded to the call for evidence was invited. Stakeholders were
offered the opportunity to present their views to members of the Committee; Departmental
officials were also present and responded to the views expressed.

The Committee had a number of oral briefings from Departmental officials, as well as from
representatives of the Northern Ireland Local Government Association (NILGA), Assembly
Research and Information Service, Northern Ireland Public Service Alliance (NIPSA), Northern
Ireland Audit Office (NIAO), Community Places, the Commissioner for Complaints and Belfast
City Council. All these oral evidence sessions were recorded by Hansard.

Departmental officials returned on 23 January 2014 to assist the Committee in its
deliberation on key issues of the Bill. The officials stated that the Department was seeking
legal advice on a definition of politically sensitive posts in relation to the bar being lifted on
council staff becoming councillors. Officials also indicated that they were working with senior
officials in local government to establish a process for call in. In addition, the Department
stated that a paper was being presented to the Minister on how minor complaints are dealt
with in other jurisdictions, but Members stressed the need for an appeal mechanism to be
included in the Bill against decisions made by the Commissioner for Complaints, and asked
the Department to report back on this issue.

The Committee commenced its informal scrutiny of the clauses of the Bill on 30 January
2014 and continued with this on 4, 6, 11 and 13 February 2014.

The Committee also conducted its formal Clause by Clause scrutiny of the Bill on 13 February
2014.

The Committee met to consider a draft report on 18 February 2014, and at its meeting on
20 February 2014, the Committee agreed its report on the Bill and ordered that it should be
printed.

11



Report on the Local Government Bill (NIA 28/11-15)

91.

92.

93.

94.

95.

96.

97.

98.

99.

100.

101.

Clause by clause consideration of the Bill

Clause 1 — Names of councils

This clause provides for how the names are to be formed and makes provision for the name
given to a council to be altered by subordinate legislation.

There were no objections to this clause from the Committee’s call for evidence but there
were calls for clarification on when subordinate legislation would be brought forward to permit
councils to obtain Borough or City status.

In briefing the Committee, Departmental officials advised that the clause would allow the
Department to change the name of the council to whatever the new council asked. The new
councils would need to decide if they wanted to adopt a new charter or keep the existing one;
this posed a problem for Lisburn City Council which would lose its city status if the councils it
was merging with did not adopt its charter.

The Committee requested further information on the naming of the new councils. The
information on the naming of the new councils was still outstanding by the time the
Committee considered the clause at the meeting on 11 February when members indicated
they were broadly content with the clause.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 2 - Constitutions of councils

This clause requires a council to maintain a constitution and ensure that it is available for
inspection by members of the public.

Respondents called for copies of a council’s constitution to be made freely available on its
website and for the documents to be published on a timely basis and for council involvement
in the formulation of a constitution.

The Department stated that it was working with local government to develop the key
documents that will form part of a council’s constitution such as the Standing Orders and that
these would be issued prior to the establishment of the incoming councils. The Department
also informed the Committee that it would need to make a technical amendment to clause 2
(1) (b). The Committee asked the Department to provide the wording of the amendment and
to provide a model of a constitution.

The Committee was content with the Department’s proposed model for a constitution
but agreed to introduce a Committee amendment to ensure that a council constitution is
published no later than April 2015.

The Committee agreed the clause subject to the following Committee amendment:

Clause 2, page 1, line 17

After “that” insert “from 30 April 2015”

The Committee also agreed the clause subject to the following Departmental amendment:
Clause 2, Page 1, Line 14

Leave out ‘council’s code of conduct’ and insert ‘Northern Ireland Local Government Code of
Conduct for Councillors’
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Clause 3 - Qualifications

This clause sets out the conditions to be satisfied for a person to be qualified to be elected
or to be a councillor.

In its response to the Committee’s call for evidence, the Public Services Commission

stated that it would welcome a provision in the Bill for a code of conduct for councillors
which should contain provision on the relationship between councillors and their staff. The
Department stated that the Local Government Reform Joint Forum, which is a consultative
body comprising the management side in local government and central government and the
trade unions, has established a sub-group to update the staff code of conduct. An important
link between the staff code of conduct and councillors’ code of conduct will be a protocol on
relations between councillors and employees. It is intended that a group will be established
consisting of elected members, representatives of the LGRF and Departmental officials to
consider the protocol.

The Committee accepted the Department’s response and indicated it was broadly content
with the clause at the meeting on 30 January 2014.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 4 - Disqualifications

This clause gives effect to Schedule 1 which sets out the conditions under which a person
is disqualified for being elected or acting as a councillor. These conditions include the
introduction of a bar on MLAs, MPs and MEPs being elected, or being, councillors.

Respondents to the Committee’s call for evidence stated that robust guidance would be
necessary in relation to potential conflicts of interest as a result of an employee also acting
as a councillor. It was also felt that the removal of the bar on all employees of a council could
present problems for line managers, who may struggle to exercise appropriate authority over
an employee who is also a councillor.

Departmental officials told the Committee that regulations will outline the posts where
the bar will still apply but that officials would need to take the Minister’s views on how to
progress this issue.

On 13 February 2014 Departmental officials informed the Committee that the Minister was
still considering the positions of political sensitivity, and that he intends to consult on this
and a geographic restriction on council staff serving in the council area in which they work.
This would then be outlined in subordinate legislation and the blanket ban on staff becoming
councillors would remain in force for the council elections in May 2014.

The Committee was content with the Department’s explanation and agreed the clause as drafted.

Clause 5 - Penalties for acting as a councillor while disqualified
This clause sets out the penalties for acting as a councillor while disqualified.

The only comment on this clause was that the phrase ‘a person who acts or purports to
act as a councillor while disqualified’ creates confusion because it would not appear that
if a councillor is disqualified his/her actions are no longer valid so there was no need for
‘purports’ to be included in the clause.

The Department’s response stated that this makes provision in respect of an individual who
gives the impression that they are acting as a councillor and therefore there was no need for
an amendment.

The Committee accepted the Department’s response and agreed the clause as drafted.
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Clause 6 - Declaration on acceptance of office of councillor

This clause requires a person elected as a councillor to serve a declaration, as set out in
Schedule 2, on the clerk of the council before acting as a councillor. This declaration requires
the person to affirm that they will observe the Northern Ireland Local Government Code of
Conduct for Councillors in the performance of their functions.

The only issue raised in relation to this clause was the need for clarification on whether the
period of two months from the day of the person’s election means starting on the day of
election or the day after.

The Department’s response stated that Section 39 of the Interpretation Act (Northern Ireland)
1954 provides that any reference to a month should be construed as a reference to a
calendar month. For a period of time expressed to begin on a particular day, that day shall not
be included in that period of time.

The Committee accepted the Department’s response and agreed the clause as drafted.

Clause 7 - Resignation
This clause provides for a person to resign as a councillor at any time.

There were no views expressed by stakeholders on this clause but Committee members
raised issues in relation to the current use of co-option to councils.

Departmental officials responded that this was a reserved matter and agreed to provide a
paper on the current use of co-option to councils. This paper was considered at the meeting
on 13 February when members indicated they were content with the paper.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 8 - Vacation of office on account of non-attendance

This clause provides for a person to cease to be a member of a council if they fail, subject to
certain conditions, to attend any meeting of the council over six consecutive months.

Stakeholder responses suggested that guidance should be provided to take account of a
situation where a councillor may have to prioritise between attending a main council meeting
or joint committee meeting, or to provide some form of standardisation as some councils may
be more lenient than others.

In response, the Department stated that the “six month” non-attendance provision relates

to any meeting of a council or one of its committees or sub-committees and is designed to
ensure that an individual holding the office of councillor has the opportunity to undertake his/
her representative role in some form prior to his/her position as a councillor being declared
vacant.

The Department further stated that this clause was a re-enactment of section 9 of the Local
Government Act (Northern Ireland) 1972 to provide for the minimum level of attendance
required to remain a councillor. Decisions on the acceptance of a reason for extended
absence should be a matter for individual councils.

Members questioned officials on the use of this clause in exceptional circumstances such
as long term illness and the Departmental officials agreed to provide a paper clarifying the
exceptional circumstances in which an exemption could be made in relation to vacation of
office in the event of non — attendance.

This paper was considered at the meeting on 13 February when members indicated they were
content with the paper and agreed the clause as drafted.
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Clause 9 - Declaration of vacancy in office in certain cases
This clause sets out the circumstances for which a council must declare a vacancy.

There were no views expressed on this clause by respondents to the Committee’s call for
evidence.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 10 - Positions of responsibility

This clause sets out the positions of responsibility to be held by an elected member of the
council, which must be allocated across the political parties represented on the council, and
the process which must be used for the allocation.

NILGA felt that it should be for each individual council to decide how best to apply
proportionality at local level, and also called for clarification in relation to the position of
committee chairs. ARC 21, along with several other respondents, also felt that, in general,
the proposals appear to be too prescriptive, leaving little for councils to make decisions on a
local basis to suit local needs and political representation.

In its response, the Department stated that the provision of three alternative methods for
allocating positions of responsibility across the political parties represented on a council
provides the flexibility for local agreement on how proportionality will be achieved. This
approach was agreed by all the main political parties who were represented on the policy
development panel on governance and relationships.

All positions on a cabinet-style executive are included to take account of the significance of
this model in relation to decision-making in the council. The operation of the process for the
sharing of committee membership will provide the opportunity for representation to be shared
across the political parties. The allocation of positions of responsibility will take place at

the first meeting of a council following a local government election prior to the filling of the
remaining membership of a committee.

At the meeting on 30 January 2014 the Departmental officials agreed to provide the wording
of a technical amendment to Clause 10(4).

The Committee was content to agree the clause subject to the following Departmental
amendments:

Clause 10, Page 5, Line 25

Leave out ‘subsection (1)(f)’ and insert ‘this Act’

Clause 10, Page 5, Line 26

Leave out ‘prescribed public body or other association’ and insert ‘public body’

The Chairperson recorded her opposition to the use of the D’Hondt mechanism, rather than

Single Transferable Vote, in allocating positions of responsibility

Clause 11 - Arrangements for discharge of functions of council

Clause 11 provides that a council may arrange for any of its functions to be discharged by a
committee, sub-committee or an officer of the council, or by another council.

Whilst there were no objections to this clause, it was suggested that the list of functions
reserved for the council should be more clearly defined, for example, to exclude minor
technical land disposals, way leaves, small loans etc. It was also suggested that the list of
functions which cannot be delegated is amended to ‘affordable borrowing limit” under Local
Government Finance Act (2011) rather than ‘borrowing money’.
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The Departmental officials agreed to report back on the possibility of amending this clause to
address a possible conflict with the Local Government Finance Act.

At the meeting on 13 February the Committee was content to agree the clause subject to the
following Departmental amendment:

Clause 11, Page 5, Line 38
At end insert-

‘( ) making a determination under section 13(1) of the Local Government Finance Act (Northern
Ireland) 2011 (affordable borrowing limit) and monitoring an amount determined under that
subsection;’

Clause 12 - Arrangements by one council for discharge of functions by another council

This clause places limitations on making arrangements for the discharge of functions under
executive arrangements.

Stakeholders felt this clause seemed unnecessarily complicated and the department’s
intervention would only be welcomed as a position of last resort.

The Department informed the Committee that its permission would not be required for such
arrangements to operate. The subordinate legislation will detail who has responsibility for
arranging for the discharge of a function by another council if one of the relevant councils is
operating executive arrangements.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 13 - Arrangements for discharge of functions by councils jointly

This clause provides for the establishment of a joint committee between two or more councils
to discharge a function of the participating councils.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 14 - Exercise of functions not prevented by arrangements under this Part

This clause provides that a council or a committee is not prevented from exercising a function
if it has arranged for that function to be discharged by a committee or sub-committee.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 15 - Appointment of committees etc. for the purpose of discharging functions

This clause provides that a council may appoint a committee, and two or more councils may
appoint a joint committee, to discharge functions.

Clarification was sought as to why a committee appointed to regulate and control the finance
of the council cannot have an external member. The Department stated that it considered it
appropriate that discussions relating to the finances of a council are restricted to members of
the council to maintain the necessary confidentiality.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 16 - Appointment of committee to advise on discharge of functions

This clause enables a council, and two or more councils, to appoint a committee, that may
include persons who are not members of the appointing council or councils, to advise on the
discharge of functions.
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At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 17 - Appointment of councillors to committees, etc.

This clause gives effect to Schedule 5 which provides for the sharing of membership of a
committee between the political parties represented on the council.

There was concern expressed that the prescription of this one method only is unduly
restrictive and does not permit local arrangements which have broad agreement to be utilised
as an acceptable alternative.

In its briefing to the Committee, the Department stated that the legislation provides councils
with the ability to choose between the Quota Greatest Remainder and the Droop Quota
method for ensuring proportionality in the membership of committees.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 18 - Joint committees: further provisions

This clause provides that the expenses of a joint committee must be met by the appointing
councils.

There were no comments from stakeholders on this clause and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 19 - Disqualification for membership of committees

This clause provides that a person disqualified from being elected or being a member of
a council cannot be a member of a committee or sub-committee of that council, or a joint
committee on which the council is represented or on one of its sub-committees.

There were no comments from stakeholders on this clause and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 20 - Declaration required of persons who are not members of council

This clause provides that a person who is not a member of a council may not act as a
member of a committee until the person has signed a declaration agreeing to observe the
Northern Ireland Local Government Code of Conduct for councillors.

There were no comments from stakeholders on this clause and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 21 - Voting rights of persons who are not members of council

This clause provides that a person appointed to a committee who is not a member of the
appointing council has no voting rights at meetings of that committee.

There were no comments from stakeholders on this clause and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 22 - Termination of membership on ceasing to be member of council

This clause specifies that a person who is no longer a member of a council is also no longer
a member of a committee of that council.

There were no comments from stakeholders on this clause and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.
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Clause 23 - Permitted forms of governance

This clause sets out the forms of political governance a council may operate for its decision-
making. These are executive arrangements, a committee system or prescribed arrangements.

Stakeholder responses noted that the clause does not specify potential forms of governance

arrangements linked to statutory or quasi-judicial functions to be undertaken by councils and

the associated processes and rules which may or may not apply in this instance e.g. qualified
majority voting and call-in.

In its briefing to the Committee, the Department stated that it is working with senior

officers from local government to develop the proposals for the regulations for operation

of executive arrangements and the allocation of functions between the council and its
executive. The Department anticipated that the regulations will specify those functions and
responsibilities to be the responsibility of a council’s executive and that it will be for a council
that has adopted executive arrangements to determine how it wishes those functions or
responsibilities discharged, as provided for in clause 11 of the Bill.

At the meeting on 13 February 2014, the Departmental officials informed the Committee
that the operation of call in and qualified majority voting would be outlined in guidance and
become mandatory elements of standing orders. The Committee was content with this
clarification and agreed to the clause as drafted.

Clause 24. - Power to prescribe additional permitted governance arrangements

This clause gives the power to the Department to make regulations prescribing alternative
forms of governance that may be adopted by a council. It provides that the Department must
have regard to any proposals received from a council when it considers whether or how to
make regulations under this clause.

Concerns were expressed from several respondents to the Committee’s call for evidence that
that subsection (6) (c) of this clause is a potentially unnecessary barrier to local agreement
on governance. In reply, the Department stated that the introduction of an alternative form

of governance arrangements must be capable of being used by all councils to ensure that it
delivers efficient and effective decision-making and includes appropriate mechanisms for the
protection of minority interests.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 25: Council executives
This clause provides that an executive of a council must take the form of either:

a) a committee of the council to be known as a “cabinet-style executive”, or
b) more than one committee of the council to be known as a “streamlined committee
Executive”.

Several respondents noted that this clause does not permit the Chair and Vice-Chair of a
council to be members of an executive, in marked contrast to the operation of a traditional
committee system where the Chair and Vice-Chair can be part of the decision-making
mechanism, with the Chair having a casting vote at council meetings.

It was also stated that the Bill does not specify which committees may be streamlined and if
this also applied to quasi-judicial committees, such as planning committees.

The Committee expressed concerns regarding the minimum number required for membership
of executive committees which is currently set as 4 members and suggested that it may be
more appropriate to increase this number to ensure adequate cross-party representation.
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The Department responded that the Mayor and deputy Mayor, or Chairperson and vice-
chairperson, of a council are civic positions and it is the holder’s responsibility to represent
the corporate views of the council. The inclusion of the holder of any of these positions on
the executive could be viewed as compromising this independence from the decision-making.

The Department further stated that the streamlined committee structure is a form of
executive arrangements and the functions and responsibilities of streamlined committees
will be specified in the regulations in relation to the operation of executive arrangements.
Officials told the Committee that the minimum level of membership had been set at a level to
provide for cross-party representation, if the political parties represented on a councils wish
to select these positions of responsibility.

At the meeting on 13 February 2014 Departmental officials informed members that the
Minister was not minded to bring forward an amendment to this clause. The Department
intended to issue guidance which would allow the Chair and Deputy Chair of a council to
attend meetings unless they were of a sensitive nature such as meetings to discuss Human
Resource issues.

The Committee was not content with the Department’s responses and agreed to bring forward
the following amendments:

Clause 25, page 11, line 29
Leave out subsection (3) and insert

‘(3) The chair and deputy chair of the council shall be ex-officio non-voting members of the
executive.

Clause 25, page 11, line 31
Leave out ‘four’ and insert ‘ten’
Clause 25, page 11, line 34
Leave out ‘four’ and insert ‘ten’

Clause 26: Functions which are the responsibility of an executive

This clause provides the mechanism for determining which council functions are to be the
responsibility of the executive.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 27: Functions of an executive: further provision

This clause makes further provision on the exercise and discharge of functions which are the
responsibility of the council executive.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 28 - Allocation and discharge of functions

This clause sets out in greater detail how decision-making is to be undertaken under
executive arrangements and provide for the executive to determine how functions which are
the responsibility of the executive should be discharged.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.
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Clause 29 - Discharge of functions of and by another council

This clause sets out in greater detail how decision-making is to be undertaken under
executive arrangements and provide for the executive to determine how functions which are
the responsibility of the executive should be discharged.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 30 - Joint exercise of functions

This clause sets out in greater detail how decision-making is to be undertaken under
executive arrangements and provide for the executive to determine how functions which are
the responsibility of the executive should be discharged.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 31 - Overview and scrutiny committees: functions

This clause outlines that executive arrangements must ensure that these committees have
power to make reports and recommendations, either to the executive or the council, on any
aspect of council business.

Clarification was sought by stakeholders in regard to the relationship between call-in, and
overview and scrutiny procedures, and which of these would take precedence.

In its briefing to the Committee, the Department stated that it is working with senior officers
from local government to develop guidance and Rules of Procedure for the operation of
overview and scrutiny committees and that the call-in process provides the formal opportunity
for executive decisions to be referred to an overview and scrutiny committee.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 32 - Overview and scrutiny committees: supplementary provision

This clause describes in detail how overview and scrutiny committees may carry out their
functions, giving them the power to appoint sub-committees and make arrangements for
these sub-committees to discharge any functions of the overview and scrutiny committee.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 33 - Scrutiny officers

This clause provides that a council operating executive arrangements must designate one of
its officers as a scrutiny officer to perform the functions set out in this section.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 34 - Reference of matters to overview and scrutiny committee etc.

This clause provides that a council’s executive arrangements must make provision to enable
members of an overview and scrutiny committee, including a sub-committee of such a
committee, to refer matters to the committee or sub-committee.

There were no comments from stakeholders in relation to this clause and the Committee
indicated it was broadly content with the clause at the meeting on 30 January 2014.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
the Department proposed to bring forward 2 technical amendments to this clause.
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The Committee agreed the clause subject to the following Departmental amendments:
Clause 34, Page 18, Line 9

Leave out ‘an excluded’ and insert ‘a prescribed’

Clause 34, Page 18, Line 17

Leave out subsection (4)

Clause 35 - Dealing with references under section 34(1)(c)

This clause makes further provision in relation to the reference of matters to overview and
scrutiny committees by a member of a council who is not also a member of the committee.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 36 - Duty of council or executive to respond to overview and scrutiny committee

This clause makes provision about reports and recommendations of overview and scrutiny
committees.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 37 - Publication etc. of reports, recommendations and responses: confidential and
exempt information

This clause makes provision in relation to an overview and scrutiny committee or a council
excluding “confidential information” and “relevant exempt information” when publishing a
document.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 38 - Meetings and access to information etc.

This clause provide powers for the Department to specify in regulations the circumstances
in which meetings of the executive or its committees must be open to the public and which
meetings must be held in private.

Trade Union Side expressed concerns that such systems have been and will be abused in
order to circumvent employment obligations and the industrial relations process.

The Department told the Committee that these provisions strike a balance between ensuring
transparency in the transaction of council business and the need to prevent the disclosure of
confidential information.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 39 - Meetings and access to information etc.: further provision and regulations

This clause makes provision for written records of prescribed decisions made at meetings of
the executive held in private to be kept, including reasons for the decisions.

Trade Union Side expressed similar concerns as for clause 38. The Department reiterated
that these provisions strike a balance between ensuring transparency in the transaction of
council business and the need to prevent the disclosure of confidential information.

The Committee again accepted the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.
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Clause 40. - Meetings and proceedings

This clause makes provision on the timing and general arrangements for meetings of a
council, and require a council to make standing orders for the regulation of the proceedings
and business of councils and their committees.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 41 - Standing orders

This clause makes provision on the timing and general arrangements for meetings of a
council, and require a council to make standing orders for the regulation of the proceedings
and business of councils and their committees.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 42 - Regulations about standing orders

This clause makes provision on the timing and general arrangements for meetings of a
council, and require a council to make standing orders for the regulation of the proceedings
and business of councils and their committees.

Belfast City Council stated that clause 42 Subsection 2(b) indicates that regulations may
require such standing orders to contain provisions for specific decisions of a committee to be
referred to, and reviewed by, the Council itself and the council sought clarification as to what
these decisions may be. It also recommended that the Regulations specifying matters that
must be included in standing orders are drawn up with local government.

In its briefing to the Committee, the Department stated it is working with senior officers from
local government to develop Model Standing Orders for use by councils, and to identify those
Standing Orders, particularly in relation to governance arrangements, that must be included.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 43 - Simple majority

This clause provides for the voting mechanisms to be used by councils in their decision-
making. The mechanisms specified are simple majority and, for decisions specified in
standing orders, qualified majority.

A respondent to the Committee’s call for evidence stated that, in the case of a Joint
Committee, further clarification needs to be given in relation to “simple majority”. The
Departmental officials informed the Committee that “simple majority” will apply to all
decisions of a council and its committees unless the decision is specified as requiring a
qualified majority. The decisions requiring a qualified majority will be specified in regulations.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 44 - Qualified majority

This clause provides for the voting mechanisms to be used by councils in their decision-
making. The mechanisms specified are simple majority and, for decisions specified in
standing orders, qualified majority.

Several stakeholders stated that while they recognised the previous consensus reached on
thresholds, there is some debate within the sector in relation to the 80% level specified in
this clause. The provision for review contained in the Bill is welcomed.

In response, the Department told the Committee that it is working with local government to
determine the practical considerations in relation to the operation of qualified majority voting
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and the decisions to which it will apply. These matters will be specified in subordinate
legislation that will be subject to consultation. Furthermore, the threshold for qualified majority
voting was agreed across all the political parties represented on the policy development
panel on governance and relationships and qualified majority voting will only apply to
decisions specified in regulations, as a mandatory element of a council’s standing orders.

The Committee accepted the Department’s response and at the meeting on 13 February
2014, the Committee agreed the clause as drafted.

Clause 45 - Power to require decisions to be reconsidered

This clause provides for the voting mechanisms to be used by councils in their decision-
making. The mechanisms specified are simple majority and, for decisions specified in
standing orders, qualified majority.

Several stakeholders stated that there is debate within the sector in relation to the 15%
figure for call in, and concern in some councils that this system may lead to unnecessary
bureaucracy and delay. There was particular concern in relation to the grounds for call-in
detailed at 45 (1) (b) which seemed vague. The stakeholders further stated that agreement
and detailed clarification of what this actually means in practice will be critically important, as
will guidance on the role of the legal advisor stipulated in 45(2).

The Department responded that it was working with senior officers from local government

to develop the criteria for, and the operation of, the procedure for the reconsideration of a
decision of an executive or recommendation from a committee and these will be specified as
a mandatory element of a council’s standing orders.

Members asked the Departmental officials to report back to the Committee, after discussions
with the Minister, on the criteria for a call in and guidance on the use of a solicitor/barrister
in the procedure for the reconsideration of a decision.

At the meeting on 13 February Departmental officials informed members that the Minister
was not minded to bring forward an amendment. Committee members remained of the
opinion that a great deal more clarification of the call-in procedure was required but the
Committee agreed the clause as drafted.

Clause 46 - Admission to meetings of councils

This clause makes provision in relation to public access to meetings of councils, and to the
agenda and connected reports on issues to be discussed at a meeting of the council.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 47 - Access to agenda and connected reports

This clause makes provision in relation to public access to meetings of councils, and to the
agenda and connected reports on issues to be discussed at a meeting of the council.

The Trade Unions expressed concerns that such systems have been and will be abused in
order to circumvent employment obligations and the industrial relations process.

In its briefing to the Committee the Department stated that the provisions strike a balance
between ensuring transparency in the transaction of council business and the need to prevent
the disclosure of confidential information as the issues raised are matters between a council
and its employee’s representatives.

The Committee was content with the Department’s explanation and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.
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Clause 48 - Inspection of minutes and other documents after meetings

This clause makes provision in relation to public access to meetings of councils, and to the
agenda and connected reports on issues to be discussed at a meeting of the council.

One council expressed the view that this clause may become onerous on councils in terms
of resources required to keep physical copies of the range of papers and that it would be of
benefit if electronic copies would be satisfactory.

In its response, the Department stated that it will be a matter for councils to determine the
method of retention provided that the material is available for inspection as required by the
provision.

The Committee was content with the Department’s explanation and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 49 - Inspection of background papers

This clause makes provision in relation to public access to meetings of councils, and to the
agenda and connected reports on issues to be discussed at a meeting of the council.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 50 - Application to committees and sub-committees

This clause makes provision in relation to public access to meetings of councils, and to the
agenda and connected reports on issues to be discussed at a meeting of the council.

NILGA stated that preliminary policy discussions take place in sub-committee meetings which
are minuted, but to which the public and press do not have access, and this allowed for freer
discussion and debate. Several members of the Committee also expressed the view that
there was merit in a level of discussion at sub-committee/committee level that was not in the
public domain.

In response, the Department stated that it considered that discussions on an issue in a
sub-committee are integral to the overall decision-making process and, as such, should be
open to inspection both by the other members of the council and the public. This will ensure
that members of council and members of the public are aware of all the matters that were
considered in the development of recommendation or decision. The Committee was content
with the Department’s explanation.

At the meeting on 13 February, the Departmental officials informed members that the
Department wished to make 2 technical amendments to the clause.

The Committee was content to agree the clause subject to the following Departmental
amendments:

Clause 50, Page 28, Line 29
Leave out ‘be’
Clause 58, Page 33, Line 17
At end insert-

“(1A) Instead of, or in addition to, conducting an investigation under this section, the
Commissioner may take such action as appears to the Commissioner to be desirable to deal
with any particular case falling within subsection (1).”
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Clause 51: Additional rights of access to documents for members of councils

This clause provides that, subject to specific exclusions, any council document relating to any
business to be discussed at a meeting of the council or committee or sub-committee is to be
open to inspection by any member of the council.

Several respondents to the Committee’s call for evidence stated that they had no objection
to the clause but noted the need for staff guidance and training to ensure that this part of
the Bill is properly implemented. The Department assured the Committee that guidance and
training would be provided.

The Examiner for Statutory Rules recommended in his report on the Delegated Powers
memorandum that the level of Assembly control on subordinate legislation relating to this
clause should be strengthened, from negative to draft affirmative resolution. Departmental
officials were in agreement with this recommendation and provided details of a consequential
amendment to clause 125 to achieve this.

The Committee was content with the amendment and agreed to the clause as drafted at its
meeting on 13 February 2014.

Clause 52: Councils to provide additional information

This clause requires a council to maintain in a register that is open to inspection by the
public, contact details and details on the membership of committees and sub-committees for
every member of the council.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 53: Supplemental provisions and offences

This clause sets out supplemental provisions in relation to access to documents that must
be open to inspection and the offences that will apply in the event of obstructing access to
the documents or refusing to provide copies as required.

The Committee indicated it was content with the clause as drafted at the meeting on 13
February 2014.

Clause 54: Exempt information and power to vary Schedule 8

This clause provides a power for the Department to add to, delete or vary any description of
exempt information by virtue of which the public may be excluded from a meeting during the
item to which the report containing the information relates.

The Examiner for Statutory Rules recommended in his report on the Delegated Powers
memorandum that the level of Assembly control on subordinate legislation relating to this
clause should be strengthened, from negative to draft affirmative resolution. Departmental
officials were in agreement with this recommendation and provided details of a consequential
amendment to clause 125 to achieve this.

The Committee was content with the amendment and agreed to the clause as drafted at its
meeting on 13 February 2014.

Clause 55 - Interpretation and application of this Part
This clause provides an interpretation of Part 8.
At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 56: Code of conduct

This clause provides for the Department to issue the Northern Ireland Code of Conduct for
Councillors.
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Stakeholders called for a code of practice to be established covering the relationship
between councillors and employees. The Departmental officials informed the Committee that
an important link between the staff code of conduct and councillors’ code of conduct will be
a protocol on relations between councillors and employees. It is the Department’s intention
that a group will be established consisting of elected members, representatives of the Local
Government Reform Joint Forum and Departmental officials to consider the protocol.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 57: Guidance

This clause states that the Northern Ireland Commissioner for Complaints (Commissioner)
may issue and publish any guidance on matters relating to the conduct of councillors.

NILGA called for a provision requiring that guidance is issued for consultation to be inserted
into the Bill, in line with other provisions elsewhere in the Bill which require guidance to be
issued for consultation, particularly in relation to planning matters which will be a significant
new role for members of the new councils.

In its response to the Committee the Departmental officials stated that the Commissioner
for Complaints has confirmed he intends to consult with key stakeholders on the initial
procedures and guidance regarding the mechanisms that support the code of conduct.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 58 - Investigations

Clause 58 provides that the purpose of an investigation is to determine whether there is
evidence of any failure to comply with the Code and whether action needs to be taken in
respect of the matters under investigation and if an adjudication should be made by the
Commissioner on the matter under investigation.

NIPSA felt it was not appropriate for the Commissioner of Complaints to deal with a complaint
about of from a councillor in respect of a staff member.

Several other respondents to the Committee’s call for evidence noted that the Department
had informally indicated that the role of the Commissioner may be reviewed in several years’
time, with a potential to introduce Standards Committees. The respondents supported such
a review during the 2015-2019 electoral term, and called for an amendment to the Bill to
confirm such a review in law, along with a requirement for future reviews at set intervals. The
respondents also called for a mechanism to deal with minor complaints.

In reply, the Department stated that the Commissioner for Complaints will only have the
power to investigate alleged breaches of the Northern Ireland Local Government Code of
Conduct for Councillors. In relation to the call for a review of the Commissioner’s role, the
Department stated that the Minister had indicated in the Assembly that the system will be
reviewed in 3-4 years’ time.

In regards to a system for dealing with minor complaints, the Department stated that the
ethical framework would not preclude a council from dealing with minor complaints which
have arisen in the council by seeking local resolution or mediation before the matter reaches
the stage of a written complaint being forwarded to the Commissioner. Officials have been
researching the issue of how complaints of a minor nature are dealt with in other jurisdictions
and would be putting a paper to the Minister for consideration.

The Committee raised the issue of how minor complaints would be dealt with and the
Departmental officials agreed to report back to the Committee on discussions with the
Minister on the possibility of an amendment to this clause to deal with minor complaints.
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Members also asked that the Minister reiterated his intention for the role of the
Commissioner for Complaints to be reviewed in 3-4 years.

At its meeting on 13 February the Committee considered the Department’s proposed
amendment which would allow the Commissioner for Complaints to refer minor complaints
back to a council. The officials also confirmed that the Minister, at Consideration Stage,
would reiterate his intention for the role of the Commissioner for Complaints to be reviewed in
3-4 years.

The Committee was content with the Department’s response and agreed the clause subject
to the following Departmental amendment:

Clause 58, Page 33, Line 17
At end insert-

“(1A) Instead of, or in addition to, conducting an investigation under this section, the
Commissioner may take such action as appears to the Commissioner to be desirable to deal
with any particular case falling within subsection (1).”

Clause 59 - Investigations: further provisions

Clause 59 provides that the person who is the subject of an investigation should be given the
opportunity to comment on the allegation put to the Commissioner.

NILGA felt that that the guidance to be issued by the Commissioner should incorporate full
details of the procedure to be adopted for investigating complaints. Departmental officials
confirmed to the Committee that this would be the case.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 60 - Reports, etc.

This clause provides for the Commissioner to produce a report on the findings of an
investigation and, where the Commissioner considers it necessary in the public interest, to
produce an interim report prior to the completion of an investigation.

Several local government representatives felt that this clause should compel the
Commissioner to issue a report when he decides that there is no case to answer or that he
does not intend to take any action, rather than the current version which only says that he
“may” issue such a report. The representatives felt that it may be the case that allegations
against a member may be in the public domain, and therefore it was important that, in cases
where there is no case to answer or no action will be taken, that a publicly available report
must be made.

In response, the Department stated that, if there is no evidence of failure or no action needs
to be taken, the Commissioner may decide, due to the particular circumstances of a case, not
to complete an investigation. In addition, an allegation that could result in these outcomes
may not be in the public domain. Therefore a report may not be appropriate nor in the public
interest in these circumstances and the Bill provides the Commissioner with this discretion.
The Commissioner, in his briefing to the Committee, advised members of his intention to be
open and to publish allegations of breaches of the code.

Members expressed concerns that malicious complaints were often made in the run up to
elections which had a detrimental impact on a councillor standing for election. The Committee
asked the Departmental officials to report back on discussions with the Minister, and the
Commissioner for Complaints, on the possibility of a moratorium on complaints 2-3 months in
advance of an election.
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The Committee considered the Department’s response at the meeting on 13 February 2014
when the officials informed the Committee that the Minister was not minded to make an
amendment to the clause to introduce a moratorium on complaints in the lead up to an
election.

Members were not content with this response and asked officials to provide further
information on the rise of complaints in Wales in the run up to an election and how these
complaints are dealt with. Although members recognised the practical difficulties in enforcing
any kind of moratorium, the Committee urged the Department and the Commissioner to
investigate how this issue can be addressed effectively without compromising on openness
and transparency. This has been reflected in its recommendations.

The Committee agreed the clause as drafted at the meeting on 13 February 2014.

Clause 61 - Interim reports

This clause provides for the Commissioner to produce a report on the findings of an
investigation and, where the Commissioner considers it necessary in the public interest, to
produce an interim report prior to the completion of an investigation.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 62: Decision following report

The clause provides for the Commissioner to adjudicate on any matter by deciding whether or
not a person has failed to comply with the Code and sets out to whom this information must
be sent.

Belfast City Council felt that the Department should include a right of appeal to the County or
High Court for a member who may be found to be in breach of the code and any associated
sanctions to be specified by the Commissioner.

The Committee also felt that the issue of an appeal mechanism needed to be taken very
seriously; a judicial review may not provide an adequate remedy as it is essentially a review of
the process undertaken and will not always examine the merits of any decision.

The Committee asked the Departmental officials agreed to report back on discussions with
the Minister on the possibility of an amendment to this clause to introduce an appeals
mechanism for complaints.

The Committee considered the Department’s response at the meeting on 13 February 2014
when the officials informed the Committee that the Minister had agreed to bring forward an
amendment to allow an appeal to the High Court.

Members welcomed the amendment but asked the officials to add a further subsection

to clauses 62 and 63 to specify grounds for appeal to the High Court in addition to those
grounds which already form the basis for judicial review. These should include leave to
appeal against a decision which was not supported by the evidence and against an excessive
sanction, and may be similarly worded to Scottish legislation.

The Committee agreed the clause subject to the following Departmental amendment:
Clause 62, Page 36, Line 36
At end insert-

(13) A person who is censured, suspended or disqualified by the Commissioner as mentioned
in subsection (3) may appeal to the High Court if the High Court gives the person leave to do so.
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Clause 63: Decisions on interim report

This clause provides that, where the Commissioner considers that there is evidence that a
person who is subject to an interim report has failed to comply with the code and that the
failure is such that it would be likely to result in disqualification, and if the Commissioner
considers that it would be in the public interest to immediately suspend or partially suspend
the person, then the Commissioner may give notice to the clerk of the council accordingly,
giving effect to that consideration.

Several respondents to the Committee’s call for evidence felt that further clarification and
guidance was required in terms of the process to be applied by the Commissioner.

In its response to the Committee, the Departmental officials stated that the Commissioner
has the power to issue guidance on matters relating to the conduct of councillors and this
includes the procedures that will apply in relation to complaints. The Committee was content
with the Department’s response.

The Departmental officials, at the meeting on 13 February 2014, informed the Committee
that, as a result of the amendment to clause 62, a consequential amendment would need to
be made to clause 63.

The Committee agreed the clause subject to the following Departmental amendment:
Clause 63, Page 37, Line 29
At end insert-

‘(9) A person who is suspended (or partially suspended) by the Commissioner by notice as
mentioned in subsection (1) may appeal to the High Court if the High Court gives the person
leave to do so.

Clause 64: Recommendations

This clause provides for the Commissioner, having adjudicated on any matter, to make
recommendations to a council about any matters relating to the exercise of the functions of a
council or the failure to observe the Code.

There were no comments from stakeholders in relation to this clause and the Committee
indicated it was broadly content with the clause at the meeting on 4 February 2014.

At the meeting on 13 February 2014, the Committee was informed by the Department
that it proposed to make several technical amendments to this clause to clarify that the
Commissioner’s report should go primarily to the Department of the Environment, rather
than any other Department. The Committee was content with the policy underlying the
amendments which were to be provided at a later date.

The Committee was content to agree the clause as drafted.

Clause 65: Disclosure and registration of councillors’ interests, etc.

This clause provides for the clerk of the council to establish and maintain a register of the
interests of its councillors and for the council to ensure that the register is available for
public inspection.

NILGA sought the inclusion of appropriate details of all interests to be declared under this
clause to be incorporated into the Code of Conduct and related guidance, to ensure full
consistency across councils.

Arc 21 felt that provision should also be made for “conflicts of interest” declarations to be
formally made at the commencement of meetings to ensure that the register is kept as up to
date as possible; ARC 21 also stated that the additional expense to publish in one or more
newspapers circulating in the district is an unnecessary expense and that councils should be
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able to publish their Registers on their own websites and other social media without having to
incur the cost of advertising.

The Department, in its response, stated that Sections 28 -33 of the Local Government Act
(Northern Ireland) 1972 which deals with the declaration of interests will remain extant and
that the Code of Conduct would provide further clarification on declaration of interests.

Officials further stated that publication applies after the establishment of the register and
does not prevent councils from using their websites as an additional communication tool.
The areas of the new councils will be larger and this provides local information and supports
constituents that may not have access to electronic information.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 66: Extension of 1996 Order

This clause provides for certain provisions of the Commissioner for Complaints (Northern
Ireland) Order 1996 to apply as if references to that Order includes reference to this Bill.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 67: Expenditure of Commissioner under this Act

This clause provides for the Commissioner to apportion the estimated amount of the
expenses of the Commissioner’s office in relation to the ethical standards framework
between all the councils in Northern Ireland. Councils must pay the apportioned amount to
the Commissioner at such time and in such manner as the Commissioner directs.

Several respondents to the Committee’s call for evidence asked for consultation with the
local government sector regarding the apportionment of fees and said there were a number
of methods by which the apportionment could be carried out, and discussions should be held
with the sector in order to agree the most appropriate method.

The Departmental officials informed the Committee that they were considering the apportionment
methods, which will be submitted to the Finance Working Group, an inter council/departmental
group, prior to being presented to the Minister. The Committee asked the Departmental
officials to report back on whether this would require an amendment to this clause.

At the meeting on 13 February Departmental officials informed the Committee that the
Minister was prepared to make an amendment to allow for top slicing council grants to pay
for the costs of the investigations of complaints by the Commissioner for Complaints, and the
Committee agreed that it would support such an amendment.

The Committee agreed to the clause as drafted.

Clause 68 - Interpretation
This clause provides an interpretation of Part 9.

Several respondents to the Committee’s call for evidence asked for clarification as to
the position in regard to the membership of outside bodies in any such instances where
a councillor is suspended / disqualified from being a councillor or where they are also
suspended / disqualified from being a member of any committee, joint committee or
subcommittee of the council.

When briefing the Committee, the Department stated that a councillor cannot act if they are
disqualified. If a councillor is a representative of their council on an outside body and that
councillor is disqualified, then that councillor cannot represent their council on that body.

If that councillor was suspended, then the council, which appointed that councillor to the
outside body, must consider whether that councillor’'s appointment should still stand by taking
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into account the details of that suspension, including any effect their decision may have on
public confidence.

The Committee asked the Departmental officials to report back on discussions with the
Minister on a possible amendment to this clause to make the position in regard to the
membership of outside bodies in any such instances more explicit.

The Committee considered the Department’s response at the meeting on 13 February 2014
when officials informed the Committee that the Minister had agreed to bring forward an
amendment to this clause.

The Committee was content to agree the clause subject to the following Departmental
amendment:

Clause 68, Page 40, Line 11
At end add-
‘(5) Where a councillor is an external representative of a council-

(a) any reference in this Part to a councillor being partially suspended from being a councillor
includes a reference to that councillor being suspended from being an external representative;
and

(b) if that councillor is suspended otherwise than partially or is disqualified from being
a councillor that councillor is also suspended or disqualified from being an external
representative.

Clause 69 — Community Planning

This clause places a duty on councils to initiate, maintain, facilitate and participate in
community planning for their area. It also places a duty on community planning partners to
participate in community planning and assist the council in the discharge of its duty.

Several respondents to the Committee’s call for evidence called for the Bill to be
strengthened through the insertion of appropriately worded clauses to provide the required
reassurance to councils that partners will have to attend, sending senior officials, and, where
may be required, to realign their budgets accordingly.

The Department stated that the duty on community planning partners must recognise the
separate and distinct accountability frameworks within which they operate and that the
engagement of the community planning partners will be based in the development of effective
relationships between a council and its partners.

Respondents also felt that the wording of the proposed duties of Departments needed to be
strengthened to ensure that all parties relevant to the success of community planning have
strong obligations placed upon them.

In reply to this, the Department stated that government departments, as bodies having
responsibility for the policy frameworks within which functions and services are delivered,
have a distinct role in the process which is recognised by the duty that is placed upon them.
The sequencing of the provisions has no impact on the outcome — it is the making of the
provision that is key.

Several stakeholders stated that the community planning model proposed in the Bill was
largely similar to the Welsh community planning model. Whilst the stakeholders had no issue
with this they stated that it was vital that the legislation and supporting guidance takes
account of the specific circumstances in Northern Ireland. Also, in other jurisdictions there
are significant regional support structures in place to support and promote local government
improvement and community planning. The stakeholders felt that there were currently no
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similar support arrangements within Northern Ireland and suggested that the establishment
of a regional support structure to support improvement and community planning should be
included in the proposals.

In its briefing to the Committee, the Departmental officials stated that the proposed statutory
guidance will be specific to Northern Ireland and consider issues appropriate to councils
here. The establishment of regional support structures is a matter for consideration by

local government and the Partnership Panel. The duty on departments goes further than

that applying in other jurisdictions such as Scotland and Wales, in that it places a duty on
departments to have regard to any implications of a community plan for the exercise of the
department’s functions. The role of departments in community planning will be underpinned
by the Partnership Panel.

There were also calls from stakeholders to link community plans to the Programme for
Government as many community planning partners would be directly involved in delivering PfG
targets and it was felt that an appropriate linkage could maximise both impact and resource
efficiency.

The Departmental officials informed the Committee that the Partnership Panel will provide a
forum for elected representatives from district councils and Executive Ministers to examine
the relationship between community plans and the Executive’s Programme for Government
and the potential for any linkages. Community planning is a long term process which will
provide opportunities for the alighment of plans and strategies at a local and regional level.

Whilst the Committee was content with the Department’s responses, members asked if
there was a possibility that equality and good relations could be added to this clause and
also asked that the Minister gives an assurance, at Consideration Stage, that the role of the
voluntary and community sector will be outlined in statutory guidance.

The Departmental officials agreed to report back to the Committee, after discussions with the
Minister, on a possible amendment to this clause to include equality and good relations.

The Committee considered the Department’s response at the meeting on 13 February 2014
when the officials informed the Committee that the Minister was not minded to make an
amendment but was still taking soundings from stakeholders. The officials also gave an
undertaking that the Minister would give an assurance, at Consideration Stage, that statutory
guidance would outline the role of the voluntary and community sector and may include
wellbeing, equality and good relations.

Members also raised the issue of the possible inclusion of social exclusion resulting from
deprivation and poverty in the criteria for community planning.

The Committee was content to agree the clause as drafted but asked that the Department
provided further clarification on the Minister’'s proposed way forward on this clause.

Clause 70: Community planning partners

This clause provides a power for the Department by order to specify the bodies or persons
who are to be the community planning partners of a council.

Several stakeholders felt that the Bill should list the community planning partners who are
under a duty to participate and should also allow for additional partners to be identified and
added as and when required.

In response the Department told the Committee that the specification in subordinate
legislation, of those bodies and persons who are to be community planning partners of

a council, provides greater flexibility to add or remove bodies or persons from the list as
required. Specification in subordinate legislation has the same effect as specification in the
primary legislation. If the partners were named on the Bill and there were changes to be
made this would mean having to introduce further primary legislation.
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NILGA stated that it is considered vital to the success of the community planning process
that partners are compelled to attend relevant meetings, and align plans and budgets to the
community plan, but there is no indication that the forthcoming order will be any more than a
specified list of organisations.

The Departmental officials informed the Committee that they were working with senior
officers from local government to identify the bodies and persons who should be specified
as community planning partners. Work had also begun on engaging with departments and
statutory bodies to raise awareness of their role in community planning which will assist in
informing the identification of those bodies to be specified as community planning partners.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 71: Production of community plan

This clause specifies that, once a council and its community planning partners have reached
a consensus as to the community plan objectives and actions, the council must produce a
document (known as a community plan) capturing that consensus.

Several respondents to the Committee’s call for evidence felt that the production of a
community plan should be within a specific time period and not “as soon as is practicable”
as this would allow too much potential for slippage.

The Department stated that its proposed approach was to provide the flexibility that may
be required to obtain consensus rather than specifying a timeframe which may act as a
constraint and that his was a matter for consideration by the Minister.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 72 - Duty to review community plan

This clause requires a council and its community planning partners to review the community
plan at least every four years to consider the extent to which objectives have been met and, if
not met, the progress made towards the objectives.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 73 - Review of community plan

This clause requires a council and its community planning partners to review the community
plan at least every four years to consider the extent to which objectives have been met and, if
not met, the progress made towards the objectives.

Community Places felt that the council and its community planning partners should report

on the means of consultation including a summary of the outcomes of this consultation. The
group also felt that it was essential that community involvement is consistent and robust
across the 11 new council areas and felt that, in order to ensure that a review of a community
plan is conducted in a timely fashion, a timescale of six months should be introduced for
when the plan should be published after a review.

In reply, the Department stated that it would consider the point on consultation in the context
of the development of statutory guidance as there will be a need to strike a balance between
engaging with the community, the administrative burden this could place on a council and

its community planning partners, and the desired outcomes. The introduction of a specific
timeframe, whilst having merit, could act as a constraint in conducting a proper review
process and this was a matter for consideration by the Minister.
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The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 74: Monitoring

This clause requires a council, and its community planning partners, to make arrangements
for monitoring progress made on meeting the community planning objectives and the
associated actions.

NILGA felt that it was unclear how accountability will be shared and made possible,
particularly as Northern Ireland Departments are responsible for the policy framework,
funding and priority setting for many of the agencies who may be community planning
partners and NILGA also asked if there would be sanctions for partners who fail to participate
adequately.

In its briefing to the Committee, the Departmental officials stated that the issue around
accountability could be considered in the proposed statutory guidance and will be supported
by the operation of the proposed Partnership Panel. The officials further stated that it was
difficult to envisage the operation of a sanctions regime that would not adversely impact on
the delivery of a specified bodies functions and responsibilities. Inadequate participation

by planning partners may be raised with those responsible for the body and with a Minister
either directly or through the proposed Partnership Panel.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 75: Implementation

This clause requires that a council or a community planning partner must take all reasonable
steps to perform any action or exercise any function assigned to it in the community plan.

Several stakeholders felt that it was unclear how community planning “performance” will
be assessed and felt that participating Departments must reciprocate and clearly have a
performance duty.

The Department stated that this issue would be considered in the context of the proposed
guidance and can be considered further by the proposed Partnership Panel.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 76: Community involvement

This clause requires a council and its community planning partners to make arrangements to
involve, and take account of the views of:

m |ocal residents;

B non-residents who receive services provided by the council or one of its community
planning partners;

B representatives of voluntary organisations;
B representatives of business interests; and

B anyone else whom the council considers to have an interest in improving the district’s
economic, social or environmental well-being

in connection with community planning, preparation of a community plan and the review of a
community plan.
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The feeling was expressed by stakeholder that this clause needed to be strengthened to
ensure active participation from the community is encouraged with an assurance that their
views will be taken into account and considered.

The Departmental officials informed the Committee that the proposed statutory guidance will
consider in more detail the issue of community involvement in the process and those persons
and bodies with whom a council and its community planning partners should engage.

Members of the Committee felt that the point made by stakeholders on the need to
strengthen the clause was a valid point.

Members asked the Departmental officials to report back to the Committee, after discussions
with the Minister, on a possible amendment to Clause 76(1) to insert ‘reasonable’ before
arrangements.

The Committee considered the Department’s response at the meeting on 13 February 2014
when the officials informed the Committee that an amendment was proposed for this clause.

In the absence of the wording of the proposed amendment, the Committee agreed to the
clause as drafted.

Clause 77: Guidance

This clause provides a power for the Department to issue guidance in relation to community
planning to which a council and its community planning partners must have regard.

One stakeholder stated that it was imperative that the Department produces detailed
guidance which should outline a set of minimum standards which community plans should
be required to meet. It was also felt that guidance should include quality standards for
community engagement and steps to ensure that community planning structures are fully
representative of all voluntary and community bodies, with particular regard to the section 75
equality categories.

In its briefing to the Committee the Department stated that the proposed guidance will
provide more detail on all aspects of the community planning process to underpin the
legislative framework. The implementation of the Community Planning Foundation Programme
will assist in the identifying issues that may need to be addressed in the statutory guidance.

NILGA felt that it was important that consultation is a collaborative process between the
Department and Local Government as ‘one size’ was unlikely to ‘fit all’ and this would need
to be reflected in the guidance and reporting arrangements.

The Department told the Committee that it would work closely with senior officers from
local government and other bodies in the development of the proposed guidance and that
the development of the guidance will also be informed by the outworking of the Community
Planning Foundation Programme.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 78: Duty of departments in relation to community planning

This clause places a duty on Northern Ireland Departments, as far as it is reasonably
practical for them, to promote and encourage community planning when exercising a
function which might affect community planning, and to have regard to any implications of a
community plan on the exercise of functions.

NILGA felt that this clause was too weak and strongly encouraged the Committee to
consider how to legislate more effectively for the sharing of accountability. NILGA was
deeply concerned by the prospect that Departments will consider that it is not ‘reasonably
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practicable’ to ‘aim’ to promote and encourage community planning and that they may not
provide the appropriate oversight into the contribution of their agencies to the community
plan.

In its briefing to the Committee, the Departmental officials stated that an amendment would
be made to remove ‘aim to’ from Clause 78(a). Members welcomed the amendment and
requested a copy for consideration at a future meeting.

The Committee considered the draft amendment at the meeting on 13 February 2014 and
members were content to agree the clause subject to the following amendment:

Clause 78, Page 45, Line 7

Leave out ‘aim to’

Clause 79: Establishment of bodies corporate

This clause provides a power for the Department, by order, to establish corporate bodies to
co-ordinate and further community planning following application by a council and one or more
of its community planning partners, and consideration of a report on matters specified in
subsection (2) of the clause.

In its response to the Committee’s call for evidence NIPSA stated that there was a need to
require negotiations with the trade unions representing any affected staff and should a body
corporate be established.

In response, the Department stated that the establishment of a community planning
partnership as a body corporate will be a matter for individual councils and their community
planning partners having regard to appropriate statutory provisions.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 80: Amendments to the Planning Act (Northern Ireland) 2011

This clause amends the Planning Act (Northern Ireland) 2011 to provide a statutory link
between community planning and spatial planning.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 81 - Interpretation
This clause provides an interpretation of Part 10.

One stakeholder questioned the need for this clause as they felt that enabling alternative
names for community plans across Councils could lead to confusion.

The Committee asked the Department for its views and was told that the clause was needed
to provide flexibility for a council to adopt a name for its community plan that it considers to
be more reflective of its content and objectives.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 82: Council’s general power of competence

This clause provides a general power of competence for councils. It gives councils the same
power to act that an individual generally has and provides that the power may be used in
innovative ways, that is, in doing things that are unlike anything that a council — or other
public body — has done before, or may currently do.
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Whilst most respondents to the Committee’s call for evidence welcomed this clause and the
introduction of the general power of competence, they stated that there was a need for clear
and detailed guidance in relation to the operation of this new power which must be developed
in partnership with local government and provide both clarity and protection for councils and
local people.

In its briefing to the Committee, the Department stated that the potential use of the general
power of competence will be a matter for individual councils to determine and that the
development and issue of guidance by the Department would have the potential to place
unintended parameters around the use of the power, beyond those provided in the Bill.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 83: Boundaries of the general power

This clause sets out the boundaries of the general power, requiring councils to act in
accordance with statutory limitations or restrictions. Restrictions that apply to existing powers
that are overlapped by the general power are applied to the general power.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 84: Limits on charging in exercise of the general power

This clause restricts the ability of a council to charge for providing a service to a person using
the general power, or where they are using an existing provision which provides a similar
power. If no specific charging power exists, councils can charge up to full cost recovery for
discretionary services — that is those that they are not required to provide to a person, where
that person has agreed to their being provided.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 85: Powers to make supplemental provision

This clause provides the Department with powers to remove or change statutory provisions
that prevent or restrict the legal capacity of councils to use the general power to do things

that an ordinary individual can do, and to remove overlaps between the general power and

existing powers.

The Examiner of Statutory Rules advised the Committee, in his paper on the delegated
powers of the Bill, that members may wish to press the Department on considering a super-
affirmative procedure for orders made by the Department under clause 85(1) (and orders
under clause 85(2) where combined with orders under clause 85(1).

The Committee accepted the Examiner’s advice and requested the wording of a Departmental
amendment to ensure that this clause was subject to super affirmative resolution.

The Committee considered the draft amendment at the meeting on 13 February 2014.

The Committee was content to agree the clause subject to the following Departmental
amendment:

Clause 85, Page 48, Line 41

At end insert-

‘(5) Before the Department makes an order under this section it must consult—
(a) such associations or bodies representative of councils;

(b) such associations or bodies representative of officers of councils; and
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(c) such other persons or bodies,
as appear to the Department to be appropriate.

(6) If, following consultation under subsection (5), the Department proposes to make an order
under this section it must lay before the Assembly a document explaining the proposals and, in
particular—

(a) setting them out in the form of a draft order; and
(b) giving details of consultation under subsection (5).

(7) Where a document relating to proposals is laid before the Assembly under subsection (6), no
draft of an order under this section to give effect to the proposals (with or without modification)
is to be laid before the Assembly until after the expiry of the statutory period beginning with the
day on which the document was laid.

(8) In preparing a draft order under this section the Department must consider any
representations made during the period mentioned in subsection (7).

(9) A draft order laid before the Assembly in accordance with section 125(3) must be
accompanied by a statement of the Department giving details of—

(a) any representations considered in accordance with subsection (8); and

(b) any changes made to the proposals contained in the document laid before the Assembly
under subsection (6).

Clause 86: Limits on the power conferred by clause 85

This clause requires the Department, before exercising the power provided by clause 85, to
consider whether certain specified conditions have been met.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 87: Improvement: general duty

This clause requires a council to make arrangements to secure continuous improvement in
the exercise of it functions.

NILGA stated that this clause had been lifted from the Welsh legislation without tailoring to
the Northern Ireland situation. In reply, the Department stated that drafting of the clause had
regard to the situation in Northern Ireland as the issue of fairness touches on a council’s
statutory duty under section 75 of the Northern Ireland Act 1998, its inclusion is designed
to reinforce the need to consider the equality duty and draw attention to social needs
obligations in service delivery.

Stakeholders also felt that any performance improvement regime should not be bureaucratic
or take up scarce resources complying with what may be or may not be a useful exercise.

In response to this, the Department informed the Committee that the proposed framework
is designed to provide flexibility for each council to determine its performance improvement
objectives and targets, either individually or as a consequence of any collaborative
arrangements, whilst putting in place reporting arrangements that will provide accountability
to local residents, Ministers and the Assembly.

Several stakeholders also told the Committee that there was an overlap in this clause with
the Best Value Act, where councils are required to “make arrangements for continuous
improvement in the way in which its functions are exercised, having regard to a combination
of economy, efficiency and effectiveness”
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In its briefing to the Committee, the Department stated that the provisions in this clause
replace the Local Government (Best Value) Act (NI) 2002 and place the focus on improving
performance rather than the concept of best value.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 88: Improvement objectives

This clause requires a council, for each financial year, to set itself improvement objectives
for improving the exercise of particular functions of the council and to have in place
arrangements to achieve those objectives.

Several representatives from the local government sector stated that reporting is already in
place on these issues, and the requirement to demonstrate continuous improvement. The
representatives queried whether current reporting arrangements would be satisfactory, or
whether a parallel system will be initiated, doubling the administrative burden on councils in
some areas.

In its reply to the Committee, the Department stated that it would be up to councils to
determine whether the information they already provide on these issues is sufficient to
meet the performance improvement reporting requirements and how this information can be
utilised.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 89 - Improvement: supplementary
This clause defines the aspects of improvement which feature in this Part of the Bill, and
allows a council to demonstrate improvement in a variety of different ways.

Several local government organisations felt that the reference to ‘particular groups’ at Clause
89 (d) (i) needed further clarification. The organisations also felt that particular scrutiny was
needed on the list of improvement objectives to ensure that there are clear definitions for
each category.

The Department stated that this issue will be considered further in the context of the
development of guidance to support the framework.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 90 - Consultation on improvement duties

This clause places a duty on a council, in fulfilling its duty and setting improvement
objectives, to consult with representatives of people falling within specified categories;

B persons liable to pay rates;
® those who use or are likely to use services provided by the council; and

B persons appearing to the council to have an interest in the district.
NIPSA stated that there should be a requirement to consult with the relevant trade unions.
In reply, the Department stated that this will be a matter for individual councils.

Belfast City Council sought clarification on clarification on how the duty to consult sits with
Part 10, Clause 76 of the Bill relating to a duty to take account of the views of various parties
in the production of community plans, is detailed.
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The Department’s reply stated that a less stringent duty is considered appropriate in relation
to performance improvement as a council’s strategic objectives link directly to its community
plan, which will have been the subject of engagement, and the other objectives and targets

covered by the improvement duty may have limited or no bearing on the council’'s community plan.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 91 - Appropriate arrangements under sections 87(1) and 88(2)

This clause requires a council, in the discharge of its improvement duties to have regard to
any guidance issued by the Department.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 92: Performance indicators and performance standards

This clause provides the Department with a power to prescribe by order factors of
performance (performance indicators) against which a council’s performance will be
measured.

Several respondents from the local government sectors stated it was vital that the
Department develops, in partnership with local government, an agreed approach to the
setting of performance indicators.

The Department informed the Committee that the proposed Partnership Panel would provide
a mechanism to develop any regional performance indicators which will be specified in
subordinate legislation.

The respondents from the local government sector also proposed that an agreed, specific
guidance should be issued, in relation to the composition and calculation of indicators and
standards and those standards/indicators must be reviewed annually by the local government
auditor.

The Department, in reply, stated that it will be a matter for the proposed Partnership Panel to
consider the development of the performance indicators and standards and, the role of the
Local Government Auditor in the process.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 93 - Collection of information relating to performance

This clause requires a council during each financial year to collect information which will
allow it to assess its performance in achieving its improvement objectives and to measure its
performance against performance indicators or standards set by the Department or any other
indicators or standards which the council chooses to use.

Several local government organisations expressed deep concern with this clause, which,
they felt, was likely to place an unnecessarily large administrative burden on councils. The
organisations were strongly of the view that the burdens of inspection, data collection and
reporting should be kept to a minimum.

In its briefing to the Committee, the Department stated that the processes for the collection
of the information necessary for a council to report on its performance improvement would be
a matter for individual councils and that the reporting and inspection provisions in Part 14 of
the Bill will only apply in the specific circumstances, not as a matter of routine.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.
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Clause 94 - Use of performance information

This clause requires a council during each financial year to collect information which will
allow it to assess its performance in achieving its improvement objectives and to measure its
performance against performance indicators or standards set by the Department or any other
indicators or standards which the council chooses to use.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 95 - Improvement planning and publication of improvement information

This clause requires a council during each financial year to collect information which will
allow it to assess its performance in achieving its improvement objectives and to measure its
performance against performance indicators or standards set by the Department or any other
indicators or standards which the council chooses to use.

In its submission to the Committee’s call for evidence, the Northern Ireland Audit Office
stated that an earlier date to report would be more preferable and would better inform the
overall process including the scope for timely audit and assessment and informing future
improvement planning.

The Committee agreed with the points made by the NIAO and asked the Departmental
officials to report back on the possibility of amending the clause from 31st October to 30th
November as the reporting date to facilitate the Local Government Auditor in the preparation
of financial accounts for councils.

At the meeting on 13 February 2014 the Committee was informed that the Minister proposes
to bring forward an amendment to change the date at 95 (3)(a) from ‘31st October’ to ‘30th
September’. While the Committee would support an amendment to allow the Auditor more
time, members felt that the Department should be encouraged to make use of its power at
95 (3)(b) to specify another date.

In the absence of the wording of the proposed amendment, the Committee agreed that it was
content with the clause as drafted.

Clause 96 - Improvement information and planning

This clause requires the Local Government Auditor to carry out an audit to assess whether a
council has discharged its duties under clause 95 and acted in accordance with any guidance
issued by the Department.

NIAO expressed concerns that this clause would not provide flexibility for the auditor to
consider matters such as risk assessments to inform the extent of work and reporting
that is necessary. The NIAO felt that, once the new arrangements are embedded, that it is
unnecessary for the auditor to report in full and separately on each Council each year and
exception reporting may become more appropriate.

In reply, the Departmental officials informed the Committee that this is a new framework for
new councils which will need to become established over a number of years. The auditing
of the arrangements that each of the individual councils put in place to meet their statutory
obligations in relation to performance will be an important factor to support this and the
creation of baseline data and a move to a more risk based approach could be a matter for
further consideration in due course following a system review.

The Committee agreed that a move to a risk based assessment after a period of time
establishing a baseline was a better approach which would provide the Auditor with more
flexibility. Members asked the Departmental officials to provide the wording of an amendment
which would review the audit process after 2-3 years and asked the officials to ask the
Minister to give an undertaking on this at Consideration Stage.
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The Committee was informed of a proposed amendment by the Minister at the meeting on 13
February 2014 which would allow a move to a risk based audit approach. The officials also
gave an undertaking that the Minister would, at Consideration Stage, give and assurance to
review the audit process after 2-3 years.

The Committee also agreed to the clause subject to the following Departmental technical
amendment:

Clause 96, Page 54, Line 15

Leave out ‘95(6)’ and insert ‘113’

Clause 97 - Improvement assessments

This clause places a duty on the Local Government Auditor to carry-out a forward-looking
assessment of how far a council is likely to meet the requirements of this Part in that year;
this may cover more than one year if the Local Government Auditor so wishes.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 98 - Audit and assessment reports

This clause places a duty on the Local Government Auditor to produce a report or reports for
each council in relation to his duties under clauses 96 and 97.

The NIAO stated that this clause requires the auditor to provide copies of audit reports by
30 November which seemed unachievable in the current proposals as Councils would only
publish their reports by 31 October. NIAO suggested a more realistic date for audit reporting
of this information of no later than 31 January.

The Departmental was in agreement with the views of the NIAO and asked the officials to
report back on the possibility of amending the clause from 30th November to 31st January or,
alternatively, bring forward the date of the publication of council accounts to an earlier date
than 31st October.

While the Committee would support an amendment to allow the Auditor more time, members
felt that the Department should be encouraged to make use of its power at 98 (3)(b) to
specify another date.

The Committee was informed by the officials of the proposal for an amendment at the
meeting on 13 February 2014. The Committee agreed to the clause subject to the following
Departmental amendments:

Clause 98, Page 54, Line 33
Leave out ‘95(6)" and insert ‘113’
Clause 98, Page 55, Line 1
Leave out ‘95(6)" and insert ‘113’

Clause 99 - Response to section 98 reports

This clause requires a council to respond to a report or reports from the Local Government
Auditor if it contains:

B 3 recommendation to the council as to the action it should take to comply with the
requirements of this Part; or

B 3 statement that the Local Government Auditor intends to undertake a special inspection.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.
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Clause 100 - Annual improvement reports

This clause requires the Local Government Auditor to produce and publish each year an
annual improvement report for each council.

The NIAO told the Committee that, in the interests of efficient reporting and proportionality,
it would be useful to have more flexibility in the audit reporting mechanism and the extent of
required reporting. For example, over time it may be appropriate to produce a consolidated
publication of Annual Improvement Reports rather than producing a separate annual report
for each council.

The Department, in reply, stated that this is a new framework for new councils for which will
need to become established over a number of years and that a move to a more risk based
approach could be a matter for further consideration in due course following a system review

The Committee asked the Departmental officials to consult with the NIAO on a possible
amendment on the requirement for the Local Government Auditor to be obliged to produce an
annual improvement report every year.

Departmental officials indicated at the meeting on 13 February that the Minister will give
consideration to bringing forward an amendment to provide an enabling power for the
Department to determine, in consultation with the Local Government Auditor, which council
should be audited on performance on which year, and the Committee was broadly supportive
of this.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 101 - Special inspections

This clause permits the Local Government Auditor to conduct a special inspection of a council
where the Auditor believes that a relevant council may fail to comply with the requirements of
this Part.

The NIAO suggested that the proposals in the Bill could undermine the auditor’s
independence if a Department has the power to direct the Auditor to carry out work. Instead,
the NIAO suggested that the legislation provides for the Department to request work to be
carried out by the Auditor.

In response, the Department told the Committee that it has a statutory responsibility for
the provision and oversight of local government functions, including the provision of a

local government audit function. In this context and in order to ensure that appropriate
arrangements exist for providing accountability to the Assembly it is appropriate that the
Department has the proposed power of direction. It will not be for the Department to direct
how an audit should be undertaken or reported as this would clearly interfere with the Local
Government Auditor’s independence.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 102 - Reports of special inspections

This clause permits the Local Government Auditor to conduct a special inspection of a council
where the Auditor believes that a relevant council may fail to comply with the requirements of
this Part.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.
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Clause 103: Powers of direction, etc.

479. This clause contains powers for a relevant department to intervene in and direct a council
which is failing, or is at risk if failing to comply with this Part of the Bill. The clause also sets
out the options open to the relevant department.

480. Several local government stakeholders expressed concern about how and when the powers
in this clause would be used and asked that guidance was produced for government
departments to ensure that they don’t begin to micro-manage councils and to not place
unrealistic reporting expectations on them.

481. In reply, the Department stated that it is appropriate that a department with policy
responsibility for a function or responsibility being exercised by a council has the ability
to intervene if an improvement plan is not making appropriate provision in relation to that
function or responsibility. A department may only use the power provided in relation to a
function for which it has policy responsibility and the practical framework around the use of
the power could be considered by the Partnership Panel

482. The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 104: Power to modify statutory provisions and confer new powers

483. This clause provides the Department with a power (by order) to make provision to modify or
exclude the application of enactments which apply to councils if it is satisfied that such an
enactment prevents or obstructs a council from complying with the provisions of this Part.

484, At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 105 - Application of certain local government audit provisions

485. This clause provides the Department with a power to confer upon a council any additional
power it considers necessary in order to facilitate compliance with this Part of the Bill. In
exercising a power conferred on them a council must take account of any guidance issued by
the Department.

486. At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 106 - Partnership Panel

487. This clause requires the Department to establish a Partnership Panel for Northern Ireland
whose members, to be appointed by the Department, are to comprise Northern Ireland
Ministers and members of district councils.

488. Several local government organisations told the Committee that they were strongly
in agreement that a partnership panel was necessary, but that the local government
representation should be nominated by the sector, agreed with the Department.

489. The Departmental officials informed the Committee that the appointment of councillors to the
proposed Partnership Panel was a formal mechanism which did not remove the responsibility
for the nomination of the appropriate councillors by their respective councils. The Committee
was content with the Department’s response.

490. At the meeting on 13 February the Department informed the Committee that it proposed to
make amendments to the clause to enable each council to nominate a representative to the
Partnership Panel. The Committee agreed the clause subject to the following Departmental
amendments:

Clause 106, Page 60, Line 6

Leave out “appointed by the Department’
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Clause 106, Page 60, Line 8

Leave out “(4)” and insert “(3A)”

Clause 106, Page 60, Line 8

At end insert-

(8A) Each council may nominate a councillor to serve as a member of the Panel.
Clause 106, Page 60, Line 9

Leave out subsection (4)

Clause 107: Power of any Northern Ireland department to direct council to make reports

This clause re-enacts section 127 of the Local Government Act (Northern Ireland) 1972 but
extends it to all departments, not just DOE.

NILGA, and several other local government representatives, felt that the language in the
clause and the scope of powers conferred on departments to be contradictory to the spirit of
fostering a more collaborative working arrangement between central and local government.

The Department, in response, told the Committee that it will be a matter for an individual
Department that has policy responsibility for a function or responsibility being delivered by
a council to determine the circumstances in which it wishes to use these powers, taking
account of any previous steps it has taken to address a particular issue. The practical
outworking of these powers is a matter that could be given further consideration by the
Partnership Panel.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the clause as drafted.

Clause 108: Inquiries and investigations

This clause re-enacts section 128 of the Local Government Act (Northern Ireland) 1972 but
extends it to all departments, not just DOE.

A respondent from the local government sector expressed concern that councils will have no
form of appeal against a finding of failure nor any requirement of a Department to engage
with a council to rectify the problem prior to such directions being made.

In its response the Department stated that this would be a matter for further consideration by
the Partnership Panel.

Members shared the concerns expressed by the respondent and asked that the clause be
amended to include a right of appeal for councils.

The Department stated, at the meeting on 13 February, that it would bring forward such an
amendment on this clause.

In the absence of the wording of the amendment the Committee agreed the clause as drafted.

Clause 109: Power of any Northern Ireland department to intervene in case of default by council.

This clause re-enacts section 129 of the Local Government Act (Northern Ireland) 1972 but
extends it to all departments, not just DOE. It provides a power for any department, if it is
satisfied following an inquiry or investigation that a council has failed to discharge any of its
function, to intervene in the operation of the council.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.
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Clause 110: The local government auditor

This clause amends the Local Government (Northern Ireland) Order 2005 to reflect the
Comptroller and Auditor General’s responsibility for local government audit with the Northern
Ireland Audit Office (NIAO), and structural and procedural changes within the local government
audit section.

The NIAO informed the Committee that it has raised with the Department a number of other
matters which it would ask to be addressed as part of this legislation.

The Department responded by saying that it was currently considering the issues raised by
the NIAO.

The Committee was content with the Department’s response and at the meeting on 13
February 2014 the Committee agreed the clause as drafted.

Clause 111: Power to repeal provisions relating to surcharge, etc.

This clause provides a power for the Department to remove the provisions relating to the
surcharge of councillors, contained in the Local Government (Northern Ireland) Order 2005, by
regulations.

NILGA, along with several other local government sector organisations, welcomed the
provision to the effect that the Department may by Order repeal the relevant legislation
relating to the previous ability of the local government auditor to seek a declaration that an
item of account is unlawful and to seek the recovery of an amount not accounted for.

In reply, the Department stated that The Bill provides an enabling power for Article 19 of

the 2005 Order to be repealed by way of regulation and that consideration will be given to
repealing the surcharge provisions when the ethical standards framework surcharge has been
in place for a period of time.

The Committee was content with the Department’s response and indicated it was broadly
content with the clause at the meeting on 11 February 2014.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
it proposed to make an amendment to the clause.

The Committee agreed the clause subject to the following Departmental amendment:
Clause 111, Page 62, Line 25
Leave out ‘Article’ and insert ‘Articles 18(1) and’

Clause 112 - Minor and consequential amendments

This clause outlines minor and consequential amendments relating to the definition of local
government auditor.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 113: Guidance

This clause provides a power for the Department to issue guidance on any aspect provided
for in the Bill. A duty is placed on a council to have regard to any such guidance.

This clause was welcomed by the local government sector organisations that responded to
the Committee’s call for evidence.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.
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Clause 114: Transitional rate relief in consequence of changes in local government districts

This clause amends the Rates (Northern Ireland) Order 1977 to provide a transition scheme
for managing rates convergence where there are wide disparities in the level of district rates
between the merging councils.

This clause was welcomed by the local government sector organisations that responded to
the Committee’s call for evidence.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 115: Commencement of the Local Government (Boundaries) Order
(Northern Ireland) 2013

This clause amends Article 1(4) of the Local Government (Boundaries) Order (Northern
Ireland) 2012 to ensure there is clarity on which hereditaments the new councils will have the
power to make a rate in respect of before they take on full responsibility for all their functions
on 1 April 2015.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

New clause

At the meeting on 13 February 2014 the Departmental officials informed the Committee of a
proposed new clause after clause 115.

The Committee agreed the new clause:
After Clause 115 insert -

‘Transferred functions grant
Transferred functions grant

115A.(1) In the Local Government Finance Act (Northern Ireland) 2011, after section 27 (rates
support grant) there shall be inserted the following section-

“Transferred functions grant

27A.-(1) The Department shall for any prescribed financial year make a grant under this section
to councils.

(2) In this section “transferred functions grant” means the grant payable under this section for
any financial year.

(3) The transferred functions grant is payable only to a council which is a new council within the
meaning of Part 2 of the Local Government (Miscellaneous Provisions) Act (Northern Ireland)
2010.

(4) The amount of the transferred functions grant payable to a council for any financial year is
the amount equal to the difference between-

(a) the amount of the product of the district rate for that year (within the meaning of the
Rates (Northern Ireland) Order 1977) so far as it relates to the rateable net annual values of
the hereditaments in the district of that council; and

(b) the amount which would have been the amount of that product if the total of the rateable
net annual values of the hereditaments in the district of that council had been increased by
a prescribed amount.

(5) Subsection (4) is subject to section 28 (reductions in grants).
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(6) Payments in respect of transferred functions grant shall be made to a council at such times
as the Department may determine.

(2) In section 28 of that Act (reductions in grants), in subsections (2)(a) and (6)(b) and in the
heading for “or 27" there shall be substituted “, 27 or 27A".

Clause 116: Exclusion of non-commercial considerations

This clause re-enacts the provisions in section 2 of the Local Government (Best Value) Act
(Northern Ireland) 2002 to provide a power for the Department to specify a matter that should
cease to be a non-commercial consideration for the purposes of district council contracts.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 117: Control of disposals and contracts of existing councils and their finances

This clause amends the Local Government (Miscellaneous Provisions) Act (Northern Ireland)
2010 to supplement the controls on existing councils in the run up to reorganisation to take
account of the Local Government Finance Act (Northern Ireland) 2011.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

New clause 117A

The Departmental officials informed the Committee of a proposed new clause after clause
117. The Departmental officials informed the Committee that the wording of the new clause
would be forwarded at a later date.

At the meeting on 13 February 2014 the Committee agreed the new clause in principle only,
without prior sight of the wording of the clause.

Clause 118 - Persons ceasing to hold office

This clause re-enacts the provisions in sections 34, 35 and 39 of the Local Government Act
(Northern Ireland) 1972 in respect of persons ceasing to hold office, validity of acts done by
unqualified person and insurance against accidents to councillors.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 119 - Validity of acts done by unqualified person

This clause re-enacts the provisions in sections 34, 35 and 39 of the Local Government Act
(Northern Ireland) 1972 in respect of persons ceasing to hold office, validity of acts done by
unqualified person and insurance against accidents to councillors.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

New clause 119A

At the meeting on 13 February 2014 the Departmental officials informed the Committee of a
proposed new clause after clause 119 to allow for the abolition of the Local Government Staff
Commission.

the Committee agreed the new clause:
After clause 119 insert-
‘Power to dissolve Local Government Staff Commission
Power to dissolve the Local Government Staff Commission for Northern Ireland [jldiss]

*. In section 40 of the Local Government Act (Northern Ireland) 1972 (Staff Commission), after
subsection (8) there shall be added the following subsection¥4
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“(9) The Department may by order make provision for, and in connection with, the dissolution of
the Staff Commission and such an order may—

(a) provide for the transfer of the functions, assets and liabilities of the Staff Commission to
any other body or person; and

(b) contain such incidental, consequential, transitional or supplementary provisions
(including the modification or repeal of any statutory provision (including a provision of this
Act)) as appear to the Department to be necessary or expedient.

(10) An order must not be made under subsection (9) unless a draft of the order has been laid

before, and approved by resolution of, the Assembly.”.
Clause 120 - Insurance against accidents to councillors

This clause re-enacts the provisions in sections 34, 35 and 39 of the Local Government Act
(Northern Ireland) 1972 in respect of persons ceasing to hold office, validity of acts done by
unqualified person and insurance against accidents to councillors.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 121: Schemes for transfers of assets and liabilities

This clause requires the Department, and any other department transferring a function to the
new councils, to make a scheme or schemes for the transfer of assets and liabilities of a
local government body or a department to a new local government body.

NILGA contended that a scheme for transferring local government employees to the
appropriate new councils should be prepared by the existing councils and approved by the
new councils (in shadow form) prior to submission to the Department for approval.

The Department informed the Committee that the Local Government Reform Joint Forum

has been given responsibility for developing the agreed Staff Transfer Scheme for Local
Government Staff. The Department will be working closely with local government on the detail
of the specific transfer schemes as they apply in each council.

At the meeting on 11 February 2014, the officials informed the Committee that the
Department needed to make an amendment to this clause due to an issue over the transfer
of Armagh County Museum.

At the meeting on 13 February 2014, the Committee agreed the clause subject to the
following Departmental amendments:

Clause 121, Page 66, Line 14
Leave out lines 14 to 21 and insert-

‘121.-(1) The power conferred by subsection (4) is exercisable where it appears to any Northern
Ireland department necessary or expedient as mentioned in section 123(1) or (2).

Clause 121, Page 66, Line 30
At end insert-

(6A) The Department of Culture, Arts and Leisure may make one or more schemes for the
transfer of designated assets or liabilities of the Board of Trustees of the National Museums
and Galleries of Northern Ireland relating to Armagh County Museum to the council for the
district of Armagh, Banbridge and Craigavon.

Clause 121, Page 66, Line 40

Leave out from ‘means’ to ‘that’ in line 42
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Clause 121, Page 67, Line 1
Leave out ‘it’
Clause 121, Page 67, Line 3

Leave out ‘it’

Clause 122: Compensation for loss of office or diminution of emoluments

This clause provides for compensation to be paid to a person who suffers loss of employment
or diminution of emoluments as a result of the establishment of the new councils or the
transfer of functions from a local government body or Northern Ireland department to a new
local government body.

NIPSA felt that this clause was wholly deficient as the previous Minister had assured the
Local Government Reform Joint Forum that its severance agreement would appear on the
face of the Bill.

In its briefing to the Committee, the Department stated that Changes to Local Government
Pensions due to be introduced in April 2014 would impact upon the previously agreed
severance scheme for local government. As the revised content of staff severance schemes
had yet to be fully consulted upon with key stakeholders and agreed by both Management
and Trade Union Sides, it would not be appropriate to add these as a schedule to the Bill.

The Committee was content with the Department’s explanation and indicated it was broadly
content with the clause at the meeting on 11 February 2013.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
the Department proposed to make amendments to the clause to specify who should be liable
for the payment of compensation.

The Committee agreed the clause subject to the following Departmental amendments:
Clause 122, Page 67, Line 11

Leave out from ‘means’ to ‘includes’ in line 15 and insert ‘includes the Local Government Staff
Commission and;’

Clause 122, Page 67, Line 18
Leave out from ‘Act’ to the end of line 22 and insert-
‘or any other Act mentioned in subsection (1) of section 123;

(b) any transfer of functions or any statutory provision falling within paragraph (a) or (b) of
subsection (2) of that section.’

Clause 123: Supplementary and transitional provisions for the purposes of this Act and
other purposes

This clause provides a power for the Department and, any other Northern Ireland department,
to make incidental, consequential, transitional or supplemental provisions that it considers
appropriate in connection with the reorganisation of local government and the transfer

of functions from a local government body or Northern Ireland department to a new local
government body.

There were no comments from stakeholders on this clause and the Committee indicated it
was broadly content with the clause at the meeting on 11 February 2014.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
the Department proposed to make an amendment to replace the entire clause.
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The Committee agreed the clause subject to the following Departmental amendment:
Clause 123, Page 68
Leave out lines 12 to 39 and insert-

‘123. -(1) The Department may by regulations make such incidental, consequential, transitional
or supplemental provision as appears to the Department to be necessary or expedient for the
purposes of, or otherwise in connection with -

(a) this Act;
(b) the Local Government (Boundaries) Act (Northern Ireland) 2008; or
(c) the Planning Act (Northern Ireland) 2011.

(2) Any Northern Ireland department may by regulations make such incidental, consequential,
transitional or supplemental provision as appears to that department to be necessary or
expedient for the purposes of, or otherwise in connection with -

(a) any transfer of functions to a local government body, whether they are functions of that
department or not, coming into operation on or before 1st April 2015; or

(b) any statutory provision coming into operation on or before 1st April 2015 which confers
functions on a local government body, whether this is expressed as transfer of functions or not.

(3) In this section “local government body” includes the Northern Ireland Housing Executive.

(4) Nothing in this section is to be taken as limiting the generality of any other statutory
provision (including a provision of this Act) and nothing in any other statutory provision
(including a provision of this Act) is to be taken as limiting the generality of this section.

(5) Regulations under this section which amend any statutory provision must not be made
unless a draft of the regulations has been laid before, and approved by, resolution of the
Assembly.

Clause 124: Interpretation

This clause contains interpretation provisions and defines a number of terms used
throughout the Bill.

There were no adverse comments from stakeholders to this clause and the Committee
indicated it was broadly content with the clause at the meeting on 11 February 2014.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
the Department proposed to make amendments to the clause.

The Committee agreed the clause subject to the following Departmental amendments:
Clause 124, Page 69, Line 12

At end insert-

‘ “external representative”, in relation to a council, has the meaning given by section 10 {j?} (4);
Clause 124, Page 69, Line 17

At end insert -

““local government body” means a local government body within the meaning of Part 2 of the
Local Government (Northern Ireland) Order 2005;’

Clause 124, Page 69, Line 27
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Leave out ‘section 103’ and insert ‘sections 103 and 123’

Clause 125: Regulations and orders

This clause details the assembly controls which will apply to regulations and orders under
the Bill. Regulations and orders under clauses 24, 25, 42, 44,45, 79, 85, 89, 104, 111,
Schedule 1 paragraph 1(2) or (3) and paragraph 11(4) of Schedule 4 must not be made
unless a draft of the regulations or order has been laid before, and approved by a resolution
of, the Assembly.

There were no adverse comments from stakeholders to this clause and the Committee
indicated it was broadly content with the clause at the meeting on 11 February 2014.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
the Department proposed to make amendments to the clause to include, among other items,
provision for clauses 51 and 54 to be listed as subject to the draft affirmative procedure..

The Committee agreed the clause subject to the following Departmental amendments:
Clause 125, Page 70, Line 5

Leave out ‘making’ and insert ‘a Northern Ireland department makes’

Clause 125, Page 70, Line 6

Leave out ‘the Department’ and insert ‘it’

Clause 125, Page 70, Line 10

Leave out ‘the Department’ and insert ‘it’

Clause 125, Page 70, Line 12

Leave out ‘made by the Department’ and insert ‘under this Act’

Clause 125, Page 70, Line 27

At end insert-

‘( ) section 51;

() section 54,

Clause 125, Page 70, Line 40

Leave out ‘Department’ and insert ‘Northern Ireland department making them’

Clause 126: Minor and consequential amendments and repeals

This clause provides for the amendments set out in Schedule 11 and the repeals set out in
Schedule 12 to have effect.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 127: Commencement

This clause concerns the commencement of the Bill and enables the Department to make
Commencement Orders.

At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Clause 128: Short title
This clause provides a short title for the Bill.
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At the meeting on 13 February 2014, the Committee agreed the clause as drafted.

Schedules

Schedule 1 to the Bill includes detailed provisions in relation to disqualifications for being
elected or acting as a councillor.

Belfast City Council stated that it was aware that regulations will designate those employee
roles which would be disqualified from acting as councillors and that these regulations were
unlikely to be in place in time for the 2014 elections but the council sought assurance from
the Department that robust guidelines would be provided to deal with any potential conflict of
interest as a result of an employee also acting as a councillor.

The Department informed the Committee that this was an issue being considered by the
Minister for the introduction of subordinate legislation to specify politically restricted posts
and the level of posts.

The Committee was content with the Department’s explanation and at the meeting on 13
February 2014, the Committee agreed the schedule as drafted.

Schedule 2 to the Bill provides the Declaration of councillor(s).

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Committee agreed the schedule as drafted.

Schedule 3 to the Bill provides the Declaration for person(s) who are not a councillor on
appointment to a committee.

One local government organisation stated that, if vacancies or a new Position of
Responsibility are to be filled using STV, it is likely that the largest party will win the election
and therefore potentially skew the proportionality principle. The organisation preferred the use
of direct replacement in the case of vacancies and one of the nomination methods for filling
additional positions.

In its response to the Committee, the Department stated that the same approach must be
used for the filling of a vacancy or a new position of responsibility as is used for the initial
allocation of positions. In the Department’s view, to do otherwise runs against the principle of
providing consistency in the operation of each of the specified methods.

At the meeting on 11 February 2014 the Committee asked the officials to provide clarification
on the wording at Part 3 (14).

At the meeting on 13 February 2014, the Committee was content with the Department’s
explanation and agreed the schedule as drafted.

Schedule 4 to the Bill includes detailed provisions in relation to the filling of positions of
responsibility.

Belfast City Council noted that that the application of the Quota Greatest Remainder process
for the appointment of councillors onto committees was to be employed separately for each
committee rather than grouping all committee places together into an overall “pool” and

the effect this will have on individual Parties will be dependant both on the outcome of the
election and on the choice made as to the number of places on each committee.

At the meeting on 11 February 2014, the Committee asked the officials to investigate the
possibility of independents being excluded from committees using the Quota Greatest
Remainder process.
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The Departmental officials provided further clarification at the meeting on 13 February when
the Committee asked the Department to provide worked examples of how this schedule will
work in practice in appointing councillors to committees. Members requested this information
to further inform debate at Consideration Stage of the Bill

The Committee agreed that an amendment should be prepared to ensure that the formula for
appointment to committees be run for all committee positions at once for the duration of the
council term based on the number of seta that each party has immediately after the election.

The Committee agreed the schedule subject to this amendment.

Schedule 5 to the Bill includes detailed provisions in relation to the appointment of
councillors to committees.

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Committee agreed the schedule as drafted.

Schedule 6 to the Bill includes detailed provisions in relation to the voting rights of co-opted
members of overview and scrutiny committees.

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Committee agreed the schedule as drafted.
Schedule 7 to the Bill includes detailed provisions in relation to meeting and proceedings.

Belfast City Council noted the proposal that a meeting of the council could be requisitioned
by 5 members rather than what had been previous the case - 5 or one-fifth, whichever is the
greater. The council sought clarification on the rationale for the proposed reduction in the
threshold.

In response, the Department stated that the threshold provided a protection for the interests
of minorities by enabling a political party or parties with lower levels of representation on a
council to be able to call a meeting of the council.

The Committee was content with the Department’s response and at the meeting on 13
February 2014, the Committee agreed the schedule as drafted.

Schedule 8 to the Bill includes detailed provisions in relation to exempt information for the
purposes of access to information.

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Committee agreed the schedule as drafted.

Schedule 9 to the Bill lists the minor and consequential amendments relating to local
government audit.

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Departmental officials informed the Committee
that it proposed to make a small technical amendment. The Committee agreed the schedule
subject to the following Departmental amendment:

Schedule 9, Page 89

Leave out line 20
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Schedule 10 to the Bill includes detailed provisions in relation to transfer schemes

The Public Service Commission stated that The RPA Principles are based on best practice
and on employment law. The Commission was disappointed that the procedure set out in the
Northern Ireland Executive’s Fourth Guiding Principle, filling new or substantially new posts

in new organisations being created as a result of the review of public administration, had not
been followed in relation to the selection of Chief Executives of the new councils.

The Department informed the Committee that the decision to utilise open recruitment to fill
the new posts of chief executives applied the 2nd Guiding Principle from the Compendium of
Principles, Practice and Guidance Notes published by the Public Service Commission and the
Office of the First Minister and Deputy First Minister.

The Committee was content with the Departmental response and at the meeting on 13
February 2014, the Committee agreed the schedule as drafted.

Schedule 11 to the Bill list the minor and consequential amendments necessary as a result
of the Bill

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
it proposed to make a technical amendment. The Committee agreed the schedule subject to
the following Departmental amendment:

Schedule 11, Page 93, Line 8
At end insert-
‘Local Government (Miscellaneous Provisions) Act (Northern Ireland) 2010 (c.7)

3A. In section 17 (power to modify legislation), in subsection (2) in the definition of “local
government legislation”, after paragraph (cc) insert-

“(cd) the Local Government Act (Northern Ireland) 2014;”.
Schedule 12 to the Bill list the repeals necessary as a result of the Bill

There were no comments from stakeholders on this schedule and at the meeting on 11
February 2014 the Committee indicated it was broadly content with the schedule.

At the meeting on 13 February 2014, the Departmental officials informed the Committee that
it proposed to make 2 technical amendments. The Committee agreed the schedule subject to
the following Departmental amendments:

Schedule 12, Page 93, Line 19
At end insert-

‘In section 104(1), the words “any other council or”, and in both places where they occur the

” s

words “the other council or, as the case may be,”.
Schedule 12. Page 93, Line 33

At end insert-

‘The Local Government (Best Value) Act (Northern Ireland) 2002 (c.4) The whole Act.’

Long Title
The Committee agreed the Long Title of the Bill at the meeting on 13 February 2014.
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Minutes of Proceedings Relating to the Report

16.

Thursday 26 September 2013
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Ms Pam Brown MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr lan McCrea MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mr Paul Gill (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr Barry McEIduff MLA
Mrs Dolores Kelly MLA

Interests declared: Ms Pam Brown — member of Antrim Borough Council
Mr lan McCrea — member of Cookstown District Council
Lord Morrow — member of Dungannon and South Tyrone Borough Council
Mr Peter Weir — member of North Down Borough Council, member of
NILGA.

10:14am The meeting began in public session.

Departmental briefing on the Local Government Bill

Linda McHugh (Director, Local Government Policy Division), John Murphy (, Local Government
Policy Division), Tommy McCormick (Local Government Policy Division) and Julie Broadway (Local
Government Policy Division) briefed the Committee in relation to the Local Government Bill.

The main areas discussed were the main provisions of the Bill and the modified proposals
following the consultation exercise.

Agreed: The Committee requested that Departmental officials report back to the
Committee on discussions with the Commissioner for Complaints on an appeals
mechanism and on how the process operates in other jurisdictions.

The Committee also requested details of the subordinate legislation that will be produced
along with a list of delegated powers and guidance.

[EXTRACT]
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Thursday 3 October 2013

Present: Ms Anna Lo MLA (Chairperson)
Ms Pam Brown MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr Barry McEIduff MLA
Mr lan McCrea MLA
Mr lan Milne MLA
Lord Morrow MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mrs Dolores Kelly MLA
Mr Peter Weir MLA

10:07am The meeting began in public session.
8. Matters Arising
The Committee returned to agenda item 4.
8.6 The Committee considered several papers regarding the Local Government Bill.

Agreed: The Committee was content with the proposed timeline for the Bill, with the
Committee stage of the Bill being extended to 20 February 2014.

Agreed: The Committee agreed to issue the draft press release under consideration.
10:26am Lord Morrow joined the meeting.

Agreed: the Committee agreed a draft motion to extend the Committee stage of the Bill
to 20 February 2014.

Agreed: The Committee was content with the proposed list of stakeholders to be
contacted directly for their views on the Bill. Members also agreed to request
submissions from NICCY, NICVA and the Older People’s Commissioner and to
provide details of any further stakeholders they wish to include to Committee
staff.

Agreed: The Committee also agreed to request a further paper from Assembly Research
on the forecast costs associated with the new local council structure, how this is
to be funded and the impact of rates convergence.

[EXTRACT]
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11.

Thursday, 14 November 2013
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Ms Pam Brown MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McEIduff MLA
Lord Morrow MLA
Mr lan Milne MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)
Ms Roisin Kelly (Assembly Bill Clerk)

Assembly Research briefing on the Local Government Bill

A representative of Assembly Research and Information Service provided the Committee with
an overview of the Local Government Bill.

The briefing was recorded by Hansard.

The main areas discussed were the community planning aspect of the Bill, qualified majority
and examples of the general power of competence contained in the Bill.

11:56am Mr McCrea re-joined the meeting.

Agreed: The Committee agreed to request further information on the Bill from Assembly
Research.
Agreed: The Committee agreed that all stakeholders who had submitted responses to its

call for evidence on the Bill should be invited to attend the Stakeholder.

[EXTRACT]
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13.

Thursday, 21 November 2013
Senate Chamber, Parliament Buildings

Present:

In Attendance:

Apologies:

Ms Anna Lo MLA (Chairperson)

Ms Pam Brown MLA (Deputy Chairperson)
Mr Cathal Boylan MLA

Mr Colum Eastwood MLA

Mr Tom Elliott MLA

Mr Alban Maginness MLA

Mr lan McCrea MLA

Mr Barry McElduff MLA

Mr Peter Weir MLA

Mrs Sheila Mawhinney (Assembly Clerk)

Mr Sean McCann (Assistant Assembly Clerk)
Ms Antoinette Bowen (Clerical Officer)

Ms Noreen Hayward (Clerical Officer)

Ms Roisin Kelly (Assembly Bill Clerk — item 6 only)
Ms Suzie Cave (Assembly Research Officer — item 4 only)

Lord Morrow MLA
lan Milne MLA

10.39am The meeting commenced in public session.

Local Government Bill — consideration of stakeholder responses

The Committee considered the written submissions received in response to the Committee’s
call for evidence.

Agreed: The Committee agreed to schedule oral briefings from NILGA, the Local

Government Auditor, Community Places and NIPSA.

Agreed: The Committee agreed to publish all written submissions on the Assembly
website. The Committee also agreed that it would accept a late submission from

the Woodland Trust.

Agreed: The Committee agreed that it was content for members to receive Bill papers in

electronic format, unless otherwise indicated to staff.

12:04pm Mr Elliott left the meeting.

[EXTRACT]
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Thursday, 28 November 2013
Long Gallery, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Ms Pam Brown MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McEIduff MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: No apologies were received
9:14am The meeting commenced in public session.

Apologies
Apologies were indicated as above.

Local Government Bill Stakeholder Event

The Chairperson welcomed attending stakeholders and Departmental officials and explained
the format of the event.

9.29 am Lord Morrow joined the meeting.
10.12 am Mr McCrea joined the meeting.
There followed a discussion on parts 3, 7, 9, 10, 12 and 13 of the Planning Bill.

Stakeholders and members were invited to give their views primarily on these clauses and
Departmental officials responded to questions and issues raised.

The event was recorded by Hansard.

[EXTRACT]
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12,

13.

Thursday, 5 December 2013
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Ms Pam Brown MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr lan McCrea MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr Alban Maginness MLA
Mr Barry McElduff MLA

10.04am The meeting commenced in public session.

NILGA briefing on the Local Government Bill

Derek McCallan (Chief Executive), Alderman Arnold Hatch, Councillor Sean McPeake and
Councillor Myreve Chambers briefed the Committee on the Local Government Bill.

The main areas discussed were community planning, partnership planning, qualified majority
voting and call in procedures.

The briefing was recorded by Hansard.

Agreed: The Committee agreed to arrange a further meeting with NILGA to discuss the
Bill in more detail.

NIPSA briefing on the Local Government Bill

Bumper Graham (Assistant General Secretary) and Pat Baker (Chairperson, NIPSA Local
Government Panel) briefed the Committee on the Local Government Bill.

The main areas discussed were the protection and interests of staff involved in the changes
proposed by the Bill. A further area of discussion was the potential for conflict of Council staff
were elected to their employing council.

1:27pm Mr Weir left the meeting.
1:37pm Mr Eastwood left the meeting.
1:37pm The Chairperson left the meeting and the Deputy Chairperson assumed the chair.

The briefing was recorded by Hansard.

[EXTRACT]
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Thursday, 12 December 2013
Senate Chamber, Parliament Buildings

Present:

In Attendance:

Apologies:

Ms Anna Lo MLA (Chairperson)
Mr Cathal Boylan MLA

Mr Colum Eastwood MLA

Mr Tom Elliott MLA

Mr lan McCrea MLA

Mr Barry McEIduff MLA

Mr lan Milne MLA

Mr Peter Weir MLA

Mrs Sheila Mawhinney (Assembly Clerk)

Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)

Ms Antoinette Bowen (Clerical Officer)

Ms Roisin Kelly (Bill Clerk — item 1 only)

Ms Pam Brown MLA (Deputy Chairperson)
Mr Alban Maginness MLA
Lord Morrow MLA

10.10am The meeting commenced in closed session.

Local Government Auditor briefing on the Local Government Bill

Louise Mason (Chief Local Government Auditor) and Laura Murphy (Policy Officer, NIAO)
briefed the Committee on the Local Government Bill.

The briefing was recorded by Hansard.

10:54 am Mr Eastwood left the meeting.

The main areas discussed were the enhanced role of the Local Government Auditor as laid
out in the Bill and the significant time constraints associated with this role.

Agreed: The Committee agreed that it would be useful if the Local Government Auditor
could provide it with information on the potential costs of different levels of
monitoring performance improvement.

Agreed: The Committee agreed to forward the Delegated Powers Memorandum for the
Local Government Bill to the Examiner of Statutory Rules for technical scrutiny.

Agreed: The Committee agreed to establish a sub Committee, with a quorum of three, to
take detailed stakeholder evidence on the Local Government Bill. It was agreed
that the first meeting should be held on 7 January 2014.

[EXTRACT]
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13.

14.

Thursday, 9 January 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McEIduff MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)
Ms Suzie Cave (Research Officer)

Apologies: Mr Colum Eastwood MLA

Assembly Research briefing on the Local Government Bill

The Committee received a briefing from Assembly Research in relation to papers on the use
of the call-in procedure; the role of statutory bodies in Community Planning in Scotland; the
Single Transferrable Vote model; and the role of the Commissioner for Complaints.

The briefing was recorded by Hansard.

Agreed: The Committee agreed to request further research papers on the Local
Government Bill.

The Committee considered a request from Belfast City Council to brief the Committee on the
Local Government Bill

Agreed: The Committee agreed to schedule a briefing.

Community Places briefing on the Local Government Bill

Colm Bradley (Director, Community Places), Louise McNeill (Planner, Community Places) and
Clare McGrath (Community Places) briefed the Committee on the community planning aspects
of the Local Government Bill.

11:51am Mr McElduff left the meeting.
The briefing was recorded by Hansard.

Agreed: The Committee requested further information from Community Places regarding
the community planning toolkit and examples of enhanced use of the general
power of competence in other jurisdictions.

The Committee discussed the possibility of an evidence-gathering visit to another jurisdiction
where the aspects of the Local Government Bill which are to be introduced in Northern Ireland
have already been implemented.

Agreed: The Committee agreed that Committee staff should prepare a paper outlining options
for a potential visit, as well as other available options such as teleconferencing
and inviting representatives from other jurisdictions to brief the Committee.

[EXTRACT]
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Thursday, 16 January 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McEIduff MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mrs Pam Cameron MLA (Deputy Chairperson)

10:12am The meeting commenced in public session.

Local Government Bill — Briefing from the Commissioner for Complaints

Dr Tom Frawley (Commissioner for Complaints), Ms Marie Anderson (Deputy NI Ombudsman)
and Ms Gillian Coey briefed the Committee regarding the Local Government Bill.

The main areas discussed were the need for an appeal mechanism and the cost implications.
The comparative complaints models in Scotland and Wales were also discussed.

11:34am Mr Weir joined the meeting.

The briefing was recorded by Hansard.

Local Government Bill - Departmental briefing on the draft Code of Conduct for Northern
Ireland Councillors

Ms Linda McHugh (Director, Local Government Policy Division), Ms Julie Broadway (G7. Local
Government Policy Division), Mr John Murphy (Local Government Policy Division), Ms Mylene
Ferguson (Local Government Policy Division), Ms Beverly Cowan (Local Government Policy
Division) and Ms Fiona McGrady (Local Government Policy Division) briefed the Committee
regarding the draft Code of Conduct for Northern Ireland Councillors.

The main areas discussed were the details of the draft code of conduct and the areas in
which this code is to be applied.

The briefing was recorded by Hansard.
12:09pm Mr Eastwood left the meeting.

Members discussed extending evidence gathering on the Bill to other jurisdictions and
considered an option paper detailing several recommendations.

Agreed: The Committee agreed to consider a visit to other jurisdictions to look at
elements such as planning, the changing role of councillors, community planning
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and performance improvement, after the end of the 2nd Stage of the Bill to
facilitate its scrutiny of relevant subordinate legislation and statutory guidance.

[EXTRACT]
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Thursday, 23 January 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Tom Elliott MLA
Mr lan McCrea MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)
Ms Suzie Cave (Research Officer- item 5 only)

Apologies: Mr Cathal Boylan MLA
Mr Alban Maginness MLA
Mr Barry McElduff MLA

10:07am The meeting commenced in public session.

Assembly Research briefing on Local Government Bill research papers

Assembly Research briefed the Committee in relation to research papers arising from queries
raised by members regarding the statement of ambition in Scotland; the lifting of the current
disqualification on council staff from becoming councillors; the procedures for dealing with
complaints about the conduct of councillors in other jurisdictions; and the possibility of
placing the duty on Ministers, rather than on Departments, to participate in community planning.

The briefing was recorded by Hansard.

Agreed: The Committee agreed to request a further research paper on the sanctions for
breaches on the code of conduct placed on councillors in other jurisdictions.

Agreed: The Committee also agreed to request advice from Assembly Legal Services on
the difference in Northern Ireland legislation between the respective roles of
Ministers and of Departments.

Belfast City Council briefing on the Local Government Bill

Mr Peter McNaney (Chief Executive, Belfast City Council), Mr Ronan Cregan (Director of
Finance, Belfast City Council), Mr Stephen McCrory (Democratic Services, Belfast City
Council) and Mr John Walsh (Legal Services, Belfast City Council) briefed the Committee on
the provisions of the Local Government Bill.

The main areas discussed were procedures for call in, performance improvement and how the
reorganisation as proposed in the Bill will impact on the position of Belfast City Council.

The briefing was recorded by Hansard.

Agreed: The Committee agreed that Belfast City Council should forward a suggested
definition of the circumstances in which call in may be used.

Departmental briefing on the Local Government Bill

Ms Linda MacHugh (Director, Local Government Policy Division), Ms Julie Broadway (G7,
Local Government Policy Division), Mr John Murphy (Local Government Policy Division) and
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Ms Mylene Ferguson (Local Government Policy Division) briefed the Committee on the Local
Government Bill.

The main areas discussed were the implications of the removal of the blanket ban on
council staff being councillors, positions of responsibility, executive arrangements, call-
in and qualified majority voting, ethical standards, community planning and performance
improvement.

The briefing was recorded by Hansard.

Agreed: The Committee agreed that the Department should provide the exact wording
of the ruling in the court case when the prohibition on council staff being
councillors was challenged.

[EXTRACT]
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Thursday, 30 January 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr Barry McEIduff MLA
Mr lan Milne MLA
Lord Morrow MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)
Ms Eilis Haughey (Assembly Bill Clerk — item 6 only)

Apologies: Mr lan McCrea MLA
Mr Peter Weir MLA

10:20am The meeting commenced in public session.

Informal clause by clause consideration of the Local Government Bill

Linda MacHugh (Director, Local Government Policy Division), Julie Broadway (G7 Local
Government Policy Division) John Murphy (Local Government Policy Division) and Mylene
Ferguson (Local Government Policy Division) attended the briefing to discuss outstanding
issues in relation to the Local Government Bill.

10:51am Mr Eastwood re-joined the meeting.
Clause 1: Name of councils
10:58am Mr Elliott left the meeting.

Agreed: The Committee agreed that Departmental officials should provide a briefing
paper on the determination of council names in relation to city or borough
status.

Clause 2: Constitutions of councils
11:09am Mr Elliott rejoined the meeting.
11:10am Mr McElduff left the meeting.

Agreed: The Committee agreed that Departmental officials should provide details of a
possible amendment to Clause 2(1)(b). Officials also agreed to provide a copy of
the Model Constitution to be used by councils.

Clause 3: Qualifications
Agreed: The Committee was broadly content with this Clause.
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Clause 4: Disqualifications

Agreed: The Committee agreed that Departmental officials should provide details/
regulations relating to the potential barring of certain council employees as
councillors. The Department also agreed to forward details of other posts funded
by DOE that would be affected by this clause.

Clause 5: Penalties for acting as a councillor while disqualified
Agreed: The Committee was broadly content with the Clause.

Clause 6: Declaration on acceptance of office of councillor
Agreed: The Committee was broadly content with this Clause.

Clause 7: Resignation

Agreed: The Committee agreed that Departmental officials should provide the Committee
with a briefing note on co-option to councils.

Clause 8: Vacation of office on account of non-attendance

Agreed: The Committee agreed that Departmental officials should provide a paper
clarifying the exceptional circumstances in which an exemption could be made in
relation to vacation of office in the event of non — attendance.

Clause 9: Declaration of vacancy in office in certain cases
Agreed: The Committee was broadly content with this Clause.

Clause 10: Positions of responsibility

Agreed: The Committee agreed that Departmental officials would provide the wording of
a technical amendment to Clause 10(4). Officials also agreed to provide further
information on the possibility of additional remuneration for certain positions of
responsibility.

Agreed: the Committee agreed to defer further consideration of this clause.

Clause 11: Arrangements for discharge of functions of council

Agreed: The Committee agreed that the Departmental officials should reconsider the
wording of 11(3)(b)in the light of a possible conflict with the Local Government
Finance Act 2011.

Clause 12: Arrangements by one council for discharge of functions by another council
Agreed: The Committee was broadly content with this Clause.

Clause 13: Arrangements for discharge of functions by councils jointly
Agreed: The Committee was broadly content with this Clause.

Clause 14: Exercise of functions not prevented by arrangements under this Part
Agreed: The Committee was broadly content with this Clause.

Clause 15: Appointment of committees etc. for the purpose of discharging functions
Agreed: The Committee was broadly content with this Clause.

Clause 16: Appointment of committee to advise on discharge of functions
Agreed: The Committee was broadly content with this Clause.
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Clause 17: Appointment of councillors to committees, etc.
Agreed: The Committee was broadly content with this Clause.

11:49am Mr Eastwood left the meeting.

Clause 18: Joint committees: further provisions
Agreed: The Committee was broadly content with this Clause.

Clause 19: Disqualification for membership of committees
Agreed: The Committee was broadly content with this Clause.

Clause 20: Declaration required of persons who are not members of councils
Agreed: The Committee was broadly content with this Clause.

Clause 21: Voting rights of persons who are not members of councils
Agreed: The Committee was broadly content with this Clause.

Clause 22: Termination of membership on ceasing to be member of council
Agreed: The Committee was broadly content with this Clause.

Clause 23: Permitted forms of governance

Agreed: The Committee agreed that Departmental officials should consult with
the Minister on proposals for the regulations for operation of executive
arrangements and the allocation of functions between the council and its
executive and the minimum number for an executive streamlined committee.

Clause 24: Power to prescribe additional permitted governance arrangements
Agreed: The Committee was broadly content with this Clause.

11:54am Mr McElduff rejoined the meeting.
11:59am Mr Eastwood rejoined the meeting.
12:03pm The meeting was suspended for a short break.

12:21pm The meeting recommenced in public session with the following members in
attendance: Ms Anna Lo MLA, Mr Cathal Boylan MLA, Mr Colum Eastwood MLA, Mr Tom
Elliott MLA, Mr Barry McEIduff MLA, and Mr lan Milne MLA.

Clause 25: Council executives
12:28pm Lord Morrow re-joined the meeting.

Agreed: The Committee agreed that Departmental officials should consult with the
Minister on the role of the Chair and Vice Chair in a council executive and
whether they would have voting rights. Officials also agreed to consider the
minimum number specified for executive committee members.

Clause 26: Functions which are the responsibility of an executive
Agreed: The Committee was broadly content with this Clause.

Clause 27: Functions of an executive: further provision
Agreed: The Committee was broadly content with this Clause.
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Clause 28: Allocation and discharge of functions
Agreed: The Committee was broadly content with this Clause.

Clause 29: Discharge of functions of and by another council
Agreed: The Committee was broadly content with this Clause.

Clause 30: Joint exercise of functions
Agreed: The Committee was broadly content with this Clause.

Clause 31: Overview and scrutiny committees: functions
12:42pm Mr Maginness re-joined the meeting.
Agreed: The Committee was broadly content with this Clause.

Clause 32: Overview and scrutiny committees: supplementary provision
Agreed: The Committee was broadly content with this Clause.

Clause 33: Scrutiny officers
Agreed: The Committee was broadly content with this Clause.

Clause 34: Reference of matters to overview and scrutiny committee etc.
Agreed: The Committee was broadly content with this Clause.

Clause 35: Dealing with references under section 34(1)(c)
Agreed: The Committee was broadly content with this Clause.

Clause 36: Duty of council or executive to respond to overview and scrutiny committee
Agreed: The Committee was broadly content with this Clause.

Clause 37: Publication etc, of reports, recommendations and responses: confidential and
exempt information

Agreed: The Committee was broadly content with this Clause.

Clause 38: Meetings and access to information etc.
Agreed: The Committee was broadly content with this Clause.

Clause 39: Meetings and access to information etc.: further provision and regulations
Agreed: The Committee was broadly content with this Clause.

Clause 40: Meetings and proceedings
Agreed: The Committee was broadly content with this Clause.

Clause 41: Standing orders
Agreed: The Committee was broadly content with this Clause.

Clause 42: regulations about standing orders
Agreed: The Committee was broadly content with this Clause.

Clause 43: Simple majority
Agreed: The Committee was broadly content with this Clause.
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Clause 44: Qualified majority

Agreed: The Committee was broadly content with this Clause.

Clause 45: Power to require decisions to be reconsidered

Agreed: The Committee agreed that Departmental officials should report back to
the Committee, after discussions with the Minister, on the criteria for a call
in and guidance on the use of a solicitor/barrister in the procedure for the
reconsideration of a decision or recommendation from a committee.

The Departmental officials also agreed to provide a summary of the latest drafts of the
subordinate legislation needed to implement the Bill.

The briefing was recorded by Hansard.

[EXTRACT]
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Tuesday, 4 February 2014
Room 29, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McElduff MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)
Ms Eilis Haughey (Assembly Bill Clerk)

Apologies: No apologies were received.

12:38pm The meeting commenced in public session.

2. Informal clause by clause consideration of the Local Government Bill

Linda MacHugh (Director, Local Government Policy Division), Julie Broadway (G7 Local
Government Policy Division) John Murphy (Local Government Policy Division) and Mylene
Ferguson (Local Government Policy Division) were in attendance to discuss outstanding
issues in relation to the Local Government Bill.

Clause 46: Admission to meetings of councils
Agreed: The Committee was broadly content with this clause.

Clause 47: Access to agenda and connected reports
Agreed: The Committee was broadly content with this clause.

Clause 48: Inspection of minutes and other documents after meetings
Agreed: The Committee was broadly content with this clause.

Clause 49: Inspection of background papers
Agreed: The Committee was broadly content with this clause.

Clause 50: Application to committees and sub-committees
Agreed: The Committee was broadly content with this clause.

Clause 51: Additional rights of access to documents for members of councils

Agreed: The Committee agreed that Departmental officials would provide the wording of
a technical amendment to Clause 51(5) changing the resolution of regulations
from negative to draft affirmative.
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Clause 52: Councils to publish additional information
Agreed: The Committee was broadly content with this clause.

Clause 53: Supplemental to provisions and offences
Agreed: The Committee was broadly content with this clause.

Clause 54: Exempt information and power to vary Schedule 8

Agreed: The Committee agreed that Departmental officials would provide the wording of
a technical amendment to Clause 54(2) changing the resolution of regulations
from negative to draft affirmative.

Clause 55: Interpretation and application of this Part

Agreed: The Committee was broadly content with this clause.
12:59pm Mr Maginness left the meeting.

12:59pm Mr Milne joined the meeting.

Clause 56: Code of conduct
Agreed: The Committee was broadly content with this clause.

Clause 57: Guidance
Agreed: The Committee was broadly content with this clause.

Clause 58: Investigations

Agreed: The Committee agreed that Departmental officials would provide the wording of
a technical amendment to Clause 58 to deal with the issue of minor complaints.

Agreed: The Committee further agreed to seek assurance from the Minister that the role
of the Commissioner will be reviewed in 3-4 years, as previously indicated by his
predecessor.

Clause 59: Investigations: further provisions
Agreed: The Committee was broadly content with this clause.

Clause 60: Reports, etc.
13:18pm Mr Elliott left the meeting.

Agreed: The Committee was content for Departmental officials to raise the possibility
of a moratorium on complaints raised immediately prior to an election with the
Minister for consideration.

Clause 61: Interim reports
Agreed: The Committee was broadly content with this clause.

Clause 62: Decision following report

Agreed: The Committee was content for Departmental officials to raise the issue of a
right of appeal to the High Court with the Minister for consideration.

Clause 63: Decisions on interim reports
Agreed: The Committee was broadly content with this clause.
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Clause 64: Recommendations
Agreed: The Committee was broadly content with this clause.

Clause 65: Disclosure and registration of councillors’ interests etc.
Agreed: The Committee was broadly content with this clause.

Clause 66: Extension of 1996 Order
Agreed: The Committee was broadly content with this clause.

Clause 67: Expenditure of Commissioner under this Act

Agreed: The Committee was content for Departmental officials to raise with the Minister
the issue of how the Commissioner of Complaints is to be funded.

Clause 68: Interpretation

Agreed: The Committee agreed that Departmental officials would provide the wording of
a technical amendment to Clause 68 to clarify the position of a councillor who
has been disqualified from the council and its committees/sub-committees, but
continues to represent the council on outside bodies.

Clause 69: Community Planning

13:57pm Mr Eastwood left the meeting.
13:57pm Lord Morrow left the meeting.
13:58pm Mr Milne left the meeting.

Agreed: Deferred for further consideration.
The briefing was recorded by Hansard.

[EXTRACT]
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Thursday, 6 February 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McElduff MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr lan Milne MLA

10:08am The meeting commenced in public session.

Ministerial briefing

The Minister and Departmental officials briefed the Committee on a range of issues including
the Local Government Bill, taxi legislation, the report on lllegal Waste Activities in Northern
Ireland, climate change and the Exploris strategic case.

Local Government Bill

Clause 4: Disqualifications. The Minister confirmed that consideration was being given to the
inclusion (in subordinate legislation) of employees up to a certain rank to be disqualified from
being councillors in council areas in which they work.

10:38am Mr Elliott joined the meeting.

Clause 10: Positions of Responsibility. The Minister confirmed that he did not plan to make
any amendments to Clause 10 or the accompanying schedules.

Clause 23: Permitted forms of governance. The Minister indicated to the Committee that he
had no objections to a possible amendment to clarify the position regarding instances where
call in or Qualified Majority Voting.

Clause 25: Council Executives. The Committee expressed its concern regarding the proposed
role of the Mayor and Deputy Mayor excluding their attendance at council executive meetings,
even in a non-voting capacity.

Clause 45: Power to require decisions to be reconsidered. The Committee highlighted areas
of practical difficulty in specifying a solicitor or barrister to support a call-in.

Clause 62: Decision following report. The Minister agreed to bring forward an amendment to
introduce a mechanism for an appeal to the high court.

11:04am Mr Eastwood left the meeting.
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3.

11.

Informal clause by clause consideration of the Local Government Bill

Agreed: The Committee agreed to return to its informal consideration of the Local
Government Bill later in the meeting.

Informal Clause by Clause consideration of the Local Government Bill

Clause 69: Community planning
12:38pm Mrs Cameron re{joined the meeting.

Agreed: The Committee agreed to request an assurance from the Minister at
Consideration Stage that the role of the voluntary and community sector will be
outlined in statutory guidance and subordinate legislation.

12:42pm Mr McEIduff left the meeting.
12:45pm Mr McCrea re-joined the meeting.
12:53pm Lord Morrow re-joined the meeting.

Agreed: The Committee agreed that Departmental officials should report back to the
Committee, after discussions with the Minister, on a possible amendment to this
clause to include equality and good relations.

12:55pm Mrs Cameron left the meeting.
12:56pm Lord Morrow left the meeting.
1:07pm Mr Eastwood left the meeting.

Clause 70: Community planning partner
Agreed: The Committee was broadly content with this clause.

Clause 71: Production of community plan
Agreed: The Committee was broadly content with this clause.

Clause 72: Duty to review community plan

Mr McCrea left the meeting at 1:41pm. The quorum dropped to four members; the informal
clause by clause scrutiny continued as a briefing session.

The Committee discussed issues raised by stakeholders on this clause.

Clause 73: Review of community plan
The Committee discussed issues raised by stakeholders on this clause.

Clause 74: Monitoring
The Committee discussed issues raised by stakeholders on this clause.

Clause 75: Implementation
The Committee discussed issues raised by stakeholders on this clause.

Clause 76: Community involvement
The Committee discussed issues raised by stakeholders on this clause.

It was suggested that Departmental officials should discuss with the Minister a possible
amendment to clause 76(1) to insert ‘reasonable’ before arrangements.
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Clause 77: Guidance
The Committee discussed issues raised by stakeholders on this clause.

Clause 78: Duties of departments in relation to community planning
The Committee discussed issues raised by stakeholders on this clause.

Departmental officials advised the Committee that an amendment would be made to remove
‘aim to’ from Clause 78(a). Members requested officials to supply details of the amendment
to the Committee.

Clause 79: establishment of bodies corporate
The Committee discussed issues raised by stakeholders on this clause.

Clause 80: Amendments of the Planning Act (Northern Ireland) 2011
The Committee discussed issues raised by stakeholders on this clause.

[EXTRACT]
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Tuesday, 11 February 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McElduff MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: No apologies received.

12:40pm The meeting began in closed session.

1. Consideration of legal advice

The Committee noted legal advice in connection with the Local Government Bill on whether a
power or duty can be “designated upon” a Minister of the NI Executive or if such a power or
duty rests solely with the Department in question.

12:42pm The meeting continued in public session.

3. Informal clause by clause consideration of the Local Government Bill

Linda MacHugh (Director, Local Government Policy Division), Julie Broadway (G7 Local
Government Policy Division) John Murphy (Local Government Policy Division) and Mylene
Ferguson (Local Government Policy Division) attended the briefing to discuss outstanding
issues in relation to the Local Government Bill.

Clause 81.: Interpretation
Agreed: The Committee was broadly content with this clause.

Clause 82: Council’s general power of competence
Agreed: The Committee was broadly content with this clause.

Clause 83: Boundaries of the general power
Agreed: The Committee was broadly content with this clause.

Clause 84: Limits on charging in exercise of general power
Agreed: The Committee was broadly content with this clause.

Clause 85: Powers to make supplemental provision

Agreed: The Committee agreed that the powers expressed in clause 85(1) should
be made subject to the super affirmative procedure and a consequential
amendment made to clause 125(4)(g.)
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12:49pm Mr McCrea joined the meeting.

12:51pm Lord Morrow joined the meeting.

Clause 86: Limits on power conferred by section 85(1)

Agreed: The Committee was broadly content with this clause.
12:58pm Mr Maginness joined the meeting.

Clause 87: Improvement: general duty
Agreed: The Committee was broadly content with this clause.

Clause 88: Improvement objectives
Agreed: The Committee was broadly content with this clause.

Clause 89: Improvement: supplementary
Agreed: The Committee was broadly content with this clause.

Clause 90: Consultation on improvement duties
Agreed: The Committee was broadly content with this clause.

Clause 91: Appropriate arrangements under sections 87(1) and 88(2)
Agreed: The Committee was broadly content with this clause.

1:07pm Mr McEIduff left the meeting.

Clause 92: Performance indicators and performance standards
Agreed: The Committee was broadly content with this clause.

Clause 93: Collection of information relating to performance
Agreed: The Committee was broadly content with this clause.

Clause 94: Use of performance information
Agreed: The Committee was broadly content with this clause.

1:11pm Mr Elliott left the meeting.

Clause 95: Improvement planning and publication of improvement information

Agreed: The Committee agreed that Departmental officials should return with a possible
amendment to amend the reporting dates specified in the Bill.

1:18pm Mr McEIduff rejoined the meeting.

1:19pm Mr Boylan left the meeting.

Clause 96: Improvement information and planning

Agreed: The Committee was content that the Minister would introduce an amendment
which would reviews the audit process after 2-3 years and the officials also
agreed that the Minister would give an undertaking on this at Consideration
Stage.

Clause 97: Improvement assessments
Agreed: The Committee was broadly content with this clause.
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Clause 98: Audit and assessment reports

Agreed: The Committee agreed that Departmental officials should return with a possible
amendment to amend the reporting dates specified in the Bill.

Clause 99: Response to section 98 reports
Agreed: The Committee was broadly content with this clause.

1:21pm Mr Boylan re-joined the meeting.

Clause 100: Annual improvement reports

Agreed: The Departmental officials agreed to consult with the NIAO on a possible
amendment to the requirement for the Local Government Auditor to be obliged to
produce an annual improvement report every year on all councils.

Clause 101: Special inspections
Agreed: The Committee was broadly content with this clause.

Clause 102: Reports of special inspections
Agreed: The Committee was broadly content with this clause.

Clause 103: Powers of direction, etc.
Agreed: The Committee was broadly content with this clause.

Clause 104: Power to modify statutory provisions and confer new powers
Agreed: The Committee was broadly content with this clause.

Clause 105: Application of certain local government audit provisions
Agreed: The Committee was broadly content with this clause.

Clause 106: Partnership Panel

Agreed: The Committee agreed that Departmental officials would provide the wording
of a technical amendment to clause 106 to give every council the power to
nominate a representative to the Partnership Panel.

Part 14: Control of councils by Northern Ireland Department

Agreed: Departmental officials agreed to consider the removal of the word ‘control’ from
the name of this section of the Bill.

Clause 107: Power of any Northern Ireland department to intervene in case of
default by council

Agreed: The Committee was broadly content with this clause.

Clause 108: Inquiries and investigations

Agreed: Officials agreed to communicate to the Minister Committee concerns that the
Bill does not include a right of appeal for a council against the findings of an
investigation.

Clause 109: Power of any Northern Ireland department to intervene in case of default
by council

Agreed: The Committee was broadly content with this clause.

1:32pm Mr McCrea left the meeting.
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Clause 110:
Agreed:

Clause 111.:
Agreed:

Clause 112:
Agreed:

Clause 113:
Agreed:

The local government auditor
The Committee was broadly content with this clause.

Power to repeal provisions relating to surcharge, etc.
The Committee was broadly content with this clause.

Minor and consequential amendments
The Committee was broadly content with this clause.

Guidance
The Committee was broadly content with this clause.

1:33pm Mr Milne left the meeting.

Clause 114:
Agreed:

Clause 115:

Transitional rate relief in consequence of changes in local government districts

Departmental officials stated that the wording of a DFP amendment would be
provided to the Committee to allow for transitional rate relief in consequence of
changes in local government districts.

Commencement of the Local Government (Boundaries) Order

(Northern Ireland) 2012

Agreed:

Clause 116:
Agreed:

Clause 117:
Agreed:

Clause 118:
Agreed:

Clause 119:
Agreed:

Clause 120:
Agreed:

Clause 121.:
Agreed:

Clause 122:
Agreed:

The Committee was broadly content with this clause.

Exclusion of non-commercial considerations

The Committee was broadly content with this clause.

Control of disposals and contracts of existing councils and their finances
The Committee was broadly content with this clause.

Persons ceasing to hold office
The Committee was broadly content with this clause.

Validity of acts done by unqualified person
The Committee was broadly content with this clause.

Insurance against accidents to councillors
The Committee was broadly content with this clause.

Schemes for transfers of assets and liabilities

Departmental officials agreed to provide the wording of an amendment to allow
for the transfer of Armagh County Museum to the new council.

Compensation for loss of office or diminution of emoluments

Departmental officials agreed to provide the wording of a technical amendment
to clause 122 to cover any statutory provisions and not just those specific to the
Local Government Bill.

1:40pm Lord Morrow left the meeting.
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Clause 123:

Supplementary and transitional provisions for the purposes of this Act and

other purposes

Agreed:

Clause 124:
Agreed:

Clause 125:
Agreed:

Clause 126:
Agreed:

Clause 127:
Agreed:

Clause 128:
Agreed:

Schedule 1:
Agreed:

Schedule 2:
Agreed:

Schedule 3:
Agreed:

Schedule 4:
Agreed:

Schedule 5:
Agreed:

Schedule 6:
Agreed:

Schedule 7:
Agreed:

Schedule 8:
Agreed:

Departmental officials agreed to provide the wording of a new clause to replace
this current clause.

Interpretation

The Committee was broadly content with this clause subject to consequential
amendments to Clauses 122 and 123.

Regulations and orders

Departmental officials agreed to provide the wording of amendments to this
clause to include clauses 51 and 54 are subject to draft affirmative resolution
and to remove clause 85 from this list.

Minor and consequential amendments and repeals
The Committee was broadly content with this clause.

Commencement

The Committee was broadly content with this clause.

Short title
The Committee was broadly content with this clause.

Disqualifications for being elected or acting as councillor
The Committee was broadly content with this schedule.

Declaration of councillor
The Committee was broadly content with this schedule.

Positions of responsibility

The Departmental officials agreed to return to the Committee with clarification
the wording of ‘from the district’ at Part 3(14).

Appointment of councillors to committees, etc.

Departmental officials agreed to investigate the possibility of independents
being excluded from committees using the Quota Greatest Remainder process.

Declaration on appointment to committee of person who is not a councillor
The Committee was broadly content with this schedule.

Overview and scrutiny committees: voting rights of co-opted members
The Committee was broadly content with this schedule.

Meetings and proceedings
The Committee was broadly content with this schedule.

Access to information: exempt information
The Committee was broadly content with this schedule.
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Schedule 9: Minor and consequential amendments relating to local government audit
Agreed: The Committee was broadly content with this schedule.

Schedule 10: Transfer schemes

Agreed: Departmental officials agreed to provide wording of an amendment to paragraph
2(3)(d)

Schedule 11: Minor and consequential amendments: general
Agreed: The Committee was broadly content with this schedule.

Schedule 12: Repeals
Agreed: The Committee was broadly content with this schedule.

Agreed: Departmental officials stated they would provide the wording of an amendment
to allow for the abolition of the Local Government Staff Commission and an
amendment to the transfer of functions grant.

[EXTRACT]
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Thursday, 13 February 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Colum Eastwood MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)
Ms Eilis Haughey (Bill Clerk)

Apologies: Mr Barry McElduff MLA

10:13am The meeting commenced in public session.

9. Formal clause by clause consideration of the Local Government Bill
The Committee returned to agenda item 7.

10:32 Mr Eastwood joined the meeting.

Linda MacHugh (Director, Local Government Policy Division), Julie Broadway (G7 Local
Government Policy Division) John Murphy (Local Government Policy Division) and Mylene
Ferguson (Local Government Policy Division) attended the briefing to discuss outstanding
issues on clauses where Committee members had requested further information.

Clause 2: Constitutions of councils

Departmental officials provided the Committee with the wording of a technical amendment to
Clause 2(1)(b) to clarify that the Code of Conduct referred to is the one in the Bill.

Departmental officials also indicated that the Minister was not minded to bring an
amendment to specify a date by which the first draft of a constitution would be published as
had been requested by the Committee.

Agreed: The Committee was content with the proposed Departmental amendment to
Clause 2(1)(b).

The Committee also agreed to draft an amendment to specify a date not later than April 2015
for the publication of a council’s constitution.

Clause 4: Disqualifications (also Schedule 1)

Departmental officials confirmed that the Minister has given his assurance to the Committee
that subordinate legislation will specify the posts or grades of staff who will continue to be
disqualified from being elected as a councillor.

Agreed: The Committee was content with this Ministerial assurance.
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Clause 10: Positions of responsibility

Departmental officials provided the wording of technical amendments to Clause 10 (4) to
define ‘external representative’.

10:47am Mr Elliott joined the meeting.
10:47am Mrs Cameron joined the meeting.
Agreed: The Committee was content with the Departmental amendments.

Agreed: The Committee also agreed that that the Department should provide clarification
whether an amendment would be required to ensure that the posts specified
at 10 (1)(a) - (e) may be allocated for the entire term of the council, or if these
could be specified in guidance.

Clause 11: Arrangements for discharge of functions of council

Departmental officials provided the wording of a technical amendment to address a possible
conflict with the Local Government Finance (Northern Ireland) Act 2011.

Agreed: The Committee was content with the Departmental amendment.

Clause 23: Permitted forms of governance

Departmental officials assured the Committee that information would be detailed in guidance
and in standing orders on whether committees outside the executive, exercising quasi-judicial
functions such as licensing or planning, would be subject to call-in or qualified majority voting.

Agreed: The Committee was content with this assurance.

Clause 25: Council executives

Departmental officials advised the Committee that the Minister was not minded to make
an amendment to this clause in respect of the role of Mayors or Deputy Mayors in a council
executive and whether or not they would have voting rights. Officials also advised that the
Minister was not minded to amend the minimum number of members in a cabinet-style or
streamlined committee executive.

Agreed: The Committee agreed to draft amendments on both of these issues.
10:54am Mr Weir left the meeting.

Clause 34: Reference of matter to overview and scrutiny committee etc.

Departmental officials provided the wording of a technical amendment to this clause to
replace ‘excluded’ with ‘prescribed’.

Agreed: The Committee was content with the Departmental amendment.

Clause 45: Power to require decisions to be reconsidered.

Departmental officials advised the Committee that the Minister was not minded to make an
amendment to this clause on the criteria for a call in and guidance on the use of a solicitor/
barrister in the procedure for the reconsideration of a decision as this will be specified in
guidance.

Agreed: The Committee agreed to accept this explanation.

10:54am Mr Weir re-joined the meeting .
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Clause 50: Application to committees and sub-committees

Departmental officials provided the wording of a technical amendment to this clause to
remove the word 'be’.

Agreed: The Committee was content with this proposed amendment.

Clause 58: Investigations

Departmental officials provided the wording of an amendment to widen the powers of the
Commissioner to enable him to refer minor complaints back to a local council for resolution
or mediation. Officials also advised the Committee that the Minister intends to review the role
of the Commissioner within three or four years.

Agreed: The Committee was content with the amendment and the Ministerial assurance.

Clause 60: Reports etc.

Departmental officials advised the Committee that the Minister was not minded to make an
amendment to this clause to provide for a moratorium on complaints 2-3 months in advance
of an election.

Agreed: The Committee was content with the Department’s explanation and agreed to
highlight its concerns in its report on the Bill. The Committee also requested
information on how this problem is managed by the Welsh system where no
moratorium exists.

Clause 62: Decision following report

Departmental officials provided the wording of a technical amendment to this clause to
introduce an appeals mechanism for complaints through the High Court.

Agreed: The Committee was content with this amendment. The Committee also agreed
to draft an amendment to set out additional grounds of appeal.

11:12am Mr Eastwood left the meeting.

Clause 63: Decisions on interim reports

Departmental officials provided the wording of a consequential amendment to this clause
regarding appeals to the High Court as specified in Clause 62.

Agreed: The Committee was content with this amendment.

Clause 64: Recommendations

Departmental officials provided details of a proposed technical amendment to this clause.
Agreed: The Committee was broadly content with the proposed amendment.

Clause 67: Expenditure of Commissioner under this Act

Departmental officials advised the Committee that the Minister would move an amendment
at Consideration Stage to replace apportionment of the Commissioner’s costs between
councils with top-slicing from the local government grant.

Agreed: The Committee was broadly content with the proposed amendment.

Clause 68: Interpretation

Departmental officials provided the wording of a technical amendment to this clause clarifying
the position of a councillor who is disqualified, but who has been appointed to an outside body.

Agreed: The Committee was content with the amendment.
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11.22am Mr Eastwood rejoined the meeting.

Clause 69: Community Planning

Departmental officials advised the Committee that, although the Minister has not decided

to amend this clause, he will give an assurance at consideration stage that the role of the
voluntary and community sector will be outlined in statutory guidance. Officials also indicated
that an assurance that well-being, equality and good relations will also be specified in
statutory guidance.

11.29am Mr Weir left the meeting.

Agreed: The Committee was content with this assurance, but agreed that they would
welcome the inclusion of reference to social deprivation and poverty in guidance.

Clause 76: Duty of departments in relation to community planning

Departmental officials indicated that the Minister had agreed to an amendment to clause
76(1) to insert ‘reasonable’ before arrangements for consultation.

Agreed: The Committee was broadly content with this proposed amendment.

Clause 78: Duty of departments in relation to community planning

Departmental officials provided the Committee with details of an amendment to strengthen
this clause by removing ‘aim to’ from Clause 78(a).

Agreed: The Committee was content with the amendment.

Clause 85: Powers to make supplemental provision

Departmental officials provided the Committee with details of an amendment to strengthen
Assembly control of this power by making it subject to the ‘super-affirmative’ resolution procedure.

Agreed: The Committee was content with the amendment.

Clause 95: Improvement planning and publication of improvement information

Departmental officials provided the Committee with details of a proposed amendment to
bring forward the date by which council performance improvement information must be
published to 30 September.

11.33am Mr Weir rejoined the meeting.

Agreed: The Committee agreed that it was broadly content with the proposed
amendment, but that it would wish to receive the views of the NIAO on this.

Clause 96: Improvement information and planning
Departmental officials provided a technical amendment to replace the reference to ‘95(6)’
with ‘113",

Officials also stated that the Minister would bring forward an amendment on the required
frequency of the audit process and would give an assurance at Consideration stage that the
audit process will be reviewed after 2-3 years.

11.39am Mr Elliott left the meeting.

Agreed: The Committee was content with the proposed amendments and also content
that the Ministerial assurance will be given at Consideration Stage.
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Clause 98: Audit and assessment reports
Departmental officials provided a technical amendment to replace the reference to ‘95(6)’
with ‘113",

Officials also stated that the clause would not be amended to delay the date by which the
Local Government Auditor must issue a report.

Agreed: The Committee agreed that it was content with the amendment, but that it would
wish to receive the views of the NIAO on the reporting date.

Clause 100: Annual improvements

Departmental officials stated that an amendment would be provided to the Committee
amending the annual requirements to publish a report on all councils.

Agreed: The Committee agreed that it was broadly content with this proposed
amendment.

11:44am Mr Milne left the meeting.

Clause 101: Special inspections

Departmental officials advised the Committee that it would not be appropriate to amend 101
(4) to replace the word ‘direct’ with ‘request’ as this would misrepresent the nature of the
Department’s relationship with the Local Government Auditor.

Agreed: The Committee agreed that it was content with this explanation.

Clause 106: Partnership panel

Departmental officials provided the Committee with four amendments to ensure that the new
11 councils will each be able to nominate a representative to the Partnership Panel.

Agreed: The Committee agreed that it was content with the amendments.

Part 14

Departmental officials advised the Committee that the Minister has agreed to remove
the word ‘control’ and replace it with ‘supervision ‘as a printing change since no formal
amendment is required.

Agreed: The Committee agreed that it was content with this proposed change.

Clause 108: Inquiries and investigations

The Committee had requested that an amendment be made to this clause to include the right
of appeal for a council against the findings of an investigation.

Agreed: The Committee agreed that Departmental officials should follow up on this
issue.

11:51am Mr Milne re-joined the meeting.

Clause 111: Power to repeal provision relating to surcharge

The Departmental officials provided the Committee with the wording to a technical
amendment to this clause.

Agreed: The Committee was content with the amendment.
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Clause 115A: Transferred functions grant

Departmental officials provided the Committee with the wording of a new clause to allow for
transitional rate relief on consequence of changes in local government districts.

Agreed: The Committee agreed that it was content with the amendment.

New Clause after 119: Power to dissolve Local Government Staff Commission

Departmental officials provided the Committee with the wording of an amendment to allow for
the abolition of the Local Government Staff Commission.

Agreed: The Committee agreed that it was content with the amendment.

Clause 121: Schemes for transfer of assets and liabilities

Departmental officials provided the Committee with five amendments to allow for the transfer
of Armagh County Museum to the new councils.

Agreed: The Committee agreed that it was content with the amendments.

11:54am Mr Eastwood left the meeting.

Clause 122: Compensation for loss of office

Departmental officials provided the wording of two technical amendments to this clause.
Agreed: The Committee agreed that it was content with the amendments.

Clause 123: Supplementary and transitional provisions

Departmental officials provided the wording of a new clause to replace this clause.
Agreed: The Committee agreed that it was content with the amendment.

Clause 124: Interpretation

Departmental officials provided details of three consequential amendments to this clause.
Agreed: The Committee agreed that it was content with the amendments.

11:57am Mr Elliott re-joined the meeting.

Clause 125: Regulations and orders

Departmental officials provided the wording of six amendments to this clause to ensure that
clauses 51 and 54 are subject to the draft affirmative rather than the negative resolution
procedure.

Agreed: The Committee agreed that it was content with the amendments.
11:57am Mr Eastwood re-joined the meeting.
Schedule 3: Positions of responsibility

Departmental officials provided clarification on the wording at Part 3 (14) regarding the
absence from the district of the chair of a council.

Agreed: The Committee agreed that it was content with this explanation.
11:59am Mr Maginness left the meeting.

Schedule 4: Appointment of councillors to committees
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Departmental officials advised the Committee that they were still investigating the difference
in outcome for independent councillors being appointed to council committees between using
the Quota Greatest Remainder process on an annual basis or over the four year term of the
council.

Agreed: The Committee agreed that officials should provide examples of how this system
will work in practice.

The Committee also recommended that an amendment to this schedule should be drafted to
ensure that the formula for appointments to committee be run for all committee positions at
once and for the duration of the council term based on the number of seats each party has
immediately after the election.

Schedule 9: Minor and consequential amendments relating to audit

Departmental officials provided details of a technical amendment to this schedule.
Agreed: The Committee agreed that it was content with the amendment.
Schedule 11: Minor and consequential amendments

Departmental officials provided details of a technical amendment to this schedule.
Agreed: The Committee was content with the amendment.

Schedule 12: Repeals

Departmental officials provided details of two technical amendments to this schedule.
Agreed: The Committee was content with the amendments.

The Committee also asked officials to clarify which aspect of the Bill related to councils’
international obligations in relation to areas such as waste and biodiversity.

Agreed: The Committee was content with the officials’ explanation that this would be
included in performance improvement and related statutory guidance.

12:14pm The meeting went into closed session for members to receive advice from the Bill Clerk.
12:48pm Mr Elliott left the meeting.

13:10pm The meeting was suspended for a short break.

13:52pm The meeting resumed in public session with the following members in attendance:
® Mrs Anna Lo MLA

B Mrs Pam Cameron MLA

m  Mr Cathal Boylan MLA

m  Mr Colum Eastwood MLA
®  Mr lan Milne MLA

The Committee commenced its formal clause by clause consideration of the Local
Government Bill.

Clause 1 - Names of councils
“Question: That the Committee is content with clause 1 put and agreed to.”
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Clause 2 - Constitutions of councils

“Agreed: That the Committee recommends to the Assembly that clause 2 be amended
as specified in Addendum 1(Committee amendments) and Addendum 2 (Departmental
amendments)”.

Clause 3 - Qualifications
“Question: That the Committee is content with clause 3 put and agreed to.”

Clause 4 - Disqualifications
“Question: That the Committee is content with clause 4 put and agreed to.”

Clauses 5 -9
“Question: That the Committee is content with clauses 5 to 9 put and agreed to.”

Clause 10 - Positions of responsibility

“Agreed: That the Committee recommends to the Assembly that clause 10 be amended as
specified in Addendum 2 (Departmental amendments)”

The Chairperson recorded her opposition to the use of the D’Hondt mechanism, rather than
Single Transferable Vote, in allocating positions of responsibility.

Clause 11 - Arrangements for discharge of functions of council

“Agreed: That the Committee recommends to the Assembly that clause 11 be amended as
specified in Addendum 2 (Departmental amendments)”

Clauses 12 - 24
“Question: That the Committee is content with clauses 12 to 24 put and agreed to.”

Clause 25 - Council Executives

“Agreed: That the Committee recommends to the Assembly that clause 25 be amended as
specified in Addendum 1 (Committee amendments).”

Clauses 26 - 33
“Question: That the Committee is content with clauses 26 to 33 put and agreed to.”

Clause 34 - Reference to matters to overview and scrutiny committee etc.

“Agreed: That the Committee recommends to the Assembly that clause 34 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 35 - 49
“Question: That the Committee is content with clauses 35 to 49 put and agreed to.”

Clause 50 - Application to committees and sub-committees

“Agreed: That the Committee recommends to the Assembly that clause 50 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 51 - 57
“Question: That the Committee is content with clauses 51 to 57 put and agreed to.”
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Clause 58 - Investigations

“Agreed: That the Committee recommends to the Assembly that clause 58 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 59 - 61
“Question: That the Committee is content with clauses 59 to 61 put and agreed to.”

Clause 62 - Decision following report

“Agreed: That the Committee recommends to the Assembly that clause 62 be amended
as specified in Addendum 2 (Departmental amendments) and to take account of the
Committee’s view that it should include further grounds for an appeal to the High Court.”

Clause 63 — Decisions on interim reports

“Agreed: That the Committee recommends to the Assembly that clause 63 be amended as
specified in Addendum 2 (Departmental amendments).”

Clause 64 — Recommendations
“Question: That the Committee is content with clause 64 put and agreed to.”

Clauses 65 - 67
“Question: That the Committee is content with clauses 65 to 67 put and agreed to.”

Clause 68 - Interpretation

“Agreed: That the Committee recommends to the Assembly that clause 68 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 69 - 77
“Question: That the Committee is content with clauses 69 to 77 put and agreed to.”

Clause 78 — Duties of departments in relation to community planning

“Agreed: That the Committee recommends to the Assembly that clause 78 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 79 - 84
“Question: That the Committee is content with clauses 79 to 84 put and agreed to.”

Clause 85 - Powers to make supplemental provision

“Agreed: That the Committee recommends to the Assembly that clause 85 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 86 - 94
“Question: That the Committee is content with clauses 86 to 94 put and agreed to.”

Clause 95

“Agreed: That the Committee recommends to the Assembly that clause 95 be amended as
specified in Addendum 1(Committee amendments).”

Clause 96 - Improvement information and planning

“Agreed: That the Committee recommends to the Assembly that clause 96 be amended as
specified in Addendum 2 (Departmental amendments).”
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Clause 97 - Improvement assessments
“Question: That the Committee is content with clause 97 put and agreed to.”

Clause 98 - Audit and assessment reports

“Agreed: That the Committee recommends to the Assembly that clause 98 be amended
as specified in Addendum 1(Committee amendments) and Addendum 2 (Departmental
amendments).”

Clauses 99 - 105
“Question: That the Committee is content with clauses 99 to 105 put and agreed to.”

Clause 106 - Partnership Panel

“Agreed: That the Committee recommends to the Assembly that clause 106 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 107 - 110
“Question: That the Committee is content with clauses 107 to 110 put and agreed to.”

Clause 111 - Power to repeal provisions relating to surcharge, etc.

“Agreed: That the Committee recommends to the Assembly that clause 111 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 112 - 115
“Question: That the Committee is content with clauses 112 to 115 put and agreed to.”

Clause 115A - Transferred functions grant

“Agreed: That the Committee recommends to the Assembly that clause 115A be inserted as
specified in Addendum 2 (Departmental amendments).”

Clauses 116 - 119
“Question: That the Committee is content with clauses 116 to 119 put and agreed to.”

Clause 119A - Power to dissolve Local Government Staff Commission

“Agreed: That the Committee recommends to the Assembly that clause 119A be inserted as
specified in Addendum 2 (Departmental amendments).”

Clause 120 - Insurance against accidents to councillors
“Question: That the Committee is content with clause 120 put and agreed to.”

Clause 121 - Schemes for transfers of assets and liabilities

“Agreed: That the Committee recommends to the Assembly that clause 121 be amended as
specified in Addendum 2 (Departmental amendments).”

Clause 122 - Compensation for loss of office or diminution of emoluments

“Agreed: That the Committee recommends to the Assembly that clause 122 be amended as
specified in Addendum 2 (Departmental amendments).”

Clause 123 - Supplementary and transitional provisions for the purposes of this Act and
other purposes

“Agreed: That the Committee recommends to the Assembly that clause 123 be amended as
specified in Addendum 2 (Departmental amendments).”
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Clause 124 - Interpretation

“Agreed: That the Committee recommends to the Assembly that clause 124 be amended as
specified in Addendum 2 (Departmental amendments).”

Clause 125 - Regulations and orders

“Agreed: That the Committee recommends to the Assembly that clause 125 be amended as
specified in Addendum 2 (Departmental amendments).”

Clauses 126 — 128
“Question: That the Committee is content with clauses 126 to 128 put and agreed to.”

Schedules 1-3
“Question: That the Committee is content with schedules 1 to 3 put andagreed to.”

Schedule 4 - Appointment of councillors to committees etc.

“Agreed: That the Committee recommends to the Assembly that schedule 4 be amended to
ensure that the formula for appointments to committee be run for all committee positions at
once and for the duration of the council term based on the number of seats each party has
immediately after the election.”

Schedules 5-8
“Question: That the Committee is content with schedules 5 to 8 put andagreed to.”

Schedule 9 - Minor and consequential amendments relating to local government audit

“Agreed: That the Committee recommends to the Assembly that schedule 9 be amended as
specified in Addendum 2 (Departmental amendments).”

Schedule 10 - Transfer schemes
“Question: That the Committee is content with schedule 10 put and agreed to.”

Schedule 11 - Minor and consequential amendments: general

“Agreed: That the Committee recommends to the Assembly that schedule 11 be amended as
specified in Addendum 2 (Departmental amendments).”

Schedule 12 - Repeals

“Agreed: That the Committee recommends to the Assembly that schedule 12 be amended as
specified in Addendum 2 (Departmental amendments).”

Long Title
“Question: That the Committee is content with the Long Title of the Bill, put and agreed to.”

[EXTRACT]
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Addendum 1

Committee draft amendments
Clause 2, page 1, line 17

After “that” insert “from 30 April 2015”

Clause 25 - Role of Mayors/Chairs in executive
Clause 25, page 11, line 29

Leave out subsection (3) and insert

‘(3) The chair and deputy chair of the council shall be ex-officio non-voting members of the
executive.

Clause 25, page 11, line 31
Leave out ‘four’ and insert ‘six’
[Clause 25, page 11, line 34
Leave out ‘four’ and insert ‘six’]

Clause 62 - recommend an amendment to the proposed departmental amendment to set out
the grounds of appeal.

Clause 95, page 54, line 7

At end insert -

’

‘() The Department may by order amend the date in subsection (3)(a).
Clause 98, page 55, line 20

At end insert -

‘( ) The Department may by order amend the date in subsection (3)(a).’

Schedule 4, recommend an amendment to ensure that the formula for appointments to
committee be run for all committee positions at once and for the duration of the council term
based on the number of seats each party has immediately after the election.
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Addendum 2

Departmental draft amendments for Consideration Stage
Clause 2, Page 1, Line 14

Leave out ‘council’s code of conduct’ and insert ‘Northern Ireland Local Government Code of
Conduct for Councillors’

Clause 10, Page 5, Line 25

Leave out ‘subsection (1)(f)’ and insert ‘this Act’

Clause 10, Page 5, Line 26

Leave out ‘prescribed public body or other association’ and insert ‘public body’
Clause 11, Page 5, Line 38

At end insert-

‘() making a determination under section 13(1) of the Local Government Finance Act
(Northern Ireland) 2011 (affordable borrowing limit) and monitoring an amount determined
under that subsection;’

Clause 34, Page 18, Line 9

Leave out ‘an excluded’ and insert ‘a prescribed’
Clause 34, Page 18, Line 17

Leave out subsection (4)

Clause 50, Page 28, Line 29

Leave out ‘be’

Clause 58, Page 33, Line 17

At end insert-

“(1A) Instead of, or in addition to, conducting an investigation under this section, the
Commissioner may take such action as appears to the Commissioner to be desirable to deal
with any particular case falling within subsection (1).”

Clause 62, Page 36, Line 36
At end insert-

‘(13) A person who is censured, suspended or disqualified by the Commissioner as
mentioned in subsection (3) may appeal to the High Court if the High Court gives the person
leave to do so.

Clause 63, Page 37, Line 29
At end insert-

‘(9) A person who is suspended (or partially suspended) by the Commissioner by notice as
mentioned in subsection (1) may appeal to the High Court if the High Court gives the person
leave to do so.

Clause 68, Page 40, Line 11
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At end add-
‘(5) Where a councillor is an external representative of a council-

(a) any reference in this Part to a councillor being partially suspended from being a
councillor includes a reference to that councillor being suspended from being an external
representative; and

(b) if that councillor is suspended otherwise than partially or is disqualified from being
a councillor that councillor is also suspended or disqualified from being an external
representative.’

Clause 78, Page 45, Line 7

Leave out ‘aim to’

Clause 85, Page 48, Line 41

At end insert-

‘(5) Before the Department makes an order under this section it must consult—
(a) such associations or bodies representative of councils;

(b) such associations or bodies representative of officers of councils; and

(c) such other persons or bodies,

as appear to the Department to be appropriate.

(6) If, following consultation under subsection (5), the Department proposes to make an order
under this section it must lay before the Assembly a document explaining the proposals and,
in particular—

(a) setting them out in the form of a draft order; and
(b) giving details of consultation under subsection (5).

(7) Where a document relating to proposals is laid before the Assembly under subsection
(6), no draft of an order under this section to give effect to the proposals (with or without
modification) is to be laid before the Assembly until after the expiry of the statutory period
beginning with the day on which the document was laid.

(8) In preparing a draft order under this section the Department must consider any
representations made during the period mentioned in subsection (7).

(9) A draft order laid before the Assembly in accordance with section 125(3) must be
accompanied by a statement of the Department giving details of—

(a) any representations considered in accordance with subsection (8); and

(b) any changes made to the proposals contained in the document laid before the Assembly
under subsection (6).

Clause 96, Page 54, Line 15
Leave out ‘95(6)" and insert ‘113’
Clause 98, Page 54, Line 33
Leave out ‘95(6)" and insert ‘113’

Clause 98, Page 55, Line 1
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Leave out ‘95(6)" and insert ‘113’
Clause 106, Page 60, Line 6
Leave out ‘appointed by the Department’
Clause 106, Page 60, Line 8
Leave out “(4)” and insert “(3A)”
Clause 106, Page 60, Line 8
At end insert-
‘(3A) Each council may nominate a councillor to serve as a member of the Panel.
Clause 106, Page 60, Line 9
Leave out subsection (4)
Clause 111, Page 62, Line 25
Leave out ‘Article’ and insert ‘Articles 18(1) and’
New Clause
After Clause 115 insert -
‘Transferred functions grant

Transferred functions grant

115A.-(1) In the Local Government Finance Act (Northern Ireland) 2011, after section 27
(rates support grant) there shall be inserted the following section-

“Transferred functions grant

27A.-(1) The Department shall for any prescribed financial year make a grant under this
section to councils.

(2) In this section “transferred functions grant” means the grant payable under this
section for any financial year.

(3) The transferred functions grant is payable only to a council which is a new council
within the meaning of Part 2 of the Local Government (Miscellaneous Provisions) Act
(Northern Ireland) 2010.

(4) The amount of the transferred functions grant payable to a council for any financial
year is the amount equal to the difference between-

(a) the amount of the product of the district rate for that year (within the meaning of the
Rates (Northern Ireland) Order 1977) so far as it relates to the rateable net annual values
of the hereditaments in the district of that council; and

(b) the amount which would have been the amount of that product if the total of the
rateable net annual values of the hereditaments in the district of that council had been
increased by a prescribed amount.

(5) Subsection (4) is subject to section 28 (reductions in grants).

(6) Payments in respect of transferred functions grant shall be made to a council at such
times as the Department may determine.’.
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(2) In section 28 of that Act (reductions in grants), in subsections (2)(a) and (6)(b) and in the
heading for “or 27" there shall be substituted “, 27 or 27A".

New Clause
After clause 119 insert-
‘Power to dissolve Local Government Staff Commission

Power to dissolve the Local Government Staff Commission for Northern Ireland [jldiss]

*. In section 40 of the Local Government Act (Northern Ireland) 1972 (Staff Commission),
after subsection (8) there shall be added the following subsection?

“(9) The Department may by order make provision for, and in connection with, the dissolution
of the Staff Commission and such an order may—

(a) provide for the transfer of the functions, assets and liabilities of the Staff Commission
to any other body or person; and

(b) contain such incidental, consequential, transitional or supplementary provisions
(including the modification or repeal of any statutory provision (including a provision of this
Act)) as appear to the Department to be necessary or expedient.

(10) An order must not be made under subsection (9) unless a draft of the order has been

”

laid before, and approved by resolution of, the Assembly.”.
Clause 121, Page 66, Line 14
Leave out lines 14 to 21 and insert-

‘121.-(1) The power conferred by subsection (4) is exercisable where it appears to any
Northern Ireland department necessary or expedient as mentioned in section 123(1) or (2).

Clause 121, Page 66, Line 30
At end insert-

‘(6A) The Department of Culture, Arts and Leisure may make one or more schemes for the
transfer of designated assets or liabilities of the Board of Trustees of the National Museums
and Galleries of Northern Ireland relating to Armagh County Museum to the council for the
district of Armagh, Banbridge and Craigavon.’

Clause 121, Page 66, Line 40

Leave out from ‘means’ to ‘that’ in line 42
Clause 121, Page 67, Line 1

Leave out ‘it’

Clause 121, Page 67, Line 3

Leave out ‘it’

Clause 122, Page 67, Line 11

Leave out from ‘means’ to ‘includes’ in line 15 and insert ‘includes the Local Government
Staff Commission and;’

Clause 122, Page 67, Line 18

Leave out from ‘Act’ to the end of line 22 and insert-
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‘or any other Act mentioned in subsection (1) of section 123;

(b) any transfer of functions or any statutory provision falling within paragraph (a) or (b) of
subsection (2) of that section.

Clause 123, Page 68
Leave out lines 12 to 39 and insert-

‘123. (1) The Department may by regulations make such incidental, consequential,
transitional or supplemental provision as appears to the Department to be necessary or
expedient for the purposes of, or otherwise in connection with -

(a) this Act;
(b) the Local Government (Boundaries) Act (Northern Ireland) 2008; or
(c) the Planning Act (Northern Ireland) 2011.

(2) Any Northern Ireland department may by regulations make such incidental, consequential,
transitional or supplemental provision as appears to that department to be necessary or
expedient for the purposes of, or otherwise in connection with -

(a) any transfer of functions to a local government body, whether they are functions of that
department or not, coming into operation on or before 1st April 2015; or

(b) any statutory provision coming into operation on or before 1st April 2015 which confers
functions on a local government body, whether this is expressed as transfer of functions
or not.

(3) In this section “local government body” includes the Northern Ireland Housing Executive.

(4) Nothing in this section is to be taken as limiting the generality of any other statutory
provision (including a provision of this Act) and nothing in any other statutory provision
(including a provision of this Act) is to be taken as limiting the generality of this section.

(5) Regulations under this section which amend any statutory provision must not be made
unless a draft of the regulations has been laid before, and approved by, resolution of the
Assembly.

Clause 124, Page 69, Line 12
At end insert-

o ou

external representative”, in relation to a council, has the meaning given by section 10

{i?} (4);
Clause 124, Page 69, Line 17
At end insert -

‘ “local government body” means a local government body within the meaning of Part 2 of
the Local Government (Northern Ireland) Order 2005;’

Clause 124, Page 69, Line 27

Leave out ‘section 103’ and insert ‘sections 103 and 123’

Clause 125, Page 70, Line 5

Leave out ‘making’ and insert ‘a Northern Ireland department makes’

Clause 125, Page 70, Line 6
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Leave out ‘the Department’ and insert ‘it’
Clause 125, Page 70, Line 10
Leave out ‘the Department’ and insert ‘it’
Clause 125, Page 70, Line 12
Leave out ‘made by the Department’ and insert ‘under this Act’
Clause 125, Page 70, Line 27
At end insert-
‘() section 51;
() section 54}’
Clause 125, Page 70, Line 40
Leave out ‘Department’ and insert ‘Northern Ireland department making them’
Schedule 9, Page 89
Leave out line 20
Schedule 11, Page 93, Line 8
At end insert-
‘Local Government (Miscellaneous Provisions) Act (Northern Ireland) 2010 (c.7)

3A. In section 17 (power to modify legislation), in subsection (2) in the definition of “local
government legislation”, after paragraph (cc) insert-

“ (cd) the Local Government Act (Northern Ireland) 2014;”.
Schedule 12, Page 93, Line 19
At end insert-

‘In section 104(1), the words “any other council or”, and in both places where they occur the

” oy

words “the other council or, as the case may be,”.
Schedule 12. Page 93, Line 33
At end insert-

‘The Local Government (Best Value) Act (Northern Ireland) 2002 (c.4) The whole Act.
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3.2

3.3

Tuesday, 18 February 2014
Room 29, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McEIduff MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: Mr Colum Eastwood MLA
Mr lan Milne MLA

12:37pm The meeting began in closed session.

Briefing by Assembly Bill Clerk

The Committee received a briefing from the Assembly Bill Clerk on the proposed Committee
amendments to clauses 95 and 98 of the Local Government Bill.

12:42pm Mr Maginness joined the meeting.

The Committee also discussed the admissibility of further submissions from NILGA and
Community Places in relation to further amendments to the Local Government Bill.

Agreed: The Committee agreed it was unable to consider further submissions as the
formal clause by clause consideration of the Bill concluded on the 13th February
2014. The Committee agreed to write to both groups to explain this.

12:47pm Mr Weir joined the meeting.
12:48pm The meeting continued in public session.

Matters arising

The Committee noted further information from the Department in response to outstanding
Committee queries on the Local Government Bill and details of further amendments.

The Committee noted correspondence from NILGA and Community Places on the Local
Government Bill.

The Committee reconsidered proposed amendments to clauses 95 and 98 of the Local
Government Bill.

Agreed: The Committee agreed to withdraw these proposed amendments

12:53pm The meeting continued in closed session for consideration of the draft Committee
report.

Consideration of the draft Committee report on the Local Government Bill
The Committee gave consideration to the draft report on the Planning Bill.
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The Committee considered the Executive Summary section of the report.

Agreed: The Committee was content with the Executive Summary section of the report
subject to a minor amendment.

12:58pm Mr Weir left the meeting
The Committee considered the Recommendation section of the report.

Agreed: The Committee was content with the Recommendation section of the report as
drafted.

The Committee considered the Consideration of the Bill section of the report.

Agreed: The Committee was content with the Consideration of the Bill section of the
report as drafted.

The Committee considered the Clause by clause consideration section of the report.

Agreed: The Committee was content with the Clause by clause consideration section of
the report as drafted.

Mr Elliott asked for it to be recorded that he wishes to reserve his position on the Committee
report.

[EXTRACT]
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10.

Thursday, 20 February 2014
Senate Chamber, Parliament Buildings

Present: Ms Anna Lo MLA (Chairperson)
Mrs Pam Cameron MLA (Deputy Chairperson)
Mr Cathal Boylan MLA
Mr Tom Elliott MLA
Mr Alban Maginness MLA
Mr lan McCrea MLA
Mr Barry McEIduff MLA
Mr lan Milne MLA
Lord Morrow MLA
Mr Peter Weir MLA

In Attendance: Mrs Sheila Mawhinney (Assembly Clerk)
Mr Sean McCann (Assistant Assembly Clerk)
Mr Neil Sedgewick (Clerical Supervisor)
Ms Antoinette Bowen (Clerical Officer)

Apologies: No apologies were received

10:07 pm The meeting began in public session.

Local Government Bill - Agreement of Committee report

The Committee considered a draft report on the Local Government Bill

Agreed: The Committee agreed the draft report and ordered it to be printed.

Agreed: The Committee was content to include in its report the relevant extract of
minutes of this meeting without further approval.

Question put and agreed:
‘That the Report be the Sixth Report of the Environment Committee to the Assembly.’

[EXTRACT]
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26 September 2013

Members present for all or part of the
proceedings:

Ms Anna Lo (Chairperson)

Ms Pam Brown (Deputy Chairperson)
Mr Cathal Boylan

Mr Tom Elliott

Mr lan McCrea

Mr lan Milne

Lord Morrow

Mr Peter Weir

Witnesses:

Ms Julie Broadway Department of the

Ms Linda MacHugh Environment

Mr Tommy McCormick

Mr John Murphy

1. The Chairperson: | welcome from the

Department Linda MacHugh, John
Murphy, Tommy McCormick and Julie
Broadway. This is a long-awaited piece of
legislation and we are all just stretching
our necks, waiting for this and wanting
to listen to you. Have members interests
to declare?

2. Mr Weir: As you can probably guess,
| declare an interest as a member of
North Down Borough Council.

3. Lord Morrow: | declare an interest as a
member of Dungannon and South Tyrone
Borough Council.

4. Ms Brown: | declare an interest as a
member of Antrim Borough Council.

5. The Chairperson: lan, you as well?

6. Mr | McCrea: | declare an interest as a
member of Cookstown District Council.

7. The Chairperson: Can you take us
through it in five or 10 minutes?

8. Ms Linda MacHugh (Department of
the Environment): It is a pleasure to
be here for this long-awaited Bill, and |
have no doubt that this will be the start
of a frequent and detailed engagement
with you on its contents. As many of you
know, this has had a very long gestation

10.

11.

period. | thought that it might be helpful
to remind everybody about the stages
that we have gone through to get to this
point.

| suppose that this kicked off following
devolution in May 2007, when the
previous Executive agreed to review

the review of public administration
(RPA) decisions relating to local
government reform in the context of

a fully functioning devolved Assembly
and Executive and in the context of

the strategic direction of the review of
public administration as a whole. At
that time, an Executive subcommittee
was set up to oversee the review, and it
comprised Ministers from Departments
that were transferring functions to local
government. That membership also
ensured representation from each of the
political parties in the Executive.

In October 2007, the subcommittee
published its emerging findings and
sought views on a draft vision for

the future of local government, the
number of councils and the package

of functions to transfer from central to
local government. Following publication
of the report, there was a stakeholder
engagement process, in which over

500 individuals took part and a further
60 written responses were received.

The results of that, the views of MLAs
expressed during a take-note debate
and, indeed, the views of this Committee
were carefully considered by the
Executive subcommittee and facilitated
further discussions on what the final
recommendations should be. Those were
put to the Assembly in March 2008 by the
then Environment Minister, Arlene Foster.

The Department then established

a structure to take forward the
development of policy and the
implementation of the proposals.
The top tier of that was the strategic
leadership board, which was chaired
by the Environment Minister with the
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12.

13.

14.

15.

16.

president of the Northern Ireland Local
Government Association (NILGA) as
vice chair. It was supported by three
policy development panels, which also
comprised elected members along with
central and local government advisers.
They were charged with developing
policy and implementation proposals
within three broad remits: governance
and relationships, service delivery, and
structural reform.

The policy proposals developed through
this partnership approach were the
subject of a public consultation that was
launched in November 2010 and closed
at the end of March 2011, and to which
77 responses were received from a wide
range of stakeholders. A departmental
response to the consultation was issued

on 5 July. The responses that we got 17.

were really the final stage in formulating
the BiIll.

| know that that was a fairly lengthy
explanation, but | thought it important
because, with the passage of time, |
think that some of that preparatory
work has been forgotten. For anybody
involved in the policy development
stage of the Bill, the contents of the
Bill will be, by and large, very familiar,
with just one or two small changes

to what was consulted on. So, at this
point, | will pass over to my colleague
Julie Broadway, who wants to take you
through the overarching contents of
the Bill and draw out some of those
particular differences.

18.

Ms Julie Broadway (Department of the
Environment): As Linda said, | will run
through the main features of the Bill and
identify the major differences between
the proposals that were consulted on and
those that now feature in the Bill. | think
that the best way to go is Part by Part.

Part 1 of the Bill makes provisions about

the names of councils and provides a 19.

mechanism for the name of a council to
be altered. It also requires each council
to publish a constitution and ensure that it
is available for inspection by the public.

Part 2 of the Bill, together with
schedules 1 and 2, largely re-enacts

provisions that are already in the Local
Government Act (Northern Ireland)
1972, which deal with individuals being
elected and being councillors. The

main changes from the provisions in

the 1972 Act are really in relation to

the disqualification provisions and the
declaration that a councillor is required
to make before taking office. The Bill
places a bar on MPs, MEPs and MLAs
being councillors and removes the
blanket prohibition on council employees
being councillors. The ban will continue
to apply for officers who work directly
with and provide advice to the council or
one of its committees. The declaration
set out in schedule 2 now requires a
councillor to affirm that they will observe
the mandatory code of conduct.

A major part of this Bill is the new
governance arrangements, and Parts

3 to 8 will update the governance
arrangements of councils and make
provision for the sharing of positions of
responsibility amongst political parties
and independents represented on a
council using either the d’Hondt or
Sainte-Lagué formula approaches or the
single transferable vote. The d’Hondt
process will be the default position if
parties on a council cannot agree a
method, and, to ensure consistency

in the application of the alternative
methods, the operation of each of them
is set out in the schedules to the Bill.

Membership of committees will also
reflect the political balance of a council
through the use of a specified method,
and a system of checks and balances
on council decision-making will be
introduced to provide protections to
ensure fair treatment for everyone
represented on a council. Those will
comprise a call-in procedure and the use
of qualified majority voting in specified
circumstances.

New decision-making structures will also
be available to councils in addition to
the current committee system to provide
for efficient and effective decision-
making, and those new structures

will allow for a range of decisions to

be devolved to an executive of the
council. A council that chooses to
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20.

21.

adopt executive arrangements may
establish either a single committee

or a number of committees as part of
the executive. The Bill will provide an
enabling power for the Department to
specify which functions may or have

to be carried out by an executive, and
internal scrutiny arrangements will

be introduced to provide a check and
balance on the operation of devolved
decision-making. A council that adopts
executive arrangements will be required
to establish one or more overview and
scrutiny committees. There will also be
provision in the Bill about public access
to meetings and information of councils
for more transparency.

Part 9 of the Bill establishes a new
ethical standards framework for
councillors, which will include the
introduction of a mandatory code of
conduct for councillors, with supporting
mechanisms for investigation and
adjudication. That is one of the main
areas that differ from the provisions that
were consulted on. The mandatory code
will consist of the seven Nolan principles
as well as the four additional principles
that have already been adopted by the
Assembly, and, importantly, the code
will include a section on planning and
the ethics around the planning duty.
Before the code can come into force,

it must be laid before and approved

by the Assembly. The Northern

Ireland Commissioner for Complaints
will be responsible for investigation

and adjudication, and, following an
investigation, if a person is found to
have failed to comply with the code,
there will be a range of remedies
available and decisions that the
commissioner can make.

Part 10 of the Bill makes provision
for council-led community planning.
Councils will be required to initiate,
maintain, facilitate and participate in
community planning for their districts,
and specified statutory agencies will be
required to participate in and support
community planning. Departments will
be required, as far as practicable, to
promote and encourage community
planning and to have regard to the

22,

23.

24,

implications of a community plan in
the development of policies and the
exercise of their functions. There is
also a statutory link made between
a council’s community plan and the
preparation of its local development plan.

One of the other major changes from
the proposals that were consulted on

is the introduction of a general power
of competence. That was introduced
because of a considerable amount

of lobbying by local government. We
had previously consulted on a power

of well-being. Part 11 of the Bill now
provides councils with a general power
of competence, and, instead of having to
find a statute that would allow a council
to act, councils would be required to
satisfy themselves that there was
nothing that would prevent them using
that power. So, it is a much wider power
than the power of well-being would be.
In broad terms, it will give councils the
type of freedom that an individual has,
unless there is a law to prevent them
from doing something.

Part 12 introduces an updated
performance improvement regime

to help bring about improvement in

the delivery of council services, and
councils will be required to publish an
annual improvement plan to enhance
accountability to the local community.
A power is included for Departments

to specify performance indicators, and
the intention is that such indicators will
be developed with local government.
The Bill provides an external assurance
that, in preparing the improvement
plan, a council has complied with

the requirements of the performance
improvement framework. That role will
be undertaken by the local government
auditor. A power is also being provided
for Ministers, individually, to intervene
in the operation of a council if it is
shown that the council is failing to
deliver its services to meet appropriate
standards within that Minister’s area of
responsibility.

Part 13 makes provision for the
establishment of a partnership panel,
which will comprise Ministers — in
particular those who have a significant
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25.

26.

27.

28.

policy relationship with local government
— and councillors. It will provide a
forum for discussion of matters of
mutual interest and concern between
the two tiers of government.

Part 14 basically re-enacts the
supervision powers that are already

in the 1972 Act but makes them
available to all Departments rather than
simply DOE. That is because, with the
transfer of functions, it is felt that those
supervision powers may be needed by
other Departments, not just DOE.

| will move on to some of the more
technical issues. Part 15 addresses a
technical issue in relation to the Local
Government Audit Office. It is really

to allow for the restructuring of the
Local Government Audit Office to bring
the local government audit aspect of
that more into line with the rest of the
Northern Ireland Audit Office.

Part 16 of the Bill deals with a number
of miscellaneous technical issues, but
the two important issues to do with
local government reorganisation that

it addresses are those in relation to
placing controls on council expenditure
in the run-up to reorganisation and

to do with both the asset liability and
the staff transfer schemes. In terms

of the controls, it really enhances

those provisions that are already in

the Local Government (Miscellaneous
Provisions) Act (Northern Ireland) 2010.
It supplements them to take account

of the Local Government (Finance)

Act, which came in in 2011 after the
previous Act was made. Controls in
respect of borrowings and reserves will
be introduced in addition to the controls
that the 2010 Act places on contracts
and disposals. The Bill also extends the
controls provisions to cover the incoming
councils during the shadow period, as
well as during the statutory transition
committee (STC) period.

In relation to the transfer of assets,
liabilities and staff in the reorganisation,
the Bill will make provision for the
development of schemes to affect those
transfers. Those relating to staff will
provide for the protection of contractual

29.

30.

31.

32.

employment rights, terms and conditions
of service, and pensions and will

apply statutory protections, including
those enshrined in the Transfer of
Undertakings (Protection of Employment)
Regulations (TUPE).

As | have said, the two main areas
where there are changes from what was
consulted on are those in relation to
ethical standards and the general power
of competence. The Bill simplifies the
ethical standards proposals that were
consulted on. A mandatory code of
conduct and the supporting principles
of conduct that will apply are the same,
but the investigation and adjudication
provisions have been simplified, so
that the Office of the Commissioner

for Complaints will be responsible for
dealing with all cases now. That means
that we are not setting up standards
committees in councils or appointing
independent monitoring officers.

The reasons for that simplified system
are that it is less bureaucratic than
the framework that was consulted

on. It is also more cost-effective.

The PricewaterhouseCoopers (PwC)
report that came out in October

2009 estimated the cost of the

ethical standards framework at about
£800,000. The revised system will be
half that cost. It also takes account

of some comments that were made
during the consultation. If you set up
standards committees in councils, how
independent will they be? Even if you
have independent members on them,
what perception might there be of their
independence? Those are the major
reasons for changing those. | will finish
there and take any questions.

The Chairperson: Thank you both very
much. It was very useful to go through
the history and have a run-through of all
the policies. | am sure that we will be
looking at them in more depth.

One of the first items in matters
arising that we looked at earlier was
the difficulties that some councils had
encountered in nominations to STCs. It
will be a similar structure for the new
councils when they look at positions of
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33.

34.

35.

36.

37.

38.

39.

40.

responsibility. How will you ensure that
we will not see problems such as those
we see now?

Ms MacHugh: | think that the
interpretation of the statutory transition
committee regulations has been an art
rather than a science in some cases. |
did not know that there were so many
different ways to interpret d’Hondt or
any of the other forms of power sharing.
That is why the exact form of d’Hondt
and of Sainte-Lagué will be specified

in the Bill. If there is no agreement in
councils on which of the three options
they choose, the fallback position will be
d’Hondt.

The other big difference is that the Bill
will make provision for any of those
power-sharing agreements to be run at
the start of a council term and each
position of responsibility will be chosen
at that time. It is not the case that
d’Hondt will be run again every year from
scratch; it will start at the beginning

of the term, so decisions about what
positions will be taken by which party
for the life of that council will be taken
at the very beginning of the council’s
life. The provisions in the Bill will be
much stronger than the provisions

in the statutory transition committee
regulations.

The Chairperson: That is reassuring.
Ms Broadway: The Bill sets it out in detail.

Lord Morrow: Thank you for your
presentation. An employee of a council
being a member of a council was
mentioned. On first hearing of that,

| did not think that it sounded very
transparent. Will you tell us how you see
that? For instance, | suspect that the
chief executive of a council could hardly
be a member of a council, could he?

Ms Broadway: That is right; he could not.
Lord Morrow: At what level is that cut-off?

Mr John Murphy (Department of the
Environment): A chief executive or any
other statutory chief officers would be
disqualified. For example, the finance
Bill requires a council to appoint a

41.

42,

43.

44.

chief finance officer. In England and
Wales, a director would not be able

to be elected as a councillor. That is
where you start working down to the
level of who would be working directly
and providing advice to the council as
a whole or the committee. That really
came about as a result of a case that
was taken to the European Court of
Human Rights by a number of individuals
in England. It ruled that a blanket ban
on all employees of the council standing
for election and being a councillor

was unlawful. We sought advice from
the DSO, which said that we could be
subject to a successful challenge if we
did not amend our provisions, and that
is why we brought that in. The positions
that will continue to be disqualified will
be set out in regulations, which will be
subject to consultation. We will be able
to determine the most appropriate level
at which we stop people being able to
be elected as a councillor.

Lord Morrow: | am thinking of heads

of departments who would not be
directors. | am also thinking of someone
who is in building control; for example,
a building control officer at a mid-level.
Would such a person be able to be a
member of a council?

Mr Murphy: Something that we will need
to tease out through the consultation
and with the Committee is how to
determine the most appropriate level at
which to draw the line.

Lord Morrow: | will move on to the
matter of triggering a vote. | suspect
that it will be on a mini scale of what
happens here in the Assembly and that
the same mechanism or procedure will
be adopted for a call-in vote to protect
minorities.

Mr Murphy: Yes, but, in the call-in
mechanism that we are proposing for
councils, there will be no designation,
so the 15% will not be required to

be from a particular party. It can be
15% of the membership, and that
view was expressed by the policy
development panel that was looking at
the governance arrangements, and it
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45,

46.

47.

48.

49.

50.

was supported in the responses to the
consultation.

Lord Morrow: Could the 15% come from
one party?

Mr Murphy: It could come from one party.

Mr Weir: | will roll a number of points
into one. | appreciate that our hands
are slightly tied on the employee side
of things. It is fairly easy to differentiate
some of the folk at the very top end

of the council organisation, but the
problem will come at a slightly different
level over, for instance, declarations of
interest where a council employee is
also a councillor. For example, virtually
any financial decision will have an
impact of the budget. Maurice gave the
example of the building control officer.
Are they agreeing a budget that gives a

certain amount to that department? | 51.

think that there will be problems, but |
appreciate that it is not a problem of any
of our making.

| welcome the shift towards the

power of general competence and the
simplification of some the standards
regime. As John and Julie will know,
there were a lot of concerns about the
issues around scrutiny committees
and scrutiny officers in that you would
be putting a scrutiny officer in an
impossible position and so on.

| have three questions, the first of which
is on the ethical standards regime. |
note from your briefing that, essentially,
you have adjudication by what really

is a commissioner of complaints, who
hands down some form of sentence or
whatever. Is there any form of appeal
mechanism for the person?

The second issue that | want to touch

on again requires a bit of clarification. 52.

Obviously, we will have a lengthy debate
on Tuesday, so it is something to get

in the Hansard report, and | will be
raising it in the Chamber to get it on

the record as well. Reference is made
to councillors being nominated or, at
least, appointed by the Department

of the Environment to the partnership
panel. Can you outline what is envisaged
by that? If this is simply a technical of

issue of a list of names being given that
has to be signed off by the Department,
| do not think that there will be any
particular problem. | think that there

will be concerns if local government

as a whole is almost providing a pool

of names from which the Minister

could then select. It is not quite of

this nature, but, for example, with the
Library Authority, there are a number of
names and the Minister then carries
out a selection process. | think that the
people who are involved, effectively, in
the appointment or selection have to
come from local government. Whether
that is purely from the 11 councils, from
the likes of NILGA or from a combination
of the two, the councillors, in that
broader sense, have to be self-selecting
from within local government.

The final point is on what Maurice

said about qualified majority voting.

A concern has been raised about

there being a clear implication from

a community interest point of view.
Without getting into the ins and outs

of this, clearly, as part of what has
been recognised in legislation, that can
only be a qualified majority vote if it is
regarded as a legitimate call-in and,
therefore, is not abused. | note that the
system is that you will simply determine
whether it is a legitimate call-in by way
of the chief executive referring it to

any barrister or solicitor who the chief
executive selects, essentially, and | am
not entirely comfortable with that. | am
not sure whether that is the ideal route.
There had to be somebody independent
and outside the council to rule on
whether it was a legitimate call-in. What
alternatives were considered to provide
that independent scrutiny?

Mr Tommy McCormick (Department of
the Environment): With regard to the
Commissioner for Complaints dealing
with the ethical framework, there is
provision in the Bill for the commissioner
to conduct an investigation, which

would be lengthy. The commissioner is
well placed and has good experience

in conducting investigations. Once the
commissioner decides that there was a
breach of the code, and at what level, as
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53.

54.

55.

56.

57.

with any public body, that person has the
right to a judicial review. The decision

of the ombudsman involves quite an
intensive investigation. Whether it would
be just a review —

Mr Weir: | am sure that would cope in a
complaints procedure with a councillor
being found guilty of whatever. | do

not know whether this would leave us
open to a legal challenge, but a judicial
review can be on only limited grounds

that are not, for instance, whether the 58.

decision was right. | have not studied
the details of the powers. For example,
if the commissioner said that a breach
was so serious that his verdict was that
a councillor should be banned from a
council for six months, when it came

to the harshness or leniency of that
sentence, or whether the commissioner

came to the right decision, a judicial 60.

review would show only whether the
procedures were correct or whether the
commissioner had lost his senses, for
want of a better term, in coming up with
such an unreasonable verdict. | am not
sure that having a situation where the
only appeal mechanism is on the narrow
grounds of a judicial review when you
are dealing with almost a professional
conduct-type hearing —

61.

The Chairperson: It looks only at the
process rather than the decision.

62.

Mr Weir: Yes, and | have reservations
about that. We may have to look at that
when we come to scrutinise the Bill.

Ms MacHugh: That is something that
we can ask the Commissioner for
Complaints and the ombudsman’s
office. They are currently making
decisions and must have some provision
for an appeal mechanism. We maybe
need to look at that in the context of
local government.

Mr Weir: Where this becomes
complicated and maybe runs into a bit
of difficulty is that the ombudsman, with

the best will in the world, can come to a 63.

conclusion and admonish a Department
or whatever. Generally speaking,
however, that does not have a massive
impact on an individual’s livelihood or

59.

reputation in the community. Largely
speaking, the ombudsman’s role at

the moment largely tends to be one of
wrist-slapping a Department or whatever.
It is very limited from a purely sanction
point of view, whereas being barred from
a council and having your reputation
shot to pieces could have a severe
implication for someone. There may
need to be some mechanism in the Bill
to address that.

Ms Broadway: We can look into that
and discuss it with the commissioner,
and also see how that works in other
jurisdictions so that we will have that
information for you when we come to
scrutiny of the Bill.

Mr Weir: And on the appointments to
the partnership panel?

Mr Murphy: That is a technical issue.
The Department would not be looking
for a range of nominations from each
council. It would be a matter for a
council and the other representative
bodies of local government to come
forward with the names of the people
who they feel should be there to
represent each of those councils on a
partnership panel.

Mr Weir: Maybe that should be more
explicit in the legislation.

Mr Murphy: We looked at three obvious
avenues for the verification of the call-in,
none of which we felt was appropriate.
The first was the Department, but

it would be totally inappropriate for

the Department to become involved

in that process. The other two were

the local government auditor and the
Commissioner for Complaints. Again,
the role that we envisage would not fit
comfortably with their existing role or
their proposed role in local government.
So it was felt that an external legal side
was needed. The question is whether
you have one individual or a panel, and,
again, we can look at that in more detail.

Mr Weir: Whether it is in guidance or
regulations, presumably you intend
to clearly define or give, as best as
you possibly can, high-level guidance
on what counts as a call-in. If you
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64.

65.

66.

67.

68.

69.

simply leave it up to whomever this is 70.

thrown to, it will be open to very wide
interpretation one way or the other,
either very narrowly or very widely, and
that could create major problems.

Mr Murphy: Various aspects of the
call-in procedure will be specified in and
a mandatory element of the standing
orders, which will be specified in the
regulations that will be approved by
draft affirmative procedure. So, there
are a number of steps along the way
where we can ensure that what we have
for the call-in procedure meets all the
requirements to ensure that it acts as
the appropriate check and provides
protection for minority communities.

Mr Boylan: Thanks very much for the 71

overview. | am sorry that | am third
because all the questions have been
asked.

Thanks for the clarification on that,
because the decision-making process
is a major part of it. We had some
concerns about legitimate call-ins, so it
is good that that will be covered in the
regulations. You dare not mention the
word “guidance” at the minute, bearing
in mind what has been said about the
transition committees. So | do welcome
that clarification.

72.

In respect of the commissioner’s role,
the costs involved and all that, can you
expand a bit on who will be responsible
for that?

| also welcome the community planning
element. Is it down to the councils to
draft the criteria for who should be
involved in that process? How will that
be done? Will it be done independently,
or will it include the community, given

all that you want to achieve through 73.

community planning? Can you expand on
that a bit, please?

Ms Broadway: Subordinate legislation 74.

will set out the specified bodies that
have to be involved. There will be a
major piece of guidance on community
planning, setting out how engagement
with communities should take place.

Mr Murphy: Community planning is

not just about organised bodies and
community groups; it is about the
individual. The guidance that exists in
Scotland and Wales sets out, in very
broad terms, how you can ensure that,
as far as individuals are concerned,
there is engagement right across the
board. It is not just about going to the
groups that say that they represent

a particular community. It is about
trying to get individual members of the
community involved, so that the plan
reflects the interests and aspirations of
everybody living in a council district or a
local area, because a community plan is
likely to be made up of thematic plans
looking at local areas within a district.

The Chairperson: Sorry, Cathal, for
jumping in. We heard before about
capacity building for community
organisations and individuals. Is that
included in the Bill?

Ms MacHugh: No, it is not. A capacity-
building programme is being developed.
Just last week, the community planning
working group delivered its scoping of
the capacity-building requirements. |
have to say at this stage that the key
priority is capacity building for elected
members, local government officers
and central government officials. | think
that that will have to extend not just

to officials from the Departments that
are transferring functions but to all the
other key Departments that are going to
be required to have some sort of input
into the community plan. | am thinking
of people who are involved in health,
education and justice. There are a lot
of regional strategies that will need

to be considered in developing and
amalgamating those strategies into one
complete, cohesive community plan.

The Chairperson: You need to have the
right level of staff to be involved in that
work.

Ms MacHugh: Exactly. There is a lot
to be done in the next 18 months to
prepare local and central government
for what will be quite a fundamental
change. We are also talking to the
community and voluntary sectors

118



Minutes of Evidence — 26 September 2013

75.

76.

7.

78.

79.

80.

81.

82.

83.

84.

because they have a role to play in
preparing themselves and communities
for their effective participation in this
process.

The Department is looking at the
best way to provide support to the
statutory transition committees and

their transition management teams. 85.

We will look at how to build their
capacity to effectively engage with
their communities. That is one specific
element of the capacity-building
programme.

86.

The other question was about the cost
of the commissioner’s role. The Bill

will make provision for the cost to be
covered by local government, on the
basis that the initial plan was that each
council would be responsible for setting
up its own committee and appointing its
own independent monitoring officer. That
would come with a set of costs. We feel
that this is a much more cost-effective

and efficient way of doing it, certainly 88.

in the early stages of the new local
government system. It will be reviewed
after three to four years to see how it
is rolling and whether it is appropriate
to continue with the arrangement, or
whether, at that point, we reconsider
asking each council to set up its own
independent scrutiny mechanism.

Mr Boylan: | see that the Bill contains 89.

only 128 clauses, which should make
for interesting scrutiny.

Is the commissioner’s decision final? Is
there no appeal process?

Mr Weir: | just asked that question.
Mr Boylan: | am sorry.
Mr Weir: Great minds think alike.

Mr Boylan: That is why | should have got
in first; | am sorry.

The Chairperson: Will the
commissioner’s costs be shared out
equitably among the councils?

Ms MacHugh: The costs will be
apportioned, probably on the basis of
size. We are looking at apportioning the
costs of running councils in the shadow

90.

period on the basis of size. We will be
looking for an equitable way of sharing
out those costs, at least until a body

of work and a caseload has been built
up. Again, that might need to be revised
later on, but for the initial phase, it will
be apportioned.

Mr Elliott: Thank you very much, folks. |
hope that you are in no hurry home this
evening; we could be here for quite a
while.

There is quite a lot in this, to be fair, and
we are not going to get through a lot of
it at the moment. | would like a couple
of quick clarifications. There is an issue
around non-councillors being allowed to
serve as members of a committee. Is
that a transfer over? Was that in the old
legislation? | was not aware that it was.

Mr Murphy: It was, but there is a limit
on the number of non-councillors who can
be on a committee. It is in the 1972 Act.

Mr Elliott: OK. | want to ask about
executive arrangements and the
committee system. Must you have

both? It appears from the wording of

the legislation that you have executive
arrangements, a committee system or
what are called prescribed options. Must
you have executive arrangements and
committee systems?

Mr Murphy: There is either the
committee or the executive, but if a
council feels that there is an alternative
structure that it thinks would be

more appropriate, it can come to the
Department and we can bring that
forward in regulations. Even under
executive arrangements, however,

an executive will not be responsible

for every function of a council, so

you will end up having an executive
that will deliver certain functions and
responsibilities of a council as set out in
the regulations.

Other issues such as licensing will still
be a matter for the full council, which
can then use the provisions in Part 3 of
the Bill for the discharge of functions,
as councils do now, where a council
can delegate a function to a committee
that will be brought back to the council
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91.

92.

93.

94.

95.

96.

97.

98.

99.

100.

101.

for ratification. There would still be a
range of matters that will fall that way
alongside the executive. As | said, the
executive will be there simply for that
specified range of functions. It will
operate within a policy and budgetary
framework agreed by the full council,
and it will then take the decisions on
those issues as they come up without
further reference back to the council.

Mr Elliott: OK, but my specific query was
whether the council must have executive
arrangements.

Mr Murphy: No.

Mr Elliott: The legislation is not clear
about that. Under the heading “Permitted
forms of Governance” it states:

“23.—(1) A council must operate—
(a) executive arrangements;

(b) a committee system; or

(c) prescribed arrangements.”

Between clause 23(1)(a) and clause
23(1)(b), it does not say “or”. From my
reading of that, it states that a council
must have executive arrangements
and then either a committee system or
prescribed arrangements.

Ms Broadway: No, if a council wants
to have what is the current committee
system —

Mr Elliott: That is fine, but the
legislation, in the way in which it is
written, does not appear to state that.
It states that a council “must” have
executive arrangements and one of
the other two. It was only a point of
clarification.

The Chairperson: | am very surprised
that it states that the two top posts are
not to be in the executive.

Mr Elliott: Yes.

107.

The Chairperson: It is very strange that
an executive will not have the two top
people —

Mr Elliott: It does not have the chair or
vice-chair.

Mr Murphy: They will still be the
chair and vice-chair of the council.

102.

103.

104.

105.

106.

It is just that the executive, as the
decision-making body, is separated
from the operation of the council.
You are ensuring that separation of
responsibilities.

The Chairperson: They are supposedly
the two most senior people in a council.
The mayor is the chair and the deputy
mayor is the vice-chair. Are they not in
it? | suppose that they change as well
every year.

Mr Weir: Without wanting to answer on
behalf of the Department, | suppose
that part of it is that the executive
system, which is largely what operates,
for instance, in England, will tend to be
made up of what might be described

as the political leadership of either the
ruling party or a coalition of parties —
whatever way it works out. The mayor
and deputy mayor positions are more
ceremonial, so, essentially, the political
leadership, for want of a better phrase,
would be in the executive. As the other
things will change from year to year, you
would not necessarily equate those with
a Cabinet-style arrangement.

The Chairperson: That is new. At the
moment, you do not have that Cabinet
style in councils.

Mr Murphy: No.

Mr Elliott: We talked about guidance
this morning. You said that there will
be quite heavy guidance on community
planning. For how much else of the

Bill can we expect guidance? | am
thinking about issues such as qualified
majorities. | assume that it is going

to be almost top-heavy with guidance.
When can we expect whatever guidance
is going to be produced? Will we have
it before we are finished Committee
Stage?

Ms Broadway: The Bill also contains
quite a lot of enabling powers for
subordinate legislation. Our intention is
that, when we get to the stage at which
we are going through clause-by-clause
scrutiny with you, you will have received
a first draft of all the subordinate
legislation, guidance and any of the
delegated powers that we are using. If
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108.

109.

110.

111.

112.

113.

we cannot get you a first draft, we will at
least provide you with details of exactly
what is going to be in it. Our intention

is to have a first draft of everything for
you for when we are going through the
clause-by-clause scrutiny.

Ms MacHugh: The guidance on
community planning will be available
even before the Bill comes in. As part
of the preparation and capacity building,
we have been working on a foundation
programme. It is non-statutory guidance,
because, clearly, until they get the
powers through the legislation, there will
not be a statutory duty. It will, however,
act as informal guidance at this stage to
help transition committees to get their
heads round what they need to do to
start to prepare for community planning.
It will be a really important foundation
for them to start the thinking process in
each of the clusters about where their
priorities might lie for their community
plans. We hope to launch that within the
next week or two.

The Chairperson: They do not know what
is going to hit them.

Ms Broadway: If it would help the
Committee, we can send you a copy

of all of the various delegated powers,
details of the subordinate legislation
and guidance that we will have to bring
forward to you.

Mr Elliott: That would be useful.

The Chairperson: Remind us of the
timeline. We are having Second Stage
next Tuesday, and then the Committee
will ask for an extension, which will bring
us to some time in December.

Ms MacHugh: We hope that you will

be in a position to produce your report
some time in February to allow the final
stages of the Bill to go through by early
to mid-March. It then goes for Royal
Assent. |deally, we would like the Bill

in before the date of the next election,
which is 22 May. If we do not get Royal
Assent by then, it does not mean that
the elections cannot go ahead, and it
does not mean that the new councils
cannot form themselves. However, we
would like to start to apply some of the

114.

115.

116.

117.

118.

119.

120.

new governance arrangements from the
outset of the new councils. That is the
timeline. We know that it is challenging,
and we know that there are 128 clauses
and 12 schedules.

Ms Broadway: We also need to
remember that quite a lot of the
subordinate legislation is draft
affirmative, so we need to factor in
debates in the Assembly before the date
of the election as well.

Mr Elliott: It must go through all the
stages of the Assembly to have the
election, is that right?

Ms MacHugh: No. Clearly, the legislation
regarding the elections is for the NIO,
and that will go through Westminster

in the next week or two. Most of the
provisions for operation during the
shadow period are being done under
miscellaneous provisions. So, they will
be able to run as councils. It is just that
all the other governance arrangements
would be, effectively, under the 1972
legislation as opposed to this. It would
be much neater if the Bill had received
Royal Assent and the subordinate
legislation was in place, but if it is

not, it will not mean that the elections
cannot run and the councils cannot start
working in their shadow form.

The Chairperson: Yes, the pressure is on.

Mr Boylan: Do you think that we will
suspend Standing Orders for Tuesday?

Mr Weir: We do not need to; there is no
time limit on Tuesday.

The Chairperson: Thank you very much.
We will see you very soon.
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121. The Chairperson: Suzie, do you want to
brief us on this and take us through?

122. Ms Suzie Cave (Northern Ireland
Assembly Research and Information
Service): OK. Like you said, | am just
referring to the tabled paper rather than
the one that was originally in your packs,
because a few changes and updates
have since been made. The paper was
written as more of an introduction to
the Local Government Bill, so this may
provide more of a recap for members.

123. The Chairperson: Sorry to stop you.
Someone has their phone on, which is
interfering with the recording. | remind
members that the session is being
recorded, so phones should be off. OK,
Lord Morrow?

124. Lord Morrow: It is not on, Chair. Not
guilty this time. Sometimes | might be
but not on this occasion.

125. The Chairperson: OK. Cathal, is
anybody’s phone on?

126. Lord Morrow: Guilty man.

127. Mr Boylan: | am trying to answer this
call here, Chair. [Laughter.]

128. The Chairperson: We have just been told
that it is interfering with the recording.
There you go, it is all done.

129.
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131.

132.
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Mr Boylan: | am only in the door.
[Laughter.] Do not record that.

The Chairperson: It is not going to be
minuted. Sorry, Suzie, for the disruption.

Ms Cave: OK. It turned into quite a
large paper, so | will not go in and out
through the individual clauses of the
Bill, of which there is a brief overview
provided at the beginning of the paper.
| will focus on highlighting and pulling
together some of the areas of concern
that have been expressed during the
consultation exercise, and those that
have been discussed during the initial
consideration of the Bill.

The table and information in section 3
gives a comparison of the legislation

in other jurisdictions and shows that
similar provisions to the Bill are in fact
provided in a suite of different pieces of
legislation in Scotland and England. The
Republic of Ireland published an action
programme for reforms across all main
areas of local government in 2012, and
just recently those issues have been
addressed under the Local Government
Bill 2013, which is currently at Second
Stage.

The final section of the paper considers
some of the areas of the Bill that may
be of interest for further consideration,
including some of the main changes that
have appeared since the consultation
document. There have been two main
areas of change. One is a revised
ethical standards regime, where the

Bill simplifies and streamlines the
system so that the Commissioner for
Complaints deals with all investigations
into breaches of the code of conduct.
That is opposed to what is in the
consultation document, which suggested
that the commissioner would deal

with higher-profile cases, and the local
councils with less serious cases. That
is similar to the situation in England
under the Localism Act 2011, one of the
main aims of which was to streamline




Report on the Local Government Bill (NIA 28/11-15)

134.

135.
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the standards regime, while maintaining
high ethical standards, by removing the
need for councils to adopt a model code
of conduct. However, they still have to
develop their own individual code of
conduct.

The second change is the use of a
general power of competence rather
than a power of well-being. The
consultation document suggested the
use of a power of well-being instead.
However, according to the Department,
the change was made to the Bill due

to lobbying by local government, which
wanted a power of competence similar
to that which is in the 2011 Act in
England. The power of well-being would
require a council to find a statute to
allow the council to act, whereas the
general power of competence is a much
wider power, giving councils the same
freedom as an individual, unless there is
a law preventing them from carrying out
the action.

By way of a recap, one of the other
areas about which concerns have been
raised so far is the fact that there is

a need for a multitude of subordinate
legislation and guidance. Some of that
is detailed in section 4.2, but it is by

no means a definitive list. It includes
the production of further information
and guidance on models for decision-
making under clauses 43 and 45, such
as simple majority and qualified majority
voting for decisions on standing orders.
It has also been suggested that the
call-in mechanism — referred to in the
Bill as the power for reconsideration of a
decision — which must be requested by
15% of members, will be provided under
standing orders in the regulations.

Another area is the lack of an appeal
mechanism provided for breaches of
the code of conduct. It is unclear what
right of appeal a person has against a
decision made by the commissioner.
As clauses 58 and 59 state, the
person under investigation should

be given the opportunity to comment
on the allegation that is put to the
commissioner. However, during the
briefing to the Environment Committee,
departmental officials clarified that,

137.

138.

139.

once the commissioner makes a
decision, the person has the right to

a judicial review. Concern has been
expressed about that provision, as it

is felt that the judicial review is limited
only to challenges regarding unfair
procedures, thereby offering too narrow
a ground for appeal, say, for sanctions
made against a councillor.

The explanatory note states that the Bill
will place a marginal additional financial
burden on the public purse as a result of
the introduction of the ethical standards
regime. The Bill provides that the cost
to resource the commissioner’s office,
currently estimated at £380,000, will

be covered by local government. In a
briefing to the Environment Committee
on 26 September, departmental officials
said that the commissioner’s costs
would be apportioned according to the
size of councils.

Community planning is another area that
has been raising questions. Clause 77
states that guidance will be produced
which councils must have regard to. As
to the lack of clarity provided in the Bill
surrounding the roll-out of community
planning, further information and
guidance may be heavily relied on. Many
stakeholders suggested that the use

of the term “regard to” in the guidance
is too soft a requirement. Subordinate
legislation is also to be produced, listing
the statutory bodies and participants
that local councils must involve in
community planning. At this stage, it is
not detailed whether a level of flexibility
will be provided for, as the make-up of
communities across Northern Ireland
varies greatly on a spatial capacity. For
background information, the Assembly
research paper entitled ‘Community
Planning’ explores the definition of
community planning and considers
examples in England, Scotland and
Northern Ireland. Where information

is available, it gives the outcomes of
the process and findings from reviews
conducted at both a local and national
scale.

Although costing and funding are not
directly dealt with in the Bill, it may
be worth considering that, in February
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2013, the Executive announced a
package worth £47 - 8 million to help
fund and support the implementation

of the reform programme. It will have
three elements to it, one of which is

an estimated £30 million for rates
convergence to protect those whose rates
bills may experience an increase due to
merging with councils at a higher level.

146.

Clause 114 of the Bill proposes a
transition scheme for managing rates
convergence where there are wide
disparities, but no further detail on how
that will operate has been provided as
yet, nor has anything been provided on
debt inheritance.

147.

By way of illustration, members will have
received a couple of copies of the maps.
| think that those are in the tabled
papers.

The Chairperson: Yes. There is just one
page.

Ms Cave: Those show the current
council domestic and non-domestic
rates for 2013-14 and how they might
compare to one another in the newly
merged councils, which are represented
by the colour code. They have come out
quite a bit brighter than | had originally
intended.

Finally, I want to address a few

other areas. Those include how the
Department will ensure that problems
that were raised about obtaining
political representation on the STCs

do not arise with the establishment of
the new councils. There is a need for
further clarification on employees of
the councils also being members, the
transfer of assets and liabilities, and
ensuring gender equality. In its response
to the consultation, the Department
stated that it is investigating whether it
has the legislative authority to introduce
gender quotas for election candidates.

In relation to ensuring that a cohesion,
sharing and integration plan is
embedded in councils following reform,
the Minister at the time, Alex Attwood,
suggested that, should it be needed, an
RPA council initiative will be considered.
More recently, concern has been

148.

149.

150.

expressed about the appointment of
chief executives of the new councils.

We require more clarity about how that
will be rolled out, what will happen to
unsuccessful candidates and whether
any form of protection will be afforded

to them and any other staff who are
transferred between Government bodies.

As | said, this presentation is more

of a revision before the Committee’s
consideration of the Bill. Should there
be any areas that members may want
further information on, | am happy to
discuss how | can facilitate that. Thank
you.

The Chairperson: Thank you. Your paper
covers a lot of the issues that we need
to look at.

Community planning is very much a

new thing and is much hailed as being
good for local councils. | understand
the concept, but | was involved with

the South Belfast Partnership Board

for neighbourhood renewal, and | know
that there is a difficulty in getting
Departments to do anything or commit
to anything. The voluntary sector spends
months and months doing consultations
and coming up with what you could
maybe say are unrealistic wish lists, and
then the Departments just say that they
cannot do this or that.

It is about how we can strengthen the
partnership or make Departments
commit to doing more. We need to look
at that in the clauses of the Bill. The
voluntary sector has been telling me
that it is not strong enough, given the
experience of neighbourhood renewal.
It is all right to say that they will be part
of a group, but we need to be able to
copper fasten; to say, “Right, you have
agreed to do this, this is what you will
do, this is the timetable, this is going to
be your output, this is going to be your
outcome”, rather than just very vaguely
saying that they will participate.

Mr Boylan: Suzie, thank you very much.
| have a couple of points. Community
planning will obviously be a major issue.
You looked at the Localism Act 2011
that the English got?
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Ms Cave: Yes.

Mr Boylan: How have you found
that to be working? Do they call it
neighbourhood planning?

Ms Cave: Yes. It is very different to the
community planning that is in our Bill.
Neighbourhood planning is much more
based on the development and use

of land, so it has more of a land use
planning base. The community planning
here is making that connection between
spatial planning or the land use aspect
and the provision of services in general
to support communities.

Mr Boylan: | know that the statement of
community involvement and the Planning
Bill itself is how they are going to deal
with the development end of it.

| have a couple of other points,
especially in relation to the
commissioner. In relation to the
commissioner’s role, have you looked
at the Localism Act? Is there an
opportunity to widen the role of the
commissioner into other bodies like,
say, policing and community safety
partnerships (PCSPs), neighbourhood
renewal or Peace IlI? Is there a role for
the commissioner in those? Could you
look at that for us?

Ms Cave: Yes. Certainly.

Mr Boylan: | think that there may be a
role.

In terms of the formation of the
committees, obviously the d’Hondt and
the Sainte-Lagué systems use practically
the same formula, really. Could you

look at an action model for the single
transferable vote and how that equates
to the election process within councils?

Ms Cave: OK.

Mr Boylan: There are formulas out there
for the first two models, but | would like
to see how that would be rolled out for
elected positions on committees.

The Chairperson: The default position is
to use d’Hondt if there is no voluntary
agreement.

162.

163.
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165.
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169.

170.

Mr Boylan: | know that both systems are
nearly the same. | would just like to find
out about STV. Thank you for your paper.

When | look at the rates, | see that | will
have to move out of Armagh. | might
move further south or over your way.

The Chairperson: What colour are
those? Purple?

Mr Boylan: Dungannon looks good on
paper.

The Chairperson: That is a lovely, trendy
colour.

Mr Boylan: They are not lovely, trendy
rates. Do not record that, by the way.

The Chairperson: The domestic rates
are not too bad. The differences are not
that great, except one or two. Actually it
is the non-domestic rate where you can
see the big difference.

Ms Cave: The thick black line around
the Belfast/Lisburn/Castlereagh area
represents the outline of the new
councils. There is a black line running
through the Belfast area, but that is just
the Lagan. There will be a change in the
rates where part of Lisburn projects into
the Belfast area, and | am not sure how
that will be calculated. That is where the
new boundary for Belfast will encroach
into Lisburn. Whoever was originally in
that area in Lisburn will take on the new
Belfast rate. There is a similar picture in
Banbridge between Newry and Mourne
and Down.

Mr Elliott: Thanks for the paper, Suzie.
| have a couple of points. The first is
about the issue of the qualified majority.
Would it be possible to get a bit more
work done on that? The 80% seems
fairly straightforward. That mechanism
can only be used if it is in standing
orders, and | assume that it will be up
to the councils to agree what goes into
the standing orders. The aspect of the
15% call-in is slightly more difficult to
interpret. It states:

“the clerk of the council a requisition on either
or both of the following grounds”.
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179.

The Chairperson: What page is that on,
Tom?

Mr Elliott: Sorry, | am reading from the
legislation here, but it relates to section
4.2 on page 21 of Suzie’s paper.

The legislation states:

“Standing orders must make provision
requiring reconsideration of a decision if 15
per cent. of the members of the council ...
present to the clerk of the council a requisition
on either or both of the following grounds -

(a) that the decision was not arrived at after a
proper consideration of the relevant facts and
issues;

(b) that the decision would disproportionately
affect adversely any section of the inhabitants
of the district.”

It goes on to state:

“Standing orders must require the clerk of the
council to obtain an opinion from a practising
barrister or solicitor before reconsideration

of a decision on a requisition made wholly or
partly on the ground mentioned in subsection

(1)(b).”

We need more clarification — or | do,
sorry. Maybe other members understand
that more fully, but | certainly need

more clarification on how that can be
interpreted and on what grounds the
clerk would have to get legal advice. It
is very ambiguous. Clarification on that
and a bit more work around it would be
very useful.

The Chairperson: There will be a raft of
guidance coming through as well.

Mr Elliott: The second issue was around
the general power of competence. The
process sounds very open, and you can
basically do what an individual can do,
provided that it is within the law.

The Chairperson: | find it difficult to
interpret.

Mr Elliott: | know that Peter is in the
Northern Ireland Local Government
Association (NILGA), and it is something
that NILGA has been very proactive in
promoting.

180.

181.
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184.

The Chairperson: What does that mean
when you drill down into it?

Mr Elliott: Maybe Suzie can help us with
that. There might be scope for more
investigation and research into that.

The Chairperson: Give us some
examples of what they mean. Peter,
what is it, do you know?

Mr Weir: Prior to the Department for
Social Development funding various
things, when Down District Council did

a lot of work on Newcastle, there were
certain things that it wanted to fund,
and, although Roads Service was keen
enough to do some of the realignment
issues around local roads if the council
was funding it, legally, it was not allowed
to as it fell outside its direct powers

of remit. John McGrillen was chief
executive of Down District Council at the
time. | suppose that it is to ensure that
there is no direct legal restriction in that
regard, but there may be more direct,
concrete examples. To be fair, it strikes
me that, as regards NILGA, some of the
chief executives may be able to give
more concrete examples of where that
would make a positive impact. It is a bit
like the Localism Act with the general
idea of place shaping. The constraints
are there in the budget, but provided
that nothing illegal is being done, there
can be more flexibility in doing things.

| appreciate that that is not the ideal
explanation.

| am jumping a bit on Tom’s comments,
but | think that it is a fair comment that
the broad remit, which was agreed on

a cross-party basis under the strategic
leadership board and the policy
development plans is largely reflected in
the legislation and the qualified majority
voting and the call-in mechanism. There
is a very legitimate point because,
arguably, whether we can do that in the
legislation or via regulation has not been
fully scoped out. Broadly speaking, it
was agreed that the two circumstances
in which that can be triggered was a
judicial review-type situation, where

it is a failure to process and the
question mark over that, or, essentially,
a situation where a very large unionist
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majority is trying to push something on a
small nationalist majority unfairly or vice
versa with a large nationalist majority.
That was the community impact bit. The
slight complication is that a lot of that
had been agreed, and with the timescale
last time around, there were to be further
discussions on how precisely they would
be tied down and what constituted a
community advantage issue.

However you define things and however
clear it is in legislation or guidance,
there always has to be somebody to
interpret that. We may have to look at a
range of options. | expressed concern
that the idea of a chief executive simply
getting the legal opinion of a local
barrister or solicitor is not particularly
satisfactory because | think that you
could get wildly differing interpretations.

Mr Elliott: As you do from the legal
profession.

Mr Weir: With respect, it is a bit like
getting a consultant in, but it is maybe
not quite as bad as that. The concern
is that you could get a chief executive
wanting to achieve a particular purpose
and going to whomever he or she
considers to be a friendly solicitor or
barrister who will give them the opinion
that they want. There are question
marks over it.

The Chairperson: It depends who
answers the question.

Mr Weir: There will be a lot of stuff
that we will need to delve into on the
lines of demarcation on community
planning. It is a very good paper, and
Suzie has raised that as well. There
are issues around how you tighten the
legislation. There is also the issue in
community planning about where you
see the demarcation line between the
primary legislation and what, in the
more detailed requirements, should be
in regulations. | think that work can be
done to tighten things. What strikes
me is the extent to which community
planning will work in an area. Whatever
is in the legislation, an awful lot of

it will depend on the goodwill of the
statutory bodies in particular. You

190.
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might, for the sake of argument, get the
Housing Executive in one area taking

it really seriously; the manager might
be there the entire time listening very
closely to what is said and following it.
In a neighbouring area, no matter what
the legislation directly says, it could,
essentially, just pay lip service to the
thing. A lot of it is going to be very
difficult to put in legislation. It depends
on that.

The Chairperson: The difference, from
what | understand from what people
tell me, is that the Bill is very much

a copy and paste from England’s
legislation on local authorities.
However, local government in England
and Wales and other places has a lot
more responsibilities; it has housing,
education and health to quite a large
extent, whereas our councils have so
little power. It is not in the setup at the
moment for them to be able to say, “We
want to do this in terms of education or
health.”

Mr Weir: That can have different
implications for community planning
because the idea of community planning
is largely as an influencer and that

type of thing. To some extent, that sits
more comfortably with what is there in
Northern Ireland. The flip side of the
coin is that, if you are doing partnership
things — in England, the remit of local
government is a lot wider — you may
make an argument that, sitting round
the table, the representative of local
government is a much bigger player and
therefore arguably has more muscle.
The slight danger is that you get local
government having a very small section
of the budget and sitting down with
organisations that might have bigger
budgets or very large budgets compared
with local government.

One other issue is related to the
legislation. It is something that we
maybe need to keep a wee eye on. It
probably will not be in the legislation,
but it might be under subordinate
legislation. It came up at the Finance
Committee, and there is a link. |
appreciate people’s concerns about
the broader issue of rates convergence
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194.

and all the bits around transition costs
and convergence costs. Arguably,

the biggest issue is the long-term
financial side of it for local government,
which is the issue of how any form of
rebalancing between local and regional
rates goes. If you are talking about
£100 million-worth of departmental
functions coming into local government,
the way to do that is probably through
some form of rebalancing between the
two. It was mentioned when we had
representatives in to talk about certain
rates changes generally. Mention was
made of that issue at the Finance
Committee yesterday. Work is going

on to produce an option for that shift

or whatever way it is going to be done
between the Department of Finance and
Personnel (DFP) and the Department

of the Environment (DOE). The DFP

side indicated that, whenever that is
agreed by the Ministers and is brought
through the Executive, the detail would
be explained. It strikes me that that is a
fairly important thing. With the best will
in the world, all the convergence issues
and that type of thing will affect the first
three or four years, but what happens
to any potential rates arrangements
could be relevant to the next 30 years.
Although they are not in that position, we
need to flag it up with the Department
that we need to be kept in the loop
when there is agreement on that.

The Chairperson: The grant for the rates
convergence is a one-off thing at the
moment. It is not included in the £50
million. What are you going to do after
the first few years? Who is going to
subsidise the differences?

Mr Boylan: Peter has raised very valid
points. One is the issue of getting
statutory bodies to buy into what you
want to do in the first place. The other
element of that is that councils will be
working on a certain level of budget.
There may be some other bodies out
there with bigger budgets that want to
do more. We need clear lines as to what
we want to achieve and what they can
do. A statutory body out there could be
aiming high, and the council may not
be able to achieve what it wants to do.

195.
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| do not know whether you put that in
legislation, but we need to consider that
as part of the process.

The Chairperson: | think that would be
very hard.

Mr Boylan: Maybe Suzie could look at
how it has worked in the Localism Act
and things like that, because it is part of
the question.

The Chairperson: We have found that
DOE has so much difficulty in getting
other Departments to do what it
wants them to do. For example, the
Department of Agriculture and Rural
Development (DARD) does not want to
do very much on the rescue plan for
Strangford lough.

Mr Boylan: It is about the expectation
of what we will transfer down and what
local councils think they can achieve.
That is part of it. It is a very valid point.

The Chairperson: Do members want

to raise any other issues that Suzie

can look into? Everyone seems happy
enough. Thanks very much indeed, Suzie.
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Members present for all or part of the
proceedings:

Ms Anna Lo (Chairperson)

Ms Pam Brown (Deputy Chairperson)
Mr Cathal Boylan

Mr Tom Elliott

Mr lan McCrea

Mr Barry McEIlduff

Mr Peter Weir

200.

201.

202.

203.

The Chairperson: A list of all the
organisations that have made
submissions after the Committee’s

call for evidence under the Local
Government Bill is at page 136 of
members’ packs. Copies of all the
submissions received are in the packs
at pages 138 to 342. That is your
homework for the weekend, members,
before the stakeholder event next
Thursday. The initial oral evidence
sessions have been scheduled

for the meetings on the 5 and 12
December. Are members content that
representatives of the Northern Ireland
Local Government Association (NILGA),
the local government auditor, Community
Places and NIPSA be invited to brief us?

Mr Boylan: | agree that there is plenty
of homework. | got a chance to look

at some of the submissions, and this
is a good opportunity for us to tease
out the issues. As we are doing only
one stakeholder event, we should try

to group people who have the same
issues with the clauses. That is how we
normally do it.

The Chairperson: That will mean more
work for the staff this week rather than
for us.

Mr Boylan: | take it that some questions
have been formulated to be asked in
addition to the ones that we will be
asking so that we get a breakdown on
where the main issues are. Community
planning is a main issue, and, from what
| have read, the code of conduct has
also raised its head. It would be good to

204.

205.

206.

207.

208.

209.

210.

211.

212.

213.

214.

215.

get a broad overview of the main issues
raising their heads.

The Committee Clerk: That will be in
the pack next week.

The Chairperson: What pack will that be
in?

The Committee Clerk: The pack for
the meeting on 28 November. The
stakeholder event will be a formal
meeting.

The Chairperson: Can we have that well
in advance? Members usually get it on
the Monday.

The Committee Clerk: Yes.

The Chairperson: OK. Then, you can
have a look. We will go with separate
discussions on different parts of the Bill.

The Committee Clerk: Yes.
Mr Boylan: That is a good enough format.

The Chairperson: With the Planning

Bill and the Marine Bill, we asked one
organisation to do a quick presentation.
Are we going to do the same this time?

The Assistant Committee Clerk: | am
not sure about the timing.

The Committee Clerk: We could, but it
would be very short notice.

Mr Weir: A presentation is not
particularly necessary. There are
200-odd pages of comments. The
stakeholders will object to and agree
with various things. The sheer wealth
of the responses means that the issue
at the event will be containing people.
With the best will in the world, a briefing
session would eat into time when the
big problem will be the time constraint.
When we do the clause-by-clause
scrutiny, there will be briefings. At this
stage, we have to try to get people to
deal with the more thematic side of
the Bill. There will be a temptation for
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216.

217.

218.
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220.

people to delve into vast amounts of
detail on particular clauses. There is a
lot of genuine stuff, but | suspect that
a whole stable of hobby horses will be
ridden as well.

The Chairperson: How will we go about
it then? We are talking about parts or
themes.

The Committee Clerk: We could ask
some of the major people. We were
thinking of asking Community Places,
which represents quite a number of
organisations, to take the lead initially
on community planning, and then

the other stakeholders can come in.
That was the idea. We will get a lead
stakeholder on each theme and ask
them to start the discussion but not in a
formal or lengthy presentation.

The Chairperson: Yes, a couple of minutes
for them to talk about it. That was the
form that we used with the other two
Bills. We will give them two or three
minutes to start up the discussion, and
other people can then come in. We will
have microphones for people.

The Committee Clerk: Hansard will be
recording it for us.

The Chairperson: They can state

their name and the organisation that
they come from and then make their
statement. Are members happy with that?

Members indicated assent.

221.

The Chairperson: All the organisations
that responded with written submissions
have been invited to the stakeholder
event on 28 November. Do members
agree that the submissions that we
received should be published on the
website? There is no problem with that.

Members indicated assent.

222.

The Chairperson: Are you content to
have the Bill folder on a SharePoint
SkyDrive, which is the same as the
meeting packs, rather than in hard copy?

Members indicated assent.

223.

224.

225.

226.

227.

228.

229.

The Chairperson: Anyone who wants a
hard copy should let the Committee staff
know.

Mr Weir: The number of responses
looks pretty comprehensive; nobody
immediately leaps out as missing. Are
there any organisations that you are
surprised did not send a response? Any
ones that | can think of seem to have
responded.

The Committee Clerk: There are a
number of umbrella groups. Community
Places represents, | think, about 25
organisations, although some of those
organisations have provided their own
submissions. Some people have sent

in submissions to say that they agree
with other submissions that they have
contributed to, but, overall, | do not think
that are any glaring omissions.

The Chairperson: | met the Woodland
Trust yesterday, and it did not know that
we were calling for submissions to the
Local Government Bill. It has issues
with tree cutting by local councils and
wants to send a late submission. | just
want to add that. | said that | would ask
members if they agree.

Mr Weir: | appreciate that, and | am not
sure that we will be glad to receive it. |
met Patrick on other issues, but people
have to be focused and understand that
we are really looking for submissions
on this legislation as opposed to them
saying, “Here is an issue that we have
with local government in general.”
People have to be aware that whatever
is in legislation will not be a panacea
on every issue out there in local
government that they want sorted out.

The Chairperson: | think that it wants

a bit more consistency between local
councils. It said that some have tree
protection officers who look at tree
protection orders and all sorts of things.
That would be in line with the planning
function that will be given.

Mr Weir: It is very loosely connected
with the legislation. | am not
unsympathetic to the general point
that you are making, but, in theory, if
everything that everybody wants in local
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government is put into the Bill, we will
be here for the next 10 years.

The Chairperson: Anyway, it said that it
would send it in, and | said that | would
see whether members will accept it as
a late submission. We will see whether
it does.

Assembly broadcasting has asked
members to keep tablets away from the
microphones and to turn off phones, if
anybody has their phone on.

Are there any other organisations
that members want to invite to next
Thursday’s event?

Mr Boylan: As long as we have covered
a broad spectrum of the people who
need to respond to the Bill, it is OK. We
have noticed in other circumstances
that, for example, the green lobby was
an amalgamation of some groups
coming to speak on its behalf. It is
grand. | think that we have covered it
fairly well.

The Assistant Committee Clerk: It
seems to be under the Community
Places banner.

Mr Boylan: That is grand if Community
Places is representing that side of
things and is content.

The Committee Clerk: You can
include them in the evidence sessions
subsequently if we need to.

The Chairperson: Which ones?

The Committee Clerk: Any other
organisations.

The Chairperson: OK.

133



134



Minutes of Evidence — 28 November 2013

28 November 2013

Members present for all or part of the

proceedings:

Ms Anna Lo (Chairperson)

Ms Pam Brown (Deputy Chairperson)

Mr Cathal Boylan

Mr Tom Elliott

Mr Alban Maginness
Mr lan McCrea

Mr Barry McEIlduff
Mr lan Milne

Lord Morrow

Mr Peter Weir

Witnesses:

Ms Anne Donaghy
Mr Pat Cumiskey

Mr Stephen McCrory
Mr John Walsh

Ms Jonna Monaghan
Ms Louise McNeill
Mr Nigel Lucas

Ms Linda MacHugh

Mrs Roisin Mallon

Alderman Alan Graham
Councillor Brian Wilson

Mr Ken Smyth

Mr Derek McCallan

Councillor Sean McPeake

Mr Bumper Graham

Ms Helen Harrison
Mr Gavan Rafferty

Ms Anne Moore

Ms Angela Dunbar

Ballymena Borough
Council

Banbridge District
Council

Belfast City Council

Belfast Healthy Cities
Community Places

Construction
Employers
Federation

Department of the
Environment

Equality Commission
for Northern Ireland

North Down Borough
Council

Northern Ireland
Commissioner for
Children and Young
People

Northern Ireland
Local Government
Association

Northern Ireland
Public Service
Alliance

Royal Town Planning
Institute

Save the Children

Turley Associates

240.

241.

242.

243.

The Chairperson: Good morning,
everyone. You are all very welcome to
Stormont this morning. We are very
pleased to see so many of you here.

We have about three hours today, as we
need to be out of here by about 12.00
noon. We will look at six areas of the
Local Government Bill that have been
highlighted consistently in stakeholders’
written responses. So far, we have
received 34 written submissions, and all
the organisations and individuals who
sent in submissions have been invited.
We will start by asking organisations and
individuals to kick off the discussion,
and then other people can come in.
Thank you very much for your written
submissions, some of which are very
detailed. We can see common themes
from many organisations.

As you are all probably aware, the Bill
was introduced in the Assembly on

23 September 2013 and passed its
Second Stage on 1 October 2013. The
Committee Stage began the next day,

2 October, and will conclude on 20
February 2014 when the Committee will
report to the Assembly. It is expected
that the remaining plenary stages of the
legislative process will take place during
March and April 2014.

Before setting out the format for the
evidence session, | will quickly outline
some housekeeping arrangements.
Toilets on this floor are out any of the
doors here. You turn left along the
corridor, and they are on the right hand
side of the corridor. In the unlikely event
that the alarm should sound, please
leave the building immediately. Do not
use the lifts and follow instructions
from Doorkeepers and Committee
staff. If anyone feels unwell or needs
assistance, please let a member of the
Committee staff know immediately.

| now turn to today’s evidence session.
Members of staff have microphones for
you when you want to speak. There are
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two members of staff on each side of
the room. If you wish to speak, please
indicate to me or to the members of
staff. | remind everyone to turn off all
mobile phones and electronic devices.
We have our electronic devices on, but
they are specially adapted so that they
will not interfere with the recording.

| will now outline the format of the
evidence session. | understand that
the paper that sets out the order in
which evidence will be taken has been
provided to everyone. | will indicate
which Part we will discuss and then
hand over to the organisation that has
been designated to outline the issues
associated with that Part. They will
speak for a few minutes, and | will then
open the meeting up to comments from
the floor. | ask you to be as brief as
possible. If necessary, we will stop you
after about two minutes to let everyone
have the chance to present their views.

Anyone who wants to comment should
indicate before joining the discussion.
We are recording this session, so it is
important that you state your name and
which organisation you represent so that
we can differentiate who said what. If
you represent an umbrella organisation,
please indicate the individual
organisation that you are speaking

on behalf of. That will be useful for

us. Committee members will have the
opportunity to ask questions or to seek
clarification.

At the conclusion of the discussion

of each part of the Bill, departmental
officials will respond to the issues
raised and answer any questions or
points of clarification that Committee
members may have. We will then move
on to the next Part of the Bill; we will
do it Part by Part. We hope to be able
to discuss other areas of the Bill at
the end of the session if we have time,
although that depends on what time we
finish our discussion of the six Parts
that we wish to discuss.

I will now commence the session
reasonably well on time. The first
discussion is on Part 3, which deals
with positions of responsibility. | invite
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the Northern Ireland Local Government
Association (NILGA) to open the
discussion.

Mr Derek MccCallan (Northern Ireland
Local Government Association): Thank
you, Chair. My name is Derek McCallan,
and | am the chief executive of the
Northern Ireland Local Government
Association. Thank you for the
opportunity and for your introduction. As
some members of the audience may not
be aware, NILGA is the representative
body for councils in Northern Ireland.
We are led by them and supported by
all the main political parties with party
leadership positions. We combine all-
party, all-council discussion into policy.
In the future council arrangements,

we will sustain, develop, improve and
advocate local government

After that brief introduction and in regard
to the format for this morning and

our role in it, I hand over to Councillor
Sean McPeake, one of NILGA’s vice-
presidents, to provide the lead on
positions of responsibility.

Councillor Sean McPeake (Northern
Ireland Local Government Association):
Thank you, Derek. Thank you, Chair.

I will talk a wee bit about Part 3 and

the key issues in selecting positions

of responsibility and committee
membership. To do so, | will deal with
clause 10 and schedules 3 and 4.

At the outset | should say that NILGA
strongly supports the principle of
proportionality suggested in the Bill

via d’Hondt, Sainte-Lagué or single
transferable vote (STV). It also believes
that local solutions politically acceptable
to all parties should be considered,
perhaps through a requirement for
local arrangements via the qualified
majority voting procedure. | say that
because there may be members who
are particularly skilled or interested in
specific roles in the council or outside
bodies, and strictly applying the rules
via d’Hondt, Sainte-Lagué or STV may
not necessarily give them membership
in those particular groups. That might
be at the collective loss to councils. If
agreement can be reached that a little
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tweaking could be included to allow
more inclusivity, NILGA would strongly
recommend that that be done. | reiterate
that NILGA is firmly of the view that
d’Hondt, Sainte-Lagué or STV are the
main principles that power sharing
should follow. Obviously, d’'Hondt is

the default mechanism if there is no
agreement.

There may be a desire to include
smaller parties or independents on
committees. If the chosen process does
not provide an effective opportunity

for them to be represented, that is
where a local solution may come in.
Another alternative may be to provide a
mechanism for coalitions to be formed
and represented. As | said, there

may also be councillors with specific
interests or expertise in certain areas,
whose contribution to a committee

or outside body could be particularly
valuable. It is also noted that the
partnership panel is not explicitly
considered in relation to positions of
responsibility. | ask that that be looked
at and included.

We give detailed examples of potential
issues in our written response,
particularly in relation to the operation
of and relationship between schedules
3 and 4. Clarification is also required

in relation to committee chairs, as it
would seem impossible to chose the
chair of a committee in schedule 3 Part
3 if the party concerned does not have
a place on it under schedule 4. The
logical scheduling of that would seem to
indicate that the choice of committees
would need to precede the position of
responsibility. | hope that | have been
clear on that.

Appointment by running a new list

for each committee skews the
arrangements in favour of the larger
parties. Paragraph 2(2) of schedule 4
excludes independents. There may be
a need to include smaller parties or
independent councillors on committees
if the chosen process does not provide
an effective opportunity for them to be
considered or represented.
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There is no interpretation in schedule 4.
Clarification is required as to whether
schedule 4 is linked to the interpretation
in schedule 3 Part 4.

No mechanism is specified for
appointments to outside bodies that
are not prescribed. The Department has
informed NILGA that it intends to amend
clause 10(1)(f) to ensure clarity. There
is no intention to issue a prescribed list
by regulation, so this matter requires
attention.

There also appears to be no satisfactory
method of supporting area-based
working in the wider North of Ireland
context; that may run the risk of raising
equality concerns. Guidance will be
required to set up satisfactory area-
based mechanisms and governance
arrangements.

Finally, it is noted that the partnership
panel is not explicitly considered in
relation to positions of responsibility.

| ask that that be addressed. That
concludes my remarks at this stage.

The Chairperson: Thank you, Councillor
McPeake. Would anyone from the floor
who wants to speak on this Part of the
Bill on positions of responsibility please
raise their hand?

Mr Weir: | want to ask NILGA about

a couple of issues that it raised.

First, Sean, you were saying about

the schedules towards the end that
they seem to imply that, potentially,
you would set up the committees

first and, then, put in the positions of
responsibility. Arguably, if there were a
degree of choice, that, probably, should
be the other way round. That should
be allowed to filter through. | assume
that the intention would be — perhaps
it is not explicit enough — that the
appointment of committees is to be
proportionate as a whole. Obviously,
there is concern that if each is set up
almost individually, that will exclude
smaller parties in particular. Would an
interpretation clause be sufficient to
clarify that?

The second bit that | wanted to check
was that you mentioned the flexibility of
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local arrangements with the safeguard
of a qualified majority vote. If the whole
council passed a particular arrangement
on the basis of a qualified majority vote,
would NILGA require that, in any way,

to be endorsed or authorised by the
Department, or do you feel that the fact
that it has received a qualified majority
vote in its favour is sufficient?

Similarly, if some arrangement were
agreed, is there somewhere outside of
the main, direct formulas where that
would be lodged? We are all aware

of occasions when there is apparent
agreement in a council and, at a later
stage, there is a falling out or some
dispute about what was agreed and
what was not, whether it is being applied
properly and that type of thing. Perhaps
you would comment on those couple of
issues.

Councillor McPeake: | will deal with the
first one, Peter, and then hand over to
my colleague to deal with the second
one more substantively. If there was
interpretation or clarity in the Bill on the
issue that you raised about committee
membership not being skewed towards
one party or another, that would go a
long way to satisfying our members. |
think that it should be proportionate.

Derek will deal with the second issue.

Mr McCallan: | suppose, succinctly, that
if those conditions have been agreed,
including qualified majority voting, we
would say to the Department that,
through evidence and application of the
guidelines and interpretations, we have
satisfied it. It would need to say, “We
do not agree.” So we would point out to
the Department that we have satisfied
local governance and government and,
in so doing, there has been all-party
political agreement. We have followed
the procedures and taken steps. The
Department would then need to say,
“Give us evidence why that would not
be good enough.” We need to move this
to a bottom-up governance, not a rigid
top-down one.
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Mr Weir: You feel that you still need
some level of sign-off from the
Department?

Mr McCallan: There should always be
some flexibility; otherwise you cannot
put the “local” into government.

The Chairperson: It is difficult to be
highly prescriptive as well, is it not?
There needs to be local agreement and
solutions.

Mr A Maginness: Thank you very much,
Councillor McPeake. With regard to

the default position if local agreement
collapses or the Department refuses to
bless, as it were, the local arrangement,
the default position is d’Hondt. Is that
correct?

Councillor McPeake: That is correct.

Mr A Maginness: Is that position agreed
by all parties on NILGA?

Councillor McPeake: It is. The default
mechanism is d'Hondt; that is agreed
throughout NILGA.

Mr A Maginness: And it is agreed that
there could be local solutions in certain
circumstances?

Councillor McPeake: That is what | am
talking about: proportionality. There
could also be qualified majority voting or
Sainte-Lagué. However, in that, too — as
in the examples that | gave — we do not
want to exclude expertise from certain
areas, as that might not allow a person
to be nominated to a particular outside
body or committee.

We are saying that, if all the parties
agreed to it, there should be a wee
bit of flexibility to allow for a local
arrangement.

Mr A Maginness: Thank you. That is
very helpful.

Mr Boylan: | thank Councillor McPeake
for his presentation on those clauses.

I am looking for clarity on the local
solutions. Are you talking about giving
somebody who is more qualified or has
more experience the opportunity to sit
as a chair?
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Councillor McPeake: Not necessarily
as a chair. It could be, for example,
somebody who, wearing a particular
hat, deals with waste management

or environmental issues; it could be
anything. If someone had a particular
role on past councils and, to be quite
frank, nobody else was interested in

or capable of performing that role, but
it did not then fall to that individual,
corporately, that would be the council’s
loss. What | am suggesting is that there
should be local agreement so that that
person can be put on to that committee
or outside body. That is where the wee
bit of local flexibility applies. “Horses for
courses” springs to mind.

The Chairperson: Are there any other
comments from the floor?

Councillor Brian Wilson (North Down
Borough Council): Thank you very much,
Madam Chair. | am Brian Wilson, an
independent councillor on North Down
Borough Council. | am slightly concerned
about the default situation being
d’Hondt. | have been an independent
small-party councillor for 20 years. If
d’Hondt were in operation, | would be
excluded from any opportunity to take
one of the senior posts in the council.
It could lead to a situation where, say,
three or four independents would not
have the same voting rights as major
parties. If senior posts were allocated
by d’Hondt, it could mean that, in many
areas where the unionist vote or the
nationalist vote is split, you would
never have enough councillors to get
the position of mayor or chairman of a
committee. | would prefer to appoint
such people by STV because it is fairer.
That would mean that three or four
independents, plus a couple of small
parties, could get someone elected to
the position of chair or take one of the
senior posts in a council. Under d’Hondt,
if there are divisions among a lot of
small parties, the big parties dominate
and take all the seats, and people are
permanently excluded from holding any
major posts. Thank you.

The Chairperson: Thank you. If there is
no other input —
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Mr Stephen McCrory (Belfast City
Council): | have a supplementary point
to what NILGA said. It seems clear to us
that it would be a lost opportunity if the
shadow councils that will be in operation
from May next year do not have the
opportunity to test and run some of
the governance systems that will be
available for the new councils from
2015 onwards. We wondered whether
the Department would give some
consideration, under the transitional
and supplementary provisions order,

to allowing councils, if not making it
compulsory for them, to run d’Hondt
perhaps for appointing streamlined
executive models. What might be a bit
more difficult is deciding whether you
want to commence qualified majority
voting and the call-in system for that
period. However, it would be useful

to allow at least some of the shadow
councils to test that out before it goes
live in 2015.

The Chairperson: Thank you, Stephen.
If there are no more requests to speak,
| will call the departmental officials to
respond to the issues raised.

Ms Linda MacHugh (Department of the
Environment): Thank you very much for
the opportunity today. This will be a very
useful process for the Department to
listen to the views from a wide range of
stakeholders about the Bill.

The sharing of power and responsibility
across the political parties represented
on a council is a significant issue in
ensuring inclusivity in local governance.
The Bill's provisions are based on
proposals that were developed by the
policy development panel on governance
and relationships and agreed by the
strategic leadership board in the
previous iteration of the reform process.
The panel and the board comprise
elected representatives from the five
main political parties. The proposals

in the Bill by and large reflect the

views and agreements that the board
reached. The Bill provides a framework
for governance. Clearly, there is more
detail to be worked through, and that
will appear in subordinate legislation

or guidance. We are working closely
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with the local government sector on the
detail of the subordinate legislation and
guidance.

The three methods of sharing positions
of responsibility — d’Hondt, Sainte-
Lagué and single transferable vote

— are included to provide flexibility

for political parties to agree the most
acceptable approach. Flexibility is also
provided for the allocation of committee
places through the ability to choose
the Droop quota or the quota greatest
remainder method. Although there is
flexibility and choice in the method

of power sharing, it was felt by the
strategic leadership board that it was
important that there was consistency in
the application of the processes across
all councils and that the opportunity is
presented to parties with lower levels
of representation and to independents
to hold positions of responsibility. There
was also consensus about that across
all the main political parties involved in
the policy development process.

There is potential for a coalition to

be larger than a recognised party and
to move away from the results of an
election. That is why the ability to form
a coalition is not in the Bill. Councillor
Wilson asked about independents.

The intention is to run the positions

of responsibility across the full term

of the council, so that should provide
mathematically for the inclusion

of independents in positions of
responsibility. Positions of responsibility
will be allocated prior to the allocation
of committee places across the political
parties. It is recognised that the process
for the appointment of members to

a committee does not make specific
reference to independents. That is now
being considered.

The appointment of people with specific
expertise to outside bodies should not
be an issue because the appointment of
councillors to non-statutory bodies will
be a matter purely for the council. Each
council has a differing range of bodies
on which it is represented, so it was felt
that it would be very difficult to legislate
for that. It will be up to councils. The
appointment by political parties to
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committees of people with specific
expertise or knowledge will be a choice
for the parties in those councils.

There was a question about councillor
representation on the partnership panel.
The panel will be a statutory body, so

it will be covered by the provisions of
clause 10.There was also a question
about the interpretation of schedule

3 and whether it extends to schedule
4. The answer is “No, it does not”.

The interpretation of schedule 3 is to
cover only schedule 3. However, the
Department will look at the issue of the
interpretation of schedule 4.

Finally, on the shadow arrangements, it
is the intention to apply the governance
arrangements to the shadow council.
That will clearly be dependent on the
Bill's being through in time for the
shadow councils. However, we all know
the timetable for the Bill. Providing that
there is no major delay in the Assembly
process, it should be doable. So, we
will apply the governance arrangements
from the outset.

The Chairperson: Thank you, Ms
MacHugh. We move on to the next Part.

Mr A Maginness: May | ask the
departmental representative a question? |
am not certain whether the Department,
in the context of the Bill, is accepting
the idea of a local solution as a further
position. | just want that clarified. Maybe
the Department does not have a view on
that. | am just not certain.

Ms MacHugh: That would be a
departure from what is in the Bill and
what was consulted on. The Minister
would have to consider that if there were
going to be an amendment to that.

Mr A Maginness: So, the Bill would have
to be amended to include what NILGA
suggests.

Ms MacHugh: Yes.

The Chairperson: Sorry; are you

saying that the Bill would have to be
amended for that? People can have local
solutions, but the default position is still
d’Hondt.
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Ms MacHugh: They could have local
solutions based only on the three
methods determined in the Bill.

The Chairperson: We move on to the
next discussion, which is on Part 7:
meetings and proceedings. Members,
this covers clauses 40 to 42. | invite
Belfast City Council to open the
discussion.

Mr McCrory: Thank you, Madam
Chairperson. | will try to be as brief as |
can. | will focus my comments — which,
| think, are completely in line with the
comments that were submitted by NILGA
in this regard — on two of the issues

in Part 7: call-in and qualified majority
voting.

| think that both NILGA and the council
would support the broad principle of
call-in being available in the new local
arrangements. However, there is concern
that the current broad definition of the
two circumstances in which call-in could
apply — that is, when a decision was
not arrived at after proper consideration
of the relevant facts and issues, or when
the decision would disproportionately
adversely affect any section of the
inhabitants of the district — are so
broad in the way that they are worded

in the Bill that an interpretation of
them could lead to a high percentage
of decisions being subject to call-in,
particularly on the second one, which |
will call community impact for want of

a more easily-worded phrase. There is
the issue that what is disproportionate
to one person is not to another, and
the minority section of the community
needs to be defined much more closely.
Otherwise, a vast majority of decisions
could be subject to this provision.

What officers are looking to do is get

a political decision and then deliver
services to ratepayers on the ground.
Anything that prevents that happening
in a timely fashion gives us cause for
concern. We urge the Department — it
has already indicated that it will do so
— to liaise closely with local government
practitioners in how they write any
regulations and guidance in this regard,
because, as ever, the devil will be in the
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detail as to how you have to apply those
in a practical circumstance.

On qualified majority voting, we just
make the general point that local
government has operated for a number
of years now with a process of simple
majority. We accept — and | think that
NILGA accepts — the proposition that,
where there is a significant political
minority within one of the new councils,
some form of qualified majority

voting would be acceptable. | know
that that is also acceptable to all of
the political parties. However, again,
the circumstances in which qualified
majority voting would apply need to be
defined.

I know that they will be defined in
regulation. However, the Minister
commented — | think, in answer to a
question for oral answer on the Floor

of the Assembly — and gave some
indication of the types of areas that
might be covered, which include a broad
context of major capital projects and
projects that impact across a number
of district electoral areas. That is about
90% of what we do in Belfast. We do
not do things for district electoral areas.
We have policies for the city as a whole
and major capital projects. A lot of
councils have a staged process, over a
three- to five-year period, of allocating
significant funding on capital projects.
Where qualified majority voting would
apply to that process of perhaps 10
stages needs to be defined a lot more
clearly. Otherwise, in a council such as
Belfast, for example, which is equally
politically divided or shared, reaching
an 80% threshold, if all members of our
council were to vote, would require 48
people voting. A decision that does not
reach that threshold would be a decision
to do nothing. So, really, the devil is

in the detail and we need some real
engagement with departmental officials
to make sure that it is workable and
practicable. Thank you.

The Chairperson: You can foresee
delays in the decision-making process.

Mr McCrory: Yes.
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The Chairperson: Does anyone from

the Floor wish to speak on this Part
about meetings and procedures? Do any
members wish to speak?

Mr Weir: | have two issues to put to the
representative of Belfast City Council. |
certainly agree with him that there is a
need for a tighter definition. The concern
is that QMV should be a safeguard, but
one that is very much the exception to
normal business. To say that it is the
nuclear option is to overstate it, but it
should not be one that is used to hold
up virtually every decision. Do you feel
that there needs to be a clear definition
within the body of the legislation, or do
you feel that guidance and regulations
would be sufficient for that?

Obviously, QMV and call-in are effectively
two sides of the one coin. The other
issue is that, however you define it

in legislation or regulations, once it

is defined and somebody attempts a
call-in, somebody has to arbitrate or to
adjudicate — probably to adjudicate
rather than to arbitrate — on whether

it is a legitimate call-in. In the current
legislation, that leads to a position
where, for it to be a legitimate call-

in, it would simply require the chief
executive to refer it to a lawyer of some
description. There might be a bit of
concern, with the best will in the world
to my former profession, that, depending
on who the chief executive or the
lawyer is, you could get widely differing
interpretations. If a chief executive
wanted to block all call-ins, he could go
to a friendly lawyer who basically will
agree with a very narrow interpretation.
On the other hand, if the chief executive
wants a very wide interpretation, he
can get that. Are there any thoughts in
Belfast City Council on the appropriate
mechanism for a person or group

to provide some level of consistent
adjudication, rather than this relatively
loose arrangement of simply referring it
on for a legal opinion, and if the opinion
suits, it becomes the final position?

Mr McCrory: | will try to deal with the
first two points. My colleague John
Walsh might wish to deal with the third
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issue about legal opinion. That is his
field of expertise, not mine.

| take the point entirely. The option of
defining something so tightly within

the legislation could lead to practical
difficulties in implementing it for
councils using qualified majority voting.
Let me deal with the issue of call-in first.
The circumstances in which call-in can
be triggered are specified in the Bill:
either due process was not followed or
there will be community impact. | am not
sure whether there will be any further
interpretation of that. Our concern is
that that is so broad. | would have
thought that, in any practical sense, that
on any contentious issue in Northern
Ireland coming through a council, if you
went to a practising solicitor or barrister,
they would be very reluctant to give

an opinion that something would not
have even a slightly disproportionately
adverse effect on some minority in the
council. I would be surprised if you could
get many people who would say that that
would not be the case.

Again, in the Bill, it simply seems to

be enough for, in Belfast’s case, nine
members of the council to indicate

that due process is not being followed.
There does not appear to be a checking
mechanism for the first circumstance. It
simply stops a decision being actioned,
and it is referred to the full council.

You could argue that it delays decision-
making by only a few weeks or months,
but it is a delay nonetheless. | think
that the overall spirit of the Bill was

to try to make decision-making more
open, transparent and timely in getting
decisions taken for the good of the
ratepayers who have elected the council.

On the matter of qualified majority
voting, again, we know that it is going
to be specified in regulation. It is

just that, if the Bill or the regulations
provide that an issue can be referred
for qualified majority voting on a very
loose interpretation, the experience is
that, on some councils where debates
on issues can become a little thorny and
heated at times, it will be. Therefore,
the broader the interpretation as to
what the circumstances are for qualified
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313.

314.

majority voting, you would think the
more times that will be used by councils
if it is available for them. Some of the
indication given by the Minister on the
Floor of the Assembly was so broad
that major capital projects and projects
that impact across a number of district
electoral areas would effectively be — |
am not exaggerating — 60% to 70% of
what we do.

Mr Weir: From a policy decision point

of view, is there, therefore, a great deal
of need to specify the occasions when
there is an automatic QMV, as opposed
to simply relying on having the call-in
mechanism reasonably well defined?
The other difference that strikes me
from a policy point of view — this will
apply in a lot of areas of the country —
is that, presumably, if you were adopting
a policy on, say, playgrounds in Belfast,
it would be a legitimate understanding
of what calling a QMV should be if

90% of the playgrounds affected were

in either unionist areas or nationalist
areas and it was seen to be almost a
sectarian policy. If, however, a particular
playground was potentially being closed,
that may well overwhelmingly be used by
one community or other, but it would not
necessarily be a sectarian decision in
that regard. You could have a situation
in which almost any facility decision
would be impacted if you had a very
wide context for calling a QMV.

Mr McCrory: Yes, again, it is
understandable that, where there is a
political majority and a sizeable political
minority, those arrangements are there
for a very good reason. Where it is
equally divided and you have a project
or policy, for example on playgrounds
across the city of Belfast, the likelihood
is that that would achieve an 80%
qualified majority because it would be
presented in such a way that it is across
the city. It is all about the definition

if it so broad. There is the process

of getting the 80% and the ability for
delay. When you are talking about major
capital projects, there is a need to apply
for loans and to put processes on the
ground two years to three years before
you actually start building anything.

315.

316.

317.

It gives us cause for concern, and we
would like to see the regulations defined
in consultation with local government
practitioners, rather than simply being
sent to us.

Mr John Walsh (Belfast City Council):

| am the town solicitor in Belfast City
Council. | suppose that is a declaration
of interest right at the outset in terms
of the question that was posed. To be
fair, we have not really considered the
lawyer to whom those matters should be
referred. | think that my council has faith
in my role within the organisation to give
advice straight down the middle, as it
were. | think that we need clarity around
that provision. With the way that it is
currently drafted, it will be a plaything
for lawyers. In an environment where
politicians are expected to make difficult
decisions in trying circumstances, it
really needs to be spelt out with clarity.
One has to ask whether it is really
necessary. There are the protections of
section 75. There are other protections
in law. There is recourse to the courts in
the event that decisions are so appalling
that they can be challenged on grounds
for judicial review.

Mr Weir: The point, though, is that, if
you are going to have some form of call-
in mechanism — | think that everybody
accepts that there probably needs to

be some form of call-in mechanism,
albeit maybe in limited circumstances
— someone will have to adjudicate

on whether that is legitimate under
whatever grounds are there. The concern
is that, if it is so wide that it could go to
any lawyer, you could get a wide range
of interpretations. Is there an argument
— | suppose that this is directed more
towards the Department — that, as we
have investigations by the Commissioner
for Complaints, we should have another
limb of that body, or a different route?
Would it not be more satisfactory if it
was the same body throughout Northern
Ireland deciding on whether a call-in was
legitimate, rather than it being simply
anybody in the legal profession?

Mr Walsh: | do not know how we will
ever get to any clear, agreed position
on that. Lawyers are, within their
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323.
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326.

intellectual capacity, entitled to express
differing views, and who is to say whether
or not a given view is right or wrong?

Mr Weir: Yes, that is the point that | am
making.

Mr Walsh: And | am making the same
point back. How do you select —

Mr Weir: We may be in violent
agreement here. [Laughter.]

Mr Walsh: How do you select someone
who is the final arbiter in all things?

Mr Weir: The point is this: is that
not a flaw in the current draft of the
legislation?

Mr Walsh: My point back to you is
this: why do you need to have a call-in
mechanism operating in this way when
you have the protection supported by
the courts?

Mr Weir: The whole point about call-in

is that, on a political level, it was agreed
that you simply cannot have a situation
in which minorities are just overridden,
and there needs to be some form of
protection. It would be a fairly radical
departure from the legislation if we were
simply to scrap the call-in procedure

and the qualified majority vote, which,

| suspect, would not get support
throughout the Assembly. If you are going
to have it, you need some body or some
individual who will adjudicate on whether
that is legitimate or not legitimate.

Mr Walsh: | have to say that | am

not a great fan of proportionality as
being a legal test. There are sound

legal tests, established in law through
judicial review, that give some level of
certainty around the legal parameters of
decision-making. | am not sure that this
disproportionate adverse effect really
necessarily adds anything. | think that

it would be preferable if this provision
were given some real clarity and some
real meaning and if some proper thought
and consideration were given to who it is
that will give that legal opinion.

Mr Elliott: What we have just heard
between two legal people gives us
some flavour of what may come out

327.

328.

329.

330.

of this proposal. [Laughter.] It is quite
interesting to listen to that, because,
obviously, different legal people will
have different opinions on this. | have
been very concerned about the potential
outworkings of this. We have a briefing
note from the Research and Information
Service that maybe the rest of the
audience have not been privy to. It is
quite clear where it says:

“As yet the only clarity on the meaning of
“section” - is any section of the community/
district that has a specified description.”

| am sure that some boxing club could
have a specified description or that
some senior citizens’ club could have
a specified description. | appreciate
the comments that each of you made.
What do you see that could be put in
there? Mr Walsh, you indicated that
there may be no need for it at all,

and | am happy to listen to that view
as well. What do you see that could
be put in there that would make this
more workable in practical terms? It

is about trying to deliver government
and a process that allows the councils
to get on and do some work without
being overly bureaucratic or stalled at
every opportunity. | suppose that any
group may feel that that applies to it,
whereas others may take the view that
all of those minority groups have a right.
Where is the balance?

Mr Walsh: Having just advocated the
removal of the provision, | am now being
asked to comment on how we can make
it better.

Mr Elliott: With all due respect, it is in
the Bill, so we have to deal with what is
there.

Mr Walsh: No, | take your point, which
is very well made. | am slightly put on
the spot, because it is not something
that | had given any thought to before.
Perhaps it might address some of Mr
Weir’s issues if we were to look at it

in the context of a panel of lawyers. It
would not be the opinion of a lawyer but
the agreed opinion of a panel of lawyers
or a majority of a panel of lawyers. There
could be, say, three, and a majority of
two would be enough to say whether
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it does adversely impact or not. | am
not a fan of “disproportionately affect
adversely”. | am just using that phrase
because that is the phrase that is
currently in the Bill.

Mr Elliott: So, do the decisions of the
lawyers come down to 15% call-in as
well? [Laughter.]

Mr A Maginness: That is their fee.

Mr Boylan: Do we have to take a vote on
that now, Chair?

Mr Walsh: | have to say that there is
probably a more fundamental point
here. Politicians put their hands up
for election to make hard and difficult
decisions, so is it right that a lawyer,
ultimately, is the arbiter of whether or
not those decisions that you make on
behalf of your constituents are right or
wrong?

Mr Elliott: Clearly, you believe that it
should not be the position of the lawyers.

Mr McCallan: | want to echo a previous
suggestion from Belfast City Council.
The development of scenarios during
the shadow council period will rinse out
some of the real fear of these sorts of
things. We need to be proportionate,
and we need to determine the political
sovereignty of councils and councillors
to take decisions. We need to take the
fear out of this sort of thing because it
is in practice in other jurisdictions, and
practise makes perfect. The shadow
council opportunity should be a testing
ground to make sure that all those very
well-made scenarios are put through a
system.

The Chairperson: | will ask Ms MacHugh
to respond to all the issues that have
been raised. Obviously, we need clarity.
We cannot leave it to the solicitors and
barristers to work it all out.

Ms MacHugh: The question of the
balance has been a constant in my
time in this job. In this whole process,
there is a need to strike an appropriate
balance between setting a specific and
consistent framework in which local
government should and could work and

339.

340.

341.

providing the degree of local flexibility
that underpins so much of this reform
process. That is a challenge, because
that balance lies at a different point in
everybody’s minds.

However, the principle that underpinned
this section of the legislation is the
Department and the Executive’s
commitment to protecting the

interests of minority communities in
council decision-making. Indeed, that
commitment was supported by the
main political parties that were engaged
in the policy development panel and
the strategic leadership board in the
development of these governance
proposals. At that time, there was
consensus across the political parties
that were involved that a standard
system for checks and balances

to protect the interests of minority
communities should be applied across
all new councils, irrespective of their
political make-up. There was clearly
much debate around the trigger for call-
in. Eventually, those levels were agreed
and set at 15% of the members of the
council being able to call something

in. The threshold for qualified majority
voting would be 80% of members
present and voting. That was seen to
strike the appropriate balance between
protections and enabling business to
proceed on a consensual basis.

These are new concepts for councils

in Northern Ireland, and we have to
accept that there will be a bedding-in
period. Clearly, the Department will work
very closely with local government and
political parties to further develop the
list of decisions that will be specified

as requiring a qualified majority vote and
the criteria for the call-in procedure.
Standing orders and further guidance
will be provided on that by the Department.

If it becomes unworkable, there is a
provision in the primary legislation

to change the trigger points and the
percentage for qualified majority voting
through subordinate legislation. That
may be something that we will have to
consider further down the line if, indeed,
it does prove to be unworkable.
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Who should make the decision

about call-in? Again, if we were to

move dramatically away from what is
proposed, that would be a policy change,
so we would have to take that back,
first to the Minister and then to the
Executive. However, | hear the points
that are being made and, as with many
things in life, legal opinions on the
same subject can differ widely. That

is something that we would need to
consider if that proposal comes forward.

The Chairperson: | presume that, when
you are formulating the guidance, you
will be working with local councils

on it. We have received quite a few
submissions saying that local councils
need to work with you to develop the
guidance.

Ms MacHugh: Yes. We have a
legislation working group that pulls
together representatives of local
government. When we develop further
ideas and proposals through that
group, we will take them through the
regional transition committee and the
representative bodies, and we will talk
to councils about the issues. As it is in
subordinate legislation, it will also go
out for full consultation.

Mr Boylan: | have two questions, one of
which is for Linda. Linda, following on
from Derek’s question, can the call-in
procedures be tested in the shadow
form? Is there any format to do that

to give us a better understanding? My
second question is for the gentleman
who spoke about call-in procedures. If
we could see clearly the list of decisions
or specified criteria, would that go some
way to addressing some of the problems
that you raised today?

Ms MacHugh: Yes, it can be tested in
the shadow period. Clearly, we would
have to recognise that, in the shadow
period, councils in shadow mode will

not make the full range of decisions
that a full council would make. However,
it would certainly be a useful testing
ground for the decisions that the
councils in shadow mode are required to
make. So that is absolutely doable.
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353.

Mr Walsh: Could | ask you to restate
your question?

Mr Boylan: My second question relates
to the points that you raised about call-
in procedures. If there were a clearly
identified specified list of criteria or
decisions that can be called in, would
that go some way to addressing some of
the problems?

Mr Walsh: That would go some way to
alleviating some of my concerns.

The Chairperson: It would provide more
clarity, really.

We need to move on to the next
discussion. Part 9 is “Conduct of
Councillors” and covers clauses
56 to 69. | ask NILGA to start the
conversation, please.

Councillor McPeake: | will say at the
outset that NILGA supports the Bill’'s
proposals on the conduct of councillors.
We look forward to the publication of the
forthcoming consultation. However, the
Bill does not contain a specific appeal
mechanism and thereby leaves judicial
review as the only potential review route.
The judicial review procedure is limited
in its scope and may not be available in
some instances. The right of appeal is

a fundamental part of a proper justice
system, and NILGA believes strongly that
such a procedure should be enshrined
in the new legislation. The Committee
also needs to consider to whom appeals
should be directed. NILGA seeks the
identification of a procedure for dealing
with more minor complaints as, without
that, the process could be exploited and
become somewhat expensive.

NILGA members are also keen that the
Committee explores a wider approach to
monitoring and adjudicating on alleged
cases of misconduct, for example,

to utilise or apply the mechanism

for policing and community safety
partnership members and all formal
partnerships that prevail in the councils
that are crucial to safer communities
and the local economy. So, we ask

that that procedure is looked at and
widened.
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359.

Clause 57 is on guidance. NILGA
recommends to the Committee that

a provision requiring the guidance to

be issued for consultation should be
inserted into the Bill in line with other
provisions for guidance elsewhere in the
Bill. Clarification is also required on the
issuer of guidance.

On clause 58, NILGA members are
keen that a full rationale for expanding
the commissioner’s role, further to the
consultation on the policy proposals,

is provided to councils and that an
amendment requiring a review of the
commissioner’s role is made to the Bill.

An anomaly in clause 59 is noted.
The clause covers a situation where

a councillor has become a member of
another council but does not cover a
situation where a councillor ceases to
be a member of a council prior to or
during an investigation.

NILGA has made other comments on
this part of the Bill that the Committee
will have received in our written
responses. The final issue that we

will comment on today is related to
cost. Clause 67 requires the cost

of the service, as estimated by the
commissioner, to be apportioned
between all councils in such a manner
as may be prescribed. NILGA seeks
consultation with local government on
the apportionment of such fees. There
are a number of methods by which the
apportionment could be carried out, and
discussions should be held with the
sector to agree the most appropriate
method. NILGA also seeks to ensure
that the legislation reflects a need for
the commissioner to account to councils
on how their contributions have been
spent in each financial year.

The Chairperson: Thank you. Does
anybody else wish to raise any other
issues?

Mr Bumper Graham (Northern Ireland
Public Service Alliance): | speak in my
capacity as the trade union side lead
on the Local Government Reform Joint
Forum, which is the industrial relations
body for RPA and local government.
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Although we strongly endorse a code

of conduct for councillors, we believe
that there is a specific need to look at
having a protocol that deals with the
relationship between councillors and
staff and, likewise, the reverse. It would
be similar to the protocol that exists

in the Assembly between MLAs and
Assembly staff.

We do not believe that the
Commissioner for Complaints is

an appropriate route to deal with
complaints either from or about staff.

It is over-bureaucratic and too slow. We
believe that there should be a standard
industrial relations-type process that
aims to resolve differences very quickly
on an informal basis. If it needs to

go to a formal basis, we need to look
at having normal industrial relations
structures within which to do that. We
would have seen the Local Government
Staff Commission providing the
secretariat to that. That was until, of
course, the Department came along and
decided to cull the Local Government
Staff Commission.

Another point that is not in the Bill came
up at Second Reading, and that is the
Minister’s indication that he foresees

a position where council employees
could also be councillors. We need
clear guidance on that and proper
consultation on how that would be
applied. If that arises, there will also be
an issue in ensuring that there is clear
blue water between someone acting

in their capacity as an elected council
member and acting as an employee.

The Chairperson: There could be a
conflict of interests.

Mrs Roisin Mallon (Equality Commission
for Northern Ireland): We strongly
support the introduction of a mandatory
code of conduct for councillors. We ask
that consideration is given to placing a
duty on the Department to issue a code
rather than simply a power to do so.
Secondly, we support the Department’s
proposal to ensure that the principles
enshrined in the code go beyond

the Nolan principles and include the
additional concepts of equality and good
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relations. We note that the Minister has
indicated that mandatory training for
councillors will be given on a range of
areas of responsibility. We recommend
that, to ensure a visible commitment

to equality and good relations, good
relations training for councillors is also
placed on a mandatory footing.

Mr Boylan: | have a question for
Councillor McPeake on the role of the
commissioner. | take it that you are
asking for that role to be widened.

Is that for the likes of PCSPs, or are

you talking about Peace Il groups,
neighbourhood renewal and all that? Will
you expand on that a wee bit, please?

Councillor McPeake: The Bill states
that this will have to be funded by

local government. | think that local
government needs to get benefit from
this even on a value for money basis.

| know that, at the moment, there is

no appropriate appeals or complaints
mechanism for PCSPs. The Policing
Board is not adequately resourced to
deal with issues that may emanate
from PCSPs on the conduct of members
and all that. | ask that the Committee
looks at expanding the role of the
commissioner to include any arm’s-
length bodies that are in some way
linked to local government. | imagine
that there will be only very limited
circumstances in which that will be
relevant — PCSPs spring to mind. Local
actions groups (LAGs) and Peace groups
could also be looked at, although | am
not so sure that there is as immediate
an issue with those as there would be
with PCSPs. All that we are doing is
asking that the Committee looks into

it in a wee bit of detail, because, as |
said at the start, local government will
be asked to fund this. So, rather than
reinventing the wheel, local government
needs to fully achieve the benefits from
a commissioner’s office.

Mr Weir: Sean, | can see where you are
coming from on some of that stuff. | can
see a possible problem on PCSPs or
some other issues that effectively derive
from separate legislation through the
Department of Justice and other bodies.
For example, | can see that disciplinary
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or complaints procedure could be a bit
of a legal problem if we were to try to
insert some of that in the legislation.

A number of folk have made the point
about the lack of a direct appeal
mechanism. It seems to me that,

on the face of it, that is a pretty
obvious omission and a fairly unfair
omission. | will be interested to hear
the Department address that issue.
Without prejudice to anybody’s position,
| suspect that, across the Committee,
we may well look to amend that

during Committee Stage. The appeals
process is restricted to judicial review,
which is a very lengthy procedure and,
realistically, shows not whether the
decision is right or wrong but whether it
is unreasonable in its nature. You could
find a situation where a councillor is
completely vindicated a number of years
down the line, which is all very well, but
someone else would be in their council
seat by that stage and their reputation
would have been dragged through the
mud. | will be interested to hear the
Department’s view on whether it will be
minded to accept some amendment of
that to have a clear appeal mechanism.
From what | have heard from local
government across the board, there
seems to be a fair degree of consensus
that that is an omission from the
legislation.

The Chairperson: OK, Ms MacHugh, can
you make a response to the question

on the appeal mechanism? Obviously,
Linda, that has been mentioned in many
of the submissions, so members will
want to hear your view. Apportionment
of costs has been mentioned in many
submissions as well. Also mentioned was
training and equality issues. Thank you.

Ms MacHugh: Before | address

the specific questions, let me say
that Northern Ireland is the only
jurisdiction that does not currently
have a mandatory code of conduct for
councillors. That was highlighted in
the 2005 report of the Committee on
Standards in Public Life. Therefore,
there is a need to establish an ethical
standards framework for councillors,
and that has been supported widely
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373.

by the local government sector itself.
The Bill simplifies the ethical standards
proposals that were originally consulted
on. A mandatory code of conduct

and the supporting principles will

still apply, but the investigation and
adjudication provisions are modified

so that the Office of the Commissioner
for Complaints will be responsible for
dealing with all cases, rather than just
those alleging serious breaches and
those that are complex.

There were a number of reasons for
amending that from what was consulted
on. First, the new framework will be
less bureaucratic than was originally
proposed. It was also felt that the
commissioner would be able to draw on
the experience of in-house investigation
officers and that the commissioner
could provide a uniform approach to all
complaints and start to build up new
case law, expertise and experience in
this area. Also, it was felt that placing
the role of the commissioner in this
would give the public greater confidence
in the independence of adjudication.
The other issue was that this provides
better value for money for local
government. The original proposal was
that each council would set up its own
independent monitoring committee with
an independent monitoring officer, and
that was estimated at a cost of around
£850,000 per annum to the local
government sector. The current estimate
from the Commissioner for Complaints
is a cost of around £380,000 per
annum, so, clearly, there is also a cost
benefit to this.

The mechanism for the apportionment
of costs is being considered. We are
looking at options, probably related to
the size of the new councils. We will
need to consult on that before reaching
a final conclusion.

| move on to the issue of minor
complaints. The only time that the
commissioner should become involved
in a complaint is when an agreed
person decides to make a complaint
in writing to the commissioner. The
commissioner will then decide whether
a written complaint should proceed
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to investigation stage. However, that
does not mean that councils should not
take acceptable measures to resolve
disputes between parties before it
reaches the point of a written complaint
being made. A local resolution does

not necessarily require a legislative
provision, so, again, we are trying to give
some flexibility to local government to
sort some of this out before it becomes
a major problem.

We are clearly aware that the area

of the appeal mechanism is causing
concern, and we are giving this due
consideration in the Department.

We have had discussions with the
commissioner, and the commissioner’s
view is that, to maintain consistency
with his jurisdiction in maladministration
cases, the same route should exist to
challenge a decision by him in relation
to local government ethical standards
cases. This is quite a complex area,
and | certainly do not want to speak
to you on behalf of the Commissioner
for Complaints. It may be an idea for
you as a Committee to hear from the
commissioner directly on this at some
point. We are looking at that in the
Department, and we will put forward
proposals and discuss this with our
Minister in the coming weeks.

There was a question about the
clarification on guidance. There will

be a suite of important documents

on ethical standards to complement
the framework. As well as the code of
conduct, the commissioner will issue
statutory guidance under clause 57.
The Department is considering issuing
guidance on planning specifically, and a
revised code of conduct for officers is
being drafted. That is through the Local
Government Reform Joint Forum.

The answer to NIPSA’s specific question
is that the proposals in the Bill relate
only to complaints against councillors,
and the Commissioner for Complaints
will not have a role in complaints against
staff. That is really for councils to deal
with under normal procedures.

A question was asked about the review
of the governance arrangements. It is
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not normal to write a review commitment
into legislation; however, my Minister
has already given an undertaking to

the Assembly that this will be reviewed
after a period of time — three years, |
believe.

NIPSA also raised the issue about
employees who are also councillors. The
reason for lifting the blanket ban was
that it was considered to be against the
European Convention on Human Rights,
and there is case law in England that
says that you cannot have a blanket
ban. However, we are looking at the
terms and conditions in the subordinate
legislation to see how that might be
implemented, and one solution could

be that an employee of a council

cannot become a member of his or her
employing council. Again, we are looking
at the detail of that, but that will be for
the subordinate legislation.

Finally, on training, we are looking at
specific training on the code of conduct.
On the equality and good relations
commitments in councils, the Bill
specifies the seven Nolan principles as
well as the five additional principles that
apply to MLAs. Those include equality
and good relations.

Alderman Alan Graham (North Down
Borough Council): My point is to do with
the blanket ban on council employees
running for election. If that ban were
lifted, surely it would mean that any
elected councillor would be entitled to
apply for a job in his council. That would
be total nonsense. My colleague here
tells me that | would have no chance of
getting a job. If you lift the ban, it has
to work both ways. I, therefore, think
that you are heading for confusion.

The suggestion that you could run for a
council that you do not work in may be
viable, but the other suggestion seems
totally unworkable and ludicrous.

The Chairperson: It may get fairly
confusing. Are they members of staff, or
are they councillors?

Mr Boylan: | refer to something
that Linda said about the role of
the commissioner. Obviously, the
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commissioner’s role will be to
investigate councillors. That being the
case, | take it that that includes the
behaviour of councillors on outside
bodies. Say an issue with Peace Ill or a
PCSP had to be investigated, would the
commissioner look at the behaviour of
individual councillors or at the decision
made by the body, which comprises
councillors and other individuals? That
is the point that | am trying to get at
about the commissioner’s role. If we
were to go down the route of looking at
decisions made by a PSCR for example,
are you saying that the commissioner’s
role would be to deal only with the
councillors? Is that correct?

Ms MacHugh: It is not intended to deal
with decisions of councils; it is about
the conduct and behaviour of councillors
and only that.

Mr Boylan: That is grand.

The Chairperson: We will move on to the
next discussion.

Mr Elliott: Sorry, Chair, but someone
wants in.

The Chairperson: Sorry, Mr McCrory.

Mr McCrory: Again, this addresses a
point that a number of councillors have
made about whether employees may
stand for election to the council by which
they are employed. We are expecting
that the Bill will not have proceeded
far enough towards Royal Assent to
allow any provision on that to have any
impact on the nomination process for
the May 2014 elections. However, will
consideration be given to extending the
nomination process beyond the date of
an election if a councillor either, sadly,
passes away or resigns to make sure
that there is no provision for someone
from a local council to be put into the
council through a party’s nomination
process? You need to consider the

two sides of it where you have the
party nomination allowing for casual
vacancies to be filled. If you are going
to say that the employee cannot stand
for election in their council, surely it
should follow that they cannot be party
nominated to it either.
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The Chairperson: Thank you. There are
no more questions, so we will move

to the next part. This is on community
planning, which will be a new function
for the new councils. | invite Community
Places to make its views known.

Ms Louise McNeill (Community
Places): Thank you, Chair. My name is
Louise McNeill from Community Places.
The comments that | make here today
are supported by over 25 groups from
across the region, as detailed in our
written response to the Committee.

Although we are broadly supportive of
Part 10, we have identified areas where,
we feel, improvements could be made
to enhance and strengthen the Bill. It

is clear that the community plan will
provide the overarching framework or the
plan of plans, as it is being called, to
set the vision and agenda for the work
of the 11 new councils, their community
planning partners and representatives
from community and voluntary bodies.

One of the main areas where we feel
that improvements could be made to
the Bill is the inclusion of a reference
to service provision. One of the real
strengths of effective community
planning is its ability to improve the
coordination and delivery of public
services in order to deliver real,
improved outcomes for communities and
individuals. Improving service provision
is a fundamental aim of community
planning elsewhere in Britain and in
the Republic of Ireland, yet the Local
Government Bill makes no reference to
service provision in either the process
or the definition of community planning
in clause 69. We feel that that is a real
weakness in the Bill and should be
addressed.

Given that councils have fewer powers
than those in other jurisdictions,

it will be essential for the Bill to

ensure that all statutory partners

and Departments play an active and
positive role in the implementation of
the community plan. The Bill should,
therefore, name the community planning
partners and provide for the ability to
alter those partners at a later date
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if necessary. We think that it should
also link each partner’s improvement
performance to the strategic objectives
of the community plan. That will
ensure that each partner’s role in the
community plan is fully reflected in its
own accountability and governance
arrangements.

The current wording on the duties of
Departments to promote and encourage
community planning includes the term
“aim to”. We feel that that language

is very passive and conditional, is
unnecessary and unhelpful, and should
be removed.

The second area where we feel that the
Bill could be enhanced relates to making
a difference and an outcomes-based
approach. Minister Durkan’s statement
to the Assembly when presenting the

Bill confirmed the Executive’s view that
council-led community planning provides
a statutory framework to deliver on

the objective of improving outcomes

for everyone. However, that focus on
outcomes should be explicit in the Bill.
An outcomes-based approach will help
councils and their partners to set clear
goals and milestones and to identify and
measure the progress made towards
meeting the objectives of the community
plan. It will also aid better integration
and alignment of regional, council

and local priorities and outcomes. We
feel that a focus on outcomes should

be reflected in the Bill. Reference to

the collection of information relating

to performance is fully focused on
councils. Given that the community
planning partners will play a major role
in the delivery of community planning,
they should also be required to report
on performance to fully reflect their role
in the implementation of community
planning.

The third area relates to much more
proactive community involvement. We
know from our own experience and
from good practice that meaningful
community engagement is essential

in effective community planning. It is
crucial that engagement processes
reach out to everyone living in a council
area, including those often described
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as hard-to-reach groups. The Bill should
ensure that a proactive approach to
engagement is developed, as is required
in legislation in Scotland and England.
Active language should be used to
ensure that the councils and their
community planning partners actively
seek and encourage participation in the
process of developing, producing and
reviewing community planning. The Bill
states that:

“partners must ensure that arrangements are
made so that persons ... have the opportunity
to express their views”.

That passive and over-bureaucratic
language is unlikely to encourage good
practice.

The next area that we would like

to highlight is the positive role that
community and voluntary bodies can
play in the delivery of community
planning. Those bodies are important
stakeholders in the delivery of
community planning. They have
experience, knowledge and assets,
access to resources that are not
available to statutory agencies, and
experience in providing local projects,
services and facilities. It is, thus, vital
that they are active participants in
developing and delivering community
planning. To facilitate that, we feel
that it is essential that community and
voluntary bodies be included from the
very outset of the community planning
process and that councils and their
community planning partners develop
community planning in cooperation and
conjunction with those bodies.

We are very pleased about and

fully support the introduction of the
statutory link between the community
plan and the local development plan
for the forthcoming plan strategy and
local policies plan. The integration of
both processes can help to achieve a
much more coherent and responsive
approach to community engagement,
the identification of need, the delivery
of services and evidence-based
policymaking. Again, that will improve
connections between regional, local and
neighbourhood priorities and outcomes.
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We also welcome the provision for the
Department to issue statutory guidance.
We feel that that will be very important
in ensuring that effective and consistent
community planning processes are
developed across the 11 new council
areas. We feel that the guidance should
be developed after consultation with
communities and should include and
cover the following aspects: the aims
and principles of community planning;
engagement quality standards for
community planning — a lot of learning
can be taken from the Scottish national
standards — proactive approaches

to engaging with and reaching out to
harder-to-reach groups such as low-
income groups, the LGBT community
and rural communities; and provision for
developing thematic issue-based plans
and local community plans.

We also feel that guidance could look
at an outcomes-based approach in
measuring progress and improvement,
and cover aspects and practical
examples of the use of the general
power of competence. Thank you, Chair.

Mr Nigel Lucas (Construction
Employers Federation): Thank you,
Chair. We would like to see some
detailed clarification on how community
planning will be implemented and under
what circumstances, as referenced

in clause 69. We request clarification

on how the long-term objectives of
determining economic, social and
environmental well-being will be identified.

Clause 70 refers to the community
planning partners. | agree with the
previous contributor that we need to
see which bodies will be identified as
planning partners of the council and
what role they will play in the process.
Clause 71 refers to the production of
a community plan “as soon as is ...
practicable”. We think that that is far
too vague and that there should be a
specific timescale in the Bill for the
production of that plan. Otherwise,
there will be far too much potential for
slippage and even more uncertainty in
the planning process.
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Finally, | would like to make an
observation. We heard discussion

this morning about training issues for
the councils. We have been talking to
departmental officials about capacity
building training to deal with planning
issues, but we have heard this morning
about training in other matters such as
appropriateness, probity etc. It seems
that, from the time the new councils are
in place, they will be in full-time training
for the next 12 months.

Mr Ken Smyth (Northern Ireland
Commissioner for Children and Young
People): As you are aware, the Northern
Ireland Commissioner for Children

and Young People (NICCY) has the
responsibility to look after, safeguard
and promote the rights of children and
young people. A previous contributor
spoke about community involvement
and the involvement of community and
voluntary bodies. NICCY believes that
the Local Government Bill is a unique
opportunity for the Northern Ireland
Executive to enhance the participation
of children and young people.

We wish to emphasise two proposals

in the Bill that are particularly relevant.
The first is community planning. NICCY
believes that it is essential that you aim
to ensure that the Bill reaches out to
local communities as far as possible
and that there should be a clear
reference to reaching out to children and
young people. That should be followed
by clear guidance on how that will be
enabled and achieved. In clause 67,
NICCY suggests that a council and its
community planning partners must seek
the participation of children and young
people and encourage them to express
their views on community planning, the
production of community plans for the
district and the review of community plans.

Secondly, Part 4 of the Bill concerns the
appointment of a committee to advise
on the discharge of functions. NICCY
recommends the inclusion in clause

16 of a specific requirement for the
council to appoint a committee of young
people resident within the council area
to advise on matters affecting children
and young people, including community
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planning issues. Several councils
already have that in place through youth
councils. Two major councils, Belfast
and Derry, have youth councils, which
are used to advise and support their work.

| advise the Committee that the
Department of the Environment has
endorsed NICCY'’s participation policy
statement of intent. The statement

of intent is a commitment to ensure
the participation of children and young
people in the decision-making process.
To date, 10 local councils have also
endorsed that participation policy
statement of intent. Therefore, we
believe that it is a natural extension of
that to include provision for a regional
youth council in the Bill. Thank you.

Ms Jonna Monaghan (Belfast

Healthy Cities): Belfast Healthy

Cities welcomes the introduction of
community planning. In particular, we
welcome the introduction of a statutory
link between spatial and land-use
planning and community planning.

We feel that this is an opportunity

to create significantly more effective
decision-making, because planning
fundamentally shapes people’s lives
and health. This offers an opportunity
for a cross-cutting debate. | also echo
the points of NICCY and Community
Places with regard to engaging people
of all ages and backgrounds in the
process. The one comment | will make
is that what is not mentioned in the

Bill is how community planning will link
to central government priorities or the
Programme for Government. Because
many Departments are key stakeholders
in community planning, we feel that
some sort of mechanism linking the two
might make it easier for Departments
to participate effectively, and may also
ensure reasonable equity across the
region. There are, of course, models for
that. One of those is the Scottish single
outcomes agreement model, which

has been found to be very valuable.

A particular point is that, in Scotland,
there is a joint Scotland Performs
framework that all tiers of government
work within.
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Ms Anne Donaghy (Ballymena Borough
Council): In line with the NILGA
response, Ballymena Borough Council
and the mid and east Antrim district
warmly welcome the community planning
provisions in the Bill. We believe that
community planning will be of immense
benefit to the communities that we
serve, especially when taken alongside
and integrated with existing services
and the transferring functions. We look
forward to the real potential that it has
to make a difference to people’s lives on
the ground.

We feel that the legislation should be
strengthened to compel partners to
participate fully and to ensure that

they invest their time and budgets at a
senior decision-making level. It is critical
that the right people are in the room

and around the table, and that those
partners fully sign up to engage in that
way. We encourage ensuring that the

Bill strengthens compulsion of partners
to be there and to participate in a
meaningful way in the community plan.

It is not just about writing a document; it
is about a way of working, thinking and
doing. That can make a real difference
and we do not want to lose that
opportunity. | underscore the importance
of senior officers from the various
partners being around that table and
realigning their budgets and resources in
accordance with the agreed community
plan that everyone signs up to.

We also have some concerns in relation
to the wording of the proposed duties of
Departments. We feel that that needs
to be strengthened to ensure that

the parties relevant to the successful
implementation of community planning
on the ground are obliged to play their
part, be accountable and put their
shoulder behind it as necessary.

Ms Angela Dunbar (Turley Associates):
We wholeheartedly support the statutory
link between community planning and
area plans, but we urge one note of
caution about the fact that the Bill is
silent on the timing between the two
plans. There is a distinct difference
between a community plan and a land-use
area plan. We ask that the Committee
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look at the timing, particularly because
in other regions in the UK, key outputs
of a community plan inform a local
area plan. In order to ensure a smooth
transition in local government and the
preparation of area plans, we ask that
you give a little bit of thought to that.

Mr Gavan Rafferty (Royal Town
Planning Institute): | am a lecturer at
the University of Ulster, but | am here

to represent the Royal Town Planning
Institute (RTPI), which is the largest
professional body that represents
spatial planning and land-use spatial
planners in the United Kingdom, with
over 20,000 members, including 500 in
Northern Ireland. Like other contributors
this morning, we welcome the statutory
link between land-use planning as set
out in the Planning Act (Northern Ireland)
2011 and the community plan. It is an
important milestone for Northern Ireland
to clearly set out the link between
those two planning enterprises and

the potential that has, including better
environments for local communities,
both for shaping service provision and
the social use of space.

I am joined by my fellow member of
the RTPI Helen Harrison, who will
mention some specific points from our
organisation’s perspective and echo
some of the points that have been
raised. | would also like to say that, in
relation to a fellow contributor’s point
about capacity building, the RTPI runs
events on land use planning. We will
also be holding events on the interface
between community planning and land-
use planning, which will come on stream
next year.

| mentioned my role at the University
of Ulster, where we run training
programmes in community planning.
We offer an advanced diploma in

civic leadership and in community
planning, which support other training
mechanisms provided by other
organisations. | will hand over to Helen
Harrison to say a few words.

Ms Helen Harrison (Royal Town
Planning Institute): As Gavin has
suggested and as other contributors
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have said, we feel that the linkage
between community planning and

land use planning is currently open to
varied interpretation, for example, in
clause 69(5). We feel that there are
significant benefits in establishing a
stronger formal relationship between

the community plan and the planned
strategies, which councils are required
to prepare under sections 8 and 9 of the
Planning Act (Northern Ireland) 2011.
The benefits of a more coordinated
approach include but are not limited

to the involvement of communities. In
particular, we refer the Committee to the
statement of community involvement
that is required under section 4 of the
2011 Act but is not mentioned in the
same way under the community planning
provisions.

We also feel that there would be
significant benefits, as has been
discussed, from a coordinated
approach to the involvement of the
statutory agencies and the partners
who will be central to the preparation
and implementation of both the
community plan and the plan strategies.
We agree that there needs to be a
clearer direction as to who those
partners should be and the roles and
responsibilities that they will have. That
is important from the outset.

We also feel strongly that the
coordinated plan-making approach
will promote the potential for real
efficiencies not only through the
involvement of partners in the
community but in the physical
preparation of the council plans. That
would reduce the potential for delay.
Importantly, as Angela said, it would
reduce the potential for plans to run out
of sequence with one another.

Ms Anne Moore (Save the Children):

| speak in support of the points made
by the representatives of Community
Places and the Northern Ireland
Commissioner for Children and Young
People. | do so against a backdrop of
the prediction by the Institute for Fiscal
Studies of a surge in child poverty levels
to over 30% by 2020. You will know
about developments in international law,
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section 75, the Child Poverty Act 2010
and the child poverty outcomes model.
You will also know about developments
in OFMDFM in Delivering Social Change,
particularly the plan to work within
communities on action-based research.
You know about the Children and

Young People’s Strategic Partnership,
the outcome groups and the locality
groups. Therefore, community planning
offers an opportunity to us all to really
work together in partnership to tackle
child poverty and reach the target by
2020. As everyone has said, we should
encourage the participation of low-
income groups. However, in keeping with
international law, you must seek and
specify the right of low-income families
and children to participate. Thank you.

The Chairperson: There are no more
contributions at the moment. Thank you
all very much. Obviously, there is a lot
of interest in this, and people get quite
excited about how community planning
has the potential to shape and improve
public services for citizens.

Linda, a lot of issues have been raised.
We heard many times the call for
meaningful engagement between the
councils and statutory bodies as well
as with communities, the voluntary
sector and the hard-to-reach groups like
children and young people.

Ms MacHugh: | welcome the excitement
about community planning. | genuinely
believe that it will be one of the key
tools that councils will have in drawing
up a vision for their area. It will turn
councils into bodies that can set the
direction of travel for that area. Council-
led community planning will provide the
framework for councils, statutory bodies
and Departments to work together

in a coordinated manner to deliver
improved outcomes for everyone, with
and after effective engagement with the
community. Recognising that each of
the new councils faces many different
issues and circumstances, the Bill sets
out a high-level framework to provide
the flexibility that councils need to
respond to those issues in a manner
that they consider most appropriate.
This is a section of the Bill where we
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had to walk a tightrope between setting
a rigid enough framework to ensure that
it happens appropriately, but also to
provide the flexibility for all the elements
that local community planning will
require. The operation of that flexibility
will be supported by guidance issued

by the Department. That guidance will
seek to set out the matters that require
guidance, but also give councils enough
leeway to determine how to develop this
in their area.

The provisions on the deliverables of
community planning must be taken

in the round. In addition to identifying
objectives for improving the social,
economic and environmental well-being
of a district, the Bill requires a council
and its partners to tale actions to
deliver on those objectives and to report
progress regularly. The significance of
that will be expanded on in statutory
guidance.

Community planning is, essentially,
about the community. The legislation,
as introduced, ensures that they are
key stakeholders in the process, along
with those responsible for delivering
services. In respect of specifying
bodies as community planning partners,
those will be statutory agencies that
deliver public services in the council
districts. It is important that those
bodies are specified to ensure, as far
as practicable, the coordination of the
delivery of those services. However,

it will be a matter for each council to
decide whether it wishes other non-
statutory bodies to be considered as
community planning partners.

It would be impossible to specify
non-statutory bodies in drafting the
legislation and also because each
council has different priorities. A large
rural council and an urban council will
have very different priorities in their
community plan. That flexibility needs to
be provided for in the legislation.

The specification of community planning
partners in subordinate legislation
carries the same weight as them being
specified in the Bill. Hopefully, that

will allay some fears that the statutory

428.

429.

430.

bodies are not specified in the Bill. That
decision was taken to ensure greater
flexibility so that, if other statutory
bodies are identified in future, they can
be specified in subordinate legislation
without having to introduce new primary
legislation.

There was an issue about setting a
timeline for the production of a council’s
first community plan. It was felt that to
specify a timeline may place artificial
constraints on the development of a
plan that has widespread support.

That issue needs to be addressed in
guidance. Clearly, it will be important

to the running of the new councils,

and we would like to see early plans
created. However, this will be an iterative
process and | have no doubt that
community plans will develop over time.
As experience in Scotland has shown,

it can take a couple of years for really
effective community plans to take hold
and start to show real results.

On outcomes, the procedures to be
adopted in relation to the review of
community planning and the monitoring
and reporting of progress will be set

out in statutory guidance. This also
needs to be read in conjunction with the
performance framework for councils and
the role of the partnership panel. That
panel will be very important in helping
to bring Departments and statutory
bodies to the table. | have no doubt that
community planning will be one of the
key areas that the partnership panel will
address regularly.

The provisions for community
engagement in the Bill are modelled
largely on the Welsh model because
that places a greater emphasis on
engagement rather than consultation,
which is the terminology used, for
example, in the Scottish legislation.
The guidance will provide more detail
on engagement with the community,
including issues around standards

of engagement. There will be full
consultation with all interested
stakeholders on the guidance that will
be issued to support the operation of
community planning.
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Guidance has also been a focus of the
community planning working group,

and | am pleased that Anne Donaghy,
who chaired that group, is here today.
That group worked very closely with

the Department and developed a
foundation programme that has already
been introduced to statutory transition
committees. It sets out, at a very early
stage, a step-by-step guide to what
transition committees and, eventually,
shadow councils will need to consider
to start the community planning process
in earnest. The foundation programme
will also be underpinned by a capacity-
building programme. A lot of speakers
raised the need to build capacity. Anne
Donaghy’s group looked, in some detail,
at the capacity-building and skills
requirements for community planning.
As | am sure that you will be aware,
community planning can cover so many
different areas of life in council. The
capacity-building skills framework for
community planning runs to upward of
100 separate skills. So, we have a job
of work to do to identify, quite quickly,
the skills that we need to focus on in
the very short term. We welcome the
skills framework for community planning
that has been set. That tool will be
very useful for councils not only now
but post-2015 as community planning
develops. As | said, it was a very
comprehensive piece of work that was
produced by the working group.

A range of groups argued that they
should be named in the Bill. We have
also heard arguments that they should
be equal partners. Clearly, setting
communities or voluntary community
groups as equal partners would, in
effect, set a duty on them as well. That
cannot be done in a piece of government
legislation. Through guidance and
working directly with councils, it will be
for councils to determine their non-
statutory community partners.

| think that | have covered most of the
points. If | have not, | will be very glad to
take specific questions.

The Chairperson: One point from
Community Places is that the language
is very passive. There are phrases such
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as “aim to promote”. Can we amend
the language to make it stronger, so
that statutory bodies will play a more
active and meaningful role? | was

the first chair of the neighbourhood
renewal partnership in south Belfast. As
others pointed out, people from other
Departments come along and pay lip
service; they do not really commit to
aligning policies or bringing resources.
How can we achieve that? There was
one suggestion — | cannot remember
from which organisation — asking whether
we should put a statutory duty in the Bill
for public bodies to align their policies.

Ms MacHugh: Yes. Indeed, there is
already a provision in the Bill placing

a statutory duty on statutory bodies to
have regard for the community plan in
the design and delivery of their services.
We understand that this is the strongest
piece of community planning legislation
in these islands. The framework set in
the primary legislation is attempting to
balance a framework with flexibility. |
have heard the arguments around the
forcefulness of the language. We would
be happy to talk to the Committee if you
have any further recommendations or
amendments that you want to consider.
The placing of the statutory duty to
have regard for the community plans

in the delivery of services is much
stronger than, for example, the very
voluntary nature of strategies such as
neighbourhood renewal.

Mr McElduff: Following on from what
you were saying, Chair, what might

the Department do, Linda, to make
sure that the right people are around
the community planning table, as the
chief executive of Ballymena council
has just said? | presume that it is a
reference to the possibility that Roads
Service, Planning Service and other
Departments or agencies would not
send senior people. Is there anything
that the Department can do specifically
to ensure that, at principal officer level
or above — divisional manager level

— or whatever, there will be active
participation in the community-planning
process and that it will not be delegated
too far downwards?
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Ms MacHugh: As regards ensuring that
the right people are around the table, |
suppose it depends on who you think
are the right people. As | stated, there
is a strong view that councils need to
determine who the right people are

for their own areas. Having said that,
subordinate legislation will stipulate the
key statutory bodies that will be required
to participate. | am not sure that we
could set very specific requirements into
legislation about who those statutory
bodies should send to the table.
However, it is something that will have
to be developed through the partnership
panel at political level.

There is also a job of work to be

done in the Civil Service to ensure

that the duties and roles of other
Departments in community planning

are fully understood. It will not just be
the Departments that are transferring
functions to new councils, but key
Departments, such as Health, Education
and Justice, that will need to be involved
in that process. So, there is a lot of
work to be done.

Mr Boylan: Most of the points that |
want to make are for Linda. This is a
very big and important piece of work
for us. | know that you said that each
council will have its own priorities.
However, clause 69(2) states that:

“Community planning for a district is
a process by which the council and its
community planning partners—

(a) identify long-term objectives for improving—
(i) the social well-being of the district;

(ii) the economic well-being of the district; and
(i) the environmental well-being of the district”.

Those are three key elements, and we
need all partners to be involved in that.
When there are a couple of roles, | am
concerned about how we set that in
legislation to ensure that the statutory
agencies fully implement and are
responsible for their roles, which is the
point that Barry made, and how to bring
in other agencies and community-and-
voluntary sector bodies that have ideas
and input. If we do not put that down
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in legislation, how do we ensure that
councils will invite those people and
ensure that they are part of the whole
community-planning process? | am
concerned about that as well.

| want to pick up on another point. In the
legislation, where it states, “may have
regard”, | think that it should say, “must
have regard”. There should be a duty in
the terminology used in the legislation. |
ask that we look at that.

Somebody mentioned the Scottish
model; its single policy. Last night,

| had a quick chance to read a Fife
community-planning document, which
| thought was very good. It would be
a good starting point. | do not know
whether the Department has looked
at that document’s basic concept

of a community plan. Have you any
comments on that document?

Ms MacHugh: You have raised a number
of issues. As | said at the outset,

this will take some time to bed in. If
community planning is to work in the
way intended, serious consideration
needs to be given by central and local
government on how working together
can help everybody to deliver on their
key priorities. The key priorities for
statutory agencies and Departments
are set out in the Programme for
Government. So, we need to look at
how the Programme for Government
and the delivery of those targets overlay
the priorities of local government and
what the specific issues are in local-
government areas that relate back to
the Programme for Government.

Linking those two together is the

best way to ensure that agencies

and Departments come to the table.

If working together will help them to
deliver on their targets, that will be a
much more compelling way to do it than
by forcing it through in legislation. That
said, there is clearly a statutory duty
being placed on Departments to have
regard for the community plan, support
and promote the community planning
process and to be actively involved

in it. It will be an interesting debate
when it hits the Assembly, and it will
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be interesting to see how much the
Assembly is prepared to look at local
government having powers over central
government regarding the community
planning process.

In Scotland, there are many

good examples, and, indeed, two
representatives — an elected Member
and a council officer from a Scottish
council — are coming over on 3
December to a community-planning
seminar and workshop, which is part

of the capacity building programme

for community planning. It will be very
interesting to hear their experiences
over the past 10 years on how it started
out, what it looks like now and how they
see community planning developing. |
have no doubt that this policy area will
need to be refined over time as we see
how things work in the early stages of
the process.

The Chairperson: We need to have

it in our minds that we want to do

what is best for the citizens through
the services provided by councils or
Departments. It will also be a matter of
Departments maybe letting go of their
powers and resources a bit so that local
government can deliver services in a
more efficient way or nearer the ground
because they perhaps know the need
better than Departments. Do you want
to respond?

Mr Rafferty: | will respond to Linda’s
point about the need for local
government to link with the strategic
priorities such as the Programme for
Government, emerging single planning
policy statements and other strategic
documents. Learning from elsewhere
suggests that the community plan

is the vehicle for linking local need

with strategic priorities. That needs

to be articulated more strongly in the
legislation or in future guidance. We
must stress the message to councils
that that is one of the functions to meet
the long-term objectives of creating
environmental, social and economic well-
being for the councils.

To support that, and linking back to
some other points about the role of
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other stakeholders and organisations,
it will be crucial in the new local
government functions to clearly
articulate a strong, strategic community
engagement framework that builds on
the learning from Scotland’s national
standards. However, we have a link

in the legislation between land-use
planning and community planning,

and those two entities engage with

a wide range of stakeholders. There

is a common purpose between the

two. The council then needs to clearly
define a robust community engagement
framework that allows stakeholders

to feed into those two systems that
symbiotically support each other in their
outputs and directions. So, the spatial
plan becomes the spatial articulation
of the community plan. The community
engagement framework in councils will
be crucial to ensuring the success of
both those functions.

The Chairperson: Linda, you mentioned
capacity building for councillors and council
officials. What about capacity building in
communities? Who will fund that?

Ms MacHugh: That has been raised
before, and we are talking to the
Department for Social Development
about how it might be taken forward.
What can the Department fund? Our
focus has to be on ensuring that
elected Members, officers in local
government and central government
officials are prepared for the reform
process. To date, that has been the
focus of the capacity-building scoping
that we have been doing. Some civil
servants will, in less than 18 months,
move to councils to become council
employees, but civil servants in other
Departments will have a changing and
much stronger working relationship with
local government. As | said before, there
is a real need to expand the awareness
and understanding of what community
planning will mean for all Departments
in government, not just those that are
transferring functions.

There will be a changing role for the
voluntary and community sector and
for communities themselves, and there
are many interesting debates on that
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subject. What role does a voluntary and
community sector organisation have in
representing its community compared
to elected Members representing the
communities that have voted them

in? At times, there is also a feeling
that the harder-to-reach groups are

not represented through voluntary and
community representative organisations.
| concur with the previous contributor
that a framework for each council

on effective community engagement
will be required, and, at this stage,

we are looking at a way of providing
expertise at a very early stage directly
to statutory transition committees to
handhold them through that community
engagement process, because the
legislation says that there needs to be
effective community engagement. As |
said before, that effective community
engagement will look and feel different
in each council.

The Chairperson: Mr McCallan, you
can make a brief comment. We need to
move on.

Mr McCallan: | am conscious of your
time, Chair, and that of the Committee.

The Local Government Association

is already delivering what is called a
political skills framework, and, through
our charter programme, which costs
about £112 per councillor, we will be
able to assist if we are asked. People
referred to excitement about community
planning, but excitement also has to

be paid for. In order to simplify and
reduce the complexity and fear of this
process, we will partner the existing and
new councils in developing what we are
simply labelling a programme for local
government. A core component part of
that will be the community plan. Why
are we doing a programme for local
government? It is simply because unless
we have a programme or a work plan
for local government, we cannot be a
component part of the new Programme
for Government that has been espoused
earlier today. We will simplify that and
will practically and politically contribute
to it in 2014.

The Chairperson: Thank you.

456.

457.

458.

4509.

We will move on to the next two Parts.
As | said earlier, we need to finish by
12.00 pm. The next discussion will
be on Part 12 of the Bill, which on is
performance improvement and covers
clauses 87 to 104. | invite NILGA to
open the discussion, please.

Mr McCallan: NILGA is keen for
councils to be supported to improve
their performance, but it has a number
of concerns, which it has written

about, registered and will develop.

The performance improvement model
proposals in the legislation, which are
taken from the Welsh performance
improvement model, is outlined in Part
1 of the Local Government (Wales)
Measure 2009, but it does not consider
the differences in Northern Ireland.
Since councils here are largely financed
through the rating system rather

than through a central government
grant, the approach outlined in Part

12, which is exacerbated in Part 14,
creates a rigid top-down approach.
There is no evidence of an appropriate
performance management and
improvement framework to complement
those proposals. The association and
its member councils were concerned
about the list of objectives specified

in clauses 88 and 92 in that there are
already duties to report on fairness and
sustainability. The list of duties, as lifted
from Welsh legislation, must be re-
examined, tailored and made relevant to
Northern Ireland legislation.

Avoiding a selective approach to taking
legislation from another jurisdiction is
crucial to the development of the Bill. In
the Welsh model, there is a requirement
on directorates to work with the councils
prior to intervention on performance
improvement, and we strongly encourage
the Committee to examine the Welsh
legislation, from which Part 12 has

been lifted, and ensure that the more
constructive collaborative ethos in situ in
Wales is replicated in Northern Ireland.

It is worth noting, Madam Chair, that
the Welsh model is currently under
criticism in practice, and it has proven
to be overly bureaucratic and costly
and, ultimately, has taken resources
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away from councils there. Bear in mind
that the resource base in councils here
is fundamentally different. So, we are
strongly of the view that adopting a
system that is perceived elsewhere to
have problems would make it difficult
to deliver the vision and transformation
required.

We are willing and able to share

the collaborative work that is being
developed in Wales and which is derived
from the Welsh Local Government

and Communities Directorate and the
Welsh Local Government Association.

In partnership, they have reviewed

the current performance improvement
arrangements for local government

and have developed an agreed new
system. In other words, after their earlier
legislation, they have realised that there
are one or two flaws and they want to
contemporise it and get it right. We
should look at that as well as the old
legislation.

We particularly request the Committee
to consider the scale of powers provided
to Departments on performance
improvement so as to ensure that a
proportionate approach is taken. It

is the association’s view that local
government must determine how its own
performance improvement is designed
and managed. NILGA will return to the
Committee with a further paper on

this issue if it is able to do so before
the end of the calendar year. We have
already provided the Committee with a
copy of the report of the recent review
of the improvement, collaboration and
efficiency (ICE) programme, which was
agreed by members of the sector last
Friday and which has also been sent, for
courtesy, to the Minister.

As identified in our written response,
further discussion is needed on this
entire part of the Bill and especially on
the future of performance improvement
in Northern Ireland local government.
Looking into the future and being
cognisant of submissions made by
others, we believe that an improvement
body for local government is urgently
required, but it is being dynamically
developed. We need to make sure that
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people are aware that work is going on,
even if, sometimes, that work can be
overlooked because of, | assume, time
pressures.

NILGA seeks to complete the consultation
on the improvement collaboration
exercise and improvement bodies,
which is presently well developed, and
report to the Committee and our other
stakeholders before or during February
2014. We are very driven by timelines
and the sense of urgency that needs to
be adopted by us all.

Finally, it is vital that the local
government auditor and the Northern
Ireland Audit Office (NIAO) are properly
resourced to perform the duties required
for an agreed local government-designed
performance management framework
— | stress; an agreed local government-
designed performance management
framework — together with desirable
training and development of NIAO

staff in that regard. NILGA urges that,
as | mentioned earlier in respect of
Departments, the NIAO should, in the
first instance, work with councils prior
to intervening or carrying out special
investigations.

Mr Pat Cumiskey (Banbridge District
Council): | represent the Association of
Local Government Finance Officers. The
association’s case, which is outlined

in our submission to the Committee,

is that the proposed legislation is

being transposed from a very different
UK experience. It represents a
disproportionate statutory authority
designed to control large, profligate

UK local authorities with a history

of resistance to central government
control. The difference in scale in
political and economic culture in
Northern Ireland is such that we believe
that the introduction of a full-scale best-
value performance industry would be
extravagant and unnecessary.

Among the submissions that we looked
at, we were particularly interested in the
one from the local government auditors.
We agree with a number of their
proposals. They suggested that they
would prefer to act independently rather
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than as a regulatory arm of central
government. We concur with that. We
believe that local government can play a
very important role in a less prescriptive
performance framework in Northern
Ireland. We are in a position to see best
practice and worst practice in operation,
and we believe that, rather than tinker
with the Welsh experience, we should
look at the possibility of enhancing the
existing legislation in Northern Ireland.
We know that local government audit
has a facility to carry out value-for-
money audits but has not done so in
the past 25 years. Certainly, there is an
opportunity to invite it to extend the role
that it can already play under existing
legislation rather than going down the
route of a very prescriptive role that is
playing out in the UK and is probably
coming to the end of its cyclical life in
the UK.

The Chairperson: Any other comments?

Mr Walsh: | welcome Derek’s
comments. On behalf of the council, we
agree. If you look at clause 87, you will
see that the things specified regarding
performance improvement are, in many
cases, already a free-standing legal
duty in any event. So, there appears to
be a need to re-examine that part of
the Bill regarding existing legal duties
with regard to best value and other
legal provisions, including section 75,
because fairness is mentioned again.
Our view is that it should be re-examined
and, ultimately, so should the role of
the local government auditor and the
Department regarding the enforcement
of it.

Mr Weir: This is perhaps directed more
towards the Department. | heard from
NILGA and from individual councillors

a concern that, regarding performance
management, there is a degree of cut
and paste of what is in Wales. | suppose
the concern is that what is potentially
particularly inappropriate is the fact that,
in Wales, as Derek indicated, there is

a certain level of criticism of what has
happened. However, given that, at least
in Wales, there is a very wide range of
powers exercised by local government,
so there may be more of an argument
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for the appropriateness, does the
Department not consider that clause
103, which gives a power of intervention
and direction that potentially widens it
beyond the DOE to basically any other
Department, is potentially a bit over the
top and excessive, particularly given the
lack of powers in Northern Ireland? Is
that really necessary in light of the fact
that there are much more limited powers
here? | am interested to get the reaction
of the Department in connection

with that point when it comes to your
summing up.

The Chairperson: Linda, it is overly
bureaucratic, top-down and needs to be
re-examined. What is your view?

Ms MacHugh: The reorganisation and
reform of local government provides

the opportunity to restructure the
performance improvement regime for
councils, to support the delivery of high-
quality services to ratepayers and to
align that more closely with community
planning. | mentioned that there is

a clear link between the community
planning process and performance
improvement. The key features of the
new regime were supported by elected
members from the main political parties
involved in the policy development panel,
which had responsibility for service
delivery issues, and were also endorsed
by the strategic leadership board. It is
on those decisions and agreements that
the legislation is based.

The provision of a statutory framework
for performance improvement is designed
to provide a degree of consistency
across councils, but as with many
aspects of the Bill, there also needs

to be a degree of flexibility within that
framework to identify local issues that
each council may need to address,
particularly in the context of community
planning and in recognition of the fact
that it is accountable to its ratepayers.
The link between the council’'s community
plan and the setting of strategic
improvement objectives is explicitly
provided for in the Bill. The proposed
new framework is designed to move

the delivery of continuous improvement
on from the provisions of the Local
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Government (Best Value) (Northern
Ireland) Act 2002, with its more limited
focus, and place greater emphasis

on the issues that are likely to matter
to those receiving the services. The
proposal is that the 2002 Act will be
repealed when the Bill receives Royal
Assent.

The improvement objectives specified
in the Bill are as relevant in Northern
Ireland as they are in any other region.
The Department will, however, work with
local government to develop guidance
to support the operation of the regime.
| already said that, for the services that
local government provides, they will

be able to set their own performance
improvement targets. However, to
address the real concerns that | have
heard here today and previously about
the top-down approach, we are providing
an enabling power for the Department,
and, indeed, other Departments, to set
performance indicators and standards.
Those are anticipated to comprise a
suite of performance indicators that will
be specified in subordinate legislation.
They will be high profile and limited

in number. They will be developed in
partnership with local government through
the operation of the partnership panel.

There is also a need, clearly,

to coordinate those with other
Departments, and the intention is that
it would only be other Departments that
have transferred functions that would
be able to set performance indicators
for the new councils. The need for

that is because we have listened very
closely to local government about the
financing of the transferring of functions.
There was a real will, in central and
local government, for it not to be done
through a grant mechanism. So, the
moneys will be calculated for each of
the new council areas and released

to those new councils in a block. No
restrictions will be placed on how the
money should be spent or what it
should be spent on, but there needs to
be a series of outcomes because that
money has been voted into the Northern
Ireland block for the delivery of services
and the meeting of certain targets and
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outcomes. So, because of that, there is
a requirement for other Departments to
set performance indicators. That said,
we are also aware that each Department
needs to be working in conjunction

with other Departments to make sure
that the overall performance indicator
framework is not overly bureaucratic,
unwieldy or undeliverable. There will
need to be a consistency across
Departments in setting the terms.

Another Department will only be able to
intervene in the operation of a council in
connection with a function for which that
Department has policy responsibility.
The intervention powers would be a
measure of last resort and would be
invoked only if a service that has been
transferred to local government is not
being delivered. Clearly, if a Department
still has policy and legislative
responsibility, it also has responsibility
to make sure that it is being delivered.
So, that would be a power that would

be used in extreme cases, and only if
one particular council was absolutely
failing to deliver the services that the
ratepayer has paid for. That aspect of
the operation of the new councils will
technically be taxpayers’ money, as
opposed to ratepayers’ money, because
it is not money that has been gathered
through the rating process. | hope that that
has answered some of the questions.

The Chairperson: Are there any
comments on Linda’s response? If not,
we will move on to the last part of our
discussions: part 13, which relates to
the partnership panel. | invite NILGA to
comment first.

Mr McCallan: Yes, Madam Chair, and

| am sure that we are all decided that
this is the last part. The introduction

of a partnership panel is welcome. It
was cross-referenced today, so | do not
think that anyone should understate the
importance of getting it right.

NILGA is concerned that the proposed
structure of the panel makes no
reference to strategic, regional local
government membership, and strongly
recommends to the Committee that
clause 106 is amended to ensure
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that any association representative of
regional elected member leadership
in district councils in included in

the membership and operational
arrangements for the panel. That is
precisely the situation in Scotland and
Wales.

| suppose that it is worth mentioning
— briefly, because of time constraints
— what we think the partnership panel
should be for. That has been referred to
today. We believe that it should provide
a clear, two-tier negotiating framework
that should, at a minimum, have the full
11-council geography when it comes to
representation. It should also regionally
appoint political leadership for all
councils as a sector. My colleague,
Councillor McPeake, referred to the fact
that there may be specialists within
local government at councillor level
supported by officials. For example, we
have them in existence on things like
regional transportation and health. So,
we want to be a contributor, not just part
of a structure.

As | mentioned, that already exists,

and the political partnership panel in
Wales and Scotland is also co-designed
and co-administered by the two tiers

of government. It is about ensuring

that policy and investment issues are
developed and that we anticipate issues
and work as political and practical
partners.

We should also perhaps look beyond a
single Department and this Bill. There
is in existence a proposed framework
for the development of a public sector
improvement board, as espoused, as |
understand it, by the recently appointed
Minister of Finance and Personnel.

We need to make sure that they are
all integrated so that we can establish
proper two-tiered government here,
where we are all held accountable. It
is important that we should not simply
pursue getting things over the line,
because we are about transformation,
after all.

| should also make the point as a
representative of the Local Government
Association that this is not about NILGA.
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This is not about us wanting to be on
anything; it is about the sector and its
policy contribution across the totality

of councils. The Local Government
Association does not have any statutory,
legislative or resource security as exists
in other neighbouring jurisdictions. We
are merely there by virtue of our output
and our membership. Therefore, we

are not talking about ourselves; we

are talking about local government’s
credibility and negotiating partners.

Finally, we respectfully suggest that
the clause enshrines the ability of
local government to nominate its own
representatives through an agreed
appointment process. At present, the
clause appears to give the Department
control over these appointments, and all
we are saying is that there should not
just be a requirement to consult local
government prior to making a decision.
We should be able to appoint our own
representatives, again, in keeping

with the mechanism that exists in
neighbouring jurisdictions.

The Chairperson: Thank you, Mr
McCallan. Are there any other
comments? If not, | will go to Linda.
Why should the Department appoint the
members? Why should local government
not be able to do that?

Ms MacHugh: The establishment of a
statutory partnership panel is designed
to provide a forum for discussion and an
exchange of views on matters of mutual
interest and concern between elected
representatives, councils and Ministers.
In that spirit, the clear intention is that
the Department will appoint the panel,
but it will be based on the elected
representatives nominated by each

of the new councils. It is not that the
Department will decide who should
represent each of the 11 councils;

that will clearly be a decision for the
new councils. However, because it is

a statutory body, the Department will
have to formally make the appointments
to the panel. It would not work if the
Department was to determine who
should be representing each of the 11
councils, so | want to allay everybody’s
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fears by saying that this will be a
decision of and for the 11 councils.

Mr Weir: Linda, | appreciate that, and

| know that you have said that before,
but | think that there is a concern
because the wording of the legislation
perhaps gives a misleading impression
about that. Presumably, that could be
covered by a slight amendment to the
wording along the lines of including, “the
Department will appoint the nominees
of”, or words to that effect.

Ms MacHugh: We can certainly look at the
wording if you believe that it would help.

The legislation cannot make provisions
specifically related to a regional
representative body for local government
as it is not a public or corporate

body. As Derek said, NILGA does not
have a statutory footing. However,

it would be for the new councils to
determine whether a role for a regional
representative body, and there are
several of them in local government,

is appropriate. It may like to nominate
somebody from one of the regional
bodies to represent the sector as a
whole. Our understanding is that, in
Wales, the Welsh Local Government
Association president sits on the
panel as an observer. That might be
one solution, and | am hoping to look
at that, but as | said, it would be for
local government to determine who its
representatives should be. That is not
something that the Department would
wish to determine for local government.

The Chairperson: Mr McCallan, do you
want to come back on that?

Mr McCallan: | may be wrong, but my
understanding is that he is vice-chair
and he creates the agenda with the
Minister who has responsibility for

local government and community. The
observer is the chief executive of the
Local Government Association, but
obviously, in all these situations, we can
seek clarity and check facts.

The Chairperson: Are there any
comments or responses from members?
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Ms Harrison: | think that consideration
needs to be given within the partnership
panel and also in the discussion on
improvement and performance to the
performance and improvement of the
partners who are involved in the delivery
of the community plan. Ultimately, the
delivery and implementation of that plan
will, to a large degree, be determined

by the performance of those partners.
The RTPI is not clear about where the
provision is in the legislation to improve
or monitor the performance of those
critically important partners.

Ms MacHugh: It would depend on

what you determine a partner to be.

| said that the partnership panel will

be a useful forum to look at how

other Departments are performing

in their community planning duty. We
also then need to consider the role

and performance of the non-statutory
partners. However, | am not sure, for all
the reasons that | articulated, that that
is something that a Department could
or should legislate for. However, it will
be an issue in local government and in
developing a community planning policy
that the Department will need to look at
as we see how this rolls out.

Alderman A Graham: The partnership
panel will be an important part of what
happens in future. It is important that
it is as right as it is possible to get. It
is important that it does not become
overly bureaucratic and is focused. With
the best will in the world, when a body
or panel covers the whole Province,
sometimes its effectiveness becomes
blurred. Great care needs to be taken
that this partnership panel is an
efficient and streamlined way to liaise
between local and central government.
That will be the key.

Very often, local government is what it is
called. One cap does not fit all on some
occasions. Therefore, representatives
can spend a lot of time and energy
getting bogged down in stuff that they
are not interested in as far as their
locality is concerned. Some things are
generic, but other issues are more

local. We have to remember, and Derek
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said it, that local government is local
government.

The Chairperson: Thank you very much.
We have about 20 minutes left. Are
there any other burning issues that
anyone wants to raise?

Mr McCallan: Madam Chair, with your
indulgence, | want to raise an issue

not about mechanics but about money.
The association realises, and is keen
to make the Committee aware, that the
impact of many clauses in the Bill will
lead directly to increased costs for new
councils. The pragmatist in me says
that, if you get responsibilities, you have
to invest yourself. However, after reform
in April 2015, we need to consider those
among a suite of what are considered
to be new burdens. Those new burdens
need to be taken into consideration

in investing in post-reform outcomes.
This should all be about delivery, not
process. They will include, as members
of the Committee are aware, increased
administration costs, for example,

due to the new requirements on the
provision and storage of information.
That is a small issue, but it will have a
cost. There will be new commissioner
costs, increased auditor costs and
increased and more formalised
community consultation. They may all
be good things, but they will come with
a bill.

If you are a partner in government, as
the community planning ethos suggests,
you invest, you pay and you account

for yourself; you do not dump and run.
We are keen to highlight to all our MLA
colleagues in central government that
there needs to be a way in which the
costs and impact of reform can be
co-invested in. We make that point not
as a criticism but as a fundamental
reality of the funding structure of local
government. It should not be largely
driven by making transformation and
improvement at the expense of front line
services and ratepayers.

The Chairperson: That is a valid point.
Obviously, with functions will come
resources but, as you said, the other
costs need to be taken into account.
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Linda, do you want to respond?

Ms MacHugh: | am sure you are aware
that the issue of who pays for reform
has been much debated over the

past few years. The original decision
that local government would pay was
overturned, and that was on the basis
that, in the long term, the savings that
would come with economies of scale
would be met by local government, and
local government would benefit from
those. There was also a realisation
that the reform process in and of itself
would cost money, so £47 -8 million was
agreed eventually by the Executive to
help to ease the reform process.

There is a challenge for local
government to make savings. It will
start now in decisions that the new 11
clusters will make, for example, about
how they organise their services, look

at economies of scale, and how they
receive the transferring functions and
make those work with their existing
services. The transfer of functions
working group, which is lead by the chief
executive of Belfast City Council, has
just appointed consultants to look at
organisational design principles that will
help the new clusters to work through
the issues that they need to consider

in order to look at how they best deliver
services in the most efficient way possible.

The intention is not to produce a strict
organisational design chart for every
council, because again, the structure
that is appropriate for Belfast will

not suit a large rural council such as
Fermanagh and Omagh. That work is
continuing, but issues such as sharing
services and joint procurement will and
do have the ability to make real savings
that can then be put into improving the
lives of ratepayers.

We had one positive example at the
regional transition committee yesterday
from mid and east Antrim where, purely
by looking at the three constituent
councils that will form the new council,
and looking at joint procurement
strategies, they are able to save half

a million pounds. That is on just one
element of the operation. If you can
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extrapolate that through to the potential
that economies of scale will bring,

you see that that is the sort of issue
that we hope that statutory transition
committees will start to think about in a
serious way now, as mid and east Antrim
has done.

The Chairperson: Thank you. If there

are no other issues, it leaves me to
thank everybody for their input and for
attending, especially as we had such an
early start. | am sure that | speak for other
members when | say that it has been a
valuable and productive event for us.

Hansard has recorded the meeting.
All those who attended will receive a
copy of the transcript in the next few
days, and the final version will be on
the Committee’s web page under the
section on the Local Government Bill.
The final transcript will be included in
the Committee’s report on the Bill to
the Assembly, which is scheduled for
February or March 2014.

| draw your attention to an event that
will immediately follow this one in the
Long Gallery. The Assembly Research
and Information Service has organised
a seminar on RPA and community
planning. Obviously, those topics are
closely related to the Local Government
Bill. A lot of you have probably been
invited to the next event. You are
obviously very welcome to stay and
participate in it.

Finally, I would like to say a quick “Thank
you” to the Assembly’s official reporters
for transcribing the event, Assembly
Broadcasting for providing the recording
service and the catering and support
staff for their help.

Thank you very much for coming. The
task in front of us is massive, not only
the development of 11 councils, but the
transfer of functions and new issues,
ethics and codes of conduct. It is not
an easy task. Best of luck to you all
and ourselves. We will do our best to
scrutinise the Bill. Thank you very much
indeed.
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Mr Derek McCallan
Councillor Sean McPeake

510. The Chairperson: | welcome Derek
McCallan, chief executive of the
Northern Ireland Local Government
Association (NILGA); Alderman Arnold
Hatch; Councillor Sean McPeake, who is
no stranger to us; and Councillor Myreve
Chambers. You are all very welcome. |
am sorry that we have kept you for quite
a while. | saw you sitting in the Public
Gallery. We have quite a few briefings
today. Derek, you will give us a five- or
10-minute briefing, and then we will take
questions.

511. Mr Derek McCallan (Northern Ireland
Local Government Association):
Thanks, Madam Chair, but, as always,

I will defer to the elected members,
with our president commencing. We are
conscious of the time, but, because
this is the biggest Bill affecting local
government since 1972, we have
presented you with an issues paper to

impress on you the particular issues.

515.

512. Alderman Arnold Hatch (Northern
Ireland Local Government Association):
Thank you, Chairperson, for the
opportunity to give some evidence,
albeit that time is short today. The
overarching purpose of our evidence

is to encourage the Committee to cut

513.

514.

out any unnecessary bureaucracy and
control from the Bill and to enshrine the
intent of the vision for local government
by creating strong local government and
ensuring that councils can self-manage
as a democratic part of government that
is accountable to the citizen. We have
already given detailed written evidence. |
will speak on Parts 1 to 6 of the Bill and
lead the discussion on Part 3.

Last week, we highlighted the Bill’'s
highly prescriptive nature and the
desirability of enabling more flexibility
in how members may be selected

for positions of responsibility and
committee membership. We fully
support the principle of proportionality
but believe that local solutions that are
politically acceptable, fully inclusive
and agreed on should be permitted.
We also noted that there is a need for
clarification on committee chairs and
on the relationship between schedules
3 and 4 on the prescription of outside
bodies. Should the Committee so
wish, we can further discuss the
issues that we previously highlighted
as arising in Parts 1 to 6 and possible
solutions. After all, NILGA has become
an improvement tool as well as an
advocate for local government, should
the Department care to co-design things
with us.

In many respects, the crux of what we
are saying today is that we need very
clear guidance on how to deal with the
issues. The Minister cited

“programmes that impact across a number of
district electoral areas” — [Official Report, Vol
88, No 2, p64, col 1].

as one type of decision requiring a
qualified majority vote (QMV). That
could be interpreted as relating to
many decisions that a council makes,
and that is simply too wide and too
vague. Therefore, we need some
clinical guidance. NILGA encourages
the Committee to ensure that the
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Department engages fully with local
government in drafting those particular
standing orders to explain exactly what
we mean by something that impacts
across district electoral areas (DEASs). It
is not clear what that means or what it
might be.

On the issue of call-ins in clause 45,
there is a critical need to agree and
clarify the definition of the requirements
for call-in and to identify formally the
range of circumstances to which call-in
applies. We believe that the Department
must be fully open to changing those
arrangements through a formal review
process. If use of call-in seems to be
causing concern in the new councils, we
need to be able to review the situation.
The vision is to create a strong,
empowered local government, not to
imprison it in open-ended regulations.

521.

Time constraints today mean that we
would welcome an opportunity to come
back to the Committee. Alternatively,
may | suggest that a subgroup of the
Committee take a day out, hosted by
NILGA, and go through the Bill line by
line. We are forced, because of your
time constraints, to cut back on what we
want to say and on allowing you to ask
pertinent questions. Therefore, we invite
you to consider that possibility early in
the new year so that we get the time

to go into the nitty-gritty of some of the
clauses.

The Chairperson: Thank you. That is a
good idea, and | will consult members to
see whether they would be interested in
forming a subgroup.

Mr McCallan: Madam Chair, with your
indulgence, we will ask Councillor
Chambers to continue as we work within
your time constraints.

Councillor Myreve Chambers
(Northern Ireland Local Government
Association): NILGA is keen for the
Committee to consider the financial
impact and administrative burden

that Part 8 of the Bill will have on
councils. The main issue that requires
solving for local government in this is
in clause 50, which deals with access

522,

of the public and press to committees
and subcommittees. NILGA would

like the Committee to note that it

is fully supportive of openness and
transparency in government, and that
includes openness and transparency in
councils. We place value in the ability
of elected members to have early
policy discussions within subcommittee
meetings, which are minuted but to
which the public and press, by default,
do not have access. Minutes of those
subcommittees would be published and
presented for open committee meetings.
NILGA’s view is that that allows for
freer discussion and debate. To extend
clause 50 to subcommittees would be
damaging to the democratic process.
NILGA strongly recommends that clause
50 be applied to committee meetings
but not those of subcommittees.

Part 9 of the Bill deals with the conduct
of councillors. Last week, NILGA led

on the discussion about the code of
conduct, which we strongly support.

We look forward to its publication but
again raise the issue of the need for

a specific appeal mechanism, which |
think is vital, that should be enshrined in
the new legislation, as well as the need
for a procedure for minor complaints.
NILGA members are also keen that the
Committee explore a wider approach

to conduct; for example, to utilise

and apply the mechanism for elected
members on policing and community
partnerships and other formal
partnerships prevailing in councils that
are crucial to safer communities and
the local economy. Just because these
are different governing departments
does not mean that good conduct
benchmarks cannot be transferred. That
would be a good use of time and money,
with good outcomes.

Part 10 addresses community
planning, and its introduction will be

of great benefit to councils and the
communities that they serve, especially
taken alongside other and existing
transferring powers. It is good that

the foundation programme, which was
jointly developed with local government,
has now been issued. To ensure that
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community planning can succeed in the
Northern Ireland context, we believe
that a number of key issues must be
addressed.

There is widespread concern in the local
government sector that the proposed
legislation is not strong enough to
compel partners to participate fully,
ensuring investment of time and
budget by senior decision-makers in
order to fulfil the identified objectives.
Although community planning is of
course about building relationships and
working together, financial resources
will inevitably be required to deliver on
the full range of necessary actions.
Those resources should be found from
all participating partners. Colleagues in
Scotland with long-standing experience
of operating a council-led community
planning system have identified the
omission of a clear reference to
resources as a particular weakness in
the Bill.

NILGA urges that the Bill be
strengthened through the insertion

of appropriately worded clauses —

for example, at clause 69(3) — to
provide the required reassurance to
councils that partners will have to
attend, sending senior officials, and,
where required, to align their budgets
accordingly. For example, it could
explicitly state that the determination
and implementation of a community
plan would require specified and
relevant partners to invest the human
and financial resource to achieve a key
performance target within the plan. That
would be a good approach and would
put plans on a businesslike footing, with
the community as custodians, through
council, of a local public purse.

There is a particular issue with how
Departments have been included in the
Bill. At present, Departments are tucked
away under a miscellaneous heading
rather than grouped with councils and
partners that also have duties. The
wording of the proposed duties of
Departments needs strengthening to
ensure that all parties that are relevant
to the success of community planning
have strong obligations placed on

526.

527.

528.

them. A reciprocal relationship with
performance improvement is vital in a
central government/local government
partnership relationship.

Overall, community planning is, in many
respects, an opportunity for councils

to have responsibility for many of the
things that we do not have the delivery
power over. We are not in England,
Scotland or Wales. We do not have one
quarter of the public purse but one
twentieth. Therefore, do not, please, give
us weak community planning wording
that places a responsibility on councils
and a get-out clause for Departments
and agencies. Thank you very much for
listening.

Councillor Sean McPeake (Northern
Ireland Local Government Association):
| will touch on three issues: key
performance improvement, the
partnership panel and the proposed
control of councils by Departments.

The performance improvement model
proposed in the Bill is largely taken,

as you know, from the Welsh model,
without consideration being taken of the
differences between councils in Wales
and those in the North. We believe that,
since councils here are largely financed
through the rates system rather than
through a central government grant,

the approach outlined in Part 12 is too
top-down. Additionally, we are concerned
about the objectives specified in
clauses 87, 88 and 92, in that there are
already duties to report on fairness and
sustainability. The list of duties, as lifted
from the Welsh legislation, must be
re-examined to be relevant to us and to
reflect the duties with which councils are
already expected to comply.

The selective approach that has
been taken to drafting Part 12 is
also of serious concern to us. In the
Welsh model, there is a requirement
on directorates to work with the
councils prior to interventions to do
with performance improvement. We
encourage the Committee to examine
the Welsh model to ensure that the
more constructive, collaborative ethos in
Wales is replicated here.
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The Committee is also encouraged to
examine the policy proposals made

by policy development panel B (PDP

B) to the strategic leadership board

in 2009. | understand that a memo

was sent to you yesterday or the day
before about the partnership approach
to the development of future guidance
and performance indicators. The

Welsh model and other more top-

down approaches to performance
management in other regions have
provoked criticism and have been
largely abandoned in favour of a self-
managed approach. That, coupled with
a dedicated improvement body, would
be less bureaucratic and less costly
and would not take resources out of

the front line and into the machinery of
over-regulation. NILGA says that to adopt
a system that is perceived to have failed
elsewhere will be disastrous for the
transformation of local government here.
Ask Welsh local government and the
Wales Audit Office.

Briefly, on the matter of an improvement
body for local government, we suggest
that that is urgently required. That is
being dynamically developed and is
timed to be in place in line with the

new councils taking full effect by April
2015. NILGA seeks to complete the
consultation on that, which is currently
well developed, and to report to the
Committee before or during February
2014. We recognise and support

the work that has already been done

by Dr Clive Grace, commissioned

by Belfast City Council, earlier this

year. It requires that a performance
framework for councils be constructed
as a whole system, taking into

account not institutions but policies
and the capacities of the sector. The
improvement body could be funded
through subordinate specified bodies
legislation made under the Local
Government Finance Act 2011. We
enquired about that and understand
that a working group has already been
set up. We particularly request that the
Committee consider the scale of powers
provided to the auditor and Departments
on performance improvement and
ensure that a proportionate approach

531.

532.

533.

534.

be taken. Council performance
improvements must be self-managed.

Clause 103 must be amended to ensure
that a Department can intervene in

the work of a council only on matters
pertaining to the policy function of

that Department. The clause could be
redrafted to echo the content of the
supportive approach that is designed
for Welsh Ministers, as previously
highlighted.

Clause 97 in particular over-empowers
the local government auditor. A policing
role for the auditor is inappropriate,

and the clause reduces the democratic
role to a bureaucratic function. It is
ultimately up to the electorate to decide
whether a council is successful. There is
potential benefit to the local government
auditor being asked to provide
assurance on the implementation of

an agreed framework, but we suggest
that it is inappropriate of the auditor

to comment on work in progress or to
make predictions about future workings
of councils.

On the work of the partnership panel,
which we touched on last week at

the stakeholder event, we very much
welcome the proposal. We reiterate

our concern that the wording in the

Bill makes no reference to strategic,
regional, local government membership.
Therefore, we suggest that clause

106 be amended to ensure that the
association representative of district
councils is included in the membership
and operational arrangements for the
panel, which, after all, is the case in
Scotland and Wales. The Bill, as with
the present mechanism, diminishes the
role of the elected member. No regional
body is a bad democracy. We also
recommend that the clause enshrine the
ability of local government to nominate
its own representatives through an
agreed appointment process.

Finally, NILGA is strongly opposed

to the word “control” in Part 14, the
title of which is “Control of councils

by ... Departments”. We believe that
Departments should work with councils
alongside the partnership panel rather
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than attempt to control. We will seek
specific consultation on Part 14. The
levelling and widening of control over
councils as expressed in the Bill is
costly in time and money to both parts
of government and enshrines a punitive
process rather than enabling outcomes.

The Chairperson: | forgot to say to all
members and to you that the session is
being recorded by Hansard.

Mr McCallan: Thank you for that. As

| wrap up on behalf of the members

of the association, let me express our
gratitude not only for today but for the
analysis and input that Committee
members have made to something

that is important for local democracy.
Not since 1972 have we had a Bill
placed in front of the people here that
requires being studied forensically

and got right. Our view, Madam Chair,

is that local government is perhaps

the most public-spirited area in public
service in NI. Members will work

across constituencies for constituents
on any matters, even those that they
are not responsible for, and, from the
perspective of the Bill, we believe that
our input is really important and that the
legislation should be co-designed with us.

In conclusion, | think that we have to
look at the outcome of the Bill rather
than at the minutiae. It should be a
triumph of local democracy, and, at
present, a lot of it is good. We are

a constructive organisation and a
solutions provider, but some of the Bill
will divide, control and diminish local
government. Our public spiritedness
and professionalism are limitless, but
our capacity, resources and patience
are not. Thank you for your time. We are
happy to take questions.

The Chairperson: Thank you very much
indeed, Derek, and the councillors. You
have been very proactive in helping us to
look at the Bill.

543.

The issues that you raised today were
all voiced at last week’s stakeholder
event. We heard that you think that
the Bill is top-down, over-bureaucratic
and too prescriptive and that you think

540.

541.

542,

that we do not have same power here,
so the Welsh model does not apply.

The departmental officials, mainly Ms
Linda MacHugh, responded. How do you
feel about her responses? Were you
satisfied ? Were you reassured by them?
Do you want to make any comment to
the Committee about the Department’s
responses to your queries last week?

Mr McCallan: | think that more work

is needed, and that work involves
cooperation, trust and partnership.

We do not have all the right answers,
but we have the capacity to provide
solutions to make things better. There
are enhancements to the Bill that would
help local communities, local democracy
and local investment. We are acceptant
of the fact that the Department is
required to do its function. We want

to be enabled to do ours. The NILGA
members may wish to strengthen that
comment.

Councillor McPeake: There are many
strands to what we have talked about
today. The more that you talk about it,
the more issues come up, and that was
very relevant at the stakeholder event.
| would welcome further engagement if
you were to take up the offer of coming
to meet us so that we can tease out
all the issues. It is only through taking
that holistic approach that we will get a
desired Bill, which is one that will work
for all of us.

Mr McCallan: In answer to your
question, Madam Chair, the feeling that |
get is that there is an attitude problem.
There seems to be a reluctance to
share, work together and work with,
which are the words used in the Welsh
and Scottish models. It seems that we
will regulate and we will control. It is an
overall attitude. We are not satisfied at
this point that that has changed, despite
the many meetings that we have had
with the Department.

Mr Weir: Thank you for the presentation.
The key points focus clearly on some

of the issues. Without prejudice to the
position that the Committee takes, |
have seen NILGA’s full submission,

and where there are problems, they
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are reasonably fixable, but there is a
lot of detail in it. The suggestion of a
subgroup from the Committee doing the
equivalent of the guts of a day with you
to go through the Bill line by line would
be very helpful.

| have a couple of comments to make
before | ask a couple of questions. The
appeal mechanism and the code of
conduct seem to be a no-brainer and
need to be put in place.

First, on direct regional representation
on the partnership panel, do you
envisage that level of amendment
making specific reference to a regional
body without necessarily naming NILGA?

Secondly, the issue of control of
councils under clause 107 was raised,
and Councillor McPeake said that

that is, at best, fairly excessive. You
referred to the fact that there is a
potential amendment in connection to
that. On the performance improvement
proposals, you mentioned the cut-and-
paste job from Wales. | wonder whether
there has been any discussion with the
Department around alternatives.

I will get all the issues out in one go. In
Alderman Hatch'’s initial comments, he
talked about proportionality and finding
a local solution. Is that on the basis
that, if there were an agreed solution,
presumably, with a sufficient level of
buy-in for QMYV, that would be presented
to the Department for ratification? It
strike me that if you have something
that everybody is agreed on, it seems
a bit perverse to say, “No, you cannot
have that”.

On the QMV side of things, as you
said, there is concern if things are

too widely drawn on, for example, the
capital investment side and projects
crossing DEAs. Belfast, in particular,
has made the point that virtually any
capital project that it does will have

an impact on a range of DEAs. That
could become a factor. Do you think
that QMV should be restricted purely to
circumstances in which it is used as a
call-in mechanism? On that point, if you
have that mechanism, there must also

549.

550.

551.

552.

553.

554.

be some device that qualifies whether a
call-in is legitimate. In the legislation, it
is, essentially, the chief executive getting
the approval, or otherwise, of a lawyer.
The concern is that that could create
very different responses.

The final point is for Councillor
Chambers. You mentioned community
planning and the need to strengthen
that provision. Do you have any thoughts
on how that could be strengthened?

It is legitimate to say that it needs

to be strengthened to ensure that it
works and that the appropriate people
are at the table. My concern is that

no matter what is in the legislation, a

lot of community planning will depend
on the willingness of groups to show

up. There may be a legal requirement

on somebody to be there, but what
about the extent to which the Housing
Executive, the local health trust etc buy
into it? | wonder how we will crack that
problem, because | am not sure whether
there is a form of words in legislation
that can automatically do that, although
it might help. What do you have to say in
response to that range of questions?

Mr Boylan: Thanks, Peter, for putting
that on record on behalf of us all.

The Chairperson: Have you left anything
for anybody else, Peter?

Mr Weir: If | have not, it will be a short
session, Chair.

Councillor Chambers: My experience of
bodies coming on board in partnership
with local government has not been very
good. Even the PCSR for example, has
not been very good. Maybe two of three
or two of six turn up. They neither have
an input nor do they appear, with the
result that you are left with the elected
members and the independents.

We will be heavily audited and
performance managed. Community
planning is massive, one of the biggest
areas in which local government will be
involved. However, there is nothing in
the legislation that says that you “must”
do this, “must” do that or “shall” bring
your money to the table, or whatever the
case may be. We will be audited on our
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performance in managing community
planning, but it cannot be left to local
government to fund it, and that is my
fear. The public know that community
planning is coming to local government,
and their expectations have been built
up to such an extent that they believe
that it will be the panacea for everything.
Unless there is cooperation on revenue
and time with the Departments and
outside bodies, community planning will,
in my view, be a Cinderella of the Bill.

I think that this has to be legislated
for: they have to be there, and they

have to bring their resources. | had

a conversation with a person from a
statutory body, whose view was, “If the
reform of local government had been
brought in when it was supposed to
have been brought in, things may have
been different. We have produced plans
for up to 2018. Do you think that we

will change our plans when community
planning comes to local government?” |
said, “No, we don’t expect you to change
your plans, but we could at least be part
of them and influence what you do in the
future.”

The Chairperson: Can you align your
plans with the Departments’ existing
plans?

Councillor Chambers: The problem is
the different timescales. The South
Eastern Education and Library Board’s
plans for our new area could differ from
what is required, but, because of all the
changes, it will not change direction.
Unless some reciprocal arrangement

is made, and the Bill is designed to
cater for such issues, community
planning will be a Cinderella, but it
should not be. Everybody should grasp
this opportunity and take it forward,
because it will define what their area

is like in the future. That is what is
required rather than the piecemeal
attitude of, “We can’t do that, because
we are already doing this”, or “You
can’t do that, because we’re already
doing something else”. It is up to the
community to decide, with everybody
else, what it wants. Unless everybody is
on board with their resources as well as

558.
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their time, it will not work. | do not know
whether that answers your question.

Mr Weir: Yes.

Councillor McPeake: | will follow

on from Peter’s point. This is where

| see the worth of the partnership
panel coming into play. Some sort of
mechanism would cajole, force, call it
what you like, the Departments to align
their plans to local plans and to report
back if that was not happening the way
it was supposed to. More specifically, |
want to address the wording of the Bill.
We are not saying that NILGA has to be
prescribed in legislation; our suggestion
is to match what is, | am told, currently
in place for the Department for
Employment and Learning (DEL). Within
its framework, it is stipulated that it
must ensure that an association that is
representative of district councils takes
part in —

Mr McCallan: That relates to
employment and takes relevant
legislation from elsewhere and puts it
into tailored NI activity.

Mr Weir: Does DEL use a particular form
of words? If so, could that be forwarded
to us?

Mr McCallan: There is a particular
form of words. As you say, today is not
really about finding the words, but they
do exist in statute in NI, and that is
what we are keen to do. We are keen
to make sure that anything good in the
Bill is kept and anything that requires
improvement is modified. That should
not be done by edict or chastising, but
by making it to a completely good Bill
rather than having a curate’s egg that is
good in parts.

| am trying to respond quickly to some
of the many questions raised. Mr
Weir made a point about clause 97.

In particular, we think that the role of
the local government auditor should,
perhaps, be taken literally: it should
audit what is being done. Trying to
future-proof, predict or say that we think
that local government should be doing
this or that redefines the role of the
local government auditor and starts
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to bring in, for example, the need for
a performance framework for local
government.

Interestingly, chief executives and
elected members are delighted that
there is ministerial and departmental
interest in the performance of local
government. We just need to have a
system that will reflect the national
and local performance priorities in
the Programme for Government. Let
us not build in so much rigidity and

S0 many processes that the time of
intelligent people will be taken up with
performance management that is way
over the top and of no consequence to
ratepayers or taxpayers. A framework
could simplify that, which is what
Councillor McPeake was referring

to when he mentioned the extract
from Clive Grace’s performance and
accountability report. Auditors do
different things in other jurisdictions: let
us be contemporary about this.

| reiterate our president’s comments
about qualified majority voting and
call-in. There was a long-standing,
cross-party piece of work, which

was almost like Jon Snow doing the
election statistics. | mention that not
to be facetious but because people
looked at the political demographics
and the flexibility and the tolerance
levels of a cross-party approach, and
they came to an agreement. If they
came to an agreement and the political
demographics are still there, why

tinker with that? It was professionally,
politically and passionately delivered in
2009-2010. All we are saying is that, if
there is a construct in place that shows
consensus, let us not play about with it.

Mr Weir: There were two specific issues
with the call-in. First, to be fair, there is
no agreed or worked-out position that
somebody will determine the legitimacy
of a call-in. Do you have any thoughts on
whether the one formula offered in the
Bill is the right one or whether there is
an alternative?

Secondly, there is the question of
definition.

568.
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Alderman Hatch: That is really what we
are asking for.

Mr Weir: From a definitional point

of view, it is about trying to ensure
adequate minority protection without
creating gridlock. The issue that you
raised about there being too wide a
definition for QMV seems to identify it
as an area of concern.

Alderman Hatch: We raised this
question again today because we see

it as one that needs to be looked at
closely and clarified so that it does not
cause councils to be unable to function.
In the midst of all the transformation,
councils must be able to deliver services
and make decisions. So that is what we
have called for, and | agree with you that
it needs to be looked at and specified
carefully.

My one further point is on the listing of
bodies that are partners in community
planning. Councils have been given

the function of leading, but leading a
Department such as the Department of
Health or the Department of Education
will not be easy — look at the Scottish
model. It could be 10 years before the
programmes of work align; it will not
happen overnight. So we need to keep
the expectations of the community under
control. It will take a lot of talking to
gain the trust of those big organisations
because, as Myreve said earlier, we

are delivering only one twentieth of the
Northern Ireland Budget, so this has to
be proportionate. If local government,
which is the small player in the
budgetary field, is required to observe
performance measures, the same

rules should apply to the Departments’
performances. If they fail to perform,
we will find it difficult to perform our
community planning role.

Mr McCallan: | am sure, Madam Chair,
that that will come out eventually in the
review of Departments and the role of
the Northern Ireland Assembly, which we
look forward to participating in further.
However, there is one opportunity to
solve this. One of the great things
about shadow council is that you can
test things. In the period from 23 May
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to April 2015, there is an opportunity,
perhaps through informal all-council
activity, to ensure that the sort of point
raised by Mr Weir about guidelines on
what can constitute legitimate call-in
can be tested and illustrated. We have
the capacity to do that. | know that the
Department is as exercised as we are
about getting this right in time for April
2015. However, there are things that
can be placed in a Bill, and there are
things that can be tested only in real
time — we want to do both.

The Chairperson: | recall that Ms
MacHugh said that there would be
guidance on and a set of criteria for,
for example, eligibility for call-in. Is that
what she said?

Mr Weir: There must be a definition of
eligibility. There is also a separate issue
that, however it is defined, whether
through legislation or regulations,
ultimately someone must take a
decision. When councillors sign a bit of
paper that says, “We want this decision
called in”, it could be 100% legitimate,
vexatious or somewhere in between.
Someone outside the council must
make a decision on whether it fits the
criteria. It is a question of identifying
the appropriate person or body to make
that decision, and that is important.
There might not be a better solution,
but | am not entirely comfortable with
the legislation as it is now: it states
that it is enough to get a town clerk

to send it to a lawyer. However it is
changed — for example, by getting

the opinion of a panel of lawyers —

the problem is that there could be,
depending on who is asked, 15 different
solutions and different interpretations in
different areas. | can see that leading to
problems.

Mr Eastwood: Thank you very much

for your presentation. There is quite a
lot in it and, unfortunately, we do not
necessarily have the time to go through
all of it. | would very much welcome an
opportunity, early in the year, to do that.
All of us should be open to improving
and enhancing the Bill, particularly
community planning, much of which
can be strengthened. | have had some

576.

577.

578.

experience on Derry City Council of
trying to get outside bodies to come
to committees, in preparation for RPA,
that were specifically set up to deal
with such issues. We were not always
successful in getting people to come
and engage in the way that we would
like, although some were better than
others. However, that is beside the
point, and we can go through all that
detail at another time.

Specifically on public and press access
to subcommittee meetings, | understand
that there are occasions when you need
to be able to do things outside the full
glare of publicity. That is very important.
However, | am slightly concerned

that we might get to a stage where
subcommittees would be doing a lot of
the work — almost all of it — and then
standing committees would merely be
rubber-stamping it. | do not know what
you think about that. There has to be
some way to ensure that there is as
much public scrutiny as possible while
allowing a bit of privacy when required.
Have you any thoughts on how that can
be engineered?

Alderman Hatch: At the moment,
anything that relates to staffing issues
must go to committee, for obvious
reasons. So | imagine that you could set
down areas for which it was acceptable
to meet in committee without the
public or press present. Commercially
sensitive information, such as a new
contract, should be discussed in
committee. However, the result of that
discussion should go to the full council
for ratification.

Mr McCallan: Supplementary to that,
| am aware that the Bill has current
specifications, which outline that
personal, confidential or legal issues
can be discussed outwith media and
public access. Our issue is more to
do with the governance of councils
and outcomes. Councils are not
homogeneous — they never should
be, otherwise the local aspect of
government is lost — and a number of
them use the subcommittee process,
perhaps for elected members for the
first time, to discuss how to deal with,
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say, spatial planning, or a particular
locality issue. All | am saying is that

we should be careful that we do not
punitively overburden councils to

an extent that it prevents the local
democratic thinking that ultimately leads
to decisions.

We must add a caveat. | think that it
was Councillor Chambers — forgive me
if | am wrong — who pointed out in our
presentation that we are on record as
wanting openness and transparency.
Decisions can be recorded, and they can
be on the infamous Twitter, the internet
or available in hard copy in libraries

as soon as possible. This is not about
withholding information; it is about the
ability to discuss.

Mr Eastwood: There is definitely room
for compromise. My concern is that, as
often happens, much of the work will be
done in these committees and then, all
of a sudden, the public will be presented
with a decision, without knowing much
about how that was reached. | think that
there is a halfway house between your
position and that currently in the Bill.

Councillor Chambers: In our council,
we have a few subcommittees, which
are set up only for a specific purpose.
Usually, they perform scoping exercises
when the council is considering doing
something. The subcommittees do not
make decisions; they bring their findings
to the main standing committee, which,
in our council, is the full council anyway.
We do not have separate committees,
so every member of our council has an
input to everything.

What concerns me is that the
prescriptiveness of the legislation would
not allow those scoping exercises to be
done by a small number of councillors
in order to bring a report to the standing
committee. | have no problem at all
with issues being dealt with in public. |
am more concerned about the scoping
mechanisms in subcommittees. You
cannot have the public present when
discussing, for example, where the next
leisure centre will be, because it may
not even come to fruition. It may be
cost-prohibitive. You do not know what
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the situation is, but, if the public are
there, talk of a new centre will be in the
stratosphere before you even get home.

Mr Eastwood: | completely understand
that, and | have no fixed view on it.

Councillor Chambers: The issue is for
subcommittees.

Mr Eastwood: We need to protect
against the potential for everything to
be done behind closed doors, but |
understand where you are coming from.

Councillor Chambers: If the legislation
is too prescriptive, it will prevent the
council getting on with its normal day-to-
day business.

Mr Elliott: Thank you for your
presentation. It was very good and
helpful, and | congratulate you on that. |
agree with quite a lot of it — not all, but
a vast amount. | do not know how we
will get through the Bill, Chair, because
we do not have the time today. Even if
we spent a full day on it, | do not know
whether we would get through it all.

Councillor Chambers: We can spend
many days on this. [Laughter.] We want
to get it right.

Mr Elliott: Derek, | am not sure that
everybody would agree with your
statement on the public-spirited nature
of government. | am not disagreeing with
you, but others may not think that.

Mr McCallan: You are quite right. |
agree with your sentiment that they may
not. | have seen people doing fantastic
work on, for example, gritting. You would
expect me to advocate the best in local
government, and there is a lot of the
best.

Mr Elliott: It was only a comment.

First, can you see all councils reaching
a common agreement on the qualified
majority and call-in, which are detailed
in clauses 44 and 45, particularly on
aspects required to go into standing
orders?

Secondly, you mentioned the
substantially increased costs of RPA.
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Have any councils carried out additional
work to assess the cost to each
individual council?

My third point is the concern about
the preservation of local identity. With
much larger councils, that will be quite
difficult. Do you have any specific
proposals on that?

Finally, does NILGA have any comment or
view on the report of the remuneration
panel?

Mr McCallan: | think that there will be
common agreement. Look at the work
done just two or three years ago on QMV
and call-in. It was forensic, it was cross-
party, it required a lot of man hours —
or people hours, Chair — and agreement
was reached. So, with minor local
variation, | think that having common
standing orders across the emerging 11
councils is achievable. It will, however,
require legwork and brain work to get it
right.

Common agreement was also reached
in, for example, the north-east of
England, where the Association of
North East Councils looked at a code of
conduct. Everyone worked together to
achieve a code of conduct across the
12 unitary authorities, which used to
number 25. It is one of the reasons why
we get together regionally and produce
a sectoral response. It is one of the
added values of a local government
association. | think that it can happen.

Mr Elliott: Do you see that being led by
NILGA, Derek?

Mr McCallan: The members would
prefer to use the word “coordinate”,
because we inform rather than lead our
councils. The councils lead us, so we
would coordinate it.

Eventually, a substantive, cross-party,
all-council piece of work will emerge, and
it will have examined not only the actual
cost but the forecast cost of RPA. That
has to work its way through the regional
transition bodies as urgently and
dynamically as possible, but significant
work has already been done.

601.
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Our members may want to answer on
the preservation of local identity and
remuneration. | would say that there
is a little bit of work to do. Consensus
is building that whatever has been
presented by the remuneration panel
might require a little enhancement.
However, | will, as always, pass to our
members to talk about identity and so
on.

Alderman Hatch: On identity, |
understand where Mr Elliott is coming
from. It is such a large geographical
area. | can see community planning
probably kicking in in order to tackle
that problem in that, if a community
has had issues, the elected members
from that area could form a group or
provide a platform for those issues

to be addressed. The last thing that
we want is a proliferation of parish
councils spinning out of the 11
councils. However, that could happen.
In France, which is supposed to be
very democratic — although, when

you scratch the surface, it is, perhaps,
not — there are representative bodies
and elected councils with very small
populations. We are now in a situation
where the populations are very much
the same and very much larger. Local
accountability will be difficult. Take, for
example, my area of Armagh, Banbridge
and Craigavon. They are three entirely
different types of councils with different
assets. You would like to think that
you could deal with that; take the best
out of it and ensure that the identity of
the ecclesiastical capital of Ireland is
maintained, together with that of other
areas. That will take effort. One way of
dealing with it is that small communities
should have their issues and problems
dealt with by the elected members in a
district electoral area (DEA).

As regards remuneration, | think that |
commented that the panel reflects the
importance that it puts on councillors,
which is very little.

Councillor McPeake: Chair, some of

us were at the political reference group
earlier in the week when that was tabled
for the first time. We have not yet had
the opportunity to discuss it through
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NILGA, although we will. | suppose

that it will also be led by the National
Association of Councillors (NAC), which
will have a big input. It is early days yet.
There is a lot more work to be done,
shall we say.

610.

Mr McCallan: Our programme for local
government in 2014 will assuage some
of the issues that have been raised
about local identity. What are we doing?
We are developing in partnership a
programme for local government. Why
are we doing that? Because, if your
timetable is met, there will be a new
Programme for Government shortly
after that. This time, we would like

local authorities to be part of the new
Programme for Government, rather than
be referred to as an RPA item by which
26 councils become 11. There is a
challenge for us, and for you, with regard
to local democratic accountability, to
refer back to Mr Elliott’s identity issue.
It is hugely important. Where there has
been success elsewhere, let us bring
the good from there and tailor it to NI.

The Chairperson: That is a good

point. In producing the Programme

for Government, we need to take into
account local government issues,
policies, aspirations and targets as well.
Are you OK with that, Tom?

Mr Elliott: Yes. | have a number of
issues, Chair; however, | would prefer to
leave them.

Mr Boylan: Thank you very much for
your presentation. Other members have
already asked most of my questions.
However, | noted a couple of points.
Although, as the Chair said, we are
talking about the Programme for
Government, the Bill is vital. We need
to go through it line by line to ensure
that we get it right and that we empower
councillors to represent and better their
communities and to continue to do so
in future. That is what this is all about.

| noted what Alderman Hatch said. |
welcome the comments about Armagh
because there are different dynamics
and diversities that we need to manage
sensitively in community planning in
particular.

609.
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With regard to subcommittees, |
recognise that you need the opportunity
to represent the people and to bring
things to the table and report back, as
you have said.

Councillor Chambers: It is flexibility.

Mr Boylan: Absolutely. | understand
what one of the members was trying to
say, and | am glad that you raised that
important point. | want to make three
points. You mentioned attitude, which |
would like you to expand on, because we
need to get to the bottom of it. We need
to start on a fresh footing. Arnold, it was
you who mentioned that issue. | would
like you to expand a bit more.

Alderman Hatch: Yes, | find that we are
continually trying to claw a situation
back from a position taken by civil
servants. For example, we were told
that an area, | am not sure where,
would need new legislation. Through
work with our colleagues across the
water, we found out that the legislation
is already here. It is the Finance Act
2011, which specifies district councils
as a representative body of two, three,
or more, councils. The legislation was
already there, but we had to find that out
for ourselves. There was a reluctance
to share that with us. We would like the
Department’s officers to be willing to
say, “This is what we think. What do you
think?” before it is written down and
dictated to us. That is what | mean by
attitude.

Mr Boylan: That is grand. It is new
legislation — the most major piece of
legislation for local government in 40
years. There is a lot of good stuff in it. A
great deal of good work has been done
already, but there are a few things that
we need to look at.

Has consideration been given to whether
a review should be initiated of all the
issues and processes on community
planning and holding partners to
account to ensure that they are playing
their part?

Councillor Chambers: To be fair to local
government, there should be a review
of the agencies taking part, because,
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at the end of the day, performance-
management obligations will be set in
the legislation on local government,
which we will have to meet. If we do not
meet them, and if we do not carry out
all our functions, we will be subject to
whatever penalties or surcharges there
will be.

The same should apply to the
representative and agency bodies that
are coming to deal with community
planning. If they do not perform, it will
reflect on local government. There
should be a review into the aspects of
their cooperation, more than anything
else.

625.

Mr Boylan: That is the point that | am
trying to make.

Councillor Chambers: There definitely
should be, because, as | said, we

will be performance-managed on all

the aspects that are coming to local
government, one of which is community
planning. If only two or three of the
partners are operating the system in
the correct manner, the system will not
work properly. Therefore it should have
a review.

Councillor McPeake: Rather than a
big-bang review, | see it as a constant
review, mainly with the work of the
partnership panel. If the partnership
panel and the local government sector
work together with Ministers, they will be
hearing things consistently; therefore it
should not come as a surprise if things
are not working out as planned. The
partnership panel should be meeting
periodically with up-to-date reports of
how the key players are working, or
not, in different areas. In my view, that
should be an ongoing review.

Mr Boylan: | was only throwing out the
question about a review; | did not get
into the detail of how long it should be,
but you agree with the concept.

Councillor Chambers: Yes, definitely.

Mr Boylan: | have two quick

points. | agree with expanding the
commissioner’s role. An issue that |
have, and which we have noticed in

623.
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other legislation, is the clear guidance
and guidelines. You will agree that
they need to be set in stone and to

be robust. Are you getting the feeling
that that is what is coming through the
legislation?

Councillor Chambers: No.

Alderman Hatch: That is the very point:
we do not get a sense of it until it has
been presented to us. We would rather
have a discussion about it and say,
“This might work. That is a good idea.
That is not a good idea”. However, that
is not happening.

Councillor Chambers: | am not sure that
we are being listened to. We bring a lot
of valid points to the table, but the civil
servants seem to have a very illogical
way of thinking. Getting them to define
the call-in procedures in our discussions
with them was like pulling teeth. We
cannot get them to define anything. Call-
in procedures, and what you can call in
against, need to be defined in the Bill
rather than be left to anybody to define.

I know that local and central government
can be very bureaucratic, and, coming
from the private sector, | know how
bureaucratic it is. However, it will slow
things down even more if there is not
real definition in the Bill of what can and
cannot be done.

Mr McCallan: To encapsulate, | would
not specifically refer to attitude. What
we have is a suite of mechanisms that
have to be looked at and participated
in. I have no issue whatsoever with
the talent, expertise and willingness of
Departments and departmental people
in trying to get solutions. However, it
seems as if a labyrinth of processes
has been put in place that are almost
like cement, and you know that there is
a different way. If we could, we should
lift the lid on this and look at it afresh.
None of this is insurmountable, and

all of it can be done on time. That is
the attitude that | am referring to. Let
us enable rather than inform one way.
There are solutions that will require us
all to be positive.
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The Chairperson: We also have to bear
in mind that this is primary legislation;
it is enabling legislation. There will be a
raft of regulations and guidance coming
through. This is months before the
statutory transition committees (STCs)
and all the rest of it. There is always a
consistent message from you that you
have not been consulted properly, that
there is not enough communication
between Departments and NILGA, and
that there is a top-down approach.

Mr McCallan: There are 12
Departments mechanically
administrating 11 local administrations,
which takes the democracy out of the
two-tier elected member role. That
should not be driven by institutions

or processes. The outcome should
demand that we de-institutionalise this
and have a healthy participative two-tier
partnership.

The Chairperson: Working together, yes.

Mr Boylan: You mentioned primary
legislation, Chairperson. Whether it is
enabling legislation or not, we should
have foresight of subsequent legislation.
We need to have a better understanding
of it to decide what we need to do.
Sometimes, in legislation that we have
done in the past, it has been a catch-up
issue. We now have an opportunity to
look at that.

The Chairperson: OK. | need to bring
the discussion to a conclusion. | am
aware that the NIPSA representatives
have still to make their presentation.
There seems to be quite a bit of interest
from members for a subgroup. Peter
looks puzzled at the suggestion of a
subcommittee.

Mr Weir: No.

The Chairperson: OK. | will make a
suggestion. We are going into recess,
and plenaries will not start again until
13 January. Our first committee is on
Thursday 9 January. If we put in an extra
meeting on Tuesday 7 January, perhaps
we can take up your suggestion of
looking at the Bill clause by clause.
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Mr Weir: May | make a slightly different
suggestion? | have no problems with
having an extra meeting. To be fair, if we
are going to tease out these issues, it
would probably make sense to have a
subgroup meeting with NILGA and have
a half day or a day’s session on the
clause-by-clause. It may be something
that we need to come back to next
week, but, if we are having an extra
meeting, in part to agree a subgroup
or, alternatively, if the whole Committee
is sitting, we need to have a relatively
small number of people in the room

to work through the issues. | do not
know whether we could maybe look at
agreeing something next week to have a
meeting scheduled. | am happy enough
if there were to be an extra session in
early January or whenever. | detect a
lack of enthusiasm, that some might
not be quite so keen, but | know people
will have a wee bit of reluctance to see
anything eating into the period when we
are in recess. | think that, to be honest,
if there are a few of us there, it may be
easier to schedule it prior to our going
into full session rather than trying to

fit round dates, because once you get
to the first or second week of January,
things start kicking in full-throttle. It
might be a wee bit easier to get a

day set aside during that Committee
week for a sub-group meeting. On the
mechanics of that, if something could be
worked up and then a proposal brought
back next week at our last meeting, we
could consider it then.

Councillor Chambers: May | suggest
that it be open to the full Committee to
come or as many members as wish?
The more contact with members of

the Committee, the happier we will be,
because it is only through the interaction
of the Committee and ourselves that we
will get the Bill right.

The Chairperson: | sense that there

are more people interested than just

a subgroup. If it is a special meeting
open to all members; whoever is free or
interested can turn up. | am not calling a
meeting to set up a sub-committee.

Mr Weir: | think that something
should be arranged. | appreciate that,
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technically speaking, we are all sitting
around the table, but | think that
something that has a smaller table may
be more productive. Although | would not
exclude anyone on that basis.

646.

Mr Elliott: As | said earlier, NILGA
provided a very good paper and
obviously has a significant interest in
this, as you would expect. We need to
be careful as a Committee, because if
we are going to meet NILGA a couple

of times, you could have requests

from other organisations and some
organisations that we will not get to
meet at all. | have had requests from

a couple of organisations to meet over
the Local Government Bill, so all I am
saying is that, as a Committee, we need
to be careful. | mean no disrespect at
all to NILGA, because | think that it is
doing a very good job and has provided
very good information. | am just trying to
protect us.

The Chairperson: It is a special group; it
is a representative group.

Mr Weir: | appreciate Tom’s point, but

| think the other point where there

is some distinction is that it is the
representative body representing the 26
councils, so we are having a different
sphere on this issue —

Mr Elliott: Peter, you will get people
saying that they are ratepayers and that
they are paying for local councils, for
local government reform, so they are
equally entitled. That is all | am saying.

Mr Weir: It is a representative body;
that puts it in a different sphere, with
the best will in the world. Unless we

are going to get all 1-8 million people

in Northern Ireland and individually quiz
them on that, there are lots of elements

Mr McCallan: They are all outside at
the moment, Chair, the 1-8 million other
than ourselves. [Laughter.]

Mr Weir: On a rotating basis, maybe we
can.

Mr McCallan: Whatever the
Government’s requirements, we will

647.

648.

comply with them, Madam Chair, but
whether on potential climate change or
the ecclesiastical capital of Ireland, we
are here to do business with you.

The Chairperson: Surely. We will have
a word with members and perhaps set
a date, and | will come back to you to
confirm if that is OK. Thanks very much
indeed.

Alderman Hatch: | wish you all a very
happy festive season. It may not apply
to yourself, Madam Chair, but it may
well do. The culture here is to celebrate
Christmas. We wish you a productive
2014.

The Chairperson: Yes, and the same to
you: merry Christmas.

183



184



Minutes of Evidence — 5 December 2013

5 December 2013

Members present for all or part of the
proceedings:

Ms Anna Lo (Chairperson)

Ms Pam Brown (Deputy Chairperson)
Mr Cathal Boylan

Mr Colum Eastwood

Mr Tom Elliott

Mr lan McCrea

Mr lan Milne

Lord Morrow

Mr Peter Weir

Witnesses:

Mr Pat Baker
Mr Bumper Graham

NIPSA

649. The Chairperson: | welcome Bumper
Graham, assistant general secretary

of the Northern Ireland Public Service
Alliance (NIPSA) and Pat Baker,

the chairperson of the NIPSA local
government panel. My sincere apologies
for having kept you waiting for so long.
It has been a long meeting with several
presentations. You have waited there so
patiently. We are really pressed for time.
[ will give you five minutes and then
open the meeting to questions from
members.

650. Mr Bumper Graham (NIPSA): Thank
you very much, Madam Chairperson.
We are the trades union side lead, and
Pat is the chair of the local government
reform joint forum, which is the body
established by the Minister to deal with

the industrial relations process.

651. Our interest is primarily in the 10,000-
plus staff who work in local government
and in the transferees, who will come
mainly from the Civil Service but also
from the likes of the Housing Executive.
In that area, the Northern Ireland Public
Service Alliance represents people in all

sectors.

652. Local government has often said that
it wants to be the employer of choice;
we would like to see that become the

case. | have to say that, at present, local

653.

654.

government employees see themselves
being treated as third- and fourth-class
citizens; they are certainly the poorest
paid of public servants. They are being
treated abysmally by the Department

of the Environment in the RPA process,
and they face great concerns for the
future, as we see local government in
the vanguard of the privatisation of our
public services. Morale is at an all-

time low. | have been a trades union
official for 35 years, so | am used to the
Maoists of the public service, the senior
civil servants who believe in perpetual
revolution. We never seem to get one
reform done before another is visited
upon us.

Peter Hain, when Secretary of State,
said at the outset of RPA that it would
be a short, sharp refocusing of our
public services. Yet, a decade on, we
still have not seen RPA rolled out. That
is doing considerable damage to the
morale of local government workers and
those who are due to transfer to local
government.

The system established by the
Department of the Environment is a
myriad labyrinth of working groups,
working parties, task and finish groups,
etc, which is not doing the industrial
relations process any good. The one
award that it would win would be the
Sir Humphrey Appleby award, if any of
you are aficionados of ‘Yes, Minister’.
He would give it five stars, or a gold
award, as a way of confusing and
avoiding having to deal with the trades
unions. That has been our greatest
concern. We have, by and large, been
frozen out of much of the work that
the DOE is leading. For instance, we
raised issues in relation to the finance
working group, and the senior civil
servants looked at us quizzically and
asked why the trades unions would be
interested in the finance working group.
We said that the converging of rates
determines the amount of money that
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councils will have for service delivery,
and service delivery — with all due
respect to our colleagues from the
Northern Ireland Local Government
Association (NILGA) who have just left
— is not done by councillors. It is done
on behalf of councillors by the staff of
local government. Likewise, with respect
to the subgroup that is looking at debt,
debt has to be repaid. That has an
impact on rates, and that has an impact
on staffing. Therefore many areas of
the work that is going on impact and
impinge upon staff, and we feel that we
have been frozen out.

| listened with considerable sympathy
to the points made about the process
of subordinate regulations. | would like
to have thought that, as we have been
at this since 2002, there could have
been a single, all-embracing Bill rather
than this hotchpotch of legislation. We
had a major row recently due to the
lack of consultation on the statutory
transition committees and particularly
about regulation 18, which broke the
terms of the Transfer of Undertakings
(Protection of Employment) Regulations
(TUPE) and breached the Northern
Ireland Executive’s guiding principles on
the protection of staff. We sit here, only
six or seven months away from shadow
councils, without a clue what power
and authority shadow councils will have
and what that will mean for staff. The
important thing in this is that staff are
continuing to try to deliver the services
that are provided by local government.
They will have to move seamlessly

into providing the new and additional
services. It raises very big concerns
about the capacity and resources

that will enable them to do that. As a
trade union, we want to see effective
delivery of our public services. We want
to see public services being delivered
in a better way than they are currently
being delivered. Therefore, we broadly
welcome the principles that underpin the
likes of community planning.

The concerns set out in our submission
can be broken down into four sections.
There are concerns about the
constitution/standing orders etc. | think
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that Tom suggested that there should
be a single set of standing orders. We
would endorse that. We would expect
to be consulted on that with regard

to how they may impinge upon staff.
One of the problems that we have had
with the current arrangement is that
councils go into committee and make
decisions that are detrimental to staff
and those decisions are applied with
no scope for the industrial relations
process. Two examples that | can give
immediately are the debacle of the
Greenvale Leisure Centre in Magherafelt,
which the local government auditor

has commented upon, and, indeed, the
current situation with Exploris, where,
had we been consulted, we would

have been able to tell Ards Borough
Council that there was no way that the
private sector company would be able
to fulfil its obligations under TUPE and
pensions. Those decisions were taken
behind closed doors. It was a breach of
industrial relations law in how it affected
staff. We want to see a more open and
transparent approach to engaging with
staff on issues.

We also have concern in and around

the directions and improvement area.
Again, | sympathise — | did not think
that | would often sympathise with
NILGA, but on this occasion, | do — with
the potential of one central government
Department setting one set of directions
or improvement notices and another
doing likewise and the two of them
pulling in opposite directions. We see
some scope for DOE to, at least, provide
some sort of coordination role in that.

Clearly, the big issues for us are the
protection and interests of staff. In
relation to clause 121, we certainly see
a need for the staff transfer scheme to
be embodied in the legislation in order
to give full and absolute protection

to the interests of staff in terms of
continuity of employment, pensions
etc. Another issue that relates to the
Bill is that the previous Minister of the
Environment, Alex Attwood, give us a
firm commitment that he would provide
that the local government reform joint
forum staff severance scheme would
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be the scheme in the Bill. We need that
because we do not want a situation
where cluster 1 offers employees the
absolute statutory minimum, cluster

2 offers the Rolls Royce, and cluster

3 decides, “Well, if we like the look of
your face, we might give you a pretty
good package. If we do not like you,
tough.” We believe that there is a need
to enshrine the local government reform
joint forum staff severance scheme into
legislation to ensure that people are
treated equitably. However, | have to
say that, clearly, we do not wish to see
any great use of a voluntary severance
scheme. | keep telling members that

it is my job to disappoint them when

it comes to their asking for voluntary
redundancy. We do, however, see a
limited need for such a scheme.

An issue that was raised by the Minister
in the Second Stage debate was the
potential for council employees to be
elected to the employer council. There
has been no engagement with the

trade unions at all on this point, and

we consider this to be an area where
there is great potential for conflict. If a
relatively junior-graded member of staff
were elected as a councillor, where
would they know to take their employee
hat off and put their councillor hat on?
That could raise all sorts of issues with
supervisors, managers and, indeed, with
other members of the workforce.

The other area that | wish to touch on

is in relation to the code of conduct. |
was at the stakeholder event last week,
and | believe that the Department either
misunderstood or misrepresented

what we were saying about the code

of conduct. The forum is working on

a revised staff code of conduct, but

in relation to the code of conduct for
councillors, the point that we were
making is that there needs to be

a specific annex to that code that
determines the relationship between
councillors and council employees and
vice versa, just the way that there exists
a protocol in the Assembly between
Members and Assembly staff. We want
to see that as a separate annex to the
code of conduct for councillors. However,
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we believe that it would be inappropriate
for any complaints being tabled either
by a council employee or a councillor

to go through to the Commissioner

for Complaints. There are established
industrial relations processes that deal
with this. Obviously, we want to see
things dealt with at the informal level
and discharged, but, if it had to come to
a full, formal hearing, we would want to
see the likes of the Local Government
Staff Commission being used to
administer a formal complaints process.

| will conclude on that point in
mentioning the Local Government Staff
Commission. The Department, or, to be
more accurate, the Minister, recently
announced his intention to wind up the
Local Government Staff Commission in
2017. NIPSA firmly believes that, in fact,
there should be a single, all-embracing
public services commission, covering
all of our public services. If that is

not achievable, we see the continued
need for the Local Government Staff
Commission. It does valuable work
and has kept many councils out of

the newspapers on potential cases

in the industrial tribunal system and
saved much money for councils on
that basis. When it comes to a value-
for-money study, the staff commission
demonstrates that it is a valuable
asset. | consider that the decision by
the Department was vindictive and
irrational because the staff commission,
along with the trade unions and the
Public Service Commission, was saying
that the Department got it wrong in
relation to regulation 18 of the Local
Government (Statutory Transition
Committees) Regulations (Northern
Ireland) 2013. This is revenge by

the Department towards the Local
Government Staff Commission.

In conclusion, our interest is to protect
and promote the interests of the 10,000
staff who are currently delivering good,
effective public services across the

26 councils, to integrate the staff who
transfer and to see a much wider and
better array of services being delivered
by local government staff on behalf of
the 11 councils.
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The Chairperson: Thank you very much,
Mr Graham. Obviously, it is your job

and your role to protect staff, and we
understand that staff must have had
much sense of uncertainty over the
years around whether RPA is going to
happen or not happen. | fully understand
that. There are new functions coming

in and, as you said, transferees from
Departments. There are a lot of changes,
causing uncertainties and anxiety.

Mr Boylan: Thank you for your
presentation. NILGA brought up the
commissioner’s role. Are you saying that
you do not believe in that process? | am
not saying that it should be introduced,
but | am in favour of looking at it for

the reason of holding the councils to
account on decisions made in the likes
of PCSPs. That is what we are looking
at. | know that how we were to define
that role would be vital in protecting the
likes of the workers.

Mr Graham: It is absolutely right that
there is a process of accountability in
any democratic system, and, as a trade
union official, | am used to it as much as
yourselves, if not more so, in accounting
to our various elected bodies. There is a
distinction to be drawn between the staff
who are discharging functions and those
who take the political decisions.

On the specific point about the code of
conduct, it is more that, if a councillor
has a complaint about a member

of staff or, on the reverse side, an
employee has a complaint about a
councillor, a process should be provided
for in the code of conduct but as a
separate annex to it. The Assembly
protocol is a good model, and it tries to
deal with things informally. That is our
general approach to industrial relations,
but if you cannot deal with matters
informally, there has to be provision

for a formal phase. However, we do not
see the Commissioner for Complaints
as an appropriate body to deal with the
specific aspects of complaint either
between or from a councillor and a
member of staff.

Mr Boylan: No problem. | have written
down a lot of stuff, and I will try to
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quantify it and bring it into some sort
of order in a couple of questions. You
feel that your staff have been left out of
the process in some situations. Could
you expand a wee bit on that and on
how they can input into that? Another
thing is the training that staff require
for the changes. You mentioned clause
38. On the subcommittee process, you
are talking about decision-making, and

| would look at new ways forward on
that. | know that, being on a council
myself, subcommittees sometimes
make decisions. They go through

proper processes and bring a reporting
mechanism to the full corporate council.
Are there any ways of trying to expand
that, bring more views or consult
properly? Maybe that is the best way
forward. | do not want to block or inhibit
the process of committees making
decisions, but there might be a way to
have a more open process. Will you talk
about that?

(The Deputy Chairperson [Ms Brown] in the Chair)

Mr Graham: You asked about staff
feeling isolated from the process. As |
mentioned, there is a labyrinth of DOE-
led groups looking at various aspects,
and there has been no provision for
any trade union input into that. | will
give one example. When the Minister
set up the local government reform
joint forum, he was quite clear that it
was to be the single body to deal with
industrial relations and human resource
issues. However, the Department has
established an HR subcommittee. Why
has it established an HR subcommittee
when there is already the forum?

What is that HR subcommittee doing?
We have found it very difficult to get
underneath the purpose of it and what
work it is doing.

Capacity is an issue, and it is mainly
senior people and people in corporate
services and finance who are trying to
do the day job that they are there to do
but also to sit in on all those working
groups and prepare for the new council.
| refer the Committee to the work

that was done by the social research
centre at the University of Ulster, which
conducted an examination into RPA in
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health — for my sins, | was involved in
RPA in health as well — and came out
with a very critical report on issues such
as capacity and expecting people to
continue to do the day job as well as all
the other functions in preparing for the
change from the 18 trusts to five trusts.
It is no different in local government.

In fact, you might argue that it is
exacerbated.

There is one other point in that report
that we have not touched on to date.

It came out in some degree because |
thought that Arnold Hatch was making
the bid for Armagh with maybe a bit of
support from you, Cathal. One of the big
issues for staff is location and whether
they will be required to move. That
needs to be carefully handled, and there
are ways around having people moving,
and having people passing each other
on the same road and maybe paying
them excess fares. So, there is stuff
that we want to do on that.

Clause 38 is a difficult area. A

council, either in full session or in
subcommittee, will be required to make
decisions. Some, we will absolutely

and totally oppose. Currently, | can give
the example of privatisation of leisure
services. We have recent experience of
that. What we have found is that those
decisions are taken behind closed
doors and you then work backwards
through the industrial relations process.
However, the industrial relations process
says that you should consult and
negotiate with the trade unions at the
earliest opportunity. Look, for instance,
at the redundancy legislation. It says
that once there is even the faintest
possibility of a job loss, the employer

is legally obligated to engage with the
trade unions. If a decision to do certain
things is being taken in committee

and in secret, | believe that that is

an infringement of the redundancy
regulations. Our aim is clearly to protect
and promote jobs in local government in
this particular scenario.

Mr Boylan: How would you see that
process working? If we were to look at
this Bill, how do you see people being
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fully involved in that process? There are
certain cases on which it may impact.

Mr Graham: It is very difficult to be
prescriptive about it. Some of the
greatest concerns are that some of it is
commercial in confidence and some of
it is policy determination. However, as

| keep telling employers, that does not
prevent them engaging with the trade
unions. Once a trade union breaches
that confidence, the trade unions will
rightly be excluded. Whether it be with
central government, the health service
or local government, | am well used to
signing up to confidentiality clauses.
Sometimes, that does not go down

well within the trade union. Pat sits on
NIPSA’s executive committee. At times, |
have had to tell the executive committee
that | cannot tell it the detail because
we are in negotiations and have signed
up to a confidentiality clause in respect
of that. However, that at least allows us
to be at the table, engaging directly and
trying to influence the decision-making
process.

Mr Pat Baker (NIPSA): Most councils
have trust as one of their core values.
Along with the HR manager, | gave a
presentation on core values to the
Committee about five or six years
ago, and trust was one of those
values. There has to be trust between
management and the trade unions. |
have sat as a NIPSA representative in
confidence with management on certain
groups.

The Deputy Chairperson: | apologise,
but the Chair has had to attend another
event on behalf of the Committee. | am
filling in for her.

Mr Elliott: | have just a couple of

very quick points. First, your written
presentation focuses on consultations
with trade unions. How wide a range

of staff does NIPSA represent in local
government? When there is a need to
consult, how do you distil it somewhat,
or do you have to consult all the unions?

My second point is about the Local
Government Staff Commission. Bumper,
you talked about a public service
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staff commission. Do you see that as
covering all Government Departments
and agencies — the totality of the public
sector?

Mr Graham: As regards trade

union structures, it is a multi-union
situation. That is why | made the

point at the outset that Pat acts as
chairperson of the joint forum and |

am the lead negotiator. What we say

in the submission is endorsed by all
the trade unions, and that includes
Unite, GMB and other unions with
smaller membership, such as the
Services, Industrial, Professional and
Technical Union (SIPTU) and the Union
of Construction, Allied Trades and
Technicians (UCATT). It is a multi-union
position. On the trade union side, the
forum is structured in such a way as to
be reflective of the numbers of members
of those unions who are primarily
affected by staff. NIPSA’s area is more
affected than others, because we tend
to represent clerical, administrative and
managerial grades. The greatest impact
is likely to be felt in and around the
corporate finance-type end of services,
so that is why we are taking the lead. It
is on behalf of all of the unions.

NIPSA has always made a case for

a single public service commission.
Currently, you have that august body
called the Civil Service Commissioners,
and who knows what it really does?

| do not hear any attempts being

made to wind up the Civil Service
Commissioners. There is also the

Staff Commission for Education and
Library Boards, of which | have been a
member for a number of years. | have
been carrying my P45 in my back pocket
because we were told that it was going
to be wound up when the Education
and Skills Authority (ESA) is created.

If | am to believe the press this week,

| can shred my P45 on that one. You
also have the Local Government Staff
Commission. The health service has
never had a staff commission. We
would see the Local Government Staff
Commission acting as the core base to
be expanded to form a statutory public
service commission, and we would much
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prefer that. There is the Public Service
Commission that was created for RPA
purposes, but that is purely for RPA
purposes, and it is not on a statutory
basis. So, we want to see a single
public service commission covering all
of our public services. That would be
helpful for giving advice and guidance
on HR and industrial relations issues
and, more importantly, would also assist
in the greater movement of people
between different parts of the public
service. If we are to enhance delivery of
the public services, then moving away
from silo government and silo delivery
of public services will be important. The
likes of a single staff commission could
considerably assist in that.

Mr Elliott: | find that interesting,
because | know that, at local council or
local government level, because there

is such a close interaction between the
elected representatives and the staff, it
is important, in fact vital, that you have
the opportunity for advice from the Local
Government Staff Commission, wherever
that happens to be. In my time at local
council, | found it invaluable.

Mr Graham: When we envisage a

single public service commission, it is
that it would do the overarching and
interfacing work. You would also have
specific directorates dealing with local
government, health service and the Civil
Service etc.

The Deputy Chairperson: Gentlemen,
thank you very much for your attendance
at the Committee.

Mr Graham: Thank you, Madam Deputy
Chair. If the Committee requires any
further information, we are happy to
submit that in writing or, if need be, to
reappeatr.

The Deputy Chairperson: That is much
appreciated. Thank you very much.

Mr Elliott: Happy Christmas.
Mr Graham: Happy Christmas.

The Deputy Chairperson: Same to you.
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688. The Chairperson: | welcome Louise
Mason, the Chief Local Government
Auditor, and Laura Murphy, policy
officer. This session is being recorded
by Hansard, and it will be included in
our report. The members all have your
written submission before them, Louise
and Laura. | know that you have a lot
of concerns, but, if you could briefly
outline the issues for us in about five
minutes, we will then take questions
from members.

689. Ms Louise Mason (Northern Ireland
Audit Office): | am happy to do that. |
start by thanking the Committee for its
invitation to come here today to give our
views on the Local Government Bill. Back
in May, when | was before the Committee,
| had with me Rodney Allen, who is the
director responsible for the local
government audit. Unfortunately, on this
occasion, Rodney has not been able to
accompany me because he has had a
family bereavement. However, | would
like to introduce Laura Murphy, who also
works on our team. Laura has been
looking at the draft legislation for me.

690. | hope that the Chair and Committee
understand that our primary focus on
the Bill has been looking at the Parts
and clauses that refer to the role of
the auditor. We see this as a good
opportunity for the Assembly to do
three important things: to modernise

the audit requirements; to strengthen

691.

692.

693.

audit powers and independence;

and to remove duplication of audit
requirements. | have written twice to

the Committee, and members have the
information before them in my letters

of 13 November and 2 December. The
more recent letter has the more detailed
observations that | have made. | want
to cover some of the main observations
relating to the clauses and also to touch
on our audit resources, costs and skKills,
because | know that that has been
raised by others.

Our thinking at this stage has been
influenced and informed by some
engagement that we have undertaken
with some of our sister audit agencies,
the Department, the ombudsman and
some other interested stakeholders.
The most major change for us, as
auditors, are the proposals set out

in Part 12 concerning performance
improvement. Performance improvement
and auditing and reporting is a new role
for the local government auditor and

is in addition to our existing financial
audit responsibilities, which, by the way,
continue under the new regime. We
welcome this new role.

The audit requirements set out in

the Bill compare directly with the

Welsh local government measures of
2009. However, there have been two
subsequent amendments to the Welsh
legislation affecting the auditor, which
have not been reflected in the Bill, and |
will touch on those later. | also suggest
that the Committee may wish to review
the specific clauses to ensure that they
are proportionate and appropriate to
local circumstances. There is also an
opportunity, at this stage, to make some
adjustments in light of the experience of
operating the legislation in Wales, where
they have the benefit of hindsight. | have
spoken to our Welsh colleagues.

We all agree that we want to ensure
that the legislation is drafted for the
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long term. Clauses 98 and 100 require
performance audits of all councils each
year with a minimum of three audit
outputs for each council. That is a
minimum of 33 annual outputs, which
is a considerable undertaking and will
require significant resource. That said,

| anticipate that that extent of work will
be necessary in the early years of the
new arrangements, but | expect that,

as the systems mature and embed,

the audit role should be more focused
on risk-based assessment. Therefore,

| suggest that there should be some
flexibility in the legislation to allow the
auditor’s judgement to be used on the
extent and frequency of audit work to be
undertaken. A simple legislative change
in the wording, from “must” to “may”, in
clauses 96 to 100 might be sufficient to
provide for that flexibility.

In clause 95, the proposed date for the
publication of the council’'s assessment
of its performance is 31 October, some
seven months after the end of the
financial year to which it refers. Perhaps
an earlier date would be preferable and
would better inform the overall process,
including the scope for timely audit

and for informing future performance
improvement planning. Also in clause
95, it may be preferable for a specific
date to be stipulated for the publication
of the councils’ improvement plans.
Ideally, plans should be put in place
before the year to which they relate;
that is, by 31 March. An early date

is important for timely audit of the
information.

One aspect of the proposals in clause
97 requires some “crystal-ball gazing”
— | have taken to calling it that —

for the auditor. It asks me to assess
whether the council is “likely” to
comply with performance improvement
requirements. That is unusual, as it
departs from the traditional audit role,
and it may perhaps be more appropriate
to require the auditor to assess whether
proper arrangements are in place that
would allow the council to deliver its
performance improvement plans. | also
highlight the fact that the usefulness

of the audit recommendations will
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depend on how quickly they can be
communicated and applied. Therefore,
the availability of improvement plans
and the timeliness of the audit will be
important to making the provisions
successful in practice.

Clause 98 requires the auditor to
provide copies of the audit reports by
30 November. That seems to me to

be unachievable, as councils will only
publish their assessment reports on

31 October. We suggest that a more
realistic date for the audit reporting of
this information would be no later than
31 January. In Wales, the 2009 measure
has been revised to provide for that later
date. An alternative and more proactive
approach would be to bring forward

the councils’ publication date from 31
October to, say, 31 August, which would
allow the audit reporting date to remain
at 30 November.

This Bill has brought to light again

the importance of the principle of the
auditor’s independence. Clause 101
provides the Department with the power
to direct the auditor to carry out work.
| am concerned that those proposals
have the potential to undermine the
auditor’s independence. In a recent
development in Wales, there has been
an amendment to the legislation to
remove that power. | suggest a change
to the Bill, in that the word “direct”
should be changed to “request”, which
would be much more appropriate and
would strengthen the independence

of the local government auditor. That
applies equally to extant legislation,
and | have raised that directly with the
Department.

| am sure that you would agree that,
when introducing a new regime, it is
essential that the old one is revised.
In other words, a new regime should
not be superimposed over the old
arrangements. The Bill aims to address
that in Part 15 by making amendments
to the Local Government (Northern
Ireland) Order 2005. On review of

that Part, we identified some further
amendments that the Committee may
wish to consider. Those are set out in
detail in the annex to my letter of 2
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December. One matter included in the
annex relates to the local government
auditor’s value-for-money powers;
currently, there is a requirement for
statutory consultation when carrying
out value-for-money work. There is

an opportunity for the Committee to
strengthen the independence of the
auditor by removing that requirement
and bringing it in line with the powers
that exist for the Comptroller and
Auditor General in the Audit (Northern
Ireland) Order 1987. In addition, the
Bill contains, in clause 111, the power
to repeal existing provisions relating to
surcharge. However, in light of the new
ethics framework and the mandatory
code of conduct for councillors, |

have raised with the Department

my preference for the Bill to remove
altogether the power of surcharge. Its
removal would allow consistency with
the other UK regions.

Members will appreciate that the Bill’'s
proposals for performance improvement
planning will have resource and cost
implications for the Audit Office. At

this stage, we have been incorporating
those into our corporate planning
process on the assumption that audit
fees will be charged to the councils

in the same way that we charge for

our financial audit work. However, an
alternative arrangement could be that
the performance improvement audits are
funded from central government. There
are advantages and disadvantages

to each of those approaches, but
funding directly from the Consolidated
Fund would have the advantage of
further strengthening the auditor’s
independence.

In my correspondence to the Committee,
| note concerns raised from some
stakeholders regarding the audit
capacity and resources to undertake the
new responsibilities set out in the Bill.
Those are not unreasonable concerns,
given our new proposed role, and | have
already indicated that we plan some
research and development prior to the
legislation being effective in order to
ensure that we are best placed to take
forward that work. That will also help
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us to finesse the cost implications.
However, at this stage, it is likely that
the cost of applying the proposed new
audit work will require a significant,
dedicated staffing resource.

An advantage that | have, with the local
government audit function being under
the umbrella of the Audit Office, is that
| can have access to other skills that
exist across the office, such as those
of my value-for-money (VFM) colleagues,
who already undertake similar work in
auditing the Policing Board’s continuous
improvement arrangements. So, we do
have some skills within the office.

In summary, we see an opportunity

for the Committee to update existing
audit legislation through this Bill,

which will result in modernising audit
requirements, strengthening auditing
powers and independence, and removing
some duplication in audit requirements.
| hope that these comments are helpful
by way of setting the scene, and |

am more than happy to discuss my
observations and address any concerns
or questions that members may have.

The Chairperson: Thank you very much.
That is certainly a very comprehensive
run through of the issues that you
brought up, and there are certainly a

lot of issues. You just wonder whether
the Department has ever talked to you
to try to sort it out. You talked about
unrealistic dates, and that really sounds
strange.

Ms Mason: There was consultation

with us away back. Before | took

over the role, there was quite a bit of
consultation with us, but things have
moved on since then. We have had
some recent consultation on limited
elements, but | would have liked earlier
sight and some more consultation. That
is my honest answer.

The Chairperson: Louise, | have never
been in a council, unlike many of my
colleagues. | do not quite understand
the bit about the surcharge. Can you
explain that to me? It is in clause 111.

Ms Mason: You have asked me the
wrong question. | feel a bit of a draught
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with Rodney not being here, because
Rodney has all the detailed knowledge
of this. | have never used the surcharge
power since | came. | will put this in
layman’s terms as opposed to legal
terms, because it is a very legalistic
process — an extremely legalistic
process. My understanding is that if
councillors take forward some action
deliberately — that is not the legal
term — that turns out to be illegal, they
can be surcharged, and the cost of it
may then have to be paid out of the
councillor's pocket.

Mr Boylan: That is the gist of it.

Ms Mason: That is the gist of it.
Some people here probably have more
understanding of it than | have.

Mr Weir: Chair, linked in with that,

if there is a direct penalty on the
councillor, it can also lead to a period
of disqualification as well as the other
related issue.

The Chairperson: It is a bit like a fine.

Ms Mason: Yes. It comes out of the
councillor’'s own pocket. It has not
been used that much over the years,
although it has been used on a number
of occasions.

715.

The Chairperson: | understand that now.

Mr Weir: With regard to the surcharge,

| listened carefully to what you said,
and | pretty much agree with everything.
| appreciate what you said about the
surcharge side of it not being your
bailiwick. However, the concern with the
surcharge is twofold. First, as part of
this process, councillors said that there
would be a new regime. Arguably, from
their point of view, one of the potential
benefits being brought in was that
things would be brought into line with
the removal of the surcharge. Therefore,
there appears to be a rolling back on
that if the surcharge is mentioned. |

can think of two or three occasions over
the past 25 years when it has been
used. Although the potential threat of
surcharge may create admirable caution,
it can also mean that the desire for
councils to do anything innovative or new

714.

can be a major problem. All it takes is
one officer, particularly if he or she does
not want something to go through, to
say, “Members are perfectly entitled to
do that, but | would be a bit worried that
the local government auditor might have
something to say on that and that there
might be a surcharge or whatever”. That
can have a high detriment.

There are two aspects to the main point
about protecting independence. The
first is the actual direct independence.
As you indicated, some of the elements
have shown that they may not be 100%
fit for purpose as is. Concern has been
expressed to us, and you have echoed it,
that what we are left with in this section,
as with a couple of other sections, is
essentially a cut-and-paste job from
Wales. There is a feeling that that does
not reflect local circumstances and

does not reflect the situation. In Wales,
as in England, the expenditure and the
areas of activity of a local council are
massively more than they are here. From
that point of view, do you feel that, along
with the issue of independence, there

is an issue that it is over the top and
that what is directly required of you, as
opposed to your having the ability to do
things, is excessive?

Ms Mason: Yes. | go back to what | said.
The word change from “must” to “may”
gives that flexibility. | totally understand
and agree with the performance
improvement work. However, in the first
few years, it is very likely that we will go
into every council and make sure that
the whole system is being embedded
properly. In Wales, as it has developed,
they have found that they do not feel the
need to go into every council every year.
If there are specific risks, they will go in.
They do others on a cyclical basis. They
would like to be able to do an overall
report as it beds down, rather than
doing a report on every council, but they
cannot because their legislation does
not provide for that. We have less spend
going through. Wales has education and
lots of other big areas going through,
but we do not. With the “must do” for
everybody, 33 outputs from us every
year is very significant.
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Mr Weir: You may not be in a position
to tell me this now, and you may not
be keen to give a ballpark figure. So,

it may be a question of you getting
this information back to us. It seems
that, even with “may”, there would be
some level of increased requirements
on you. Obviously, with “must”, those
requirements increase significantly. |
can understand the argument, from
your point of view, about the location of
the money. However — this is perhaps
teaching my granny to suck eggs — if
you look at it from an audit point of
view, the problem is that, regardless of
whether it comes by way of a form of
charge to the council or from central
government expenditure, additional
money is still being paid one way or
another.

Ms Mason: The Audit Office will need
more resource; that is the bottom line.

Mr Weir: Will you be in a position to give
us indications of what you believe would
happen with what might be described
as the two models; i.e. a model with
“may” and a model with “must”? | am
not asking for that snapshot today,

but perhaps you will be able to get

back to us with projected costs: what
you believe the cost implications will

be if you get what you believe are the
necessary changes, and what the

cost would be if this goes through
unamended and you have a layer of
requirements that may be excessive? It
would be useful to get that information.

Ms Mason: We can certainly look at that
and see what we can come back to you
with.

Mr Weir: To be fair, Chair, without
prejudice, | hope that the Public
Accounts Committee (PAC) will not come
back in five years’ time and say, “The
Audit Office response was that it would
cost £2 million, and it actually ended

up costing £5 million. Let us audit the
auditors.” However, perhaps we can

get an indication from you, because
there is a significant issue. Common
sense dictates a lot of what you have
said about what should be there, but it
would also be good if we could get ideas
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and ballpark figures from you — not
necessarily today — on the difference
between what is necessary for reform
and the gold-plated quality that seems
to come from the Department.

Ms Mason: In such a note, it might be
worth giving you some figures for how
much they charge in somewhere like
Wales. You have to remember that Wales
has a wider remit, because it includes
education; it is bigger. However, we could
give you some of the levels of fees in
Wales, because that is really where we
will be looking to. At this stage, we have
not totally worked through all the details
of what this will mean for us, but that is
where we will be looking to.

Mr Weir: | appreciate our complication in
respect of amendments, but presumably
that could be done within the next
month or so. We are taking evidence on
this, and a number of things that you
suggest will clearly require changes to
the wording of the legislation. Some

are relatively small changes that would
have a very significant impact, but we
obviously have a particular time frame.

Ms Mason: We will get you that for the
new year.

The Chairperson: If additional duties
are placed on you, you need additional
resources. There is no doubt about that.

Mr McElduff: Louise and Laura, do you
understand some councillors’ view that,
if you extend the role of the auditor

to include improvement or corporate
plans, that undermines the democratic
process? They see it as more proper
that elected members set the priorities
of the organisation and then oversee
delivery against those priorities.

Ms Mason: | hear what they are

saying. An alternative view is that we
are actually supporting the councillors
because we are coming in independently
and saying, “Here are the improvement
plans, but we see weaknesses. Here

is a smarter performance indicator for
you to use.” It could actually be seen as
our giving councillors more independent
information.
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Mr Weir: Louise, as long as it is not
the old line of supporting somebody
like a rope supports a hanging man.
[Laughter.]

Ms Mason: The point of this is to drive
forward improvement of the councils,
and we have experience. One of my
VFM colleagues looked at performance
indicators in central government.

We would be quite happy to use his
experience and bring it across to
councils, so that they can learn from it
in setting good performance indicators.
The whole point is to drive forward
improvements in the councils.

Mr McElduff: OK. | want to express the
same concern that Peter expressed
about it appearing to be a cut-and-paste
job from Wales. Local government here
is largely self-funding and self-financing
as opposed to administering large scale
funding from —

Ms Mason: Certainly, they do not have
the large central government work here.

Mr McElduff: Would you not be tempted
then to look across to Scotland as
opposed to Wales? In Scotland,

the system was developed by local
government itself; is that right?

Ms Laura Murphy (Northern Ireland
Audit Office): The system in Scotland
comes from the 2003 best value
legislation. Since 2004, performance
improvement work has fallen under
value for money, best value, proper
arrangements for securing efficiency and
effectiveness, which is already in the
2005 order. You are right that Scotland
is much less prescriptive. The Accounts
Commission has the duty to perform the
work, and it directs the auditors. There
is no defined framework in legislation
about how they go about that, so it is
much more flexible in Scotland. We have
spoken to our colleagues in Scotland,
and they took the same approach. In
the first instance, they went round all 32
councils and did a belt-and-braces audit.
That was their baseline for going forward
and looking at the areas in which there
were weaknesses, so that they could
target their future audits.
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Mr Boylan: Thank you very much for
your presentation. Following on from my
colleague, | have heard some soundings
about the Welsh model. There are some
good elements of it, but it seems to me
that this is a cut-and-paste.

| want to go back to three issues.

It is funny that you mentioned best
value. There is now an order that gives
councils a facility to look at the likes
of procurement practice and best
value practices. We are fighting over
the issue of “must” and “may”. When
we went through the Bill originally,

we were saying that “must” was

much stronger language for us in the
legislative process. | understand what
you are saying about creating a wee
bit of flexibility. However, surely it is
best that we have a process of working
with councils to look at assessments,
priorities, performance standards and
everything else and getting all that
right as opposed to the other way. It

is only a question. That is another
way of going about it. We could bring
forward good practices with councils,
work with councillors and say, “Here are
the standards that we want to meet.”
Clearly, you are saying that the “must”
element of the Bill would put undue
pressure on you, so is that not an
alternative?

Ms Mason: Every new council that is
starting up should be setting out to
adhere to good practice. | have indicated
that we have some expertise in the
office. We will be happy to share that
and to work with councils. However, the
whole point of this cycle is continuous
improvement for councillors. They can
then look at what they have achieved,
and we can come in and give some
independent view on that so that it

is improved for the next year. “Must”

is probably right for the first year or

two until, as Laura said, we get the
baseline and see where all the risks lie.
However, if we leave it as “must” in the
legislation, in five years’ or 10 years’
time, we still must do every council and
three outputs every year. There is the
potential that we would be going through
a motion for the sake of it.
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The Chairperson: There is no point.

Mr Boylan: It is OK. It is up for
discussion, and that is why they are here
making a case. | am only asking the
question.

On another point, you asked for the date
to be changed from 31 October to 31
August.

Ms Mason: As it stands, the councils
will have to produce their assessment
on 31 October, and we then have to
produce our report on 30 November.

We have said that it is not doable in a
month. In Wales, they have changed the
date that the auditor’s report is due to
31 January. They have kept it that the
councils have to report by 31 October,
but the auditor’s report is then due

on 31 January, which is fine. | am just
putting the other option into the mix that
could be looked at. You may need to talk
to some of the councils about whether

it is achievable for them to deliver theirs
by 31 August, so that we could then
deliver by 30 November.

Mr Boylan: That is why | ask the
question. Is the end of the summer
period the best time of the year to
have full accounts and to be properly
abreast?

Ms Mason: That is the difficulty. We

are just saying that, if it stays as the
councils producing theirs by 31 October,
we would want the legislation to be
changed — in line with Wales — so that
we would have ours done by 31 January
at the latest.

The Chairperson: Giving you one month
to do it is just unworkable.

Ms Mason: Wales found that, and that
is why they have changed the legislation.

The Chairperson: As Peter said, it

is common sense. These are all the
questions for you. We would appreciate
it if you would give us that assessment.

Ms Mason: Yes, | am happy to do that.

The Chairperson: Lovely. Thanks very
much indeed.
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Research and
Information Service

Ms Suzie Cave

747. The Chairperson: | welcome Suzie Cave,
our Assembly researcher. Suzie, you
have provided very good papers, | have
to say. They are succinct and to the
point. Can you start to run through them

with Committee members, please?

748. Ms Suzie Cave (Research and
Information Service): Surely. | remind
members that, at the previous briefing
that | gave on the Local Government
Bill, there were a few areas that the
Committee identified as requiring further
information. One of them was the single
transferable vote (STV), on which | gave
a quick briefing just before recess. The
detail in the paper before you has not
really changed much since the previous
briefing. | have been speaking to
departmental officials, and they are still
working on draft guidance documents
for how STV will be implemented in
new councils, but they are also working
on d’Hondt and Sainte-Lagué as well.
Therefore, | was not actually going to
go into too much detail on STV this
morning, instead looking into some of
the other areas.

751.

749. One of those is the Commissioner for
Complaints, and | have looked at the
Localism Act 2011. The other area

is call-in, and | have looked at the

use of that mechanism in the Local

750.

Government Bill and how it compares
with its use in England. The third area

is the general power of competence and
how it is used under the Localism Act

in England. It also gives information on
how local authorities across England

are using it at present. It also looks at
the contribution of statutory bodies to
community planning, with the main focus
on Scotland.

As | said, there are five papers, so |

will not go in and out through all of
them and bore you to death. | will just
highlight the main findings. Looking back
to the Commissioner for Complaints,
the main difference is the remit for
investigations into conduct. In the

Local Government Bill, it is limited to
councillors and former councillors,
whereas, in England, Wales and
Scotland, the remit extends to public
bodies. In fact, in Wales, it also extends
to council staff and, in Scotland, to
Members of Parliament. In England,
there is no commissioner for complaints
similar to what is proposed in the Bill
here. The Localism Act introduced a
new standards regime that required
local authorities to produce their own
ethical code and to deal with standards
complaints internally. In Wales, the
complaints are dealt with by local
government or the Public Services
Ombudsman, which is similar to the
Commissioner for Complaints here.
Complaints will go to the authority’s
monitoring officer in an attempt to
resolve them locally before going to the
ombudsman. In Scotland, complaints
are dealt with by the newly established
Commissioner for Ethical Standards.
Those are the main points that | wanted
to highlight from that paper.

| will move to the call-in mechanism.

In the Local Government Bill, there is
the 15% trigger. In England, a study
revealed that 35% of councils require
at least three authorised signatories.
How a call-in is instigated varies across
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all the local authorities. The paper lists
some of the different variations that
they use. That is basically because

local authorities must establish a
separate decision-making executive

with overview and scrutiny committees
that then may compel the executive or
authority to reconsider a decision. Due
to that, functions have been established
in a variety of ways. Call-in under the
Local Government Bill is based on two
grounds. The first is that a decision has
not been reached. That may be due to
the failure of the policy process or a lack
of following the policy framework. Again,
that is similar to England. They have only
one ground for call-in, which is based on
this. In our Bill, the other ground is if a
decision would disproportionately impact
any section of the community. It is under
that ground that a barrister or solicitor
can be called in to validate the call-in. It
is not necessarily to make a decision on
the call-in itself; it is to say whether they
feel that the call-in is worth looking into.

| looked at the general power of
competence under the Localism Act
and how it is applied and used by

local authorities across England. The
power under the Localism Act is similar
to how it operates here in the Local
Government Bill. Again, it is considered
to be a wider and less restrictive power
than the power of well-being. The
general power gives councils the same
freedom as any individual, provided that
the act is within the law. That is stated
in the Localism Act as well. There are
boundaries under the Localism Act to
the power. It may not be used to raise
taxes, although it can be used to raise
charges for discretionary service purely
on a cost-recovery basis where no profit
is made. It cannot be used to make
by-laws or for any form of enforcement.
In fact, it has been causing quite a bit
of confusion in local authorities across
England due to the lack of by-law making
and enforcement under it.

The Local Government Association for
England looked in detail at the use of
the power by the councils. It found that
they are using it in a number of ways
to promote innovation in areas such as
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extending services and support into new
areas. That gives councils the specific
legal basis and confidence to extend
their services beyond areas traditionally
seen as their responsibilities. The
example from Oxford City Council

on page 2 of the briefing note
demonstrates that.

Another area is in building greater
economic resilience in local communities.
A few examples show where local
authorities have been offering loan
finance to small businesses that have
potential but that may not have been
able to gain funding from banks. Another
one is local authority-based mortgages
for first-time buyers.

The final paper looks at the contribution
of statutory bodies to community
planning in Scotland. The Local
Government Bill does not include the
statutory community planning partners.
That will come later in subordinate
legislation. However, the Local
Government in Scotland Act 2003 states
such statutory bodies; for example,
NHS boards, police, and fire and rescue
services. Page 3 of that paper contains
a list of the stated statutory bodies
under that Act.

On the level of contribution and
accountability of statutory bodies,
neither piece of legislation places

an actual duty. In October 2013, the
Department of the Environment (DOE)
published community planning guidance
to councils. However, there is no direct
detail on the contribution that is required
from statutory bodies. It emphasises
participation and engagement with
communities and partners. However, it
notes that there is no fixed approach to
ensure engagement or participation and
states that it will be up to councils to
select an appropriate method.

Although | say that Scotland does not
have a duty under its Act, it has used

a number of methods to deal with the
issues directly. That is done through

the community planning partnerships,
single outcome agreements (SOAs) and,
more recently, a statement of ambition.
The latter two require community
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planning partners to make more of a
commitment. To explain how that might
operate, | can tell you that, in 2012, the
Scottish Government and the Convention
of Scottish Local Authorities (COSLA)
published a statement of ambition to
community planning partnerships, in
which one of the core principles was

to strengthen duties on individual
partners. That is so that the Scottish
Government and community planning
partners ensure that health boards and
other public bodies are held to account
for their contribution to community
planning. In fact, Scottish Ministers can
hold appropriate individual partners to
account for the effective discharge of
their duties.

An example of SOAs can be seen in
Fife’s community plan up to 2020, which
sets out three high-level outcomes to
which community planning partners
must agree and sign up. The community
plan details that the lead partnerships
and groups will work together with
people in communities in Fife to deliver
the agreed objectives.

That is a quick overview of the main
areas, but, if members wish, | am happy
to go into more detail on any of the
other areas, including STV.

The Chairperson: | have a couple of
questions. The subcommittee met the
Northern Ireland Local Government
Association (NILGA) on Tuesday. NILGA
made the point that it is concerned
that the power of competence is too
vague, is almost a free-for-all and may
raise false expectations that lead to
people coming to councils and asking
for different things that councils do not
have the resources or power to do. How
can we address that? How can we tie
this down?

It is great to hear about all the
innovative ideas that are being put
forward and are materialising in
Scotland — first-time buyers and all

of that. | do not know whether our
councillors would want to dip into that
sort of thing, but other precedents could
be set that see people go to our local
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councils and be disappointed that they
cannot do things.

Ms Cave: There are limitations to it,
which | did not go into but that are in the
paper on pages 5 and 6. So, you need
to consider those as well.

Mr Weir: | want to touch on two issues
in the paper. It is a very good paper.

It deals with the issue of code of
conduct and the like. You mentioned
that, in England, the commissioner for
complaints has a remit that covers all
public bodies as opposed to simply
councillors or ex-councillors. | appreciate
that, from our discussions on Tuesday,
there may be a particular issue that, as
a Committee, we may want to look at a
recommendation but we may not have
the power to change the legislation on
this basis. Would the remit covering
public bodies cover the members of a
public body irrespective of whether they
were councillors or independents, for
want of a better word? The point was
made to us that we will get a number
of bodies here that are mixed bodies.
One particular example was PCSPs,
where you have a mixture of elected
representatives and independents who
are appointed. One of the concerns
that were raised was that you would
have a situation in which the code

of conduct, if you like, covered some
people in a particular body but not
others. | am looking for clarification that
the Commissioner for Complaints would
cover those independents or non-elected
people as well.

Ms Cave: Yes, there is a list that it
did cover. It was mainly councillors,
public bodies and co-opted members.
If | remember correctly, Wales seemed
to have a wider remit compared

with England and Scotland. The

only limitation they gave was that
investigations could not be made to
individual employees of an authority.

Mr Weir: In the broadest sense, it is
public bodies and representatives. The
other issue that arose out of that may
be outside the remit of what you are
looking at, and, if it is not there, it may
be useful to get some more information.
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That is the issue of complaints. In the
legislation, there is a lack of or a very
limited appeals mechanism. At the
moment, the only thing that seems to be
potentially envisaged by the Department
is a judicial review type of appeal, and
there seems to be a general feeling
that that is maybe not adequate. Are
you aware of any examples elsewhere
of where appeals mechanisms are

built into the situation where there has
been a complaint? It might be useful if
we were to look at what mechanisms
those are, because, obviously, we are
looking to see what we can put in place
here and what the best way of doing it
is to have some form of appeal for a
councillor or whatever.

Ms Cave: In that paper, | did not go into
that area, but | certainly can.

Mr Weir: | appreciate that | am maybe
throwing something at you. Chair, maybe
Suzie could take a look and see in other
jurisdictions what appeals and what
grounds there are and what the
mechanism is by which an appeal is
made. There does seem to be general
concern that, at present, you have a
situation where somebody could suffer a
particular verdict that has very major
implications. It seems to be against
natural justice not to have some level of
appeal.

The Chairperson: Does Wales not have
some kind of appeals mechanism?

| am trying to remember from your
paper. Did it mention an appeal system
somewhere? It is a concern that has
been highlighted in our submissions
quite regularly.

Ms Cave: It is not something that | have
gone into in any great detail, but | will
take a look into that.

The Chairperson: OK.

Mr Boylan: Thanks very much for the
presentation. | welcome the question by
Peter about the commissioner, because
we are looking at whether we should
expand the role of the Commissioner
for Complaints. Maybe we will see
some examples from the Welsh model
and what exactly his role is. | have

772,

773.

774,

775.

two points, and one relates to the
general power of competence. Say, for
example, some council area decides

to do something for the betterment of
its community and some other council
decides not to do it, and a member of
the public says that such a council is
doing this and the other council decides
not to do it, can a member of the public
hold the council to account for not
doing it? | do not know how that stands
legally. There would be an expectation
on a council, because if one council is
doing it, the public in another council
area would maybe like it done too.

How would that stack up if a council
were challenged as to why it did not
undertake to do something that another
council was doing?

Secondly, | welcome the new statement
of ambition, which is in the Scottish
model. Does that sit in statute, is

it a regulation, or is it just a signed
agreement? | ask that because there
are genuine concerns about whether
the statutory agencies will participate
properly in the likes of community
planning and everything else. There

are general concerns about that level.

| wonder how we can tie it down in

our legislation to ensure that those
people do participate properly, that the
engagement is meaningful and that they
attend the meetings and participate in
community planning. | would like a wee
bit of information on that, please.

The Chairperson: Also, more so as
to whether they are going to put their
resources into the community plan
or align those actions to their own
department’s policies. That is very
important.

Mr A Maginness: With regard to call-
in, the context in which England is
operating seems to be the context of
cabinet-style administration at local
government level. The call-in seems to
be based on an apparent lack of proper
procedure rather than a substantive
issue. Is that a correct reading of the
situation in England?

Ms Cave: It is hard for me to say. From
the evidence that has been given so far,
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there seems to be such a wide variation
in how it is applied that it is hard to
come up with a common understanding
of it. The research has been looking
into it to try to assess how it has been
operating across all the different local
authorities. However, there are such
variations in how it is instigated. Some
local authorities allow members of the
public to instigate a call-in, whereas
others do not. It is left to their own
discretion.

Mr A Maginness: Have there been
examples of where the call-in has
operated that you might think would be
useful to us here? Maybe you have not
explored that in great detail.

Ms Cave: | looked at it in general, but
| could do that. | could go into more
specific examples —

Mr A Maginness: It might be interesting
to have a few examples of where it

has been effectively used and the
circumstances in which that happened.

| think that concrete examples are more
helpful than the overall procedures and
theory. With regard to legal opinion, |
know that, under our legislation, we

are talking in terms of a solicitor or a
barrister. Is that the position in England,
or is it just a matter of procedure?

Ms Cave: There is no provision for that
use of a solicitor or barrister in England.
With the Local Government Bill, one of
the two areas that call-in can be used
for is the disproportionate impact on a
section of the community. Again, | tried
to get clarity on the idea of “section

of the community”, but they seemed

to say that it was going to be defined

as part of the community that has a
specific description. Again, that is when
the solicitor or barrister can be used.

In England, the call-in is only used on
the process — so, for failure to reach a
decision — and therefore the solicitor or
barrister element is not written into the Bill.

Mr A Maginness: So, really, we are
dealing with fairly novel territory here.
The English experience is a little bit
different from our own.
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Ms Cave: Yes, it is more limited towards
the process and the failure to reach a
decision, whereas the Local Government
Bill has now introduced the element of
disproportionate impact on the community.

Mr A Maginness: Thank you very much.
That is very helpful.

The Chairperson: Actually, Alban, at the
discussions on Tuesday, the Northern
Ireland Local Government Association
(NILGA) suggested that there should be
a panel of solicitors, stressing that
different solicitors may give different views.

Mr A Maginness: Yes, | am sorry that | was
not here on Tuesday. | apologise for that.

The Chairperson: In order to keep
consistency across different councils,
there may perhaps be a panel of
solicitors to adjudicate on requests.

Mr A Maginness: Yes, that might be a
better idea.

Ms Cave: Yes, to keep more of a
standardised approach.

The Chairperson: We will talk to the
Department about that.

Mr Elliott: Thanks, Suzie, for the
presentation. Regarding the call-in again,
is there any indication of the criteria that
will be used? | know that at the bottom
of your report, regarding barristers and
solicitors, it states that the Department
plans to develop some form of consistent
criteria, and | know, as the Chair said,
that NILGA indicated that it would like a
panel or pool; but is there any indication
that the Department will put that criteria
into legislation, either secondary or
otherwise, or will it be just guidance?

Ms Cave: | asked the Department that
question, and it said that, at this stage
the guidance will be developed whether
it will be statutory or advisory.

Mr Elliott: So, we do not know.
Ms Cave: It did not clarify that.

The Chairperson: We had a bit of a
discussion on Tuesday on whether it
will be by guidance, which is really on a
voluntary basis, or regulation.
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Mr Elliott: | do not know whether NILGA
came to a firm view on that either. My
recollection is that it did not have a firm
view on whether it should be statutory or
just guidance.

Mr Weir: Chair, as we are getting a bit
of clarification, NILGA was saying that
it was getting a mixed understanding
of the extent to which there would be
guidance and how much would be in
regulations.

The Chairperson: | think it is going to
come back to us on that. There are a
few issues that it will come back to us
to clarify.

The Chairperson: OK. Are there any
more questions for Suzie? Thank you
very much, Suzie.

Members, is there any other information
that you would like to seek? Those are all
the issues that we want to look at again.

Mr Elliott: One issue that came up
again on Tuesday was whether a council
employee could become a councillor.
There was quite a lot of debate on that.
Peter indicated that it was based on a
European judgement. | wonder whether
there is any point in our getting a bit
more information on that judgement. |
know that NILGA indicated that it was
opposed to giving permission to or
allowing people who are employees of
councils to become councillors, and
certainly not in their own council, | think
was the key. | wonder whether we could
get more information on that because it
was the first issue that NILGA raised.

The Chairperson: NILGA was quite content
for employees to become a councillor in
another council but not to become one
in the council for which they work.

Mr Elliott: | think that that was the
compromise that they were suggesting
in the end.

The Chairperson: | can understand that.
It is just going to be so difficult.

Mr Weir: Let me take up that point. |
think that it is a reasonable enough

point to make that, if someone is an
employee in a different area, it would
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seem to be slightly strange as to why
that person would be excluded. It may
be useful to find out precisely what the
current legal position is.

The bit that slightly confused me, or

at least suggested to me that we may
previously have been given the facts
but not the full facts, is the indication
given by the Department. It may be the
case that there is a wee bit of mixed
information in it. Somewhere there has
been a degree of miscommunication,
perhaps even in the information that
we got on Tuesday. The information that
we got from the Department is that
that position is changing because of a
European Court ruling. | believe that a
couple of employees in England who, |
think, worked for a parish council took
the court case. The impression that |
got from the Department, when it raised
the matter in Committee, was that this
is a requirement that we have to bring
in because of something that happened
pretty recently. However, the NILGA
representatives said that someone in
the Department had mentioned a 1989
court case to them. Thus, the two do
not seem to add up. One obvious thing,
| would have thought, is that, if there
was a European Court ruling in 1989
that said that you cannot put a bar

on council employees, it seems that
someone has massively fallen down

on the job if our legislation remained
unchanged for 24 years in contravention
of European law. It may be that there
has been another court case, and
someone in the Department has not
relayed that information to NILGA. | do
not know. It may be worthwhile to find
out what the position is. | agree with
Tom’s remark.

The Chairperson: My understanding is
that it was a fairly recent case, not one
from away back in 1989.

Mr Weir: That is certainly the impression
that | got, but that may beg the question
that, if that has been mentioned
elsewhere by some other officials to
someone in NILGA, referencing the 1989
case, does it mean that those officials
are unaware of the more recent case? |
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think that we need to get a bit of clarity
on this.

The Chairperson: We will look into that,
too.

Mr McElduff: In support of Alban’s point —

The Chairperson: Sorry. Let me remind
members to move their tablet away
from the microphone. Apparently, some
members’ tablets are obstructing the
microphone.

Mr McElduff: | support Alban’s point
about call-in. We should try to get that
fleshed out a bit more. Perhaps other
jurisdictions, some of which might be
described as divided societies, can
provide guidance on the substantive
issue of protection of minorities. Are
there specific examples of that?

The Chairperson: | think that that part
on adverse effects on sections of the
community is quite specific to us in
Northern Ireland. Is that right, Suzie?

Ms Cave: Yes.

The Chairperson: OK. Thank you very
much, Suzie. We look forward to seeing
you back again.

205



206



Minutes of Evidence — 9 January 2014

9 January 2014

Members present for all or part of the
proceedings:

Ms Anna Lo (Chairperson)

rs Pam Cameron (Deputy Chairperson)
Mr Cathal Boylan

Mr Tom Elliott

Mr Alban Maginness

Mr lan McCrea

Mr Barry McEIlduff

Lord Morrow

Mr Peter Weir

Witnesses:
Mr Colm Bradley

Ms Clare McGrath
Ms Louise McNeill

Community Places

814. The Chairperson: | welcome Colm
Bradley, Louise McNeill and Clare
McGrath from Community Places. You
are very welcome, and thank you very
much for your submission, for attending
the stakeholder event and for coming
back again. Community planning is
obviously a major issue and is very new
to us. It is important that we thrash
things out. | know that you raised a
number of issues. | hand over to you to
guide us through your submission.

815. Mr Colm Bradley (Community Places):
| thank the Committee for inviting
us along. | will make a few general
comments by way of introduction and
then hand over to Louise, who will take
you through our proposals. We can
either do that clause by clause and
stop after each one or go all the way
through and take questions at the end
— whatever you think is best, Chair.

816. The proposals have been developed
over time with the support and
involvement of a number of community
support networks across the region,
and that number has now grown.

We now have over 100 community
development support organisations,
with a membership of over 2,000 local
groups. They have been involved and
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are supportive of what we propose.

| will make some general comments
about this part of the Bill specifically.
Essentially, it does not really do what

it sets out to do; it does not really do
what it says on the tin. As presented,

it does not, and will not, do four
essential things. It will not coordinate
and join up services. We all want

to see this happening, but the Bill

does not address it. It will not ensure
meaningful community engagement and
realistic opportunities for community
groups to participate. It will not ensure
that we really make a difference

and produce real outcomes. It will

not create shared responsibility and
accountability for delivering the aims
across all the partners involved. You
have been discussing that issue already.
Everyone who speaks about community
planning, whether in the Assembly, local
government or central government,
wants to see those four core ingredients
being delivered by community planning.
We cannot find them in the Bill. Our
proposals focus on bringing those four
key ingredients into the Bill.

As some of you already know, | think,
this part of the Bill is lifted largely from
the Welsh legislation. | am sure that it
works fine in Wales, but this is not Wales.

The Chairperson: They are reviewing it
now, too.

Mr C Bradley: They are reviewing it to
try to improve it. A crucial difference

is that although our new councils will
have more responsibilities, they will not
have anything like the responsibilities
that councils in Wales, England or
Scotland have. They will be required

to work with a much broader range of
partner organisations, many of which
will have larger budgets, responsibilities
and so on. Getting that mix and those
relationships right and getting those
partners locked into the community
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planning process is more crucial here
than elsewhere.

| have a couple of final points. Contrary
to what some officials said at the
stakeholder event, our proposals seek
a role for the community sector, but not
one that is the same as the statutory
partners. All the community groups

and community support organisations
involved in developing the proposals
recognised that we are not statutory.
Our role is not the same as that of our
statutory partners. However, we are
proposing that the community sector
should be able to participate fully in
developing and delivering community
planning as and when it is appropriate
and realistic. Departmental officials
have also been saying that the four
elements that we identified as being
missing will all be dealt with through
guidance. It seems that a lot of things
are going to be dealt with through
guidance. However, guidance cannot
supplement, substitute or fix poor
legislation. This part of the Bill, as it
stands, is poor. It does not deliver those
four key ingredients. The guidance
cannot do that either. Our proposals are
to improve the Bill and bring those four
key ingredients into it.

| will now hand over to Louise. Would
you rather that we go through clause by
clause?

The Chairperson: | think so. Members
may want to ask you questions after
each clause. If there are no questions,
we will move on to the next one. It will
be easier that way.

Ms Louise McNeill (Community
Places): Thank you. | welcome the
opportunity to engage with you again
today. As Colm said, we have identified
a number of areas in which we feel
that the Bill could be improved and
enhanced. The first relates to clause
69, which sets out the process that
describes community planning. One of
the main weaknesses is that, as Colm
has just said, there is no reference

to the improvement of services or
service provision at all. One of the
most valuable strengths of effective
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community planning is its ability to
improve the coordination and delivery
of public services in local areas and
constituencies. That has been a
fundamental aim of community planning
elsewhere, such as in Scotland, Wales
and the Republic. However, the Bill
makes no reference to that service
provision. Clause 69(2)(c) states:

“identify actions to be performed and
functions to be exercised”.

It should be amended to also state:

“including those related to the planning,
provision and improvement of public services
by the council and its community planning
partners for the purpose of meeting the
objectives identified under paragraphs (a)
and (b).”

Those paragraphs talk about the
improvement of well-being and

the achievement of sustainable
development. That would be a way to
really place that emphasis, rightly, on
the improvement of service provision.
The Minister’s statement and the
explanatory note that goes with the
legislation emphasise that service
provision, but, as Colm said, the
legislation does not include it. | think
that, by taking it from Wales, that aspect
has maybe been missed.

We feel that the community and
voluntary bodies should be and are
important stakeholders in the delivery

of effective community planning. They
have experience, knowledge and assets
that they can offer. They have access

to resources that are not available to
statutory agencies and experience in
providing local projects and services. So,
it is vital that they are active participants
from the very outset of the community
planning process. The legislation in
Scotland uses the term “co-operation”
to allow for their inclusion, and we feel
that, at clause 69(2)(d), a new clause
should be inserted to read:

“and in co-operation and conjunction with
community and voluntary bodies from the
outset of the process.”

That would highlight the important
role that the community and voluntary
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bodies can play in delivering effective
community planning.

It is clear that the community plan

will provide an overarching framework,
and what has been called the “plan of
plans” really sets the vision and agenda
for the work of the 11 new councils

and their community planning partners
and representatives from community
and voluntary bodies. In order to

ensure appropriate commitment to

the implementation of the community
plan and to achieve those improved
outcomes, long-term objectives and
actions should be identified and agreed.
So, we seek a small amendment there
to include the word “agreement”. Clause
69(2)(a) and 69(2)(c) would include to:

832.

“identify and agree long-term objectives ...
[and] actions to be performed and functions
to be exercised”.

The amendment would be the inclusion
of the requirement to identify and agree.

| will move on to the link between

the community plan and the local
development plan. We very much
welcome that statutory link and feel that
it will really enhance both processes.
We think that there are a number of
benefits from the two processes being
aligned, and we want to draw your
attention to the example of Fife, where
that alignment is utilised very effectively.
The community plan sits up with the
national planning framework and really
sets the strategic aims and outcomes
of the land-use plan. In Fife, it is the Fife
structure plan, and that is like our local
development plan here. That takes that
forward in various zonings. It is a very
good example that it might be worth
looking at.

I will move on to the community planning
partners, which is under clause 70,
and naming the partners. Suzie has
commented on that, and some of the
questions that you asked touched on
it. In other jurisdictions, the statutory
partners are listed in the primary
legislation along with provision for
changing that list as circumstances
require. In light of the fact that our
councils will have fewer powers than
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councils elsewhere and that more
statutory partners will be involved, it is
all the more important that the primary
legislation reflects that, and we feel that
the Bill should be amended to include a
list of the community planning partners
and their duty to participate.

Mr Weir: It is maybe slightly unusual to
list names, but | understand the reason
why. Would one possible formula be

to outline a minimum list and say, for
example, that the community planning
partners:

“shall include but not necessarily be limited to”?

| am conscious that there may well be,
for instance, statutory bodies that may
be relatively tangential to the community
plan, but it may depend upon what is
getting done. On a particular issue, you
may want to involve such and such,

and there could be a situation in which
that is almost ring-fenced, and every
time you want to change it, you have

to go back to legislation. | think that
everybody will accept that the likes of
the Housing Executive, Roads Service or
whatever should automatically be part
of that. There may be a formula that can
ensure that particular people are listed
but also makes it clear in the legislation
that it is not an exhaustive list.

Ms McNeill: | agree with that. It should
still be flexible. We were going to
recommend a new clause at 70(5) that
would allow the Department, by order,
to modify subsection (1) by adding

a reference to “any eligible body”.
Although they have not been specifically
named, that flexibility could be used,
when it is needed, to include the
additional partners.

Mr Weir: | am conscious that it is in a
format that may allow the body itself to
more or less add in somebody if it so
desires. | am conscious that that could
happen even by way of a departmental
order. | appreciate that it may be just to
give it flexibility. However, you may have
something on a particular net issue and
want to involve a particular body for a
two- or three-month period. If it is by way
of departmental order, by the time that
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you get something drafted, that two- or
three-month period might have passed,
the issue has gone away and you do not
need it any more.

Even from our experience, if it is tied
in with reference to an order from the
Department, with the best will in the
world, by the time that an order is
produced, consulted on and comes to
us, the moment could very easily have
gone. If we want a degree of flexibility,
there also has to be something that at
least allows action to be taken on the
ground without it being entirely tied in
with requiring legislative approvals.

The Chairperson: | wonder whether
there could be a catch-all phrase like
“all Departments and statutory bodies
are the list of partners” that would
capture all —

Mr C Bradley: It might be a very long
list. You might need a very big room.

Mr Weir: Moreover, some may not be
overly relevant.

The Chairperson: You would not need to
call them if they are not relevant.

Mr Weir: There are government bodies,
for example, that may be peculiar

to Belfast. To have the Omagh or
Fermanagh community planning group
or a rural development body dealing with
inner city transport in Belfast having, by
law, to be represented would not appear
to be particularly relevant. | think that
there is some merit in having a minimum
list, but there then at least has to be
the flexibility for that to be added to,
depending on local circumstances.

Mr Boylan: | was going to come in at the
end, but | will come in now. There are
two separate issues. One concerns the
list of community partners and how you
define that. Can we get some idea of
who the partners are in the Fife model?
Clearly, there are different partners

for different things. Can we have that
identified?

The other thing that | know everybody is
concerned about whether the statutory
agencies participate properly. Have you
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looked at any other models where that is
working properly? Who are the statutory
agencies? Can you identify them? Do we
need to put them in primary legislation,
as is indicated in the Scottish model,

in secondary legislation or in guidance?
Can you talk a wee bit about that and
give us a wee bit of information?

Mr C Bradley: We will come back to the
second point later. However, | will say
generally that it is an ongoing problem in
Scotland and Wales. The statement of
ambition that Suzie mentioned earlier is
a statement from government and the
Convention of Scottish Local Authorities
(COSLA). One of the key things that it
says is that they want to see community
engagement improved. However, they
also want to see partners taking
community planning more seriously and
being more accountable. The statement
then indicates that they will bring forward
legislation to strengthen the accountability
of partners in community planning. That
is contained, to some extent, in their
Community Empowerment (Scotland)
Bill, which was released just a couple of
months back. One of the ways in which
they try to make the partners more
accountable is by strengthening the
outcomes agreement and strengthening
their responsibility for delivering some of
the outcomes that clearly sit within their
remit.

That is the kind of approach that we
have tried to take later in our proposals.
We tie them in more with delivering

the community planning outcomes. We
will also suggest that when the audit
process kicks in to look at how the
councils are performing, part of that
also look at how the partners have
performed in helping the council to
develop and deliver the community plan.
Therefore, an audit would also look at
and comment on not just the council’s
responsibility for the community planning
process but the statutory partners’
responsibility to see to what extent they
have met their responsibilities. We will
come to that later.

We have not used the term “community
partner”, because we do not want to
confuse that with “statutory partner”.
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However, as Louise said, we think

that there should be something in the
legislation that sets out clearly that
the community sector has a role to
play in developing community planning
and delivering some aspects of it. That
would be worked out locally in each
community planning setting. It would be
for the council and the partners in the
community sector to work out how they
will conduct community engagement

in their own community planning
process and get different community
and voluntary groups to contribute to
delivering the community plan. So,

we think that the legislation needs to
set down the intent of participation

in developing and delivering the plan
but that the actual practicalities of
that should be left to each of the 11
situations.

Ms McNeill: We also welcome the
requirement for the Department to
consult those whom it considers
appropriate when it is determining who
the partners should be. We think that,
in the interest of certainty, consistency
and clarity, the Bill should specify

that that will include community and
voluntary bodies, along with, as is
currently stated, the community planning
partners, district councils and other
such bodies.

Again, clause 73 should be amended to
include the words, “community and
voluntary bodies”. In naming the partners,
as we suggest, the Bill should also allow
for additional partners to be identified
and added as required. We talked about
that briefly, and again, it goes back to
the point about flexibility in enabling
additional partners to take part.

Moving on to the production of the
community plan, which relates to
clause 71, we feel that a specified time
frame should be set for when the first
community plan must be published.

It will be important that councils and
community planning partners are given
the necessary time to produce a robust
and quality community plan. The first
community plan from each of the 11
councils will provide the blueprint for
further community planning in the
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councils’ own districts. As such, it is
essential that all those involved will
have the time to produce a robust and
comprehensive community plan.

At the same time, it is also important

to ensure that the community plan is
produced without unnecessary delay and
in a timely fashion. So, the introduction
of a timescale has a twofold role. We
recommend that a community plan be
published no later than within three
years of the formation of the new
councils. Therefore, clause 71(4)(a)
should be amended to read:

“and no later than within three years of the
formation of the new councils;”.

Clause 73 deals with the review of
community plans, and we welcome
the Bill’'s provision at clause 76 for
community involvement in the review
of the community plan. It is widely
recognised that good practice in
consultation includes the provision of
feedback that indicates how people’s
views have been considered. Thus the
council and its community planning
partners should also report on the
means of that consultation, including
providing a summary of its outcomes.
It will be essential for community
involvement to be consistent and robust
across the 11 new council areas. So,
we recommend the inclusion of new
subsection 73(2)(a)(iii) that reads:

“report on means of consultation with the
persons listed in 76 (2) including a summary
of the outcomes of consultation.”

To ensure that a timely review of the
community plan is conducted, a time-
scale of six months should be introduced
for when the plan should be published
after review. We therefore recommend
amending clause 73(6) to read:

“The council must, as soon as is reasonably
practicable after becoming subject to the duty
under subsection (4) and within six months,
publish an amended community plan.”

Clause 74, which deals with monitoring,
looks at making a difference in the
outcomes aspect, which we talked
about. Elected representatives, councils,
communities and ratepayers will all wish
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to ensure that community planning is
having —

Mr Weir: May we just briefly go back?
Ms McNeill: Yes.

Mr Weir: The draft amendment that you
talked about uses the words “publish an
amended community plan”. However, it
may well be that the feedback will mean
that there needs to be an amendment.
Does that make any provision for the
group, having looked at it, saying, “To be
honest, listening to what has been said;
we actually think that we got it right. We
do not want to amend”?

Ms McNeill: Yes. They also have to
produce a statement showing progress,
so it would be only if an amendment
were required.

Mr Weir: OK.

Ms McNeill: To go back to clause 74
and the discussion on really making

a difference, monitoring progress

in delivering the community plan

and reporting on its impacts will be
important to all those who will be
involved in the community planning
process. That should be reflected in
the Bill. There is a focus on community
planning in Scotland, and that is also
increasingly the case in the Republic of
Ireland. An outcomes-based approach
provides councils and their community
planning partners with a framework to
identify and to measure the progress
made towards the community plan’s
objectives. However, it also helps

with the better alignment of regional
council and local priorities. A focus on
outcomes should, therefore, be explicit
in the Bill. We feel that clause 74(3)(a)
should be amended to read:

“progress made towards meeting the
community plan objectives and outcomes for
its district;”

so that there is more emphasis on
outcomes in community planning.

The Chairperson: When you say
outcomes, you mean the result, not the
output. Is that right?
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Ms McNeill: Yes, it is the difference.

I will move on to clause 76, which is
“Community involvement”. Community
involvement and effective engagement
is a key ingredient in community
planning. It is crucial that it reaches
out to everyone living in a council area,
including those who are often described
as hard to reach. Legislative provision
elsewhere seeks to ensure that by
encouraging a proactive approach to
engagement. However, at clause 76(1),
the Bill simply requires a council and its
community planning partners to:

“ensure that arrangements are made so

that ... persons ... have the opportunity to
express their views, and have them taken into
account”.

That is very passive and overly bureau-
cratic language, which is unlikely to
encourage good practice. More active
language should be used to ensure that
councils and their partners actively seek
and encourage participation in the process
of community planning. In Scotland, for
example, the legislation uses the words
“take suitable action to encourage” and
in England, the phrase “seek the
participation” is used. In Wales, the
same wording that we are proposing
here is being used — “arrangements
are made” — and we feel that that will
not encourage good practice.

We would like to amend clause 76(1) to
read:

“A council and its community planning
partners must seek the participation of and
encourage persons mentioned in subsection
(2) to express their views”.

Mr Weir: That is a reasonable point. The
only issue is if you are going to follow
through a wee bit of consistency with
the other bits. Mention was made earlier
of the community and voluntary groups,
many of which do a good job. However,

| wonder if a different phraseology

may need to be used when we are
talking about the community including
community and voluntary groups. There
is also the fact that, if we are looking

at inputs, there are a lot of people who
are not members of groups, who, in
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many ways, simply because they are not
a member of one of those groups, at
times do not feel — and there is also
the fact that, even from the view of the
community partners, you may find that

it may be helpful, at times, for the local
group to put someone forward who has
no direct connection with any groups but
who may be able to bring a certain level
of expertise in the field. There may need
to be language that is phrased in such
a way that it is, at an earlier stage, more
widely drawn and inclusive and which,
perhaps, talks about the community
including community and voluntary
groups but does not necessarily exclude
someone who is not within that ambit.

Mr C Bradley: To be fair, the Bill does
refer to persons who are “resident in the
district”.

Mr Weir: | understand that, but specifically
it is with regard to some of your earlier
proposed amendments, which mention
specifically community and voluntary
groups. Perhaps there should be a
different phraseology that includes
those groups but is more widely drawn,
whoever it is that you are involving. That
might be helpful in that regard.

Mr Boylan: It is grand saying “persons
resident in the district”. The likes of
yourselves and community and voluntary
groups will be there and will understand
that they can contribute. How do you
reach that individual out there who may
have a contribution to make? How do
you encourage those individuals? It is
all right saying it in the Bill. Are there
any ideas or anything going forward in
any other legislation or community plans
that you have gone through in your own
research?

Ms McNeill: Certainly, when we get to
the guidance sections, when it comes
to quality standards for engagement, it
is likely that, given the alignment with
the land use plan or local development
plans and the community plans, we
may even see councils trying to develop
a specific engagement plan for their
areas, which, rather than having one
for land use planning, it would also

be there for community planning. We
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would like to see quality standards for
engagement to ensure consistency
across the 11 council areas. You might
have one council that is already ahead
of the game and working very well

on community planning and another
council that maybe is not as proactive. It
would ensure that there is consistency
in quality standards in engaging with
everyone. That would go right down to
persons, not just necessarily those who
represent groups and, particularly, to
harder-to-reach groups. We have also
developed, along with funding from the
Big Lottery fund, a community planning
toolkit. One of the themes of that looks
at engagement and is specifically about
trying to engage in innovative methods
of reaching out to those who are often
harder to reach.

Mr Weir: Maybe it is drawing things too
widely, but it occurs to me that, if we

are talking about the issue of residency,
there is an argument that that also
should include people who are employed
in that area.

Ms McNeill: There are number of people
who are included, such as persons who
are resident and persons who are not
resident but who receive services. It is
quite broad. It includes representatives
of voluntary bodies, representatives of
persons who are carrying out business
and other persons who the council
considers appropriate. So, it is very broad.

Lord Morrow: My point is on the
definition of a hard-to-reach group.
Sometimes, | think that we can maybe
overdo these things in trying to get to
those who do not want to be got to.
[Laughter.]

Mr Weir: “Can you leave us alone?”

Lord Morrow: Exactly. Are we going

take 10 bloodhounds with us and seek
these people to organise people in
particular who say, “Hold on a moment.
Just let me get on with my life, please”.
Somehow we have to respect that,

but, if there were groups, people and
organisations that are being deliberately
missed, obviously that would cause
concern. | do not think that we are
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875.

876.

877.

878.

879.

880.

881.

882.

talking about that. For me, people who
are hard to reach are people who very
often decide, “Hold on a moment. This
is the way | live my life. Just let me get
on with it”.

The Chairperson: | agree with you to

a certain extent, but the term “hard-
to-reach groups” quite often refers

to ethnic minority communities that
comprise very new or new immigrants
who may have a language barrier.

It is really about overcoming those
barriers to facilitate them to be able

to participate. The term also refers to
young people or older people or people
with a disability. It is about how you get
over the barrier to bring them in. That is
what this means usually.

Lord Morrow: Yes, but does that have to
be set in legislation?

Ms McNeill: No. | think that you would
probably see that in the statutory
guidance. Also, if you have quality
standards for community engagement
that are there for everyone, it ensures
that people who are harder to reach are
included. So, it is about ensuring that
you get the engagement process correct
at the outset. It does not necessarily
mean that you have to specifically try to
target and go beyond, particularly, as
you said, with people who maybe just
want to get on with their lives and not be
hounded.

The Chairperson: “Leave us alone”.

Ms McNeill: If you have those quality
standards for engagement, it ensures
that fewer people are excluded and that
there is an opportunity to be included.

Mr McElduff: Is Community Places not
offering more than that by way of
addressing hard-to-reach groups? Are
you just leaving it with quality-type
engagement? Have you anything else to
offer in that area that might strengthen it?

Mr C Bradley: Do you mean
strengthening the legislation?

Mr McElduff: Yes.

Mr C Bradley: We are not sure that it
can be done on a legislative basis, to
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888.

889.
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891.

892.
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be honest. We think that it can be done
in the guidance, and we are absolutely
convinced that our community planning
toolkit provides a whole range of
methods of engaging with people around
different issues and different needs. It
provides a whole suite of methods that
have been tried and tested elsewhere.

Mr McElduff: Can we receive some
details of those methods of how to
reach according to your toolkit?

Mr C Bradley: Absolutely.

The Chairperson: | think that your point
is that, in primary legislation, we need to
strengthen the wording that is in the Bill
currently to actively seek participation
rather than to leave it in guidance. Other
minor details can be put in guidance.

Ms McNeill: Currently, the arrangements
that are made could just be an
advertisement in a local paper or
something that people would completely
miss. So, at least, if the legislation
could say to seek and be much more
proactive and if the guidance could
follow that up, it would probably be
much more effective.

Mr McElduff: | think that it was Leonard
Cohen who said:

“If you want to reach me, leave me alone”
[Laughter.]

The Chairperson: | do not know the logic
of it.

Mr McElduff: | do. | know it well.

Mr Elliott: Are you planning to have that
inserted in the legislation?

Mr McElduff: | can think of a gentleman
in Omagh who is very good at lobbying,
but he is very much an individual.

The Chairperson: There are no more
questions, so we will move on to the
next clause.

Ms McNeill: Clause 77 relates to
guidance, which we have covered in a
few of the other comments. We very
much welcome that the Department
will issue that guidance, and it will be
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894.

895.

896.

897.

essential in ensuring that effective and
consistent processes are developed
across the 11 new council areas. We
feel that the guidance could cover a
broad range of things, as included in
our submission, but | would just like to
highlight a few of those now.

It should cover the aims and principles
of community planning; how the
community plan will fit with other plans,
and that really relates back to plan
alignment and the community plan being
the plan of plans; quality engagement
standards for community planning;

and, in line with the councils’ new role
as a facilitator of community planning,
proactive approaches to engaging and
reaching out to those harder to reach
groups that we were just talking about,
including low-income groups, rural
communities and lesbian, gay, bisexual
or transgendered (LGBT) communities.

Also, there should be guidance on

the implementation of the statutory

link between the community plan

and the local development plan and
provision for developing thematic

and local community plans. There
should be guidance, potentially, on the
outcomes-based approach to measuring
progress and improvement and also
aspects around the general power of
competence; good practice examples

of its use; and details of how it can be
implemented to respond to the needs
identified through community planning
processes and how it can effectively
respond to previously unidentified needs
or gaps in the community plan.

We also feel that additional advice notes
may be required because a broad range
of aspects has been identified. It would
be a very large guidance document if it
were to cover all of those; so, perhaps it
would be useful to see additional advice
notes on specific areas there. Again, we
highlighted our own community planning
toolkit and, if that would be useful, we
are happy to share it.

Also, the Bill requires the Department
to issue guidance and consult a
number of different bodies; for example,
associations or bodies representative

898.

899.
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901.

902.

903.

904.

905.

of officers or councillors and so on. We
think that, again, specific references to
consulting with community and voluntary
bodies should be included here so that
they have an opportunity to shape and
influence the process of community
planning. That would amend clause
77(2) to include the wording;:

“including community and voluntary bodies as
appear to the Department to be appropriate”.

Moving on to the duties of —

The Chairperson: Clause 77(1) states
that the Department “may” issue
guidance: should that not read “must”
issue guidance? That has been raised
by NILGA.

Ms McNeill: We definitely think that it
should.

Mr McElduff: Chair, what is the
difference between “must” and “shal
on this matter?

|n

The Chairperson: They are the same:
“must” and “shall” are the same. Is
that right, Peter? They have the same
weight?

Mr Weir: There is a difference between
“shall” and “may”. Barry, the bill is in
the post.

Ms McNeill: Moving on to clause 78,
which covers the duties of Departments
in relation to community planning;
Departments will play an important

role in the success of community
planning. They will wish to be active

and positive contributors to the
implementation of community plans that
have been developed by locally elected
representatives and others. The wording
in the Bill states that each Department
must:

“aim to promote and encourage community
planning;”.

Again, this is quite passive and
conditional language. It is unnecessary
and unhelpful and we feel that the
phrase “aim to” should be removed. It
should read that Departments:

“will promote and encourage community
planning”.
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Ministers will also wish to play an active
role in ensuring that the public services
they are responsible for are, through the
community planning process, improving
and addressing the priorities of each
council areas. Like their counterparts in
Scotland, England and Wales, they will
also wish to promote and encourage
community planning as legislation in
these jurisdictions allows. However, the
Bill does not make any reference to

the Ministers’ role in encouraging and
promoting community planning. We feel
that clause 78 should be amended to
read:

“So far as is reasonably practicable to do

so, every Northern Ireland Department and
Minister must, in exercising any function
which might affect its community planning,
promote and encourage community planning.”

We would like to remove the term “aim
to”. We also propose —

The Chairperson: So, in other
jurisdictions in the UK, the Minister is
always mentioned in primary legislation?

Ms McNeill: The Minister is mentioned.

Mr Weir: Chair, there may be a
difference between the Department
and the Minister here because of the
way that power is devolved. | think that
power might rest with the Department.
There is some technical difficulty, so
there may be some slight variation of
terminology here.

The Chairperson: Perhaps we could find
out the difference.

Mr Weir: | might be wrong on this, but
| think that there is some provision
under the Northern Ireland Act, which
established the Assembly and the
power devolution side of it, on where
the exercise of ministerial power lies.
It is phrased slightly differently from
the norm across the water. However, |
cannot remember what the differences
are. | suppose that is more of a
technical issue.

916.

Ms McNeill: In relation to Departments’
additional roles, they must have regard
to the content of the community plan

in relation to the exercise of that

914.

915.

Department’s functions. We also feel
that that should be furthered so that
they will actually agree with councils
and their community planning partners
on how the Department can assist in
implementation of the community plan.
That would require an amendment to
clause 78 to state that Departments
must have regard to the content of the
community plan and also agree with
councils and their community planning
partners on how the Department can
assist in the implementation of the plan.

Clause 81, which deals with
interpretation, allows for community
plans to be referred to by alternative
names. We feel that, if utilised, the
provision will undoubtedly lead to
confusion and loss of identity of the new
process. We think that is it unhelpful
and unnecessary, that the Bill should
aim for simplicity and avoidance of
confusion and that clause 81(4) should
be deleted.

Mr Weir: | understand where you

are coming from in relation to that.

A thought just occurred to me when

you said that though. Is there not an
argument that allowing some level

of flexibility could be interpreted as
trying to promote a community plan,
sometimes from a sort of marketing
point of view? For the sake of argument,
maybe you are working on a community
plan, and you want to call it Belfast
2020 or some sort of slick name. To
some extent, if you do not allow some
flexibility in the naming of the plan, you
are slightly straitjacketing it. Maybe the
concern is that, because of the name, it
is seen as something that is a little bit
boring or whatever. | have an open mind
in relation to it, but | could see some
advantages in some level of flexibility. |
appreciate your point that there is also
a danger of confusion. | do not know
how you crack that, but it might be a

bit prescriptive simply to say that there
shall be no alternative name.

Mr C Bradley: | think we would be OK
if it was something like Belfast 2025:
the community plan for Belfast, as long
as the term is always consistently used
so that everyone knows that that is the
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918.

9109.

920.

921.

922.

923.

924.

925.

926.

community plan, and people are not
asking, “Belfast 20257 What is that?”

Mr Weir: One thing we can look at is
whether there is a way of squaring the
circle so that you have provision of an
official title but there can also be some
flexibility. We may have to tease out
with the departmental officials what

the thinking behind that is, but | think
that might be to allow a little bit of local
opportunity for whatever they want to do
in connection with that. | do not think we
should preclude that either.

Mr C Bradley: That is not our intention.
Mr Weir: | understand that.

Mr C Bradley: Our intention is that, if
you search on a Belfast website for the
community plan, it will just pop up and
you will know that it is the community
plan. It might be branded as something
else, but as long as that is in the title,
you would know that it is the community
plan for Belfast.

Mr Weir: There are advantages to
consistency on things, whether it is

in reference to the community plan or
domain names of websites, for instance.

The Chairperson: The 36 neighbourhood
renewal partnerships each produce a

plan. Do they all call it the same thing—
neighbourhood renewal plan? Is that right?

Mr C Bradley: Yes.

The Chairperson: Once you call it that,
everybody knows what it is.

Ms McNeill: Also, if there is provision
for thematic and local plans, it could get
quite confusing if you do not know what
the overarching plan is for a particular area.

I will move on to clause 82, on the
general power of competence, in Part
11. We support the introduction of

the general power of competence,

and recommend, as | have already
mentioned, that guidance should be
provided to aid the understanding of the
scope and implementation of the power.
That should include the contribution that
the new power can make to achieving

927.

928.

929.

the objectives and outcomes set out in
the community plan.

We have looked at some areas where
the general power of competence has
been used well. We know that it has
been used in Oxford, for example, to
address underachievement in primary
schools. In Sherwood it has been used
to support local small businesses,

and in Richmond it has been used to
address things like empty shops and
trying to promote civic pride, so we have
some documents where the general
power of competence has been used.
Again, we would be happy to share
those if that would be useful. Clause 90
deals with consultation on improvement
duties and relates to the contributions
of partners. The Bill requires councils to
secure continuous improvements across
all their functions, including community
planning, and we welcome that.
However, the Bill does not recognise that
improvements in community planning
can be achieved only if the statutory
partners also play a full and meaningful
role. The Bill should enable partners

to do so in relation to two aspects of
improvement: consultation with service
users; and the provision of information
to councils on progress from partners.

The Bill requires councils to consult
their service users when reporting on
improvements in community planning.
However, in a context of community
planning, this should be extended

to the statutory community planning
partners who would also be involved in
community planning. We feel that clause
90(1)(b) which states:

“persons who use or are likely to use services
provided by the council”,

should be amended to add “and its
community planning partners”. That
would emphasise the role that the
statutory community planning partners
will play.

In assessing and reporting on
improvement issues, councils will wish
to consider the views of residents and
communities. That will ensure that the
views of all those who are essential

to the practice and implementation of
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935.

936.

937.

938.

9309.

940.

941.

community planning have an opportunity
to shape and improve the process. We
feel that clause 90(c), which states that:

“persons appearing to the council to have an
interest in the district”,

should be amended to add:

“including those who are specified under
section 76(2)".

The Chairperson: It is just clause 90(b).
There are no subsections 1, 2 or 3.

Ms McNeill: We recommend that there
be a new clause 90(2). That would
change it to clause 90(1), clause 90(1)
(c) and then clause 90(2). You are right,
though.

Mr Elliott: Clause 90(c) states:

“persons appearing to the council to have an
interest”.

How would you define “appearing to the
council”?

Ms McNeill: That is the phrase in the
legislation.

Mr Elliott: Yes. | just wonder what your
view is on that.

Ms McNeill: | think that it would
probably go back to the persons at
clause 76(2) such as “persons resident
in the district”. It would probably fall
under that. It is very broad and basically
includes everybody.

Mr Elliott: Yes. | want to know what your
view is on that.

Ms McNeill: It is very broad, but we
think that it should also include that
definition.

Mr Elliott: Are you reasonably content
with the wording “persons appearing to
the council”?

Ms McNeill: Yes, provided that it is in
the context of —

Mr C Bradley: Provided that:

“including those who are specified under
section 76(2)”

is added.

942,

943.

944,

945.

946.

947.

948.

949.

Mr Elliott: If your extra bit was not
included, what would you see as a
reason?

Mr C Bradley: If that was not added, we
would not be content.

Mr Weir: On that wording —

Lord Morrow: Does “appearing” need to
be in it?

Mr Weir: Yes, in one sense, it is meant
to go beyond clause 76(2). To my mind,
the use of “including those” means that
you have to tick the box and that anyone
who is in clause 76(2) is included, but

it can go wider than that. | am not sure
who is intended. Maybe we are making a
mountain out of a molehill, but it would
be interesting to probe the Department
on what its thinking was behind that.

Ms McNeill: OK. To enable councils to
assess the improvements in community
planning, which is required by the Bill in
clauses 87 and 89, councils’ community
planning partners will need to play a
supportive role and to provide inputs.
That should be enabled in the Bill
through the insertion of an appropriate
new clause 90(2). That would change
the numbering.

It is the duty of each planning partner
of a council to provide such information
as a council may reasonably require

to enable it to comply with its duty
under clause 93, which relates to

the collection of information for its
performance. That highlights the fact
that the Bill is placing the emphasis
on councils to show how they are
improving. However, given that the
statutory partners will play a huge role
in community planning, they should
also be required to provide information
to councils to enable them to do that
appropriately.

Clause 92 deals with performance
indicators and performance standards
and enables the Department to specify
performance indicators and standards,
and, before doing so, it requires that
the Department will wish to ensure that
stakeholders such as community and
voluntary bodies are consulted. Again,
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950.

951.

952.

we would like to see the amendment
of clause 92 to include community
and voluntary bodies as appear to the
Department to be appropriate.

Clause 93 relates to the collection of
information relating to performance.

In the Minister’s statement to the
Assembly when presenting the Bill, he
confirmed the Executive’s view that
council-led community planning would
provide a statutory framework to deliver
on the objective of improving outcomes
for everyone. Thus, it is important

that that is explicit in the Bill, as an
outcomes-based approach will help
councils and all other partners to set
clear goals and milestones in order to
make a difference. It will also provide
the framework to measure progress and
to join up regional, council and local
priorities. It is placing the emphasis
more on outcomes in the Bill. Clause
93(1)(c)(i) could be amended to read:

“to measure the improvement in the
outcomes of its performance”.

955.

That would include the term “improve-
ment in the outcomes” rather than just
the performance during the financial
year. Again, that relates to the fact
that, currently, the Bill relates to only
councils. It highlights the important role
of the other partners in providing that
information to councils.

Clause 98 concerns audit and
assessment reports. Although the new
power of community planning will be

led and facilitated by the local councils,
its effectiveness is the responsibility

of all the community planning

partners designated under clause

70. Departments will also play an
important supportive role. All will wish
to play their role in achieving successful
implementation and in contributing to
the work of the local government auditor,
as set out in clause 98. The Bill should
be amended to facilitate that, with the
insertion of a new subparagraph to
clause 98, 98(1)(b)(iii), that states:

957.

“that the community planning partners and
Departments have discharged their duties
under Part 10 Community Planning.”

953.

954.

956.

Again, that is another way in which
primary legislation could ensure that the
statutory partners are participating in
community planning.

Finally, clause 106 concerns the
partnership panel. We support the
introduction of a partnership panel
consisting of Ministers and elected
representatives to discuss matters of
mutual interest and concern. That will
provide an important mechanism for
the discussion of community planning
issues, including the interdependency
of local and regional issues. The panel
could be enriched by extending the
membership to include people from local
community and voluntary groups who
are active participants in community
planning at a council level. Clause
106(3)(a) in Part 13 could be amended
to read:

“councillors appointed by the Department;
and representatives appointed by the
Department of community and voluntary
bodies, as defined by section 76(3).”

Those are our comments and
recommendations. We are broadly
supportive of the Bill. There are a few
areas in which it can be improved and
enhanced.

Mr Weir: | appreciate that this is a
comment more generally, but, with the
best will in the world, the partnership
panel falls outside the community
planning bit. The partnership panel is
meant to be something very different
from community planning. That is not
what really is intended. Whatever about
the arguments on other bits, having
representatives of community and
voluntary bodies on that is not really
appropriate. It is meant to be interaction
purely between local and central
government rather than a community
planning tool. Maybe that is more of a
comment than a question.

Mr Boylan: Thanks very much for your
presentation. There were some useful
and valid points about the community
planning element. We had a meeting
the other day with NILGA. It has some
concerns, in particular about Part

12, which concerns performance
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958.

959.

960.
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962.

improvement. It had concerns about
how that is all measured. You talked
about outcomes, targets and everything
else. There will be a lot of expectation
from communities in particular. How do
we get something through community
planning that will be achievable? How
do you measure the expectation and
realisation of what we are actually trying
to achieve? Will you comment on the
Fife plan or any others? That will be an
issue. There is an improvement duty

on councils and measurements and

everything else, which will concern them.

We should be realistic about what we
are trying to achieve and what the Bill
sets out to achieve.

Mr C Bradley: In Scotland, you cannot
really look at or talk about community
planning without also talking about
their outcomes agreements. In fact,
many would say that the outcomes
agreements are almost now more
important. Community planning is the
process that gets you to the outcomes
that you want, and then the outcomes
agreement — and tying everybody

into that outcomes agreement, and
everybody signing off on it — in practice
becomes the method of implementing
the community plan. So the outcomes
agreement implements the community
plan. The community plan sets out the
broad vision, what you want to try to
achieve, and what the outcomes should
be. In Scotland, all the partners sign up
to the outcomes agreement.

The Chairperson: Can you give an
example of what you mean by an
outcomes agreement?

Mr C Bradley: The outcomes agreement
will go through all the issues that are in
the community plan.

The Chairperson: Give us an example,
so that it is easier for people to grasp
that.

Mr C Bradley: If the plan is to improve
provision for young people, there

would then be specific targets, like
building a new youth facility in this area,
extending a youth facility somewhere
else, increasing the number of young

963.

964.

965.

960.

967.

968.

969.

970.

people participating in youth clubs by
a percentage. It is that specific. Then
it would, in some cases — such as in
Fife or Dundee — it will actually name
the officer who is responsible for that
outcome and that target. Then, that
officer has to report. If an outside or
external partner is responsible for the
outcome or target, that partner is also
named in t