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Executive Summary

Executive Summary

The overall purpose of the Education Bill is ‘to provide for the establishment and functions
of the Education and Skills Authority; to make further provision about education, education
services and youth services; and for connected purposes’.

The Committee Stage scrutiny of this Bill included consideration of written submissions from
71 organisations; 13 oral evidence sessions and a further 2 informal evidence sessions.

ESA as the employer / single employing authority

A number of clauses and schedules of the Education Bill deal with ESA’s proposed role as
employer of all staff in grant-aided schools.

The Department advised that Clauses 3 and 34 which reference the Heads of Agreement
could not be operated owing to contradictions within the Heads of Agreement. Specifically,
part 5 of the Heads of Agreement indicates that ESA is to be “the single employing authority
for all staff in grant-aided schools” while part 10c indicates that where “it is already the case,
Boards of Governors will continue to employ and dismiss members of staff”.

The Committee understood that amendments would be required for these clauses. The
Committee therefore wrote to the Minister and OFMDFM in January, February and again
in March seeking amendments to the Bill or to the Heads of Agreement so as to resolve
the problems set out by the Department. The Committee did not receive amendments to
the relevant clauses of the Bill or clarification in respect of the wording of the Heads of
Agreement. In the absence of responses from the Minister and OFMDFM, the Committee
agreed to reserve its position on Clauses 3 and 34.

Additionally a majority of Members felt that all of the clauses and schedules which touch
upon ESA’s role as the single employing authority could not be properly scrutinised until these
amendments were provided. The Committee therefore agreed to reserve its position on all
clauses and schedules (Clauses 4 to 11; 19, 31, 32, 33, 35 to 37; 62 and Schedules 2 to 5)
which deal with ESA’s role as the single employing authority for all staff in grant-aided schools.

The Department advised that Clause 13 was designed to allow for the development of a
revision to the Education (Modification of Statutory Provisions Relating to Employment) Order
(NI) 1991. The Department indicated that a new Order made under Clause 13 is required

so that employment law can be modified such that the body which carries out employment
functions does so legally.

Clause 13 underpins ESA's role as the single employing authority of all staff in grant-aided
schools. The anticipated regulations are expected to provide much-needed clarity on the
relationship between ESA and Boards of Governors in respect of employment matters. In the
absence of clarity on these important regulations, Members felt that they should also reserve
their position on Clause 13.

Autonomy of schools

Some Members argued that the Bill undermines the autonomy of Voluntary Grammar (and
Grant Maintained Integrated) schools. They argued that additional provisions were required
to guarantee autonomy and that these should be extended to include schools in other sectors
e.g. Controlled Grammar schools which had the capability to manage a higher level of delegation.

Other Members disagreed, indicating that the Bill allowed schools to continue as they are or
to seek greater autonomy if they wish and that additional provisions were unnecessary.
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As there were significant differences of opinion, the Committee agreed to reserve its position
in respect of Clause 12 which deals with salary arrangements in schools.

Some Members also argued that in order to maintain the autonomy of schools, a sectoral
body to represent Voluntary Grammar schools and appropriate representation on the Board of
ESA was required.

Other Members again disagreed, arguing that the Bill provides for appropriate representation
for all educational sectors.

As there were significant differences of opinion, the Committee reserved its position on
Clause 63 and Schedule 1.

Irish Medium / Integrated Education

The Committee sought legal advice as to the Department’s current obligations in respect of
Integrated Education and Irish Medium Education.

Some Members strongly opposed provisions relating to the promotion of Irish Medium or
Integrated Education arguing that they provided unwarranted assistance for certain forms of
education which would lead to disadvantage for other sectors — particularly the Controlled sector.

Other Members strongly argued that without additional and proportionate support for Irish
Medium Education, the development of a culturally important educational sector would be
stifled with far-reaching ramifications in respect of equality and fairness in education. Those
Members supported the relevant provisions in the Bill.

A Member also strongly argued that support for Integrated Education was essential to ensure
the development of this popular sector in line with parental preference and that failure to do
so would in itself be unfair and lead to inequality.

As there were significant differences of opinion, the Committee reserved its position on
Clauses 2, 39 and 41. The Committee again reserved its position on Schedule 1 which deals
with representation of educational sectors on the Board of ESA.

Area Planning

Some Members highlighted concerns that the Area Planning clauses provided a new and
unfettered power to the Department in respect of the development and imposition of Area
Plans. Other Members disputed this and argued that the provisions did not greatly alter the
current position in respect of Area Planning.

The Committee highlighted concerns in respect of the impact of school closures in rural areas
driven by Area Plans. Members strongly felt that there should be protections for strategically
important schools which play a vital role in the life of rural communities. The Committee felt
that rural-proofing of Area Plans would provide much-needed essential protection for rural
communities.

The Committee therefore agreed to make the following recommendation:

The Committee recommends that Area Plans be subject to rural-proofing and that ESA
should give proper consideration to the impact on small communities of school closures
in rural areas.

The Committee also recognised the crucial importance of consultation in ensuring
transparency in respect of the Area Planning process. The Committee therefore agreed to
make the following recommendation:

The Committee recommends that a duty be placed on ESA to consult with relevant
stakeholders on Area Plans. As a minimum, the Committee expects this to include
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those stakeholders identified in Clause 28(5) and including in particular the Boards of
Governors of all grant-aided schools including Controlled schools; parents; providers of
youth services; the staff of grant-aided schools and their representatives; and sectoral
bodies.

As significant differences of opinion persisted in respect of the Department’s powers relating
to Area Planning, the Committee agreed to reserve its position on Clauses 24 to 30.

Measures of Achievement

In respect of Clause 38, the Committee considered the important role that Boards of
Governors play in promoting the achievement of high standards of educational attainment.
The Committee strongly felt that many good schools provided a value-added educational
experience for children which might not always translate into the highest standards of
academic success. The Committee believed that more work needed to be done to ensure
that the value-added by schools and Boards of Governors to children’s education is better
understood. The Committee therefore agreed the following recommendation:

The Committee recommends that the Department undertakes further study on how
educational value is added by schools. To that end, the Department should consider
the development of measures of achievement for pupils and schools which would
complement the existing measures which are based on academic success.

Inspections

Some Members suggested that clauses referencing inspections should not be included in the
Bill at all.

The Committee noted the Department’s clear assertion that the Education and Training
Inspectorate (ETI) was part of the Department and would therefore be part of the mechanism
through which Departmental policy would be applied. Some Members felt that the absence
of independent control and management of the ETI would prevent reasonable and valuable
criticism of Departmental policy. These Members felt that current arrangements prevent ETI
from fulfilling its proper role as a critical friend to schools and independent partner in the
school improvement process.

The majority of Members therefore agreed the following recommendations:

The Committee recommends that the Department should bring forward legislation which
will make the Education and Training Inspectorate a fully independent body which can
act as the critical friend and independent improvement partner for all schools.

The Committee recommends that the Department should bring forward at the earliest
opportunity measures to enhance the transparency of the Education and Training
Inspectorate including a statutory complaints procedures and appeals process.

As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of Clauses 44 to 48.

Council for the Curriculum, Examinations and Assessment (CCEA)

Some Members of the Committee expressed concerns that there was an inherent conflict of
interests as CCEA was an examining body and also the examinations regulator.
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Consequently and in the absence of a satisfactory resolution to these concerns and concerns
relating to the appropriateness of the inclusion of clauses relating to CCEA in the Bill, the
Committee agreed to reserve its position in respect of Clauses 50 to 54.

Shared Education

Members noted many references in stakeholder submissions to the promotion of
collaboration between schools and the facilitation of Shared Education.

Some Members felt that the Department should not miss an opportunity to promote the more
efficient use of resources which would be for the betterment of the educational experience for
pupils by including duties in the Bill on ESA (and/or the Department and/or sectoral bodies
etc.) to promote or facilitate Shared Education. Others felt that in the absence of clarity on
the Department’s policy position with regard to Shared Education, it would be ill-advised to
amend the Bill in this regard.

The Committee decided that although it felt that collaboration between schools should be
facilitated, the absence of policy clarity would militate against amendments to the Bill.

The Committee therefore agreed to make the following recommendation:

The Committee recommends that the Department and ESA should give consideration to
the promotion of collaboration and the sharing of resources between schools regardless
of their sector where this will enhance the effective management and efficient provision
of education to the betterment of the educational experience for pupils.

The Committee also agreed to seek a Ministerial assurance at Consideration Stage that the
Department would implement the Committee’s recommendation.

Revised Definitions

Members noted possible Ministerial amendments which would alter or clarify the definition of
a “Catholic school” and an “Irish speaking school” or “Irish speaking unit”.

As the Committee was not given sight of the relevant amendments, the Committee agreed to
reserve its position in respect of Clause 63 and Schedule 7.

Other Issues

The Committee noted a proposed amendment which would allow Transferors to retain their
representation on a Board of Governors when a Controlled school merges with a Controlled
grammar and chooses to keep a grammar school ethos.

As questions in respect of Transferors’ nominations to Boards of Governors of certain merged
Controlled schools remain unresolved, the Committee agreed to reserve its position in
respect of Clause 41.

Amendments

The Committee agreed to recommend the following amendments to the Assembly.

In order to ensure consultation with all relevant sectoral bodies with regard to the
establishment of new Controlled schools, the Committee agreed that it would recommend to
the Assembly that Clause 18 be amended in the terms set out below:

Clause 18, page 11, line 5, add:

“in consultation with the relevant sectoral bodies - ”
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In order to restrict the ancillary powers of ESA, the Committee agreed that it would
recommend to the Assembly that Clause 22 be amended in the terms set out below:

Clause 22, page 12, line 19

Leave out from the start of line 19 to “particular” in line 22 and insert -
‘For the purposes of discharging its functions,’

Clause 22, page 12, line 29

At end insert -

() The Department may by order amend subsection (1).

In order to restrict ESA’s commercial activities, the Committee agreed that it would
recommend to the Assembly that Clause 23 be amended in the terms set out below:

Clause 23, page 12

Leave out lines 41 and 42

Clause 23, page 13, line 27

At end insert -

‘(9) The Department may by order amend the powers granted to ESA under this section.

Consequential to the above, the Committee agreed to recommend to the Assembly that
Clause 65 be amended such that regulations made under Clauses 22 and Clause 23 should
be subject to affirmative resolution.

The Committee agreed that although it was to reserve its position on clauses relating to Area
Planning, it agreed to recommend to the Assembly an amendment to Clause 65 which would
require regulations issued in respect of Area Planning to be subject to affirmative rather than
negative resolution.

The Committee also agreed to support in principle Ministerial amendments in respect of:
consultation relating to guidance on employment and management schemes and relating to
the revision of employment and management schemes; the transfer of all responsibilities to
OFMDFM for the Tribunal; a requirement for the inspectorate to share inspection reports with
sectoral bodies; and a change such that Transferors will not be restricted to feeder primary
schools when choosing governors for Controlled post-primary schools.

The Committee also agreed to support in principle amendments from the Minister of
Employment and Learning which would extend the statutory inspection regime to private
providers of further and higher education.

The Committee agreed to support a drafting amendment to Clause 69 which will give the
Short Title of the Bill as the Education Act (Northern Ireland) 2013.

Agreement of clauses and schedules

As further amendments are required from the Department, where it has agreed a clause or
schedule, the Committee has done so subject to consequential amendment.

The Committee agreed that it was content with the following clauses and schedules as
drafted, subject to consequential amendment: Clauses 1, 14 to 17, 20 (subject to a Ministerial
assurance), 21, 38, 40, 42, 43, 49, 55 to 61, 64, 66 to 68 and Schedules 6 and 8.
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Delegated Powers

The Committee agreed that it was generally content with the level of scrutiny associated
with the delegated powers in the Education Bill as currently drafted with the exception of
those clauses about which it had reserved its position and those amendments in respect of

Clauses 22, 23 and 30 as indicated above.
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Introduction

The Education Bill (NIA 14/11-15) (the Bill) was introduced to the Assembly on 2 October
2012 and referred to the Committee for Education for consideration in accordance with
Standing Order 33(1) on completion of the Second Stage of the Bill on 15 October 2012.
At introduction the Minister for Education (the Minister) made the following statement under
Section 9 of the Northern Ireland Act 1998:

“In my view the Education Bill would be within the legislative competence of the Northern
Ireland Assembly.”

The Education Bill (NIA 14/11-15) states its overall purpose as ‘A Bill to provide for the
establishment and functions of the Education and Skills Authority; to make further provision
about education, educational services and youth services; and for connected purposes’.
The Bill's Explanatory and Financial Memorandum (EFM) sets out at paragraphs 8 to 17 the
purpose of the Bill and a summary of its main provisions.

Second Stage of the Education Bill

The Chairperson of the Committee for Education at the Second Stage debate on the
Education Bill highlighted that the majority of Committee Members were probably “just about
content to allow the Bill to go to Committee Stage”. He indicated that the Committee felt
that the Bill included new checks and balances which were sufficiently different from previous
legislation to warrant further scrutiny and possible amendment at the Committee Stage.

The Chairperson outlined key areas of interest within the Bill as follows:

® The Heads of Agreement (referenced in clause 3 and 34) which indicated that there is to
be no change in school ownership which negatively affects the role of Boards of Governors
of schools including the way in which Boards of Governors are appointed and that the
current arrangements under which Boards of Governors “hire and fire” their staff are to be
unchanged. Additionally, the Heads of Agreement set out that there is to be no transfer;
secondment or redeployment of teachers without the consent of schools and Boards of
Governors. The Chairperson highlighted the Committee’s expectation that aspects of the
Heads of Agreement included within the clauses or the schedules of the Bill would be
subject to amendment.

B The independent Tribunal which is to rule on disputes relating to employment schemes
and schemes of management. The Chairperson indicated the Committee’s expectation
that this body would act as a check on the authority of ESA in respect of its dealings with
Boards of Governors and other submitting authorities.

®  The dissolution of the Education and Library Boards and the Council for Catholic
Maintained Schools and the new role for sectoral support bodies in the regulatory regime.

B Provisions relating to the Irish Medium sector which the Department advised were
intended to bring ESA’s responsibilities to promote Irish Medium Education into line with
the Department’s responsibilities and to recognise the special curriculum needs of Irish
Medium Education.

®  The enhancement of inspection powers in schools which are to be made available to the
Education and Training Inspectorate.

B The balance of the Bill in respect of proposed enhanced delegation and autonomy for
schools set against a revised regulatory regime in which ESA would be the employing
authority for all staff in grant-aided schools.
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10.

11.

12.

13.

14.

Committee Stage of the Education Bill

The Committee had before it the Education Bill (NIA 14/11-15); the Explanatory and Financial
Memorandum that accompanied the Bill; the delegated powers memorandum prepared by the
Department and the Heads of Agreement issued by OFMDFM.

Following introduction of the Bill to the Assembly, the Committee wrote on 3 October 2012

to key education stakeholders including all Boards of Governors in Northern Ireland. The
Committee also inserted notices in the Belfast Telegraph, Irish News and News Letter seeking
written evidence on the Bill by 16 November 2012.

71 organisations responded to the request for written evidence and copies of these
submissions received by the Committee are included at Appendix 4.

During the period covered by this Bill Report, the Committee considered the Bill and related
issues at 17 of its meetings. The relevant extracts from the Minutes of Proceedings for
meetings, as appropriate, are included at Appendix 1.

At its meeting of 14 November 2012, the Committee agreed a draft Motion to extend

the Committee Stage of the Bill to 8 April 2013. The draft Motion was designed to allow
stakeholders to consider the Bill and formulate their responses and to set aside enough time
for the scrutiny of the clauses and schedules of the Bill by the Committee.

On 26 November 2012, the Assembly agreed to extend the Committee Stage of the Bill to 8
April 2013.

As outlined above, the Committee received approximately 78 written responses from
education stakeholders in response to its letter and public notice inviting written submissions
to the Bill. Stakeholders were asked to structure written submissions to address specific
clauses of the Bill and its schedules.

From 21 November 2012 to 6 February 2013, the Committee took oral evidence from
selected stakeholders who had submitted written evidence. These included:

Northern Ireland Teaching Council; National Association of Head Teachers; Association of
School and College Leaders (28 November 2013);

Transferors’ Representative Council; Integrated Education Fund and Northern Ireland
Council for Integrated Education; Comhairle na Gaelscoileachta. (5 December 2012);

Governing Bodies Association (12 December 2012);

Northern Ireland Commission for Catholic Education and Council for Catholic Maintained
Schools; Western Education and Library Board (9 January 2013);

Catholic Heads Association (16 January 2013);

Association of Controlled Grammar Schools; Northern Ireland Voluntary Grammar Schools
Bursars Association (23 January 2013); and

Northern Ireland Youth Forum (6 February 2013).

All stakeholder written submissions are available at Appendix 4. Both stakeholders and
Departmental officials answered Members’ questions after their individual sessions - as
reflected in the Minutes of Evidence for each of these meeting sessions (extracts reproduced
at Appendix 2), Departmental officials were requested to provide specific follow-up
information to the Committee — these are reproduced at Appendix 3.

The Committee also facilitated a Call for Evidence event on 30 January 2013 with a parents/
teachers group (PTA-NI) and the Youth Forum — a note of the issues raised is included at
Appendix 5. Additionally Members met with representatives of NIPSA, Unison and the General,
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15.

16.

17.

18.

19.

Municipal, Boilermakers and Allied Trade Union (GMB) on 25 February 2013 to discuss the
non-teaching unions’ concerns in respect of the Bill. A written submission covering the issues
raised is included in Appendix 4.

The Committee also noted responses on relevant clauses and schedules from the Committee
for Employment and Learning and the Committee for Culture, Arts and Leisure.

The Committee commenced its clause by clause consideration of the Bill on 6 February and
this continued at all of its meetings until 20 March 2013.

To assist the Committee with its scrutiny on the individual clauses and schedules of the

Bill, the Committee received advice from the Assembly’s Examiner of Statutory Rules.

The Committee also received advice on several subjects from Assembly’s Legal Services.
Assembly Research and Library Services also provided the Committee with research papers
on specific subject areas. During the clause-by-clause scrutiny sessions, the Committee
requested Departmental officials to clarify any points Members had on individual clauses and
schedules.

The Committee approved the Appendices to this Report on the Education Bill at its meeting
on 4 April 2013.

Report on the Education Bill

At its meeting on 4 April 2013, the Committee agreed its Report on the Bill and agreed that it
should be printed on 8 April 2013.
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Section 2
Consideration of the Bill

Section 2 of this report contains the details of the Committee’s ‘Consideration of the Bill’,
either by individual clause or by groups of clausin linees and schedules of the Bill, where
concerns and issues arose.

Members and other readers of this report may wish to refer to Section 3 where the
Committee’s decisions in respect of clauses, schedules and amendments are set out.

Part 1: The Education and Skills Authority

Clause 1: The Education and Skills Authority

1. Clause 1 creates the Education and Skills Authority (ESA) and applies Schedule 1 which sets
out the detail on membership of the Board of ESA; ESA’s operation and procedures including
the establishment of Committees.

2. A number of stakeholders wrote to the Committee suggesting, for various reasons, that ESA
should be renamed. One stakeholder argued that as ESA is to have no remit to promote
skills, it should be renamed as the Education Authority.

3. Members accepted the Departmental response that the inclusion of the word “Skills” was
intended to reflect the important role of schools in the delivery of the skills-based part of the
curriculum.

4. The Committee agreed it would not take forward amendments in respect of Clause 1.

Shared Education

5. Members noted numerous references by stakeholders to Shared Education firstly in Clause 2
but also in many other clauses. In this clause, as with some others, stakeholders suggested
that there should be a duty on ESA or the Department or sectoral bodies to promote Shared
Education or collaboration between schools and educational bodies so as to facilitate Shared
Education.

6. The Committee noted explanations from the Department that the Shared Education
Advisory Group was not due to report until April and that this may be followed by a period of
consultation as to the definition of Shared Education.

7. Some Members felt that the Department should not miss an opportunity to promote the more
efficient use of resources which would be for the betterment of the educational experience for
pupils by including duties in the Bill on ESA (and/or the Department and/or sectoral bodies
etc.) to promote or facilitate Shared Education. Others felt that in the absence of clarity on
the Department’s policy position with regard to Shared Education, it would be ill-advised to
amend the Bill in this regard.

8. The Committee therefore decided that although collaboration between schools should be
facilitated, the absence of policy clarity would militate against amendments to the Bill. The
Committee therefore agreed to make the following recommendation:

The Committee recommends that the Department and ESA should give consideration to the

promotion of collaboration and the sharing of resources between schools regardless of their
sector where this will enhance the effective management and efficient provision of education
to the betterment of the educational experience for pupils.

10
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10.

11.

12.

13.

14.

15.

16.

17.

18.

The Committee also agreed to seek a Ministerial assurance at Consideration Stage that the
Department would implement the Committee’s recommendation.

Clause 2: Functions and general duty of ESA

Clause 2 places a duty on ESA to contribute to the development of children, young people
and thereby to the community at large. ESA is also required to co-ordinate the planning, and
delivery of schools, educational services and youth services with a view to promoting the
achievement of high standards of educational attainment. ESA is required to also encourage
and facilitate the development of education “in an Irish speaking school”.

Some stakeholders suggested changes to the Bill which would require ESA, in addition to the
spiritual, moral, cultural, social, intellectual and physical development of children and young
people, to also promote Shared Education and linguistic development.

NIPSA suggested that ESA should not promote the spiritual development of children

and young people. The Transferors’ Representative Council (TRC) argued that the clause
should include the provision for an appropriate level of curricular support to accompany the
commitment to promote spiritual development.

A number of stakeholders referred to Clause 2(5) which deals with encouraging and
facilitating Irish Medium Education. The Governing Bodies Association (GBA) sought changes
to the Bill which would explicitly confine the promotion of Irish Medium Education to Irish
speaking grant-aided schools. Other proposed amendments would require ESA to also
promote Integrated Education and faith-based education in line with parental choice or to
include explicit assurances within the Bill in respect of equality in education.

Some Members raised general concerns about the unequal treatment experienced by the
Controlled sector. Those Members sought assurances that all sectors would be treated
equally; that a level playing field would be in operation in respect of administrative and other
forms of support. Those Members noted Departmental assurances that enhanced delegation
measures contained within the Bill would ensure that the Controlled sector - which in their
view had been historically neglected - would experience more equal treatment from ESA
following the passage of the Bill.

The Committee noted legal advice on Clause 2(3) which requires ESA to treat schools
on the same basis regardless of whether their premises are vested in ESA or not. The
Committee considered the possible tension between this clause and the Department /
ESA’'s commitments in respect of Integrated and Irish Medium education. The Committee
also received legal advice on the interaction of Clause 2(3) with ESA’s Area Planning
responsibilities set out in Clauses 24 to 30.

Some Members also suggested that there was a contradiction between Clause 2(3) and
Clause 20 (ESA to contract for certain works). It was argued that as ESA must obtain the
agreement of the school owners before entering into contracts there would be a clear
difference in the treatment of Controlled schools (whose owner is ESA) and say Voluntary
Grammar schools (whose owners are their trustees).

Members welcomed the ongoing development of a Controlled Sectoral Support Body and
highlighted their expectation that this and other sectoral support bodies would be consulted
as appropriate by ESA on all relevant matters.

The Committee sought legal advice as to the Department’s current obligations in respect of
Integrated and Irish Medium education and how Clause 2(5) would change this in respect of
the latter. The Committee noted the Department’s explanation that the additional duties on
ESA in respect of Irish Medium Education were required so as to allow the provision by ESA of
a necessary additional level of curriculum support. The Committee also noted the Minister’s

11
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19.

20.

21.

22,

23.

24,

25.

26.

intention to bring forward an amendment which would replicate the provisions of Clause 2(5)
for Integrated Education.

Members commented as regards ESA’s responsibilities for Irish Medium and other forms of
education. Some Members strongly opposed the inclusion of Clause 2(5) arguing that the
provision provided unwarranted assistance for a form of education which would only ever be
popular with a very small minority of the school population. Those Members also opposed
additional provisions to support Integrated Education citing possible disadvantage for the
Controlled sector.

Other Members strongly argued that without additional and proportionate support for Irish
Medium Education, the development of a culturally important educational sector would be
stifled with far-reaching ramifications in respect of equality and fairness in education. Those
Members supported in principle the Minister's amendment to extend additional support

to Integrated Education in line with Irish Medium Education arguing that the Minister’s
amendment was a necessary recognition of the importance and particular needs of the
Integrated Education sector.

The Committee agreed that ESA’s general duties should not be amended to include further
duties relating to linguistic development (as suggested by CnaG) as this was already covered
by the duty to promote the intellectual development of children.

Some Members strongly felt that ESA should be required to promote faith-based education
and that there should be a requirement for ESA to uphold equality in educational provision
in line with parental preference. The Committee noted Departmental explanations that there
was general duty on ESA and the Department to promote the education of all children and
young people in Northern Ireland.

The Committee obtained written information from the Department in respect of its
responsibilities linked to religious education. The Committee noted the Department’s
argument that commitments in respect of support for the delivery of the religious education
curriculum should not be included on the face of the Bill. The Committee felt that ESA should
promote the spiritual development of children. However some Members also strongly felt that
in the spirit of TRC’s submission, ESA should be required to take steps to enhance support
for the religious education curriculum.

In the absence of agreement on issues relating to the facilitation and encouragement of

Irish Medium Education and Integrated Education and because of concerns expressed by
some Members relating to the possible absence of equality between educational sectors, the
Committee agreed to reserve its position on Clause 2.

ESA as the employer / single employing authority

Clauses 3 to 13; 33 to 37; and 62 of the Education Bill refer to ESA’s role as employer of all
staff in grant-aided schools. The clauses refer to schemes of employment and schemes of
management. The Committee noted draft model employment and management schemes in
Appendix 3.

Some Members strongly felt that ESA’s role as single employing authority and its involvement
in the approval of schemes of employment (and management) would deprive well-run and
appropriately governed Voluntary Grammar and Grant Maintained Integrated schools of the
autonomy which they needed to continue to deliver good value, high attainment education to
a large percentage of the school population. It was further argued that where other schools
e.g. Controlled Grammars had developed the capacity to manage their own employment

and financial affairs, the Bill should facilitate an enhanced level of autonomy in line with the
Voluntary Grammars and Grant Maintained Integrated schools.

12
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27.

28.

29.

30.

31.

32.

33.

34.

These Members argued that — contrary to the recommendations of the independent review of
the Common Funding Scheme — the Bill would not ensure the maintenance of the enhanced
levels of autonomy experienced by Voluntary Grammar and Grant Maintained Integrated
schools. These Members argued that educational studies showed that this higher level of
school autonomy would lead to improved academic performance and that this would serve

to support the relevant Programme for Government targets to improve attainment and tackle
underachievement among socially deprived school children.

Members noted suggestions from stakeholders for amendments permitting certain groups

of schools to opt out entirely or in part from the employment arrangements relating to ESA.
Members also noted suggestions - from the Governing Bodies Association (GBA), as part of

a series of amendments - that ESA act as the agent for Boards of Governors in Voluntary
Grammar schools in respect of employment matters. Stakeholders had argued that this would
allow the Bill to give effect to the Heads of Agreement and thus allow ESA to be the employer
of all staff while Boards of Governors of Voluntary Grammars continued to employ, dismiss
etc. their teachers and other staff as they have always done. The Committee considered legal
advice on this matter.

Some Members robustly set out the view that the Bill adequately supports and protects

an appropriate level of autonomy for schools which will underpin Departmental policy and
therefore better attainment in schools. These Members did not at all support the suggestions
made by the Voluntary Grammar schools that the Bill undermines their ability to deliver
education in the context of the voluntary ethos. These Members also strongly argued that

the clarification provided by the Department in respect of the draft model employment (and
management) schemes established that schools would continue to operate as they have
always done, unless they or their submitting authority wish to seek further autonomy. These
Members contended that the Bill properly balanced more autonomy for schools with an
appropriate level of accountability and all for the betterment of the educational experience of

pupils.

The Department advised that those clauses which reference the Heads of Agreement
(clauses 3 and 34) could not be operated owing to contradictions within the Heads of
Agreement. Specifically, part 5 of the Heads of Agreement indicates that ESA is to be the
single employing authority for all staff in grant-aided schools while part 10c indicates that
where “it is already the case, Boards of Governors will continue to employ and dismiss
members of staff”.

Members considered submissions from the Northern Ireland Commission for Catholic
Education (NICCE) and the Council for Catholic Maintained Schools (CCMS) which argued for
the removal of references to the Heads of Agreement throughout the Bill as it was suggested
that this document was not suited to legislative purpose.

The Committee wrote to OFMDFM and the Minister in January, February and again in March
seeking amendments to the Bill or to the Heads of Agreement so as to resolve the problems
set out by the Department. The Committee did not receive amendments to the relevant
clauses of the Bill or clarification in respect of the wording of the Heads of Agreement.

The Committee noted the draft model employment (and management) schemes which were
provided by the Department and which sought to clarify issues in respect of the autonomy

of schools. The Committee also noted that the Department is to revise the Education
(Modification of Statutory Provisions Relating to Employment) Order (Northern Ireland) 1991
which sets out the delegated nature of employment in schools and e.g. allowed (in the case
of Catholic Maintained Schools) a Board of Governors to be the de facto and de jure employer
while the Council for Catholic Maintained Schools remained the employing authority.

A majority of Members strongly felt that necessary clarification on the role of ESA as sole
employer or single employing authority had not been provided. A majority of Members felt
that this important issue had to be resolved before the Committee could properly determine
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its position on clauses and schedules relating to employment (and management) schemes.
It should be noted however that some Members disagreed and argued that there was no
material contradiction in the Heads of Agreement and that the new arrangements in respect
of delegated employment scarcely differed from the present situation. These Members
suggested that any possible difficulties could be resolved through regulations.

In the absence of responses from the Minister and OFMDFM, the Committee agreed to
continue with its scrutiny of the other clauses and schedules of the Bill and to reserve its
position on those clauses and schedules which reference ESA’s role as the single employing
authority or employer of staff in grant-aided schools.

Clause 3: ESA to employ all staff of grant-aided schools

Clause 3 makes ESA the employer of all staff in grant-aided schools. The clause defines the
term “submitting authority” — in the case of voluntary schools for example this clause makes
the trustees the submitting authority. The clause requires trustees to consult with Boards of
Governors and allows Boards of Governors to refer an employment scheme to a Tribunal to
test its compatibility with the Heads of Agreement. The clause also gives Boards of Governors
a right to refer an approved scheme to a Tribunal for a test of compatibility with the Heads of
Agreement.

GBA suggested that Voluntary Grammar schools be given the option of opting out of the
employment relationship with ESA. As part of a series of amendments, GBA also suggested
that ESA should act as the agent of Boards of Governors of Voluntary Grammar schools.

Combhairle na Gaelscolaochta (CnaG) — sought an amendment which would make the trustees
of Irish Medium schools the submitting authority unless they nominated the Board of
Governors. The Committee noted Departmental explanations that Controlled IME schools do
not have trustees and that, for Voluntary IME schools, the Bill already defines the submitting
authority as the trustees.

NICCE and CCMS proposed amendments so as to remove Clause 3(5) which references

the admission criteria operated by Boards of Governors — arguing that this was set out in
other legislation. The Northern Ireland Commissioner for Children and Young People (NICCY)
argued that the Bill should include explicit reference to post-primary transfer. The majority of
Members felt that the references to Boards of Governors’ discretion in respect of admission
policy should not be amended in Clause 3.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and given also the Department’s advice that the clause is
inoperable as drafted, the Committee agreed to reserve its position in respect of Clause 3.

Clause 4: Employment schemes for grant-aided schools

Clause 4 provides for employment schemes in all grant-aided schools. The clause indicates
that the employment scheme will identify specified posts — i.e. those posts to be appointed
by ESA. The clause requires each scheme to be consistent with the management scheme
of the school; education legislation and any instrument of governance of a school. The
employment scheme must include provisions set out in Schedule 2 — including dismissal
and suspension arrangements and determination of the staff complement. The employment
scheme must have regard to guidance issued by the Department under Clause 5 of the
Education Bill.

The Irish National Teachers Organisation (INTO) suggested an amendment which would
compel schemes of employment to comply with existing arrangements and procedures in
schools. The Sharing Education Partnership (SEP) suggested an amendment which would
oblige employment schemes to facilitate the sharing of staff and other resources. GBA
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argued that Voluntary Grammar schools should be exempt from the provisions relating to
employment schemes; that the Department should not be able to alter Schedule 2 through
regulations and in line with a number of other amendments that ESA should act as the agent
of Boards of Governors in Voluntary Grammar schools in employment matters.

The Committee agreed that it supported in principle measures to enhance sharing between
schools where this would lead to the enhancement of the educational experience for
pupils. However, Members felt that in the absence of policy clarity on Shared Education and
consistent with its decision on Clause 2, it would not support amendments to this clause in
this regard at this time.

The Committee noted Departmental assurances that it was anticipated that the introduction
of employment schemes would not lead to changes to terms and conditions and employment
arrangements without the agreement of staff and trade unions. The Department suggested
that in the longer term and with the agreement of staff representatives, it may be that there
will be enhanced uniformity of conditions of employment across all educational sectors.

The Committee noted Departmental explanations that it was usual for alterations to the
provisions of Schedule 2 to be through regulations which would be subject to Committee
scrutiny and require the agreement of the Assembly.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question, the Committee agreed to reserve its position in respect
of Clause 4.

Clause 5: Preparation and approval of employment schemes

Clause 5 requires the preparation of employment schemes in all grant-aided schools by the
submitting authority. The clause requires ESA to approve the scheme unless it does not meet
statutory requirements. If a scheme does not meet statutory requirements, ESA must seek
to agree modifications with the submitting authority. Where agreement can not be reached,
ESA must refer the scheme to a Tribunal. The Department may, with OFMDFM approval, issue
guidance containing model schemes. Where schemes differ from model schemes, submitting
authorities must submit additional information as required to ESA.

NIPSA put forward suggested amendments which would require submitting authorities to

use identical or model employment schemes with limited variations. The stakeholder argued
that this would ensure equality of treatment for all staff in different schools. NIPSA also
suggested amendments which would require consultation with trade unions prior to the
development of model schemes or actual employment schemes or the amendment of actual
employment schemes. TRC argued for consultation with sectoral support bodies in respect

of the development of model schemes to be included as a requirement in the Bill. Other
stakeholders suggested that the Bill should require employment schemes to be standardised,
public documents which would ensure that all teaching and non-teaching staff were subject to
identical terms and conditions regardless of the sector in which they worked.

The Committee noted that the Minister is expected to bring forward amendments which will
require consultation with trade unions and the relevant sectoral bodies prior to the production
of guidance on model schemes and a requirement to consult with trade unions prior to the
submission of a revised employment scheme. The Committee also understood that the
Minister is to bring forward an amendment which will require copies of employment schemes
to be made available on demand to staff.

The Committee noted draft model employment and management schemes. The Committee
agreed that it supported in principle the Minister’s proposed amendments which require
consultation and publication in respect of employment schemes.
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The Committee noted that although the issuing of guidance by the Department is subject to
approval by OFMDFM, it is not subject to Committee scrutiny or agreement by the Assembly.
Some Members suggested that guidance should only be issued as part of regulations which
would be subject to the affirmative resolution procedure.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 5.

Clause 6: Reserve power of ESA to make an employment scheme

Clause 6 allows ESA to submit an employment scheme on behalf of a submitting authority
where the submitting authority fails to do so or where it asks ESA to do so. The clause
requires ESA to consult with the submitting authority before making the scheme in this case.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 6.

Clause 7: Revision of employment schemes

Clause 7 requires a submitting authority to resubmit its employment scheme if revised
guidance is issued by the Department (subject to approval by OFMDFM). The clause also
permits a submitting authority to revise and resubmit its employment scheme at any other time.

As indicated above, the Committee noted that the Minister is expected to bring forward
amendments which will require consultation with trade unions prior to the submission of a
revised employment scheme.

Also as indicated above, the Committee agreed that it supported in principle the Minister’s
proposed amendments which require consultation in respect of revised employment schemes.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 7.

Clause 8: Procedure where ESA does not approve a submitted scheme

Clause 8 provides for consideration by the Tribunal of an employment scheme which ESA will
not approve. The clause indicates that the Tribunal may order ESA to approve such a scheme
or it may require ESA to approve the scheme with modifications. Furthermore, the clause
allows the Tribunal to make a new scheme for the school in question. During the interim
period before the Tribunal makes an order, the scheme in force continues to have effect.
However the clause permits ESA to apply to the Tribunal to make modifications to the scheme
which applies in the interim period.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 8.

Clause 9: Effect of employment scheme

Clause 9 requires the Board of Governors of a school to give effect to its employment
scheme. The clause requires ESA to give effect to a Board of Governors’ decision which
complies with its employment scheme. Where ESA believes that a Board of Governors has
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not given effect to its employment scheme, ESA can require the Board of Governors to
reconsider the matter.

The Committee noted suggestions from GBA that amendments be brought forward such
that ESA should not be able to require a Board of Governors in a Voluntary Grammar school
to reconsider a decision even when it was non-compliant with the school’s employment
scheme. NIPSA suggested an amendment which was designed to prevent alterations to an
employment scheme by a Board of Governors without ESA’'s agreement.

The Committee noted submissions from the Department which indicated that the clause only
allowed ESA to require Boards of Governors to reconsider and not rescind a decision. Indeed
the Department advised that ESA could not give directions to Boards of Governors — except in
respect of the safeguarding and promotion of the welfare of children and young persons. The
Committee noted also that the policy intention was for Boards of Governors to devise their
own employment schemes insofar as they complied with legislation and were compatible with
the Heads of Agreement.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 9.

Clause 10: Transfer to ESA of staff employed by Boards of Governors

Clause 10 applies Schedule 3 which allows for the transfer of staff employed by Boards
of Governors of Voluntary schools (other than Catholic Maintained schools) and Grant
Maintained Integrated schools to ESA.

CnaG in line with a number of other amendments, suggested a change to the Bill which
would give IME schools a separate legal identity. CnaG argued that this was a necessary
change given the developing popularity of IME and the presence of IME schools in both the
Maintained and Controlled sectors.

The Committee agreed that this matter was connected to Clause 63 which deals with sectoral
bodies and related issues, consequently Members deferred consideration of the separate
legal identity for IME schools until Clause 63.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 10.

Clause 11: ESA to employ peripatetic teachers

Clause 11 defines a peripatetic teacher as a teacher teaching subjects in a number of
schools or providing special educational provision. The clause requires ESA to devise and
revise schemes for the appointment of such teachers. The scheme will set out the number of
peripatetic teachers employed by ESA and will ensure that such teachers will not teach in a
grant-aided school unless the Board of Governors approves.

CnaG suggested an amendment which would specifically set out in the Bill that peripatetic
teachers may be required to teach in the medium of Irish where relevant.

The Committee noted a Departmental response indicating the availability of teachers in the
IME sector. The Committee also noted the Departmental assurance that the clause indicates
that peripatetic teachers can only work in a school with the permission of the Board of
Governors of that school. Thus the Department advised that in the case of an IME school, the
Board of Governors could decline the services of a peripatetic teacher if they were unable to
teach through the medium of Irish.
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Members felt that this clause pertained to ESA’s role as employer of all staff in schools.
Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier employment
related clauses, the Committee agreed to reserve its position in respect of Clause 11.

Clause 12: Salaries etc. of staff: administrative and financial
arrangements

Clause 12 allows Voluntary Grammar schools and Grant Maintained Integrated schools where
they currently operate their own payment systems for salaries, to continue to do so subject to
agreement with ESA. The clause also allows such schools to opt in to payment arrangements
controlled by ESA.

GBA put forward an amendment which was designed to retain the autonomy of some
Boards of Governors in respect of the payment of salaries — the amendment would remove
the requirement for Boards of Governors of Voluntary Grammar schools to agree payment
arrangements with ESA and to add a separate schedule to the Bill setting out payment
arrangements.

Other stakeholders including the Association of Teachers and Lecturers (ATL), Western
Education and Library Board (WELB) and NIPSA argued that schools (other than Voluntary
Grammars and Grant Maintained Integrated schools) should be prevented from developing
their own salary payment arrangements which are independent of ESA as it was argued that
this would be most inefficient and unnecessary. NIPSA further argued that the Bill should
ensure the removal of all independent salary payment arrangements currently in place in
Voluntary Grammars and Grant Maintained Integrated schools. This it was argued would make
ESA solely responsible for salary payments in all grant aided schools and help to ensure
consistency and equality in respect of terms and conditions for all staff in schools.

The Association of Controlled Grammar Schools (ACGS) and the National Association of Head
Teachers (NAHT) countered that the autonomy of schools would be enhanced if all schools
(not just Voluntary Grammars and Grant Maintained Integrated) were permitted to develop
their own salary payment arrangements which are independent of ESA.

The Committee noted Departmental assurances that the Bill and the employment schemes
secure the autonomy of schools and generally allow the development of further autonomy
where a school has the relevant capacity and its submitting authority agrees. The Department
argued that amendments to preserve the existing autonomy of schools in respect of salary
payments were unnecessary and should not be supported. The Department also indicated
that its policy was to retain existing practices in this regard in the Voluntary Grammar and
Grant Maintained Integrated sectors.

The Department also suggested that the extension of independent salary payment
arrangements to more schools would not provide any tangible benefits to those schools.

It was suggested that this would be most inefficient and an unwarranted waste of valuable
school or Departmental resources.

Some Members took the view that schools with the relevant capacity should indeed be
permitted additional autonomy in respect of salary payment arrangements, regardless of
their sector. Other Members accepted the Department’s submission that the development of
additional salary payment arrangements would be highly inefficient and would be of limited or
no benefit to schools.

Some Members believed that the Bill provides adequate protections for Voluntary Grammar
and Grant Maintained Integrated schools and allows them to maintain their current
salary payment arrangements. Other Members favoured enhancing autonomy for schools,
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particularly where they have demonstrated the ability and the willingness, and indicated
accordingly during the scrutiny of this clause.

Members again felt that this clause pertained to ESA’s role as the employer of all staff in
schools. Given the Committee’s concerns in respect of the Heads of Agreement and the
employer / single employing authority question and consistent with its position on earlier
employment related clauses, the Committee agreed to reserve its position in respect of
Clause 12.

Clause 13: Modification of employment law

Clause 13 allows the Department to make regulations to modify any statutory provision
relating to employment.

NIPSA suggested an amendment which was designed to remove the power from the
Department to make what was described as unilateral modifications to any statutory
provision relating to employment. NIPSA also proposed amendments relating to the level of
consultation that the Department must undertake with the Department of Employment and
Learning (DEL) and the trade unions prior to making an order to modify relevant employment
law. Trade union stakeholders also wanted an explicit reference to trade unions in the list of
consultees. Other stakeholders wanted a requirement for the Department to agree changes
with DEL rather than to merely consult upon them.

The Committee wrote to the Committee for Employment and Learning seeking its views on
this clause. The Committee for Employment and Learning replied indicating that it had no
comment on this clause.

The Committee noted Departmental assurances that the clause afforded no additional
powers to the Department and that these would be subject to Assembly controls.

The Department advised that Clause 13 was included to allow for the development of a
revision to the Education (Modification of Statutory Provisions Relating to Employment) Order
(NI) 1991. The Department advised that an Order made under Clause 13 is required so that
employment law can be modified such that the body which carries out employment functions
does so legally. The Order is to ensure that when a Board of Governors carries out an
employment function which has been delegated to it from ESA by means of an employment
scheme, the Board of Governors will be considered the employer. The proposed Order is to
include specific clarification of employment law in relation to the Board of Governors’ role in
recruitment, discipline, dismissal, trade disputes and applications to tribunals.

The Committee noted with some surprise that the legislation under which the Education
(Modification of Statutory Provisions Relating to Employment) Order (NI) 1991 was made had
been repealed some time ago. The Committee also noted that the Department is presently
taking legal advice on the extent of the revised delegated employment Order.

Clause 13 underpins ESA’s role as the single employing authority of all staff in grant-aided
schools. The anticipated regulations are expected to provide much-needed clarity on the
relationship between ESA and Boards of Governors in respect of employment matters. In the
absence of clarity on these important issues, Members felt that they could not scrutinise the
clause further.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer
/ single employing authority question and in the absence of further detail on the revised
delegated employment Order, the Committee agreed to reserve its position in respect of
Clause 13.
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Clause 14: ESA to provide or secure provision of training and advisory
and support services for schools

This clause places a duty on ESA to provide or secure training etc. for Boards of Governors
and staff in grant-aided schools.

SEP suggested amendments designed to promote Shared Education by requiring ESA

to provide training and support on a shared basis where possible. NAHT suggested the
reallocation of the budget for training etc. from ESA to schools. TRC sought explicit reference
in the Bill to provision of support for religious education. TRC also sought assurance that
ESA would not source training and support exclusively from large private providers. St.

Mary’s University College suggested that the clause should explicitly indicate that continuing
professional development for teachers should be via Northern Ireland’s higher education sector.

The Committee noted correspondence from the Employment and Learning Committee asking
that the Committee for Education give due consideration to the submission from St. Mary’s
University College.

The Committee noted the proposals put forward by SEP for greater collaboration and sharing
in respect of training. The Committee agreed that it supported in principle measures

to enhance sharing between schools where this would lead to the enhancement of the
educational experience for pupils. However, Members felt that in the absence of policy clarity
on Shared Education and consistent with its decision on Clause 2, it would not support
amendments to this clause in this regard at this time.

The Committee noted clarification from the Department that training etc. would be provided
for all grant-aided schools including Nursery Schools. The Department also advised that the
policy intention of the clause was to have a ‘mixed market’, with ESA providing some services
directly; procuring others or supporting schools (or groups of schools) to provide or procure
services.

The Committee also considered a potential amendment which would require ESA to set aside
a proportion of its training services budget for use by schools in providing/procuring services.
The Department advised that the intention of the amendment matched the underlying policy
intention of the clause. The Department suggested that it would therefore be unnecessary

to legislate in this regard and that it would be inappropriate to specify the outcome of an
operational decision that ESA will be expected to take.

The Committee agreed it would not take forward amendments in respect of Clause 14.

Clause 15: ESA to provide library services to grant aided schools and
other educational establishments

This clause requires ESA in line with Departmental arrangements to provide library services
to grant-aided schools and other educational establishments.

The Department clarified that other educational establishment might include e.g. youth clubs.

The Committee agreed it would not take forward amendments in respect of Clause 15.

Clause 16: ESA to secure provision of educational and youth services
and facilities
This clause places a duty on ESA to provide adequate facilities for educational and youth

services. The clause allows ESA to organise activities or make grants available etc. in support
of this. Additionally, the clause permits ESA to make byelaws in respect of these facilities.
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As before, SEP proposed amendments designed to promote collaboration in respect of
educational and youth services. NIPSA proposed amendments designed to prevent ESA
entering into a Public Private Partnership of Private Finance Initiative in order to secure new
facilities. NAHT suggested an amendment which would remove the powers which would allow
ESA to develop and enforce byelaws. Teachers’ representatives felt that the enforcement of
such byelaws would place unwelcome additional responsibilities on school leaders.

The Committee agreed that it supported in principle measures to enhance sharing of
educational resources where this would lead to the enhancement of the educational
experience for pupils. However, Members felt that in the absence of policy clarity on Shared
Education and consistent with its decision on Clause 2, it would not support amendments to
this clause in this regard at this time.

The Committee noted the Department’s assurances that the provisions relating to byelaws
were a simple transfer of existing powers to ESA and that these would not place any
additional responsibilities on school leaders.

The Committee agreed it would not take forward amendments in respect of Clause 16.

Clause 17: ESA to pay capital grants to voluntary and grant-maintained
integrated schools

This clause transfers the Department’s powers to pay capital grants to voluntary and grant
maintained integrated schools to ESA.

The Committee agreed it would not take forward amendments in respect of Clause 17.

Clause 18: Establishment of controlled schools

This clause gives ESA the power to establish controlled schools — nursery, primary, secondary
or special schools. ESA can also establish nursery classes in Controlled schools which are
not nursery schools.

NICIE sought clarity as to the mechanism for ESA to open new Grant Maintained Integrated
schools and called for an amendment to include a mechanism in the Bill to allow new
integrated schools to be opened. TRC suggested an amendment which would require
consultation with a relevant sectoral body before establishing a Controlled school.

The Committee noted Departmental assurances that the power to establish new Controlled
Integrated schools will remain in Article 92 of the Education Reform (Northern Ireland)

Order 1989 and that the mechanism for opening new Grant Maintained Integrated schools
will remain in Article 71 of that Order. The Department advised that proposals for the
establishment of new Grant Maintained Integrated schools or the transformation of schools
into Controlled Integrated schools would have to be in conformity with the relevant Area
Plan. If this is not the case, ESA would be obliged to reject the proposal. If proposals are in
conformity with the Area Plan, the Minister would then have the final decision on whether the
school could be established or transformed.

One Member strongly felt that parental preference should be the deciding factor in respect
of the transformation to, or establishment of, new Integrated schools. It was robustly argued
that the establishment or transformation of a school into an Integrated school required
commitment from parents, pupils and indeed school staff. It was argued that to disregard
this and to prefer to follow ESA’'s decisions in respect of the relevant Area Plan was highly
iniquitous and completely at odds with the Department’s responsibility to promote the
Integrated Education sector. Other Members disagreed, indicating that promotion of one
sector over another was in itself iniquitous.

21



Report on the Education Bill (NIA 14/11-15)

111.

112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

The Committee agreed to defer consideration of this issue until Schedule 7 where Members
would consider whether to disapply the relevant Area Planning provisions in respect of
Integrated Education.

The Committee considered the TRC amendment which would require ESA to consult with
the relevant sectoral body before establishing a new Controlled school. Members noted that
Controlled Integrated schools might reasonably be represented by either or both NICIE and
the Controlled Sectoral Support Body (when established). Members noted the Department’s
assurance that in this instance it expected ESA to consult with all relevant bodies.

The Committee agreed that TRC’s amendment was logical but that in order to ensure
consultation with both NICIE and the Controlled Sectoral Support Body (when established), it
would recommend to the Assembly that Clause 18 be amended in the terms set out below:

Clause 18, page 11, line 5, add:
“in consultation with the relevant sectoral bodies - ”

The Committee agreed it would not take forward further amendments in respect of Clause 18.

Clause 19: Responsibilities of ESA in relation to controlled schools

This clause makes ESA responsible for maintenance of school premises; providing and
replacing equipment; employing all staff; and meeting the costs of all such other things as
may be necessary for the carrying on of a Controlled school.

As above, SEP suggested amendments which would require schools to share all kinds of
resources.

The Committee agreed that it supported in principle measures to enhance sharing of
educational resources where this would lead to the enhancement of the educational
experience for pupils. However, Members felt that in the absence of policy clarity on Shared
Education and consistent with its decision on Clause 2, it would not support amendments to
this clause in this regard at this time.

As this clause references Clause 3 which deals with ESA’s role as employer and given the
Committee’s concerns in respect of the Heads of Agreement and the employer / single
employing authority question, the Committee agreed to reserve its position in respect of
Clause 19.

Clause 20: ESA to contract for certain works

This clause gives ESA the power to enter into contracts for the provision of alterations

to school premises. The contracts may be a Public Private Partnership; or traditional
procurement (where the contract is between ESA and the contractor) or may be between ESA
and the trustees or Board of Governors of a Voluntary or Grant Maintained Integrated school.

GBA and the Royal Belfast Academical Institution suggested amendments which would limit
or disapply in some cases ESA’s authority to enter into contracts relating to premises in
Voluntary Grammar or Grant Maintained Integrated schools.

As highlighted previously, some Members also suggested that there was a contradiction
between Clause 2(3) and Clause 20. It was argued that as ESA must obtain the agreement
of the school owners before entering into contracts there would be a clear difference in the
treatment of Controlled schools (whose owner is ESA) and say Voluntary Grammar schools
(whose owners are their trustees).
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The Committee noted explanations from the Department that the clause requires ESA to
obtain the permission of the owners of schools before entering into contracts.

The Committee agreed to seek an assurance from the Minister at Consideration Stage that
ESA would have no power to enter into contracts relating to the provision or alteration of
school premises without the consent of the owner of those premises.

The Committee therefore agreed on this basis that it would not take forward amendments in
respect of Clause 20.

Clause 21: ESA to pay superannuation benefits of teachers

This clause transfers the responsibility for the payment of teachers’ pension benefits from
the Department to ESA.

The Committee agreed it would not take forward amendments in respect of Clause 21.

Clause 22: Ancillary powers of ESA

This clause allows ESA — subject to other statutory provision — to do anything that appears to
it to be conducive or incidental to the discharge of its functions.

INTO and the Association of School and College Leaders (ASCL) suggested amendments to
Clause 22 which would limit the authority that ESA has to undertake measures conducive
to the discharge of its functions. ASCL wished to protect what it described as the autonomy
of schools. INTO’s amendment was designed to change the clause so as to limit ESA’s
discretion to introduce free schools or academy schools.

NICIE suggested amendments which would add further definition to ESA’'s additional powers.
NICIE suggested changes which would alter the clause to specify that ESA would have the
power to encourage co-operative educational endeavours including inter-faith and multi-
denominational schools. NICIE also suggested an alteration to the clause to allow ESA to
assist Boards of Governors to convert their schools to interdenominational or inter-faith
schools in compliance with the procedure set out in the Academies Act 2010.

The Committee noted Departmental assurances that the relevant ancillary powers are
circumscribed by Clause 2 which sets out ESA’s general duties and by Clause 22 which
requires any ancillary powers to be limited by existing statutory provision. The Committee also
noted Departmental assurances that the ancillary powers did not differ greatly from those

of the Charities Commission or the Libraries Authority. The Department suggested that the
inclusion of references to free schools; academies; inter-faith or inter-denominational schools
— whether those references facilitated or prevented their development — was to anticipate
policies which had yet to be consulted upon or agreed.

Some Members accepted that further powers were required to allow ESA to undertake
conducive or incidental activities in support of the discharge of its functions as defined in
the Bill. Other Members disagreed and expressed support for further definition and indeed
limitation to ESA’s ancillary powers.

The majority of Members felt that the wording in the clause (line 20, page 12) that “ESA may
do anything” etc. was not acceptable. The majority of Members also supported the restriction
on ESA’s ancillary powers to those listed in the clause with a requirement for Assembly
approval for the addition of any further powers.

The Committee therefore agreed that it would recommend to the Assembly that Clause 22 be
amended in the terms set out below:

Clause 22, page 12, line 19
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Leave out from the start of line 19 to “particular” in line 22 and insert -
‘For the purposes of discharging its functions,’

Clause 22, page 12, line 29

At end insert -

() The Department may by order amend subsection (1).

The Committee also agreed to recommend to the Assembly a consequential amendment to
Clause 65 which would require affirmative resolution procedure for regulations in respect of
Clause 22.

The Committee agreed it would not take forward further amendments in respect of Clause 22.

Clause 23: Power of ESA to undertake commercial activities

This clause allows ESA to undertake commercial activity as approved by the Department.

The majority of Members again felt that the wording in the clause (line 41, page 12) that
“ESA may do anything” etc. was not acceptable. The majority of Members also supported the
restriction of ESA’'s powers in this regard to those listed in the clause with a requirement for
Assembly approval for the addition of any further powers.

The Committee therefore agreed that it would recommend to the Assembly that Clause 23 be
amended in the terms set out below:

Clause 23, page 12

Leave out lines 41 and 42

Clause 23, page 13, line 27

At end insert -

‘(9) The Department may by order amend the powers granted to ESA under this section.

The Committee also agreed to recommend to the Assembly a consequential amendment to
Clause 65 which would require affirmative resolution procedure for regulations in respect of
Clause 23.

The Committee agreed it would not take forward further amendments in respect of Clause 23.

Area Planning

Clauses 24 to 30 deal with the Area Education Planning (or the Area Planning) process.
Members noted that their consideration of these matters was undertaken in the context of an
ongoing primary schools Area Planning consultation and the outworking of the post-primary
schools Area Planning process. Members noted advice from the Chairperson that their
deliberations should be restricted to the relevant provisions of the Bill and not the current
Area Planning process.

The Committee noted amendments in these clauses designed to promote Shared Education.
As indicated previously, the Committee agreed that it supported in principle measures to
enhance sharing between schools and sectors where this would lead to the enhancement of
the educational experience for pupils. However, Members felt that in the absence of policy
clarity on Shared Education and consistent with its decision on Clause 2, it would not support
amendments to these clauses in this regard at this time.
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One Member strongly contended that the Bill should require ESA to promote Integrated
Education through the Area Planning process and strongly endorsed the relevant amendments
put forward by NICIE. It was argued that proper consultation with parents and prospective
parents was essential to identify and meet the need for Integrated Education. Another
Member argued that as with Clause 2, ESA should be required to promote faith-based
education in line with parental preference. Other Members argued that the existing duty on
the Department to promote education generally and Integrated Education in particular were
sufficient and that no further amendment particularly in the case of the latter was necessary
for these clauses.

The Committee noted Departmental assurances that Area Plans would take account of
provision in neighbouring areas but that a requirement to consult and involve cross-border
educational providers would be outside the legal competence of the Bill. Some Members
strongly argued that Area Plans should take cognisance of cross-border provision and that
this would be both sensible and beneficial for communities on both sides of the border.
Those Members accepted the Department’s legal advice but proposed that the Committee
include a recommendation in its report that ESA should be required to take account of cross-
border educational provision when developing Area Plans.

The Committee divided and did not support this proposal. Details of the division are given in
the Minutes of Proceedings in Appendix 1.

Some Members highlighted concerns that the Area Planning clauses provided a new and
unfettered power to the Department in respect of the development and imposition of Area
Plans. Other Members disputed this and argued that the provisions did not greatly alter the
current position in respect of Area Planning.

The Committee discussed its concerns in respect of the impact of school closures in
rural areas driven by Area Plans. Members strongly felt that there should be protections
for strategically important schools which play a vital role in the life of rural communities.
The Committee felt that rural-proofing of Area Plans would provide much-needed essential
protection for rural communities.

The Committee therefore agreed to make the following recommendation:

The Committee recommends that Area Plans be subject to rural-proofing and that ESA
should give proper consideration to the impact on small communities of school closures
in rural areas.

Some Members also felt that measures similar to those in the Schools (Consultation)
(Scotland) Act 2010 which include a presumption again the closure of rural schools should be
included in the Bill.

Clause 24: Area Education Plans

This clause defines an Area Education Plan — which is to include a map of the affected
area; an assessment of the educational and youth service need; an assessment of existing
provision and proposals to meet need.

INTO and NICIE suggested amendments which would alter the clause (and subsequent
clauses) to set out how areas are identified for planning purposes — NICIE suggested that
areas should lie within a single council area and include coherent sets of nursery, primary,
post-primary and Further Education provision. NICIE also suggested that the clause be
altered to require plans to comply with the Bain Report and Sustainable Schools policy. INTO
additionally suggested that Area Plans be required to consider the findings of neighbouring
plans. The Northern Ireland Teachers’ Council (NITC) suggested that the Department be
required to set aside all Area Planning to-date and to begin the process afresh after the
establishment of ESA.
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INTO and NICCY both suggested that the Bill should require ESA to consider cross-border
issues when developing Area Plans.

NICIE and the Integrated Education Fund (IEF) strongly argued that ESA should be required
to consult with all parents and prospective parents as to the need for Integrated Education
provision as part of the Area Planning process.

The Northern Ireland Commissioner for Children and Young People (NICCY) and SEP
argued for the inclusion of a definition of Shared Education and for Area Plans to promote
collaboration. TRC also suggested an amendment which would place a duty on sectoral
bodies to work together to promote the sharing of educational resources in Area Plans.

The Committee noted the suggestions from INTO and NICIE on how areas are identified
for planning purposes. The Committee also noted the Department’s explanation that Area
Plans covered an existing area of need not necessarily exactly aligned with district council
boundaries as illustrated by the current draft Area Plans.

The Committee also noted NICIE’s suggestion that plans should be required to comply with
the Bain Report and Sustainable Schools policy. The Committee noted the Department’s
argument that this could be the subject of subordinate legislation.

The Committee also noted the Northern Ireland Teachers’ Council (NITC) suggestion that
the Department be required to set aside all Area Planning to-date and to begin the process
afresh after the establishment of ESA. The Department advised that decisions made during
the current Area Planning process in respect of individual schools would not be set aside.

In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 24 and all of the clauses
relating to Area Planning.

Clause 25: Preparation and revision of plans

This clause provides for ESA to prepare and revise area education plans and to submit these
to the Department for approval.

As with Clause 24, NICIE and the Integrated Education Fund (IEF) put forward an amendment
which sought to require the Department to ensure that Area Plans provide for the
development of Integrated Education and that consultation with parents to that effect is
undertaken.

As above, one Member contended that the Bill should require ESA to promote Integrated
Education through the Area Planning process and strongly endorsed the amendments put
forward by NICIE. It was argued that proper consultation with parents and prospective parents
was essential to identify and meet the need for Integrated Education. Other Members
disagreed and argued that the existing duty on the Department to promote Integrated
Education was sufficient and that no further amendment in that regard was necessary for this
clause.

In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 25 and all of the clauses
relating to Area Planning.

Clause 26: Revocation of plans

This clause allows ESA to revoke an Area Plan and requires it to do so if directed by the
Department.
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In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 26 and all of the clauses
relating to Area Planning.

Area Planning - Consultation

Stakeholders also put forward amendments which sought further definition in respect of the
consultees for Area Plans. NICCY and the Northern Ireland Youth Forum (NIYF) suggested
that a sectoral support body for providers of youth services should be a named consultee
in respect of Area Plans. NICIE argued that consultation should include young people and
community audits. The trade unions suggested an amendment which would require the
unions to be named consultees and also part of what they termed the “central planning

group”.

NICCY and NICIE sought a redrafting of Clause 28 to place a duty on ESA to consult and
thus remove any discretion in this regard. Campbell College sought an explicit requirement
for Boards of Governors to be consulted. TRC sought a similar commitment to consult with
sectoral bodies.

The Committee recognised the crucial importance of consultation in ensuring transparency
in respect of the Area Planning process. Members wished to reserve their position on the
relevant clauses but strongly felt that issues in respect of perceived poor consultation in the
current Area Planning process remained unaddressed. The Committee therefore agreed to
make the following recommendation:

The Committee recommends that a duty be placed on ESA to consult with relevant
stakeholders on Area Plans. As a minimum, the Committee expects this to include those
stakeholders identified in Clause 28(5) and including in particular the Boards of Governors
of all grant-aided schools including Controlled schools; parents; providers of youth
services; the staff of grant-aided schools and their representatives; and sectoral bodies.

Clause 27: Publicity and consultation

This clause places a duty on ESA to publicise and carry out a consultation before submitting
new or revising existing plans for approval by the Department e.g. ESA must consult with
district councils affected by an Area Plan

As indicated above, the Committee noted submissions which highlighted the importance of
consultation in ensuring transparency in respect of the Area Planning process. Members
wished to reserve their position on the relevant clauses but agreed a related recommendation
as set out above.

In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 27 and all of the clauses
relating to Area Planning.

Clause 28: Involvement of relevant interests

This clause allows ESA to consult with sectoral bodies; providers of youth and educational
services; children and young people; parents; school staff and Boards of Governors in respect
of Area Plans. Consultation is not required in the case of a minor change to an Area Plan.

The Committee noted a submission from CnaG requesting an amendment to require
consultation with sectoral bodies even in respect of minor changes to Area Plans. The
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Committee noted the Departmental response that only inconsequential changes would be
undertaken without consultation.

As indicated above, the Committee noted submissions which highlighted the importance of
consultation in ensuring transparency in respect of the Area Planning process. Members
wished to reserve their position on the relevant clauses but agreed a related recommendation
as set out above.

In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 28 and all of the clauses
relating to Area Planning.

Clause 29: Guidance

This clause requires ESA to take account of guidance issued by the Department on the
production of an Area Education Plan.

The Committee noted a suggestion from the Community Relations Council that Departmental
guidance on Area Planning should require ESA to promote Shared Educations.

The Committee noted a number of proposals in respect of Shared Education. As indicated
previously, the Committee agreed that it supported in principle measures to enhance sharing
between schools and sectors where this would lead to the enhancement of the educational
experience for pupils. However, Members felt that in the absence of policy clarity on Shared
Education and consistent with its decision on Clause 2, it would not support amendments to
this clause in this regard at this time.

In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 29 and all of the clauses
relating to Area Planning.

Clause 30: Regulations

This clause allows the Department to make regulations to control the form and content of
Area Plans and procedures to be followed in the production of a plan and its revocation and
on the procedures for consultation.

The Committee agreed that although it was to reserve its position on these clauses, it would
support an amendment to Clause 65 which would require regulations that were made under
this clause to be subject to affirmative rather than negative resolution.

In the absence of agreement on issues relating to Integrated Education; cross-border
consultation; and the nature and extent of the Department’s powers in respect of Area
Planning, the Committee agreed to reserve its position on Clause 30 and all of the clauses
relating to Area Planning.

Clause 31: Dissolution of certain statutory bodies

This clause dissolves the Education and Library Boards; the Council for Catholic Maintained
Schools; the Staff Commission for the Education and Library Boards; and the Youth Council
for Northern Ireland.

The Committee considered this clause wherein ESA will replace the Education and Library
Boards and CCMS etc. The clause in tandem with others establishes ESA as the employer /
single employing authority for all staff in schools.
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Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier employment
related clauses, the Committee agreed to reserve its position in respect of Clause 31.

Clause 32: Transfer of assets, liabilities and staff

This clause applies Schedule 4 which allows for the transfer of assets, liabilities and staff
of the dissolved bodies to ESA. The clause also applies Schedule 5 which deals with the
transfer of assets, liabilities and staff of CCMS to ESA. The clause also applies Schedule 6
which deals with the transfer of staff from the Department to ESA.

The Committee had requested sight of the list of assets, liabilities and staff posts which
are to transfer to ESA. The Department had not provided this information. The Committee
therefore felt that it could not meaningfully scrutinise this clause.

Additionally and as above, the Committee felt that this clause dealt with ESA’s role as
employer or. employing authority for all staff in schools.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier employment
related clauses, the Committee agreed to reserve its position in respect of Clause 32.

Part 2: Management of Grant-Aided Schools

Schemes of Management

Clauses 33 to 37 deal with Schemes of Management. The Committee felt that these clauses
were key to ESA’s role as employer / single employing authority for staff in all grant-aided schools.

The Committee noted Departmental evidence setting out the nature of schemes of
management (and schemes of employment) and agreed that such documents should be
available to the relevant staff and their representatives. Consequently the Committee agreed
to support in principle a proposed Ministerial amendment which would require schools to
make a scheme of management available to any person on request. The Committee noted
that barring a number of standard items, the draft model schemes of management permitted
schools to vary the content of their own scheme. The Committee also noted Departmental
assurances that variations to terms and conditions would continue to be a matter for
resolution with staff and their representatives.

As with Clause 2(5), some Members strongly opposed Clause 33(5) which includes provisions
requiring school governors to support the viability of Irish Medium schools arguing that this
provided unwarranted assistance for a form of education which would only ever be popular
with a very small minority of the school population. Other Members strongly argued that
without additional and proportionate support for Irish Medium Education, the development

of a culturally important educational sector would be stifled with far-reaching ramifications in
respect of equality and fairness in education.

Some Members also argued that management schemes should require governors to support
the viability of the school regardless of its sector.

The Department advised that those clauses in this part of the Bill which reference the Heads
of Agreement — Clause 34 - could not be operated owing to contradictions within the Heads of
Agreement.

The Committee felt that the clauses referencing the management schemes were key to
ESA’s role as sole employer. As indicated previously, a majority of Members strongly felt that
necessary clarification on the Heads of Agreement and the role of ESA as employer had not
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been provided. A majority of Members felt that this important issue had to be resolved before
the Committee could properly determine its position on clauses and schedules relating to
(employment and) management Schemes. In the absence of responses from the Minister
and OFMDFM, the Committee agreed to continue with its scrutiny of the other clauses

and schedules of the Bill and to reserve its position on the clauses and schedules which
reference ESA’s role as employer or single employing authority.

It should be noted however that some Members disagreed and argued that there was no
material contradiction in the Heads of Agreement and that the new arrangements in respect
of delegated employment scarcely differed from the present situation. These Members
suggested that any possible difficulties in respect of (employment or) management schemes
could be resolved through regulations.

Clause 33: Schemes of Management

Clause 33 requires every grant-aided school to have a scheme of management. The Scheme
will set out the membership and procedures for the Board of Governors. The Scheme must be
consistent with legislation (including the Education Bill) and with any governance instrument
of the school. Boards of Governors must give effect to the scheme of management. The
scheme of management for an Irish speaking school or a school with an Irish speaking unit
must require the Board of Governors to use its best endeavours to maintain the viability of
the Irish speaking school or Irish speaking unit.

Some of the Trade Unions suggested that the clauses be amended to require schemes of
management to be standard, public documents with little variation. The NITC requested an
amendment which would alter schemes of management so as to prevent Boards of Governors
from limiting staff mobility. The Trade Unions also sought an amendment to require that they
be consulted on the contents of schemes.

NICCE and CCMS suggested an amendment which would require Boards of Governors to
maintain the viability of Catholic schools. NICCY suggested an amendment which would
require schemes of management to promote Integrated Education.

Some Members strongly felt that Boards of Governors should be required to promote
faith-based education or Integrated Education. Other Members suggested that Boards
of Governors should be required to support the viability of their school regardless of the
educational sector.

Although Members wished to reserve their position on this series of clauses, the Committee
did agree that it supported in principle the Minister’s proposed amendments which would
require the Department to consult with the trade unions and sectoral bodies on guidance
and require a submitting authority to consult with the trade unions in respect of a revised or
original management scheme.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
employing authority question and consistent with its position on earlier related clauses, the
Committee agreed to reserve its position in respect of Clause 33.

Clause 34: Preparation and approval of schemes of management

This clause requires the submitting authority of every grant-aided school to prepare and
submit a scheme of management to ESA for approval. The clause permits DE to issue
guidance and model schemes to schools with the approval of OFMDFM. ESA must approve

a scheme if it complies with statutory requirements (including the Education Bill). If ESA
chooses to not approve a scheme it must be referred to the Tribunal established under
Clause 62. If ESA approves a scheme which Boards of Governors find unacceptable, they may
also refer it to the Tribunal — for a test of compatibility with the Heads of Agreement.
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SEP suggested amendments which would require guidance to include the promotion of
collaborative partnerships. NICCE and CCMS, as with Clause 3, suggested that references
to Boards of Governors setting admissions criteria should be removed. The Association

of Controlled Grammar Schools (ACGS) suggested that the clause be amended to allow
schemes of management to recognise the varying degrees of autonomy in schools.

TRC suggested that there should be consultation with sectoral bodies in respect of model
schemes of management. NICCE and CCMS suggested changes to remove reference to the
Heads of Agreement in the clause. GBA suggested that in order to enshrine the principle

of autonomy submitting authorities should be required to obtain the agreement of Boards
of Governors rather than simply having to consult them on the content of schemes of
management.

In respect of SEP’s suggestions, the Committee agreed that it supported in principle
measures to enhance sharing between schools where this would lead to the enhancement

of the educational experience for pupils. However, Members felt that in the absence of policy
clarity on Shared Education and consistent with its decision on Clause 2, it would not support
amendments to this clause in this regard at this time.

In respect of NICCE/CCMS proposed amendments on admission criteria operated by Boards
of Governors, the majority of Members felt that the references to Boards of Governors’
discretion in respect of admission policy should not be amended in Clause 33.

In respect of ACGS, as indicated above, the Committee noted that barring a number of
standard items, the draft model schemes of management permitted schools to vary the
content of the scheme in line with their own level of autonomy.

In respect of TRC’s amendment, although Members wished to reserve their position on
this series of clauses, the Committee did agree that it supported in principle the Minister’s
proposed amendments which would require the Department to consult with sectoral bodies
on guidance on management schemes.

The Committee also noted suggestions that the issuing of guidance by the Department
which is subject to approval by OFMDFM should also be subject to Assembly scrutiny. Some
Members suggested that guidance should only be issued as part of regulations which would
be subject to affirmative resolution procedure.

In respect of amendments relating to the Heads of Agreement, the Department advised that
those clauses which reference the Heads of Agreement (Clauses 3 and 34) could not be
operated owing to contradictions within the Heads of Agreement. Specifically, part 5 of the
Heads of Agreement indicates that ESA is to be the single employing authority for all staff
in grant-aided schools while part 10c indicates that where “it is already the case, Boards of
Governors will continue to employ and dismiss members of staff”.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and given also the Department’s advice that the clause is
inoperable as drafted, the Committee agreed to reserve its position in respect of Clause 34.

Clause 35: Reserve power of ESA to make scheme of management

This clause allows ESA to make a scheme of management where the submitting authority
fails to do so or where the submitting authority asks ESA to produce a scheme. ESA must
consult with the submitting authority. The scheme may include modifications as specified
by ESA. Clause 35 also applies where revised guidance is issued by the Department with
OFMDFM approval.
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Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 35.

Clause 36: Revision of schemes of management

This clause requires submitting authorities to submit revised schemes of management if
revised guidance is issued by the Department with OFMDFM approval. In this instance, if a
submitting authority refuses to produce a revised scheme, ESA may under Clause 35 issue a
scheme.

Although Members wished to reserve their position on this series of clauses, the Committee
did agree that it supported in principle the Minister’s proposed amendments which

would require the submitting authority to consult the trade unions in respect of a revised
management scheme.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 36.

Clause 37: Procedure where ESA does not approve a submitted scheme

This clause covers those instances where schemes are not approved by ESA and are
therefore referred to the Tribunal. The Tribunal may order ESA to approve a scheme or order
ESA to approve a modified scheme as specified by the Tribunal. The Tribunal can also impose
a different scheme of management on the school in question. During the period of referral

to the Tribunal, the scheme in place before referral will continue to have effect unless the
Tribunal, on application by ESA, decides that the submitted scheme with modification as
specified by the Tribunal applies.

INTO suggested that the clause be amended to allow access to the Tribunal by 3rd parties
e.g. trade unions for the resolution of other issues.

The Department indicated that the Minister is to bring forward amendments to give OFMDFM
responsibility for all aspects of the Tribunal including the appointment of its members.

Although Members wished to reserve their position on this series of clauses, the Committee
did agree that it supported in principle the Minister’s proposed amendments which transfer
responsibility for the Tribunal to OFMDFM.

Given the Committee’s concerns in respect of the Heads of Agreement and the employer /
single employing authority question and consistent with its position on earlier related clauses,
the Committee agreed to reserve its position in respect of Clause 37.

Clause 38: Duties of Board of Governors in relation to achievement of
high standards of educational attainment

This clause requires Boards of Governors to promote the achievement of high standards of
educational attainment. The clause also requires Boards of Governors to co-operate with ESA
with respect to actions undertaken by ESA to promote high standards.

NAHT and ACGS suggested that the clause be amended to either better define attainment
or to explicitly require Boards of Governors to add value rather than simply achieve high
standards of academic success. NICCY commented that additional support would be
required for governors if they were to fulfil this role. The Confederation of British Industry
(CBI) suggested that Boards of Governors should be required to promote connections with
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business. NITC argued that the clause would bring teachers in to conflict with their Boards
of Governors. NITC also sought changes which would require trade union representation on
Boards of Governors.

The Committee strongly felt that many good schools provided a value-added educational
experience for children which might not always translate into the highest standards of
academic success. Members felt that the benefits of education may not always be easily
measurable and that this should be recognised and understood.

The Committee felt that Boards of Governors had a key role to play in the setting of standards
of achievement in schools. The Committee believed that more work needed to be done to
ensure that the value-added by schools and Boards of Governors to children’s education is
better understood. The Committee therefore agreed the following recommendation:

The Committee recommends that the Department undertakes further study on how
educational value is added by schools. To that end, the Department should consider
the development of measures of achievement for pupils and schools which would
complement the existing measures which are based on academic success.

The Committee did not support suggestions for changes to the composition of Boards of
Governors and did not support the argument that Clause 38 would bring teachers into conflict
with Boards of Governors. Members did feel that support for governors should be enhanced
in light of this duty.

The Committee agreed it would not take forward amendments in respect of Clause 38.

Clause 39: Appointment by ESA of governors for controlled,
maintained, grant-maintained integrated and certain voluntary
grammar schools

This clause transfers from the Education and Library Boards to ESA the right to appoint
governors for some schools. The clause requires ESA to ensure that the appointees are
committed to the ethos of the school. In the case of an Irish speaking school or a school with
an Irish speaking unit, ESA must ensure that the appointee is committed to the continuing
viability of the school or unit as an Irish speaking school or unit.

As above, the trade unions suggested amendments which would give trade unions
representation on Boards of Governors. The Northern Ireland Youth Forum (NIYF) suggested
that the Bill be amended to require ESA to give young people places on Boards of Governors.

NICCY asked how commitment to ethos was to be determined and if commitment to
academic selection or the voluntary principle was an ethos. The unions suggested removal of
the ethos criterion for all governors.

INTO sought clarity as to whether the clause required governors to prioritise an Irish speaking
unit over the rest of a school. ChaG suggested amendments which are designed to reinforce
the commitment of governors to the ethos in IME schools.

The TRC wanted ESA to be required to consult with the relevant sectoral body in respect of
appointments - so as to provide for the sectoral body to have precedence over the Boards of
Governors of the school in this regard.

The Committee did not support suggestions for changes to the composition of Boards of
Governors. The Committee noted a Departmental response pointing out that there is no age
qualification for appointment of a school governor and thus no bar to young people becoming
governors.
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The Committee noted the Department’s response on ethos — indicating that Boards of
Governors would determine whether a prospective governor was committed to an ethos and
what that ethos might be.

As with Clause 2(5), some Members strongly opposed provisions requiring governors

to support the viability of Irish Medium schools arguing that this provided unwarranted
assistance for a form of education which would only ever be popular with a very small minority
of the school population. It was also argued that the relevant provisions should be revised to
require commitment to the viability of all schools or perhaps of all faith-based schools. Other
Members strongly argued that without additional proportionate and particular support for Irish
Medium Education, the development of a culturally important educational sector would be
stifled with far-reaching ramifications in respect of equality and fairness in education.

The Committee also noted the Department’s response to the TRC amendment where it was
argued that the amendment would create a hierarchy of consultees which was not the policy
intention of the Bill.

As the Committee could not resolve significant differences of opinion in respect of IME,
Members agreed to reserve their position in respect of Clause 39.

Clause 40: Part-time teachers to be eligible for election as governors

This clause allows part-time teachers but not temporary teachers to be eligible for election as
governors of their school.

The Committee agreed it would not take forward amendments in respect of Clause 40.

Clause 41: Management of controlled schools

This clause makes a Board of Governors of a Controlled school responsible for its control
and management. The clause also permits more than one controlled nursery school to
be grouped under a single Board of Governors. The Department advised that this was a
significant provision which would enhance the autonomy of Controlled schools.

SEP suggested an amendment which would allow 2 or more Controlled primaries to be
managed by a single Board of Governors. The Committee noted the Department’s response
to the SEP suggestion which indicates that the Bill already permits 2 or more Controlled
primaries to be managed by a single Board of Governors.

TRC proposed an amendment which would allow Transferors to retain their representation
on a Board of Governors when a Controlled school merges with a Controlled grammar and
chooses to keep a grammar school ethos. The Committee also noted the Department’s
view that the TRC amendment may be viewed as unlawful as Transferors have never had
nomination rights to the Boards of Governors of grammar schools and the suggested
provision would therefore not be based on preserving existing rights.

Some Members expressed some support for the principle of the TRC amendment.

These Members also highlighted concerns in respect of the requirement for teachers in
Catholic Maintained primary schools to possess the Certificate in Religious Education (also
sometimes referred to as the Catholic Teaching Certificate). Members argued that in the
case of a merger between a Catholic Maintained primary school and a Controlled primary
school, it would be unreasonable to require teachers from the Controlled primary to be
obliged to obtain the Certificate in Religious Education. The Committee understands that the
requirement for the Catholic Teaching Certificate will, after the passage of the Bill, remain a
matter for the Board of Governors of the merged schools.
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As questions in respect of TRC nominations to Boards of Governors of certain merged
Controlled schools and the requirement for primary teachers to obtain the Certificate in
Religious Education remain unresolved, the Committee agreed to reserve its position in
respect of Clause 41.

Clause 42: Management of maintained nursery schools

This clause allows more than one maintained nursery schools to be grouped under a single
Board of Governors.

The Committee agreed it would not take forward amendments in respect of Clause 42.

Clause 43: Controlled school: definition

This clause defines a controlled school as a grant-aided school whose premises are vested in ESA.

The Committee agreed it would not take forward amendments in respect of Clause 43.

Part 3 Inspections

Inspections

Clauses 44 to 48 give additional powers to the Department to undertake inspections in
schools and in institutions of further education and colleges of education.

In respect of these clauses, the Committee noted reference in the Heads of Agreement to
further consideration of the future of the inspectorate. Some Members therefore suggested
that clauses referencing inspections should not be included in the Bill at all.

The Committee noted the Department’s clear assertion that the Education and Training
Inspectorate (ETI) was part of the Department and would therefore be part of the mechanism
through which Departmental policy would be applied. Some Members felt that the absence
of independent control and management of the ETI would prevent reasonable and valuable
criticism of Departmental policy. These Members felt that current arrangements prevent ETI
from fulfilling its proper role as a critical friend to schools and independent partner in the
school improvement process.

The Committee noted Departmental responses explaining the proposed enhancement of
the powers of inspectors in respect of the removal of documents, computers etc.; advising
as to how the management of schools was to be inspected and explaining the role of

lay inspectors. The Committee also noted Assembly Research papers on the role of the
inspectorate in other jurisdictions, particularly Scotland.

Some Members had significant reservations in respect of the granting of additional powers

to inspectors given the current governance arrangements for the ETI. Others countered that
the ETI was a successful component in the school improvement process. These Members felt
that the enhancement of powers was, as the Department advised, limited when compared to
inspectorates in other jurisdictions and entirely justified.

Some Members made reference to unsatisfactory complaints procedures and the absence
of an appeals process for schools. These Members felt that such procedures and processes
would add to the transparency and underpin the legitimacy of the school inspection process.

The majority of Members therefore agreed the following recommendations:
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The Committee recommends that the Department should bring forward legislation which
will make the Education and Training Inspectorate a fully independent body which can
act as the critical friend and independent improvement partner for all schools.

The Committee recommends that the Department should bring forward at the earliest
opportunity measures to enhance the transparency of the Education and Training
Inspectorate including a statutory complaints procedures and appeals process.

As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of all of the relevant clauses.

The Committee also noted that the Minister for Employment and Learning had brought
forward amendments to Clauses 47 and 48 to extend the statutory inspection regime to
private providers of further and higher education. Members felt that although they were to
reserve their positions on the relevant clauses, they would support in principle the Minister
for Employment and Learning’s amendments.

The Committee also felt that it would support in principle the Minister of Education’s
proposed amendments which would place a statutory requirement on inspectors to provide
sectoral bodies with reports on relevant schools.

Clause 44: Inspections on behalf of the Department

This clause allows inspectors appointed by the Department to undertake inspections

in schools and establishments funded by the Department or ESA. The clause requires
inspectors to promote high standards of education and to consider the standard of education
and professional practice in schools and establishments. Inspectors may monitor, inspect
and record any aspect of the establishment including teaching and learning; management
and staffing, equipment, accommodation and other resources etc. Inspection will not include
Religious Education except where the Board of Governors agrees. The Department may

give direction under Article 101 for the purpose of remedying any matter identified in an
inspection report.

INTO suggested that the inspectorate should promote partnership with schools and that
ETI couldn’t promote high standards when it is also required to report on standards. INTO
also suggested that there should be some limitation on the aspects of an educational
establishment upon which inspectors report.

Western Education and Library Board (WELB) suggested that ETI should be an independent
body and that it should have a multi-disciplinary workforce. CnaG wanted changes which
would require inspectors to monitor compliance with the duty to facilitate IME. SEP suggested
that inspectors be required to share “next practice”. NICCE and CCMS suggested that
governance and leadership be assessed by inspectors in line with the Every School a Good
School policy.

The TRC suggested that the clause be amended to allow Religious Education to be inspected
at the request of Boards of Governors.

The Committee noted Departmental responses in respect of the amendments put forward by
INTO which indicated that the role of the inspectorate envisioned in the Bill including reviewing
the governance of schools matched the policy position in Every School a Good School.

The Department advised in respect of CnaG’s amendment that as the inspectorate is part of
the Department it is already obliged to consider how best IME can be facilitated in schools.

In respect of the SEP amendment, the Department argued that the sharing of best or next
practice was an operational matter for the inspectorate.
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In respect of the NICCE / CCMS suggestion that governance and leadership should be
assessed by inspectors in line with the Every School a Good School policy, the Department
advised that this indeed would be the case. Likewise in respect of the TRC suggestion
that Religious Education should be inspected at the request of Boards of Governors, the
Department again advised that this would be the case.

As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of Clause 44.

The Committee therefore also reserved its opinion in respect of proposed Ministerial
amendments which would include more explicit reference to the inspection of governance,
leadership, teaching and learning in schools in Clause 44.

Clause 45: Powers of Inspectors

This clause allows inspectors to inspect, take copies or take away relevant documents. The
clause requires relevant persons to make documents available. The clause allows inspectors
to have access to computers etc. as necessary and at reasonable times only.

Trade Unions suggested that there be limitations put on the powers of inspectors and
that consideration be given to the costs etc. associated with information requests. Other
stakeholders questioned as to why additional powers for inspectors were required.

The Department advised that the enhancement of inspectors’ powers were to provide for
similar powers available in other jurisdictions. The Department advised that requests for
information would have to be necessary and reasonable and therefore would not lead to
disproportionate costs for schools.

Some Members expressed considerable concerns in respect of the proposed enhancement
of the powers of inspectors. Other believed that the enhancement was necessary and
proportionate.

As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of Clause 45.

Clause 46: Reports and action plans

This clause requires inspectors to produce a report following an inspection. The report

must be shared with the Department, ESA and the Board of Governors of the school. The
Department may publish the report in a manner it deems appropriate. The Board of Governors
must produce and publish a statement of the action it is to take on foot of the report.

INTO suggested that inspectorate reports are public documents and that Boards of Governors
should have the right to challenge and appeal the ETI’s findings. Other stakeholders
suggested that reports and plans of action should be made available to relevant sector
support bodies.

The Committee supported suggestions in respect of an appeals process for schools and
made a recommendation which is set out above.

The Committee also felt that it would support in principle the Minister of Education’s
proposed amendments which would place a statutory requirement on inspectors to provide
sectoral bodies with reports on relevant schools.
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As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of Clause 46.

Clause 47: Inspection on behalf of DEL

This clause allows inspectors to inspect institutions of further education and colleges of
education.

The Committee noted suggested amendments from St. Mary’s University College suggesting
that reference should be made to inspections for teacher training colleges.

The Committee noted that the Minister for Employment and Learning had brought

forward amendments to Clauses 47 and 48 to extend the statutory inspection regime to
private providers of further and higher education. The Committee noted also that further
amendments from the Minister of Employment and Learning may go some way to addressing
the suggestions put forward by St. Mary’s University College Members felt that although they
were to reserve their positions on the relevant clauses, they would support in principle the
Minister for Employment and Learning’s amendments.

As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of Clause 47.

Clause 48: Assessors and lay persons

This clause allows assessors and lay persons to be appointed by the Department to assist
with inspections. Persons shall not be appointed if the Department believes that the person
has significant experience of management or the provision of education. The Department
can remove lay persons and must ensure that lay persons have no connection with the
establishment under inspection.

INTO referred to the need for ETI to have a multi-disciplinary workforce. NIPSA suggested a
drafting amendment.

The Department advised that ETI already has a multi-disciplinary workforce and also
explained that the NIPSA amendment was unnecessary.

The Committee also noted a written Departmental response which indicated that ETI has no
plans to make use of lay assessors.

The Committee noted that the Minister for Employment and Learning had brought forward
amendments to Clauses 47 and 48 to extend the statutory inspection regime to private
providers of further and higher education. Members felt that although they were to reserve
their positions on the relevant clauses, they would support in principle the Minister for
Employment and Learning’s amendments.

As there were significant differences in opinion in respect of the powers of the inspectorate
and the appropriateness of the inclusion of clauses relating to inspections in this Bill, the
Committee agreed to reserve its position in respect of Clause 48.
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Part 4 Functions of the Northern Ireland Council for the
Curriculum, Examinations and Assessment

Council for the Curriculum, Examinations and Assessment

290. Clauses 49 to 54 cover the functions of CCEA. The Committee sought information as to the
degree to which these clauses either re-enacted existing provisions or brought into effect
new policy in respect of CCEA. The Committee noted responses from the Department on
this issue and on the degree to which CCEA interacts with business and commerce in the
development of curricula and examinations.

291. The Committee noted reference in the Heads of Agreement to further consideration of the
future of CCEA. Some Members felt that as with the inspectorate, the Bill to establish ESA
may not be a suitable vehicle for clauses relating to CCEA.

292. The Committee also noted stakeholder suggestions that there was an inherent conflict of
interests as CCEA was an examining body and also the examinations regulator.

293. As a consequence of the above and in the absence of a satisfactory resolution to these
concerns, the Committee agreed to reserve its position in respect of clauses 50 to 54.

Clause 49: Interpretation of this part

294, This clause defines certain terms used in part 4 of the Bill

295. The Committee agreed that it would not support amendments in respect of Clause 49.

Clause 50: Functions of the Council in relation to the designated
examinations and the statutory assessments

296. This clause allows the Council for the Curriculum, Examinations and Assessment (CCEA) to
conduct designated examinations, specify exam papers, charge fees etc.

297. WELB suggested that the clause be amended such that CCEA would no longer retain
responsibility for assessing itself on pupil attainment. NICCE / CCMS suggested changes
which would require CCEA to ensure that qualifications were portable to other jurisdictions.
The Catholic Heads Association suggested in oral evidence that CCEA should be non-profit-
making.

298. Members felt that CCEA should ensure that qualifications were transferable to other
jurisdictions. The Committee noted the Department’s assurance that Clause 54(1)(c) would
provide for this.

299. Members expressed some concerns in respect of CCEA’s profits.

300. As indicated above and as a consequence of concerns relating to the possible conflict of
interest and the appropriateness of clauses relating to CCEA, the Committee agreed to
reserve its position in respect of Clause 50.

Clause 51: Functions of the Council in relation to the accreditation of
the designated qualifications

301. This clause allows CCEA to accredit designated examinations and to co-operate with other
exam bodies in other jurisdictions within or outside of the UK.
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NICCE / CCMS suggested changes which would require CCEA to ensure that qualifications
were portable to other jurisdictions. NAHT suggested removal of the reference to CCEA
working with exam bodies outside of the UK.

As above the Committee felt that CCEA should indeed ensure that qualifications were
transferable to other jurisdictions. The Committee again noted the Department’s assurance
that Clause 54(1)(c) would provide for this.

The Committee also noted the Department’s explanation that CCEA needed to work with
international curriculum and examination bodies so as to ensure the appropriate standards
and transferability of qualifications.

As indicated above and as a consequence of concerns relating to the possible conflict of
interest and the appropriateness of clauses relating to CCEA, the Committee agreed to
reserve its position in respect of Clause 51.

Clause 52: Other functions of the Council

This clause requires CCEA to: keep under review examinations and the curriculum; produce
teaching materials; advise the Department; and consult as appropriate.

As indicated above and as a consequence of concerns relating to the possible conflict of
interest and the appropriateness of clauses relating to CCEA, the Committee agreed to
reserve its position in respect of Clause 52.

Clause 53: Ancillary functions of the Council

This clause allows CCEA to undertake ancillary functions as directed by the Department and
DEL. The clause requires CCEA to provide reports and information as required by DEL and DE.

As indicated above and as a consequence of concerns relating to the possible conflict of
interest and the appropriateness of clauses relating to CCEA, the Committee agreed to
reserve its position in respect of Clause 53.

Clause 54: Discharge by the Council of its functions

This clause places a duty on CCEA to take account of: industry and commerce; pupils with
Special Educational Needs (SEN) and those attending IME schools. The clause requires CCEA
to ensure that exam standards are recognised as equivalent throughout the UK.

The CBI sought clarification as to how CCEA currently ensures that it takes account of the
needs of industry and commerce. The Committee noted a Departmental response on this
question and noted also that the relevant clause essentially replicates an existing provision
in the Education (Northern Ireland) Order 1998. The Committee agreed to pursue the issue
of CCEA's interaction with business and commerce following the conclusion of the Committee
Stage.

The Committee also sought information on the policy position underpinning CCEA and the
costs associated with curricular support for IME and SEN. The Committee did not receive a
response prior to the conclusion of its review of the clauses of the Education Bill.

As indicated above and as a consequence of concerns relating to the possible conflict of
interest and the appropriateness of clauses relating to CCEA, the Committee agreed to
reserve its position in respect of Clause 54.
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Part 5 Protection of children and young persons

Safeguarding and promoting welfare of children and young persons

Clauses 55 to 59 contain provisions relating to the safeguarding and the promotion of
welfare of children and young people. The Committee noted Departmental assurances that
these provisions were designed to allow ESA to work with the Safeguarding Board and the
associated existing legislation so as to provide a practical and secure framework under which
the welfare of children and young people could be protected.

The Committee noted that the National Society for the Prevention of Cruelty to Children
(NSPCC) welcomed the clauses. The Committee sought detail as to how ESA would work with
the Safeguarding Board and the protocol to be adopted in respect of information-sharing. The
Committee noted also Departmental assurances that these clauses were the only provisions
in the Bill which allowed ESA to give direction to a Board of Governors.

The Committee congratulated the Department on bringing forward these important
protections for children and young people and agreed that it would not bring forward
amendments to any of the clauses in this part of the Bill.

Clause 55: Safeguarding and promoting welfare of children and young
persons

This clause places a duty on ESA to ensure that its functions are exercised with a view to
safeguarding and promoting the welfare of children.

The Committee agreed that it would not bring forward amendments in respect of Clause 55.

Clause 56: Duty on providers of funded pre-school education to
safeguard and promote welfare of children

This clause places a duty on providers of pre-school education to safeguard the welfare of
children and to produce a written statement of protection measures. The Department or ESA
will issue guidance. The provider must follow direction from ESA or the Department in this regard.

The Committee agreed that it would not bring forward amendments in respect of Clause 56.

Clause 57: Duty on providers of educational and youth services to
safeguard and promote welfare of children

This clause places a duty on ESA or the Department where a grant is made for educational
or youth services to ensure that conditions are made to ensure that children’s welfare is
safeguarded and promoted.

The Committee agreed that it would not bring forward amendments in respect of Clause 57.

Clause 58: Directions as to exercise of child protection duties by Board
of Governors

This clause amends the 2003 Order to allow ESA to give direction to a Board of Governors in
relation to a duty to safeguard or promote the welfare of children.
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As indicated above, the Committee noted the Department’s assurance that this provision
was the only provision in the Bill which would permit ESA to give a direction to a Board of
Governors.

The Committee agreed that it would not bring forward amendments in respect of Clause 58.

Clause 59: Duty of co-operation concerning welfare and protection of
children and young persons

This clause requires BoGs and providers of pre-school education or providers of education
and youth services to co-operate with ESA in the safeguarding and promotion of the welfare of
children

The Committee agreed that it would not bring forward amendments in respect of Clause 59.

Part 6 Miscellaneous and supplementary

Clause 60: General duty of the Department and DEL

This clause amends the Education Reform (Northern Ireland) Order 1989 to set out the
Department’s general duties which include: promotion of education for children and young
persons etc. The clause also sets out the duty on the Department of Employment and
Learning to promote further and higher education.

CnaG suggested an amendment which would place a further duty on the Department to
promote IME. CRC suggested that there be an amendment which would place a duty on the
Department to promote Shared Education. NICIE and IEF suggested an amendment which
would place a further duty on the Department to promote Integrated Education.

The Committee noted Departmental advice that ChaG’s amendment was unnecessary as
there was an existing duty on the Department in Article 89 of the Education (Northern Ireland)
Order 1998 to encourage and facilitate IME. As before, some Members highlighted their
opposition to measures to promote IME. Also as before, other Members highlighted their
support for the promotion of IME. However Members accepted that there was no requirement
for an amendment to this clause in this regard at this time.

In respect of the proposed amendment by CRC, the Committee agreed that it supported

in principle measures to enhance sharing between schools where this would lead to the
enhancement of the educational experience for pupils. However, Members felt that in the
absence of policy clarity on Shared Education and consistent with its decision on Clause 2, it
would not support amendments to this clause in this regard at this time.

The Committee noted Departmental advice which suggested that the amendment proposed
by NICIE / IEF was unnecessary as Article 64 of the Education Reform (Northern Ireland)
Order 1989 places a duty on the Department to encourage and facilitate Integrated
Education. As before some Members indicated their opposition to amendments or clauses
to promote Integrated Education as it was argued that they which might create inequality
and lead to disadvantage for other sectors e.g. the Controlled sector. As before, a Member
indicated his support for additional provisions in support of Integrated Education arguing
that these were essential so as to maintain equality between sectors. However Members
accepted that there was no requirement for an amendment to this clause in this regard at
this time.

The Committee agreed that it would not bring forward amendments in respect of Clause 60.
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Clause 61: Grants for educational and youth services

This clause amends the Education Reform (Northern Ireland) Order 1986 to allow the
Department; DEL and the Department of Culture Arts and Leisure to pay grants to persons for
various services and relevant research.

CnaG suggested an amendment which would allow the payment of grants to organisations
promoting IME. NICIE and IEF suggested an amendment which would allow the payment of
grants to organisations promoting Integrated Education

The Committee noted Departmental explanations that neither amendment was necessary
as the Department had existing powers to pay grants to organisations promoting IME or
Integrated Education.

The Committee agreed that it would not bring forward amendments in respect of Clause 61.

Clause 62: Tribunal to review certain decisions in relation to
employment schemes and schemes of management

This clause places a duty on OFMDFM to make regulations to establish a Tribunal which will
be appointed by the Department. The Tribunal will consider schemes of employment and
management which are referred to it under Clauses 8 and 37.

INTO suggested an amendment which would grant access to the Tribunal for 3rd parties
including unions in respect of issues not necessarily related to employment and management
schemes. GBA suggested an amendment which would allow the Tribunal to adjudicate on

all disputes between ESA and Boards of Governors not just those relating to employment
schemes and management schemes. WELB sought clarification on the costs etc. of the
tribunal.

The Department noted that the Minister is to bring forward amendments which would transfer
responsibility for all functions of the Tribunal including the appointment of its members to
OFMDFM.

Most Members indicated that they supported in principle the Minister's amendments
transferring responsibility for the Tribunal to OFMDFM.

As this clause references the employment and management schemes and therefore touches
on ESA’s role as employer of all staff in schools and given the Committee’s concerns in
respect of the Heads of Agreement and the employer / employing authority question, the
Committee agreed to reserve its position in respect of Clause 62.

Clause 63: Sectoral Bodies

This clause defines a sectoral body as being a body recognised by the Department as
representing the interests of schools of a particular description. The relevant sectoral body is
the body representing the interest of schools of that description.

CnaG highlighted that IME schools are currently in a number of different educational sectors.
CnaG sought an amendment which would give IME schools a new legal status - separate from
other sectors.

Some Members felt that the development of a separate legal identity for Irish Medium
Education schools was a necessary step, crucial for the evolution of this emerging and
culturally important sector. Other Members felt that the Irish Medium Education already
had sufficient protections within existing legislation and that these amendments and the
related provisions in the Bill would lead to an unfair imbalance in favour of the IME sector
which would be detrimental to other sectors. The Committee also noted that the Minister is
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considering whether to bring forward amendments which would introduce a revised definition
of an “Irish speaking school”. In the absence of the relevant amendments, the Committee
reserved its position on this series of amendments.

The Committee noted a submission from NICCE and CCMS which sought a new definition

of a “Catholic school” and rewording in a number of parts of the Bill to remove references
to “Catholic Maintained” schools and to replace this with “Catholic voluntary” schools. The
Committee also noted that the Minister is considering whether to bring forward amendments
which would clarify the definition of a “Catholic school”. In the absence of the relevant
amendments, the Committee reserved its position on this series of amendments.

The Committee noted suggested amendments from some of the teaching unions which would
abolish sectoral bodies or require them to make their contribution from outside the funding
structures of the education system in Northern Ireland. Others stakeholders proposed
amendments which would ensure that sectoral bodies were in place to represent all school
types including Voluntary Grammars, Maintained, Controlled, Integrated and Irish Medium
schools. The NIYF suggested an amendment which would create a sectoral body for young
people. Some stakeholders wanted amendments which would clarify the role of sectoral
bodies and the relationship between them. NICCE / CCMS suggested amendments to clearly
set out how the relevant sectoral body should be identified. TRC suggested an amendment
which would require sectoral bodies to work together and to promote Shared Education.

Members generally supported the proposed role for sectoral bodies. Some Members strongly
felt that there should be a sectoral body to represent the interests of Voluntary Grammar
schools. These Members contended that the Bill represented an inexplicable failure to
recognise a vital sector which successfully educated a large proportion of the school
population. Others Members disagreed and argued that the anticipated sectoral bodies
would adequately represent all educational sectors and that other measures in the Bill would
ensure the autonomy of these schools.

The Committee noted a Departmental response in respect of the suggestion from NIYF.
The Department argued that the NIYF currently represents the views of young people and
communicates them to the Minister and that consequently a sectoral body representing
young people would be an unnecessary duplication.

In respect of the suggestions that the roles of sectoral bodies be better defined, the
Committee noted the Departmental response which argued that as sectoral bodies were
to be non-statutory organisations and that it therefore would be inappropriate for the
Department to set out their functions or their relationship with each other in the Bill.

In respect of the TRC amendment relating to Shared Education, the Committee agreed

that it supported in principle measures to enhance sharing between schools and sectoral
bodies etc. where this would lead to the enhancement of the educational experience for
pupils. However, Members felt that in the absence of policy clarity on Shared Education and
consistent with its decision on Clause 2, it would not support amendments to this clause in
this regard at this time.

As there were significant differences of opinion in respect of a separate legal identity for
IME schools; a sectoral body for the Voluntary Sector and in the absence of clarity on
amendments relating to the definition of a “Catholic School” or the definition of an IME
school, the Committee agreed to reserve its position in respect of Clause 63.

Clause 64: Supplementary, incidental, consequential, transitional
provisions

This clause allows the Department to make any supplementary, incidental, consequential,
transitory or transitional provisions as it considers appropriate to give full effect to the
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legislation. This clause allows the Department to bring forward secondary legislation so as to
amend primary legislation. This kind of clause is sometimes described as a Henry VI clause.

The Committee noted that regulations under this clause are subject to the most stringent
from of Assembly scrutiny — draft affirmative resolution. On this basis, the Committee agreed
that it would not bring forward amendments in respect of Clause 64.

Clause 65: Regulations and orders

This clause provides that all regulations made under this legislation should be subject
to the negative resolution procedure, with the exception of: supplementary, incidental,
consequential, transitory or transitional provisions set out in Clause 64; and regulations
under Clause 63 to appoint the Tribunal which are both draft affirmative resolution

The previously agreed to amend this clause such that regulations made under Clauses 22
(Ancillary powers of ESA), 23 (Power of ESA to undertake commercial activities) and 30
(Regulations (relating to Area Planning)) should be subject to affirmative resolution.

The Committee also noted advice from the Examiner of Statutory Rules in respect of the
delegated powers within the Bill. The Committee agreed that it was generally content with

the level of scrutiny associated with the Bill as currently drafted with the exception of those
clauses about which it had reserved its opinion and those amendments in respect of Clauses
22, 23 and 30 indicated above.

The Committee therefore agreed that other than the amendments in respect of Clauses 22,
23 and 30 it would not bring forward further amendments in respect of Clause 65 at this time.

Clause 66: Interpretation

This clause defines the terms used in the legislation

GBA suggested an amendment which would include the Heads of Agreement in a schedule of
the BIll.

The Committee noted the Department’s response that the amendment was unnecessary as
the Minister intended to give effect to the Heads of Agreement through the provisions of the Bill.

As indicated previously, the Department had advised of a contradiction within the Heads of
Agreement in respect of ESA’s role as employer of all staff in grant-aided schools. A majority
of Members strongly felt that necessary clarification on the role of ESA as sole employer had
not been provided. A majority of Members felt that this important issue had to be resolved
before the Committee could properly determine its position on clauses, schedules and
amendments referencing or relating to the Heads of Agreement. It should be noted however
that some Members disagreed and argued that there was no material contradiction in the
Heads of Agreement and that the new arrangements in respect of delegated employment
scarcely differed from the present situation. These Members suggested that any possible
difficulties could be resolved through regulations.

Given the difference of opinion in relation to the amendment proposed by GBA, the
Committee agreed to reserve its position in respect of Clause 66.
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Clause 67: Minor and consequential amendments and repeals and
revocations

This clause applies Schedules 7 and 8 which contain minor and consequential amendments
and repeals and revocations — these for example remove references to the Education and
Library Boards in the Education Orders.

The Committee agreed that it would not bring forward amendments in respect of Clause 67.

Clause 68: Commencement

This clause contains provisions for the commencement of the legislation. Some provisions
like the Tribunal and the transfer of staff to ESA are to be given effect immediately after
Royal Assent. Other provisions only come into effect after Royal Assent when the Department
decides.

The Committee agreed that it would not bring forward amendments in respect of Clause 68.

Clause 69: Short title

This clause contains the short title of the legislation.

The Committee accepted that the Short Title was to be amended to the “Education Act
(Northern Ireland) 2013”.

The Committee therefore agreed that it would not bring forward further amendments to
Clause 69.

Schedule 1: the Education and Skills Authority

This schedule sets out the composition of the ESA Board and also sets out ESA’'s procedures
in respect of finance and reporting. The ESA Board is to have representation from the
Transferors of Controlled schools and the trustees of Maintained schools. The Department
advised that the reference to Maintained schools included but was not limited to Catholic
Maintained schools. The schedule requires the Department to consult with persons or bodies
representing these interests before making the relevant appointments. Additionally the
schedule allows for 4 representatives of the “community in Northern Ireland”.

NICCY sought clarity on how the “community in Northern Ireland” was to be represented and
if it would include the diverse needs of children and young people in Northern Ireland. The
Committee noted Departmental explanations that the term “community in Northern Ireland”
was a well understood phrase which appeared in other legislation. The Department advised
that the term was designed to ensure the inclusion of interests other than the Transferors
of the Controlled sector or the trustees of the Maintained sector e.g. representatives of the
diverse needs of children and young people.

A number of stakeholders set out suggestions for a different composition for the ESA Board.
Stakeholders sought representation for: Voluntary Grammar schools; Integrated schools;
IME schools; young people; and trade unions; - some suggested simply enlarging the Board
to accommodate these other interests; others suggested maintaining the relative levels of
representation for Controlled and Maintained schools.

The Department advised that most of these suggestions were contrary to the policy position
agreed at the Executive in respect of the Education Bill. The Department advised that the
Minister supported in principle the inclusion of a voice for young people in respect of ESA
but that the Minister viewed the Education Bill as an inappropriate vehicle for this. The
Department also indicated that representatives of other interests e.g. young people, trade
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unions, Voluntary Grammar schools, Integrated schools or IME schools could be represented
through the 4 persons who are to be representative of the “community in Northern Ireland”.

Some Members strongly felt that the composition of the ESA Board should include
representatives of the Voluntary Grammar sector. These Members argued that this sector is
responsible for the highly successful education of a large proportion of the school population
and that its omission from the ESA Board was unfair and unjustifiable.

Other Members strongly felt that the Integrated Education and IME sectors should enjoy some
level of representation on the ESA Board. Those Members felt that the popularity of both
sectors was growing and was set to substantially increase in response to parental preference
and that it would be unfair and unjustifiable to exclude these sectors from the ESA Board.

A minority of Members felt that the ESA Board was appropriately balanced and would

give a fair reflection of all educational sectors. These Members argued that an explicit
mandatory requirement to involve all of other sectors that had been suggested would
require an unworkable enlargement of the ESA Board which would prevent it from functioning
appropriately.

The Committee noted a submission from NICCE and CCMS which sought a revision to the
schedule such that the representation for the Maintained schools would be limited to Catholic
schools. NICCE/CCMS also suggested that the schedule be amended so as to include an
explicit requirement for the Department to consult with sectoral bodies in determining the
relevant appointments to the ESA Board. The Committee noted Departmental responses that
the latter was unnecessary as the Department was required to consult with representative
bodies and that Clause 63 defined those as the sectoral bodies. The Committee also noted
the Departmental response in the case of the former which indicated that the representation
of different sectors on the ESA Board was in line with the existing rights of those sectors and
that therefore changes to the composition of the ESA Board could not be made.

GBA in its initial written submission suggested an amendment to the schedule to allow any
grant-aided school, subject to certain criteria, to assume or retain employment powers. The
Department advised that this was contrary to the policy position agreed at the Executive in
respect of the Education Bill.

NIPSA sought an amendment which would include the guarantee that ESA staff would be
permitted to be seconded to the Northern Ireland Civil Service (NICS). The Department
advised that the amendment was unnecessary as secondments are an existing feature of the
NICS.

Owing to significant differences of opinion in respect of the composition of the ESA Board, the
Committee agreed to reserve its position in respect of Schedule 1.

Schedule 2: Provisions required in employment schemes

This schedule sets out those matters which must be included in a scheme of employment
including: the staff complement, discipline and suspension policies etc. The schedule allows
ESA to determine certain aspects of the employment scheme for a Controlled or Maintained
school which has its delegation withdrawn.

ACGS sought clarity as to whether schools may adopt or amend the generic schemes of
employment. NIPSA argued that the schedule should be amended to prevent schools from
amending the generic scheme of employment. The Department advised that Boards of
Governors may amend the generic scheme of employment or prepare their own.

TRC suggested that the schedule be amended to include explicit reference to a panel of
assessors which would help Controlled schools to make appointments. The Department
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advised that this was unnecessary as any school could request this kind of help in respect of
appointments from ESA.

NIPSA suggested a number of amendments including the inclusion of a fixed teaching and
non-teaching complement formula for schools and an amendment which would allow only
ESA to appoint, dismiss and have a larger role in the disciplining of staff. The Department
advised that the Bill was designed to allow Boards of Governors to appoint and dismiss staff
and to have assistance from ESA if required. The Department advised that the inclusion of a
teaching / non-teaching complement formula in all employment schemes was contrary to the
policy agreed by the Executive.

SEP suggested changes in line with other amendments which would facilitate the sharing of
teachers between different schools. The Department advised that the proposed amendment
was unnecessary as nothing in the schedule prevented the sharing of teachers. As indicated
above, the Committee agreed that it supported in principle measures to enhance sharing
between schools where this would lead to the enhancement of the educational experience for
pupils. However, Members felt that in the absence of policy clarity on Shared Education and
consistent with its decision on Clause 2, it would not support amendments to this schedule
in this regard at this time.

GBA suggested amendments which would prevent ESA from making appointments in respect
of specified posts. The Department advised that it was for Boards of Governors to identify
specified posts in their scheme of employment — Boards of Governors could indicate that no posts
were specified in which case ESA would have no part in any appointments at that school.

GBA also sought amendments to remove the requirement for ESA staff to be present at
Boards of Governors meeting relating to dismissals and the requirement that Boards of
Governors consider advice from ESA in this regard. The Department advised that the GBA
suggestions were at odds with the policy position agreed at the Executive in respect of the Bill.

GBA also suggested amendment in line with earlier amendments which would require ESA to
act as the agent for Boards of Governors in respect of employment matters at the relevant
school. The Department advised that the GBA suggestion was at odds with the policy position
agreed at the Executive in respect of the Bill.

As this schedule deals with schemes of employment and touches upon ESA’s role as the
employer of all staff in grant-aided schools and given the Committee’s concerns in respect
of the Heads of Agreement and the employer / employing authority question, the Committee
agreed to reserve its position in respect of Schedule 2 of the Bill.

Schedule 3: Transfer to ESA of staff employed by Boards of Governors

This schedule makes provision for the transfer of all staff currently employed by Boards

of Governors to ESA with protections under the Transfer of Undertakings (Protection of
Employment) Regulations — the TUPE regulations. This schedule gives effect to ESA becoming
the sole employer of all staff in grant-aided schools.

GBA asked for an amendment which would ensure that staff transferring to ESA under the Bill
would have terms and conditions consistent with those beginning contracts after the passage
of the Bill. GBA also suggested amendments — part of a sequence of amendments — which
would make ESA the agent of a Boards of Governors of Voluntary Grammar schools in respect
of employment matters. The Department advised that GBA suggestions were at odds with the
policy position agreed at the Executive in respect of the Bill.

NIPSA sought amendments which would ensure that transferring staff would enjoy the
protections of TUPE in relation to pay and pensions after the transfer of staff was complete.
The Department advised that its policy was to protect pay and pensions at the point of
transfer. The Department indicated that NIPSA's suggestions would create a unique and
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significant liability and would also set a precedent for future staff transfers which would
unreasonably restrict ESA’s actions as employer.

394. As this schedule deals with the transfer of staff and therefore touches upon ESA’s role as
the sole employer of all staff in grant-aided schools and given the Committee’s concerns in
respect of the Heads of Agreement and the employer / employing authority question, the
Committee agreed to reserve its position in respect of Schedule 3 of the Bill.

Schedule 4: Transfer to assets, liabilities and staff of dissolved bodies

395. This schedule makes provision for the transfer of assets, liabilities and staff of the Education
and Library Boards; the Staff Commission; the Youth Council and the Council for Catholic
Maintained Schools with protections for staff under the TUPE regulations.

396. NIPSA sought amendments which would ensure that transferring staff would enjoy the
protections of TUPE in relation to pay and pensions after the transfer of staff was complete.
The Department advised that its policy was to protect pay and pensions at the point of
transfer. The Department indicated that NIPSA’'s suggestions would create a unique and
significant liability and would also set a precedent for future staff transfers which would
unreasonably restrict ESA’s actions as employer.

397. The Department advised that a review of posts in CnaG and NICIE is underway to determine
whether any posts from these organisations will transfer to ESA.

398. The Committee sought sight of the list of assets, liabilities and staff posts which are to
transfer to ESA. The Department was unable to provide this information.

399. This schedule deals with the transfer of staff and therefore touches upon ESA’s role as the
sole employer of all staff in grant-aided schools. As the Committee did not have sight of the
list of transferring assets, liabilities and staff posts and given the Committee’s concerns in
respect of the Heads of Agreement and the employer / employing authority question, the
Committee agreed to reserve its position in respect of Schedule 4 of the Bill.

Schedule 5: Transfer of certain assets and liabilities of CCMS before
appointed day

400. This schedule makes provision for the transfer of assets and liabilities from the Council
for Catholic Maintained Schools. This allows for those assets not transferred to ESA to be
transferred to the Roman Catholic church.

401. The Department advised that the assets which were not to transfer to ESA were likely to be
limited to e.g. headquarters buildings and other assets not associated with schools.

402. The Committee sought sight of the list of assets, liabilities and staff posts which are to
transfer to ESA and the assets which are to transfer to the Roman Catholic church. The
Department was unable to provide this information.

403. This schedule deals with the transfer of assets and liabilities and therefore touches upon
ESA’s role as the sole employer of all staff in grant-aided schools. As the Committee did not
have sight of the list of transferring assets and liabilities and given the Committee’s concerns
in respect of the Heads of Agreement and the employer / employing authority question, the
Committee agreed to reserve its position in respect of Schedule 5 of the Bill.
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Schedule 6: Transfer of certain staff of the Department

This schedule makes provision for the transfer of staff from the Department to ESA with
protections under the TUPE regulations.

NIPSA sought amendments which would ensure that transferring staff would enjoy the
protections of TUPE in relation to pay and pensions after the transfer of staff was complete.
The Department advised that its policy was to protect pay and pensions at the point of
transfer. The Department indicated that NIPSA’'s suggestions would create a unique and
significant liability and would also set a precedent for future staff transfers which would
unreasonably restrict ESA’s actions as employer.

CnaG suggested that the schedule be changed to cover the transfer of staff to ESA from
NICIE and CnaG. The Department advised that a review of posts in CnaG and NICIE is
underway to determine whether any posts will transfer to ESA. The Department indicated that
in the eventuality of the transfer of staff posts from either NICIE or ChaG to ESA, pay and
pension provisions would be subject to TUPE protections at the time of transfer.

As this schedule deals with the transfer of staff by the Department, the Committee felt
that it was not connected to ESA’s role as sole employer of staff in grant-aided schools.
The Committee therefore agreed that it would not bring forward amendments in respect of
Schedule 6.

Schedule 7: Minor and consequential amendments

This schedule deals with minor and consequential amendments.

NICCE/CCMS sought amendments to change references from “Catholic Maintained” to
“Catholic Voluntary” school. The Department advised that this schedule set out a definition of
a Catholic Maintained school which was required for provisions in other parts of the Bill. The
Committee noted that the Minister is considering bringing forward amendments which would
provide an overall definition for a “Catholic school”.

CnaG sought an amendment which would allow for a new definition of an IM school or IM unit.
The Committee noted that the Minister is considering the inclusion of a revised definition of
an “Irish speaking school” in line with the recent development of various forms of IM schools.

CnaG also sought an amendment to require proposers of new IM schools to consult with
the relevant sectoral body. The Committee noted a proposed Ministerial amendment in this
regard. The Committee reserved its position on the Minister’s proposed amendment.

GBA suggested an amendment which would allow the Tribunal to adjudicate on all disputes
between ESA and Boards of Governors — not just those relating to employment schemes
and management schemes. Consistent with Clause 62, most Members generally felt that
the Tribunal should be restricted to consideration of issues relating to employment and
management Schemes.

As part of its scrutiny of Schedule 7 and in line with its decision in respect of Clause 18
(Establishment of Controlled Schools), the Committee gave consideration to revisions to the
Education and Libraries (Northern Ireland) Order 1986 including a new article which refers to
Area Education Plans.

One Member strongly felt that parental preference should be the deciding factor in respect
of the transformation to, or establishment of, new integrated schools. It was robustly argued
that the establishment or transformation of a school into an integrated school required
commitment from parents, pupils and indeed school staff. It was argued that to disregard
this and to prefer to follow ESA’s decisions in respect of the relevant Area Plan was highly
iniquitous and completely at odds with the Department’s responsibility to promote the
Integrated Education sector. It was suggested that the relevant provision in Schedule 7
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should therefore be amended so as to change or disapply the requirement for ESA to reject
Development Proposals relating to the transformation of schools into Controlled Integrated
schools where they are at odds with the relevant Area Plan.

Other Members disagreed; some argued that the Area Planning provisions should apply
equally to all sectors; others indicated their concerns in respect of Area Planning but did not
support proposals to disapply provisions in the case of Integrated schools indicating that this
could in effect lead to the promotion of one sector over another and that this was in itself
iniquitous.

The Committee noted a submission from the TRC which suggested an amendment which
would no longer restrict Transferors in their selection of Controlled post-primary governors
to be limited to the Boards of Governors of the contributing Controlled primary schools. The
Committee agreed to support in principle the proposed Ministerial amendment which would
give effect to TRC’s suggestion.

The Committee also agreed that it was content in principle with the Minister’s proposed
amendment to Schedule 7 which was to address a minor error in relation to Article 49 of the
Education and Libraries (Northern Ireland) Order 1986.

In the absence of clarity on possible Ministerial amendments relating to the definition of
a “Catholic School” or the definition of an IME school, as it had reserved its position in
respect of Area Planning and as there were significant unresolved differences regarding
the disapplication of Area Planning provisions in certain instances in respect of Integrated
schools, the Committee agreed that it would reserve its position in respect of Schedule 7.

Schedule 8: Repeals

This schedule sets out the existing legislation which is being repealed.

The Committee agreed that it would not bring forward amendments in respect of Schedule 8.

Other Matters

The Committee considered a number of amendments which were put forward by stakeholders.

Some Members expressed support for an amendment put forward by GBA which would
require the Bill to increase the autonomy of schools and incorporate the principles of
accountable autonomy for all schools in the Bill.

Some Members also expressed support for a suggestion by the Ulster Famers Union that the
Bill should be amended to strengthen consultative practices in respect of school closures
and that there should be a presumption against the closure of rural schools in line with the
Schools (Consultation) (Scotland) Act 2010.

Some Members also expressed support for an amendment put forward by NICIE that the

Bill should be amended to allow Special schools to be designated as Integrated schools

if they so choose. These Members argued that this was a sensible provision which would
merely recognise the current mixed nature of the Special school population. Other Members
disagreed arguing that Special schools were outside the designations associated with the
different educational sectors and that the amendment would undermine the unique status of
these schools.

Some Members indicated that they supported in principle a suggestion from Parents Outloud
and the Association of Teachers and Lecturers that parents should be permitted some
flexibility in respect of the starting age for compulsory education for children. These Members
indicated some support for the use in certain circumstances of a suitable pre-school setting
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as an alternative to primary school. Members also indicated that they believed that the
Education Bill was an inappropriate vehicle to bring forward legislative changes in this regard.

Members noted a suggestion from INTO that the Bill be amended so as to include the formal
negotiation machinery between ESA and those employed in the education sector. Most
Members did not support this amendment.

The Committee noted a response from the University of Ulster (UU) which included
suggestions that the Bill be amended to include a more explicit focus on improving education
performance; tackling access and performance inequalities; and addressing the segregated
nature of the schools system.

The Committee noted a submission from the Association of Quality Education (AQE). AQE
suggested that the Bill be withdrawn or radically amended so as to devolve power from the
current Education and Library Boards and the Council for Catholic Maintained Schools to
individual Boards of Governors in the Controlled and Maintained sectors, and that the present
arrangements for Voluntary Grammar schools should be left untouched.
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Section 3
Decisions on Clause by Clause Scrutiny of the Bill

Section 2 of this report contains the details of the Committee’s ‘Consideration of the Bill’,
either by individual clause or by groups of clauses and schedules of the Bill, where concerns
and issues arose.

Section 3 gives the decisions on the Committee’s scrutiny of the clauses and schedules of
the Bill. Members and other readers of this report may wish to refer back to Section 2 of the
report so as to gain a full understanding of the Committee’s consideration and deliberations
on the individual clauses and schedules, alongside the decisions set out below.

As further amendments are required from the Department, where it has agreed a clause or
schedule, the Committee has done so subject to consequential amendment.

Part 1: The Education and Skills Authority

Clause 1: The Education and Skills Authority

The Committee agreed that, subject to consequential amendment, it was content with Clause
1 as drafted.

Clause 2: Functions and general duty of ESA
The Committee agreed to reserve it position in respect of Clause 2.

Clause 3: ESA to employ all staff of grant-aided schools
The Committee agreed to reserve its position in respect of Clause 3.

Clause 4: Employment schemes for grant-aided schools
The Committee agreed to reserve its position in respect of Clause 4.

Clause 5: Preparation and approval employment schemes
The Committee agreed to reserve its position in respect of Clause 5.

Clause 6: Reserve power of ESA to make employment scheme
The Committee agreed to reserve its position in respect of Clause 6.

Clause 7: Revision of employment Schemes
The Committee agreed to reserve its position in respect of Clause 7.

Clause 8: Procedure where ESA does not approve a submitted scheme
The Committee agreed to reserve its position in respect of Clause 8.

Clause 9: Effect of employment scheme
The Committee agreed to reserve its position in respect of Clause 9.

Clause 10: Transfer to ESA of staff employed by Boards of Governors
The Committee agreed to reserve its position in respect of Clause 10.

Clause 11: ESA to employ peripatetic teachers
The Committee agreed to reserve its position in respect of Clause 11.
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Clause 12: Salaries, etc. of staff: administrative and financial arrangements
The Committee agreed to reserve its position in respect of Clause 12.

Clause 13: Modification of employment law
The Committee agreed to reserve its position in respect of Clause 13.

Clause 14: ESA to provide or secure provision of training and advisory and support services
for schools

The Committee agreed that, subject to consequential amendment, it was content with Clause
14 as drafted.

Clause 15: ESA to provide library services to grant-aided schools and other educational
establishments

The Committee agreed that, subject to consequential amendment, it was content with Clause
15 as drafted.

Clause 16: ESA to secure provision of educational and youth services and facilities

The committee agreed that, subject to consequential amendment, it was content with Clause
16 as drafted.

Clause 17: ESA to pay capital grants to voluntary and grant-maintained integrated schools

The Committee agreed that, subject to consequential amendment, it was content with Clause
17 as drafted.

Clause 18: Establishment of controlled schools

The Committee agreed to recommend to the Assembly that the clause be amended as
follows:

Clause 18, page 11, line 5, add:
“in consultation with the relevant sectoral bodies —*

The Committee agreed that, subject to its proposed amendment and any consequential
amendment, it was content with Clause 18 as drafted.

Clause 19: Responsibilities of ESA in relation to controlled schools
The Committee agreed to reserve its position in respect of Clause 19.

Clause 20: ESA to contract for certain works

The Committee agreed that, subject to a Ministerial assurance and consequential
amendment, it was content with Clause 20 as drafted.

Clause 21: ESA to pay superannuation benefits of teachers

The Committee agreed that, subject to consequential amendment, it was content with Clause
21 as drafted.

Clause 22: Ancillary powers of ESA

The Committee agreed to recommend to the Assembly that the clause be amended as follows:
Clause 22, page 12, line 19
Leave out from the start of line 19 to “particular” in line 22 and insert —

‘For the purposes of discharging its functions,’
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Clause 22, page 12, line 29
At end insert —
() The Department may be order amend subsection (1).

452, The Committee agreed that, subject to its proposed amendment and any consequential
amendment, it was content with Clause 22 as drafted.

Clause 23: Power of ESA to undertake commercial activities

453. The Committee agreed to recommend to the Assembly that the clause be amended as
follows:

Clause 23, page 12

Leave out lines 41 and 42

Clause 23, page 13, line 27

At end insert —

‘(9) The Department may be order amend the powers granted to ESA under this section.’

454, The Committee agreed that, subject to its proposed amendment and any consequential
amendment, it was content with Clause 23 as drafted.

Clause 24: Area Education Plans
455, The Committee agreed to reserve its position in respect of Clause 24.

Clause 25: Preparation and revision of plans
456. The Committee agreed to reserve its position in respect of Clause 25.

Clause 26: Revocation of plans
457. The Committee agreed to reserve its position in respect of Clause 26.

Clause 27: Publicity and consultation
458. The Committee agreed to reserve its position in respect of Clause 27.

Clause 28: Involvement of relevant interests
459, The Committee agreed to reserve its position in respect of Clause 28

Clause 29: Guidance
460. The Committee agreed to reserve its position in respect of Clause 29.

Clause 30: Regulations
461. The Committee agreed to reserve its position in respect of Clause 30.

Clause 31.: Dissolution of certain statutory bodies
462. The Committee agreed to reserve its position in respect of Clause 31.

Clause 32: Transfer of assets, liabilities and staff
463. The Committee agreed to reserve its position in respect of Clause 32.
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Part 2: Management of Grant-Aided Schools

Clause 33: Schemes of Management
The Committee agreed to reserve its position in respect of Clause 33.

Clause 34: Preparation and approval of schemes of management
The Committee agreed to reserve its position in respect of Clause 34.

Clause 35: Reserve power of ESA to make scheme of management
The Committee agreed to reserve its position in respect of Clause 35.

Clause 36: Revision of schemes of management
The Committee agreed to reserve its position in respect of Clause 36.

Clause 37: Procedure where ESA does not approve a submitted scheme
The Committee agreed to reserve its position in respect of Clause 37.

Clause 38: Duties of Board of Governors in relation to achievement of high standards of
educational attainment

The Committee agreed that, subject to consequential amendment, it was content with Clause
38 as drafted.

Clause 39: Appointment by ESA of governors for controlled, maintained, grant-maintained
integrated and certain voluntary grammar schools

The Committee agreed to reserve its position in respect of Clause 39.

Clause 40: Part-time teachers to be eligible for election as governors

The Committee agreed that, subject to consequential amendment, it was content with Clause
40 as drafted.

Clause 41: Management of controlled schools
The Committee agreed to reserve its position in respect of Clause 41.

Clause 42: Management of maintained nursery schools

The Committee agreed that, subject to consequential amendment, it was content with Clause
42 as drafted.

Clause 43: Controlled school: definition

The Committee agreed that, subject to consequential amendment, it was content with Clause
43 as drafted.

Part 3: Inspections

Clause 44: Inspections on behalf of the Department
The Committee agreed to reserve its position in respect of Clause 44.

Clause 45: Powers of Inspectors
The Committee agreed to reserve its position in respect of Clause 45.

Clause 46: Reports and action plans
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The Committee agreed to reserve its position in respect of Clause 46.

Clause 47: Inspection on behalf of DEL
The Committee agreed to reserve its position in respect of Clause 47.

Clause 48: Assessors and lay persons
The Committee agreed to reserve its position in respect of Clause 48.

Part 4: Functions of the Northern Ireland Council for the Curriculum,
Examinations and Assessment

Clause 49: Interpretation of this part

The Committee agreed that, subject to consequential amendment, it was content with Clause
49 as drafted.

Clause 50: Functions of the Council in relation to the designated examinations and the
statutory assessments

The Committee agreed to reserve its position in respect of Clause 50.

Clause 51: Function of the Council in relation to the accreditation of the designated
qualifications

The Committee agreed to reserve its position in respect of Clause 51.

Clause 52: Other functions of the Council
The Committee agreed to reserve its position in respect of Clause 52.

Clause 53: Ancillary functions of the Council
The Committee agreed to reserve its position in respect of Clause 53.

Clause 54: Discharge by the Council of its functions
The Committee agreed to reserve its position in respect of Clause 54.

Part 5: Protection of children and young persons

Clause 55: Safeguarding and promoting welfare of children and young persons

The Committee agreed that, subject to consequential amendment, it was content with Cause
55 as drafted.

Clause 56: Duty on providers of funded pre-school education to safeguard and promote
welfare of children

The Committee agreed that, subject to consequential amendment, it was content with Cause
56 as drafted.

Clause 57: Duty on providers of educational and youth services to safeguard and promote
welfare of children

The Committee agreed that, subject to consequential amendment, it was content with Cause
57 as drafted.
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4809.

490.

491.

492.

493.

494,

495.

496.

497.

498.

499.

500.

Clause 58: Directions as to exercise of child protection duties by Board of Governors

The Committee agreed that, subject to consequential amendment, it was content with Cause
58 as drafted.

Clause 59: Duty of co-operation concerning welfare and protection of children and young
persons

The Committee agreed that, subject to consequential amendment, it was content with Cause
59 as drafted.

Part 6: Miscellaneous and supplementary

Clause 60: General duty of the Department and DEL

The Committee agreed that, subject to consequential amendment, it was content with Cause
60 as drafted.

Clause 61: Grants for educational and youth services

The Committee agreed that, subject to consequential amendment, it was content with Cause
61 as drafted.

Clause 62: Tribunal to review certain decisions in relation to employment schemes and
schemes of management

The Committee agreed to reserve its position in respect of Clause 62.

Clause 63: Sectoral Bodies
The Committee agreed to reserve its position in respect of Clause 63.

Clause 64: Supplementary, incidental, consequential, transitional provisions

The Committee agreed that, subject to consequential amendment, it was content with Cause
64 as drafted.

Clause 65: Regulations and orders

The previously agreed to amend this clause such that regulations made under Clauses 22
(Ancillary powers of ESA), 23 (Power of ESA to undertake commercial activities) and 30
(Regulations) should be subject to affirmative resolution.

The Committee agreed that, subject to its proposed amendments and any consequential
amendment, it was content with Clause 65 as drafted.

Clause 66: Interpretation

The Committee agreed that, subject to consequential amendment and on a without prejudice
basis, it was content with Cause 66 as drafted.

Clause 67: Minor and consequential amendments and repeals and revocations

The Committee agreed that, subject to consequential amendment, it was content with Clause
67 as drafted.

Clause 68: Commencement

The Committee agreed that, subject to consequential amendment, it was content with Clause
68 as drafted.
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501.

502.

503.

504.

505.

506.

507.

508.

509.

510.

511.

512.

513.

Clause 69: Short title

The Committee agreed that, subject to a minor amendment and any consequential
amendment, it was content with Clause 69 as drafted.

Schedule 1: The Education and Skills Authority
The Committee agreed to reserve its position in respect of Schedule 1.

Schedule 2: Provisions required in employment schemes
The Committee agreed to reserve its position in respect of Schedule 2.

Schedule 3: Transfer to ESA of staff employed by Boards of Governors
The Committee agreed to reserve its position in respect of Schedule 3.

Schedule 4: Transfer of assets, liabilities and staff of dissolved bodies
The Committee agreed to reserve its position in respect of Schedule 4.

Schedule 5: Transfer of certain assets and liabilities of CCMS before appointed day
The Committee agreed to reserve its position in respect of Schedule 5.

Schedule 6: Transfer of certain staff of the Department

The Committee agreed that, subject to consequential amendment, it was content with
Schedule 6 as drafted.

Schedule 7: Minor and consequential amendments
The Committee agreed to reserve its position in respect of Schedule 7.

Schedule 8: Repeals

The Committee agreed that, subject to consequential amendment, it was content with
Schedule 8 as drafted.

Long Title

The Committee noted the Long Title of the Bill: “A Bill to provide for the establishment and
functions of the Education and Skills Authority; to make further provision about education,
educational services and youth services; and for connected purposes.”

The Committee agreed that it was content with the Long Title of the Bill as drafted.

Agreement that the Report be printed

At its meeting on 4 April 2013, the Committee agreed that this report be the Second Report
of the Committee for Education to the Assembly for this mandate

The Committee also agreed that the report be printed on 8 April 2013.
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Wednesday 10 October 2012
The Lecture Theatre, South West College, Omagh

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Paula Best (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)
Caroline Perry (Research Officer) for item 5 only

Apologies: Michaela Boyle MLA
Pat Sheehan MLA

11:01am The meeting commenced in public session.
5. Briefing from RalSe on the Education Bill
11:25am The briefing commenced.

Ms Caroline Perry, Assembly Research Officer, briefed the Committee on the Education Bill
and highlighted a number of areas for further consideration.

The briefing was followed by a question and answer session.
11:40am The briefing ended.

6. Departmental briefing on the Education Bill
11:41am A Departmental official joined the meeting.

Mr Chris Stewart, Director of the Equality and All-Ireland Directorate, briefed the Committee
on the Education Bill which was introduced to the Assembly on 2 October 2012.

The briefing was followed by a question and answer session.
12:05pm Sean Rogers left the meeting.
12:10pm The Chairperson left the meeting, and the Deputy Chairperson took the chair.

12:16pm Jonathan Craig declared an interest as a member of the Boards of Governors for a
number of different schools.

Agreed: The Committee agreed to write to the Department seeking information on the
anticipated management hierarchy; the description of functions and the local
office structure for the Education and Skills Authority (ESA).

12:33pm The Chairperson rejoined the meeting and resumed the chair.

Agreed: The Committee agreed to write to the Department seeking further information on
the timescale for the establishment of the Tribunal referred to in Clause 3 (4) of
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the Bill. The Committee also agreed to seek details of which elements of current
Education legislation are intended to remain in force should the Bill be enacted
as currently drafted.

1.15pm The official left the meeting.

[EXTRACT]
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Wednesday 14 November 2012
The Senate Chamber

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Paula Best (Clerical Supervisor)
Kerry Richards (Clerical Officer)
Ursula Savage (Bursary Student)

Apologies: Michaela Boyle MLA
10:02am The meeting commenced in public session.

5. Committee Stage of the Education Bill - motion to extend

The Committee discussed a motion to extend the Committee Stage of the Education Bill. The
Committee also discussed how best to manage any additional time required for scrutiny of
the BiIll.

Agreed: The Committee agreed to put a motion before the Assembly to extend the
Committee Stage of the Education Bill until 8 April 2013.

10:15am Jonathan Craig joined the meeting.
10:15am Jo-Anne Dobson joined the meeting.
10:18am Brenda Hale joined the meeting.

[EXTRACT]
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Wednesday 21 November 2012
The Senate Chamber

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Paula Best (Clerical Supervisor)
Kerry Richards (Clerical Officer)
Ursula Savage (Bursary Student)

Apologies: None

10:03am The meeting commenced in public session.
Departmental briefing on the Education Bill
11:46am The briefing commenced.

Mr Chris Stewart, Director of Equality and All-Ireland Division, briefed the Committee on the
Education Bill.

The briefing was followed by a question and answer session.
11:55am Jonathan Craig left the meeting.
12:28pm Michaela Boyle left the meeting.

Agreed: The Committee agreed to write to the Department for clarification in respect of
admissions criteria for Catholic Maintained schools.

12:36pm Trevor Lunn left the meeting.

12:40pm The briefing ended.

Briefing from Assembly Legal Service on the Education Bill

The Committee agreed to defer the briefing from Assembly Legal Services on the Education Bill.

The Chairperson reminded Members that the written legal advice should be treated as
confidential and should not be disclosed outside the Committee.

12:42pm Jo-Anne Dobson rejoined the meeting.

[EXTRACT]

67



Report on the Education Bill (NIA 14/11-15)

Wednesday 28 November 2012

Room 21
Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA
In Attendance: Peter McCallion (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Kerry Richards (Clerical Officer)
Ursula Savage (Bursary Student)
Eilis Haughey (Bill Office Clerk) item 9 only
Apologies: Jonathan Craig MLA

Jo-Anne Dobson MLA

9.05am The meeting commenced in open session.

5. Briefing from the Assembly Bill Office on the legislative procedures for the Committee
Stage of the Education Bill

The Committee deferred consideration of this agenda item until later in the meeting.
7. Briefing from NITC on the Committee Stage of the Education Bill
9.25am The briefing commenced.

The following representatives of the Northern Ireland Teaching Council (NITC): Mr John Devlin,
National Association and Schoolmasters and Union of Women Teachers (NASUWT) and Mr
Gerry Murphy, Irish National Teachers’ Organisation (INTO) briefed the Committee on NITC’s
submission to the call for evidence for the Committee Stage of the Education Bill.

The briefing was followed by a question and answer session.
9.28am Brenda Hale joined the meeting.
Pat Sheehan joined the meeting
10:48am The briefing ended.

8. Briefing from NAHT on the Committee Stage of the Education Bill
10:49am The briefing commenced.
10:49pm Pat Sheehan left the meeting.

Mr Aidan Dolan, Director of Education (NAHT) and Mrs Clare Majury, NI President (NAHT)
briefed the Committee on NAHT’s submission to the call for evidence for the Committee
Stage of the Education Bill.

The briefing was followed by a question and answer session.

11:35am Michelle Mcllveen declared an interest as a member of the Board of Governors of a
number of schools.
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10.

11.

11:39am The briefing ended.
11:40am The meeting moved into closed session.

The Committee considered the following deferred agenda item.

Briefing from the Assembly Bill Office on the legislative procedures for the Committee
Stage of the Education Bill

The Committee received a briefing from Eilis Haughey from the Assembly Bill Office on the
Committee Stage of the Education Bill.

Agreed: The Committee agreed to seek an explanatory briefing paper on the legislative
process from the Bill Office.

Agreed: The Committee also agreed to write to the Department for Education seeking
an update on progress in respect of the production of amendments to the
Education Bill designed to incorporate the Heads of Agreement document.

12:02pm The meeting was suspended

12:33pm The meeting resumed in public session.

Briefing from ASCL on the Committee Stage of the Education Bill
12:34pm The briefing commenced.

The following representatives of the Association of School and College Leaders: Ms Debra
O’Hare, President (ASCL) and principal of Wallace High School; Mr Scott Naismith, Vice
President (ASCL) and principal of Methodist College; Mrs Janet Williamson, principal of Royal
Belfast Academical Institution and Mr Frank Cassidy, Regional Officer (ASCL) presented
ASCL's submission to the call for evidence for the Committee Stage of the Education Bill.

The briefing was followed by a question and answer session.
1.20pm Sean Rodgers left the meeting.
1.28pm The briefing ended.

The Committee considered the following additional agenda item.

Response from the Department of Education on the Education Bill
1.28pm The briefing commenced.

Mr Chris Stewart, Director of Equality and All-lreland Division, DE provided clarification on a
number of issues raised throughout the meeting by the witnesses.

1.31pm Brenda Hale left the meeting.

Agreed: The Committee agreed to write to the Department of Education seeking clarity in
respect of the following clauses:

m Clause 4(6) — Employment schemes for grant-aided schools;
B Clause 13 — Modification of employment law;
m Clause 16 — ESA to secure provision of educational and youth services and facilities;

m Clause 38 — Duties of Board of Governors in relation to achievement of high standards of
educational attainment;

m Clause 39 - Appointment by ESA of governors for controlled, maintained, grant-maintained
integrated and certain voluntary grammar schools; and

m 45 - Powers of inspectors.
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Agreed:

The Committee also agreed to write to the Department seeking further
information on: the funding of unions by the Department; the Jordanstown
Agreement; changes to the level of autonomy available to schools in respect of
the current and previous Education Bills; and clarification in respect of posts
described in the Bill as specified by schools or by ESA.

2.10pm The briefing ended.

[EXTRACT]
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Wednesday 5 December 2012
Senate Chamber

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Michelle Mcllveen MLA
Sean Rogers MLA

In Attendance: Peter McCallion (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Sharon Young (Clerical Officer)
Kerry Richards (Clerical Officer)
Ursula Savage (Bursary Student)

Apologies: Trevor Lunn MLA

9.10am The meeting commenced in open session.

Briefing from the TRC on the Committee Stage of the Education Bill
10:21am The briefing commenced.

The following representatives of the Transferors’ Representative Council (TRC): the Reverend
lan Ellis, Secretary TRC; Reverend Trevor Gribben, Member of TRC; and Miss Rosemary
Rainey, Vice-Chair, TRC briefed the Committee on TRCs submission to the call for evidence for
the Committee Stage of the Education Bill.

The briefing was followed by a question and answer session.

10:40am Mervyn Storey declared an interest as a member of the Board of Governors of a
controlled school.

10:45am Mervyn Storey declared an interest as a member of the Board of Governors of an
independent Christian faith-based school.

10:57am Brenda Hale declared an interest as a member of the Presbyterian Board of Social
Witness.

11:11am Jonathan Craig declared an interest as a member of the Board of Governors of
three schools.

11:15am The briefing ended.

Briefing from IEF and NICIE on the Committee Stage of the Education Bill
11:17am The briefing commenced.

Ms Marie Cowan, Chairperson, Integrated Education Fund (IEF); Mr Nigel Arnold, Principal,
Glengormley Integrated School,IEF; Ms Noreen Campbell, Chief Executive Northern Ireland
Council for Integrated Education (NICIE); and Mr lan McMorris, Director NICIE, briefed the
Committee on their individual submissions to the call for evidence for the Committee Stage of
the Education Bill.

The briefing was followed by a question and answer session.
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10.

11:22am Jonathan Craig left the meeting.

11:39am Mervyn Storey declared an interest as a member of the Board of Governors of a
controlled school.

Agreed: The Committee agreed that the Clerk should seek written confirmation of NICIE’s
proposed amendments to the Bill.

12:10pm The briefing ended.

Briefing from CnaG on the Committee Stage of the Education Bill
12:42pm The briefing commenced.

12:42pm Brenda Hale left the meeting.

The following representatives from Comhairle na Gaelscolaiochta: Dr Micheal O Duibh, Chief
Executive; Noldlaig Ni Bhrollaigh, Senior Development Officer; Liam Mac Giolla Mheana,
Senior Education Officer; and Caoimhin O Peatain, Chairperson presented CnaG’s submission
to the call for evidence for the Committee Stage of the Education Bill.

The briefing was followed by a question and answer session.
12:55pm Jo-Anne Dobson left the meeting.
1.08pm Michaela Boyle left the meeting.

1.26pm Mervyn Story left the meeting and Danny Kinahan assumed the Chair. The Committee
became inquorate; however the meeting continued under the provisions of Standing Order 49(5).

1.36pm The briefing ended.

[EXTRACT]
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Wednesday 12 December 2012
Room 144, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jo-Anne Dobson MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Sharon Young (Clerical Officer)
Kerry Richards (Clerical Officer)
Ursula Savage (Bursary Student)

Apologies: Jonathan Craig MLA
Brenda Hale MLA
Chris Hazzard MLA

9.32am The meeting commenced in open session.
Matters Arising
There were a number of matters arising from last week’s meeting.

4.1 The Committee noted a response from the Department of Education providing
additional detail on the admissions criteria applied by Catholic Maintained Schools.

4.2 The Committee noted an additional paper from the Northern Ireland Council for
Integrated Education enclosing their proposed amendments to the Education Bill.

4.3 The Committee considered an Assembly Research paper entitled ‘Education Bill:
school inspection’.

4.4  The Committee noted a submission from the Western Education and Library Board to
the Committee Stage of the Education Bill.

4.5 The Committee noted an additional submission from the Integrated Education Fund to
the Committee Stage of the Education Bill.

4.6 The Committee noted a response from the Department of Education in respect of the
Committee Stage of the Education Bill.

Agreed: The Committee agreed to seek legal advice in respect of Mr Justice Treacy’s
ruling relating to Colaiste Feirste and the Department

9.57am Jo-Anne Dobson joined the meeting.

11:11am Jo-Anne Dobson left the meeting.
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8.

Briefing from NICCE and CCMS on the Committee Stage of the Education Bill
11:26am The briefing commenced.

Bishop Donal McKeown, Chairperson Northern Ireland Commission for Catholic Education
(NICCE); Father Tim Bartlett, NICCE and Sister Eithne Woulfe NICCE and Mr Jim Clarke, Chief
Executive Council for Catholic Maintained Schools (CCMS) and Mr Gerry Lundy, Deputy Chief
Executive CCMS attended the Committee meeting.

Agreed: Owing to time pressures, the Committee agreed to discontinue the briefing and
invite NICCE and CCMS to a subsequent meeting.

Agreed: The Committee also agreed that it was content for NICCE and CCMS to make
joint or separate oral submissions to the Committee Stage of the Education Bill.

12:19pm The meeting resumed in public session.

12:19pm Jo-Anne Dobson rejoined the meeting.

Briefing from the GBA on the Committee Stage of the Education Bill

12:19pm The briefing commenced.

The following representatives from the Governing Bodies Association (GBA); Mary-Lou
Winchbourne, Director GBA; Brett Lockhart, GBA; Stephen Gowdy, GBA; and Carol McCann,
GBA presented the GBA’'s submission to the call for evidence for the Committee Stage of the
Education Bill.

The briefing was followed by a question and answer session.

Agreed: The Committee agreed to write to the Department asking that it be provided with
an updated ESA Business Plan.

1.02pm Michaela Boyle left the meeting.

1.12pm Danny Kinahan left the meeting.

1.15pm Trevor Lunn left the meeting.

1.34pm The briefing ended.

Response from the Department of Education on the Education Bill

Agreed: Owing to time constraints, the Committee agreed to defer this briefing.

[EXTRACT]
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Wednesday 9 January 2013
Room 21, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Jonathan Craig MLA
Jo-Anne Dobson MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA

In Attendance: Peter McCallion (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)

Apologies: Michaela Boyle MLA
Brenda Hale MLA
Pat Sheehan MLA

10:00am The meeting commenced in open session.

Matters Arising
There were a number of matters arising from last week’s meeting.

4.1 The Committee noted an additional paper from the Northern Ireland Council for
Integrated Education enclosing their proposed amendments to the Education Bill.

4.2 The Committee noted correspondence from a member of staff at a Voluntary Grammar
School and a concerned parent regarding the Education Bill.

Agreed: The Committee agreed to write to the Department seeking a copy of the EQIA or
Equality Screening document for the Education Bill.

Agreed: The Committee agreed to write to the Department seeking a written response
to all of the queries raised by stakeholder in written evidence and raised by
stakeholders and Members during the oral evidence sessions on the Education
Bill.

Briefing from NICCE and CCMS on the Committee Stage of the Education Bill
10:07am The briefing commenced.

Bishop Donal McKeown, Chairperson Northern Ireland Commission for Catholic Education
(NICCE); Father Tim Bartlett, NICCE and Dr Muredach Dynan, NICCE and Bishop John
McAreavey, Chairperson Council for Catholic Maintained Schools (CCMS); Mr Jim Clarke,
Chief Executive CCMS; and Mr Gerry Lundy, Deputy Chief Executive CCMS presented their
submission to the call for evidence for the Committee Stage of the Education Bill.

11:36am Father Tim Bartlett left the meeting.

11:43am Sean Rogers declared an interest as a member of the Board of Governors of a
maintained school.

Agreed: The Committee agreed to write to the Southern Education and Library Board
(SELB) to determine whether an article published in the Irish News on 5 January
2013 on the Education Bill represented the views of the SELB.
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12:14pm The briefing ended.

6. Briefing from the WELB on the Committee Stage of the Education Bill
12:16pm The briefing commenced.

Reverend Robert Herron, Chairperson, Western Education and Library Board (WELB); Mr Barry
Mulholland, Chief Executive, WELB; and Ms Helen Duffy, Head of Human Resources, WELB/
South Eastern Education and Library Board presented WELB’s submission to the call for
evidence for the Committee Stage of the Education Bill

1.01pm The briefing ended.

7. Departmental response on the Education Bill
1.02pm The briefing commenced.

Mr Chris Stewart, Director of Equality and All-Ireland Division, DE provided clarification on a
number of issues raised during the evidence session.

Agreed: The Committee agreed to write to the Department to ask for additional
information on the following;:

®  whether the Bill as drafted will alter the requirement for teachers in Catholic
primary schools to obtain the Catholic Teaching Certificate;

m clarification as to whether, following the amalgamation of a controlled school
and a maintained school, teachers in the new school would be required to
obtain the Catholic Teaching Certificate;

®m confirmation that ESA will carry all employer liability;

m clarification as to the interim arrangements when a scheme of employment is
in the process of referral to the Independent Tribunal;

m clarification as to whether the Department can use Article 101 or other
powers to overrule the Independent Tribunal;

m clarification as to the final arbiter in respect of Clause 9 and the
determination as to whether a Board of Governors (BoGs) has given effect to
its employment scheme;

m clarification as to whether can ESA compel a BoGs to comply with any
particular action;

m information as to whether and how Youth Services will be represented on the
ESA Board; and

m clarification as to whether CCEA has a recruitment freeze in place and
whether it is included in the so-called ESA-affected group and if its staff are
included in ESA employment trawls.

Agreed: The Committee also agreed to write to the Department requesting that all
Departmental drafting amendments and other amendments be made available
to the Committee for its consideration as soon as possible.

1.26pm The briefing ended.

[EXTRACT]
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Wednesday 16 January 2013
Room 21, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Sharon Young (Clerical Officer)
Kerry Richards (Clerical Officer)
Ursula Savage (Bursary Student)

10:01am The meeting commenced in open session.

10:08am Jonathan Craig left the meeting.

Matters Arising

There were a number of matters arising from last week’s meeting.

4.1 The Committee noted an additional paper from the Transferor Representatives’ Council
regarding the Education Bill and nomination rights in amalgamated controlled schools.

Agreed: The Committee agreed to forward this correspondence to the Department for
comment on the specific issue raised.

4.2 The Committee noted a submission from the Association of Controlled Grammar
Schools to the Committee’s call for evidence to the Education Bill.

Agreed: The Committee agreed to write to the Committee for OFMDFM seeking its views
on the relevant clauses of the Education Bill.

10:36am Jonathan Craig re-joined the meeting.

11:02am Jo-Anne Dobson left the meeting.

Briefing from the Catholic Heads Association on the Committee Stage of the Education Bill
11:34am The briefing commenced.

Ms Carol McCann, principal of St Dominic’s Grammar School, Belfast and Chairperson,
Catholic Heads Association; Mr Dermot Mullan, principal of Our Lady and St. Patrick’s College,
Knock and Mr David Lambon, principal of St Malachy’s College, Belfast presented the Catholic
Heads Association submission to the call for evidence for the Committee Stage of the
Education Bill
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Agreed:

The Committee agreed to write to the Department to ask for additional
information on the following;:

the TUPE arrangements for teachers with differing terms and conditions in
voluntary grammar schools;

clarification on who is to take responsibility for the drawing-up of teachers’
terms and conditions in voluntary grammar schools following passage of the
Bill;

clarification on the current submitting authority in voluntary grammar schools;

details of the provisions in the Bill which require employment schemes and
schemes of management to be compatible;

details of the provisions within the Bill for the above schemes to be
compatible with governance arrangements in schools; and

a response to the suggestion that the Bill should require CCEA to be a non-
profit making organisation.

11:49am Brenda Hale left the meeting.

12:06pm Jo-Anne Dobson rejoined the meeting.

12:55pm The briefing ended.

Departmental response on the Education Bill

12:55pm The briefing commenced.

Mr Chris Stewart, Director of Equality and All-Ireland Division, DE provided clarification on a
number of issues raised during the evidence session.

1.05pm The briefing ended.

[EXTRACT]
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Wednesday 23 January 2013
Room 21, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Sharon Young (Clerical Officer)
Kerry Richards (Clerical Officer)
Jonathan McMillen (Legal Services) - item 7 only

Apologies: Chris Hazzard MLA

9.48am The meeting commenced in open session.

Matters Arising

There were a number of matters arising from last week’s meeting.

4.1 The Committee noted a response from the Committee for Employment and Learning
regarding the Committee’s call for evidence for the Education Bill.

4.2 The Committee noted correspondence from Braidside, Portaferry, Drumragh, Forge,
Millside and Shimna Integrated schools regarding the Education Bill.

9.52am Jo-Anne Dobson joined the meeting.

4.3 The Committee noted correspondence from the Minister on the appointments process
for the ESA Board.

9.54am Sean Rogers joined the meeting.

Briefing from the Association of Controlled Grammar Schools on the Committee Stage of
the Education Bill

9.58am The briefing commenced.

9.59am Brenda Hale joined the meeting.
10:01am Jonathan Craig joined the meeting.
10:02am Trevor Lunn joined the meeting.

Mr Stephen Black, Antrim Grammar School, Chairperson of the Association of Controlled
Grammars (ACGS); Mr David Knox, Ballyclare High School; Mr Robin McLoughlin, Grosvenor
Grammar School; and Mr Raymond Pollock OBE, Banbridge Academy presented the ACGS’s
submission to the call for evidence for the Committee Stage of the Education Bill.

10:28am Brenda Hale left the meeting.
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11:07am Jonathan Craig declared an interest as Chairman of a Board of Governors of a
controlled school.

11:33am The briefing ended.

6. Briefing from the Northern Ireland Voluntary Grammar Schools Bursars’ Association on the
Committee Stage of the Education Bill

11:34am The briefing commenced.
11:44am Brenda Hale re-joined the meeting.

Dr Christine Byrnes, Sullivan Upper School, Holywood and Chairperson, Northern Ireland
Voluntary Grammar Schools Bursars’ Association (NIVGSBA); Mr John Robinson, Methodist
College, Belfast, Vice-Chairperson NIVGSBA; Ms Elisabeth Hull, Belfast Royal Academy; and
Mr Shane McBrien, St Malachy’s College, Belfast presented the NIVGSBA’s submission to the
call for evidence for the Committee Stage of the Education Bill

12:27pm Michaela Boyle left the meeting.
12:33pm The briefing ended.
12:34am The meeting moved into closed session.
12:34pm Trevor Lunn left the meeting.
7. Briefing from Assembly Legal Services regarding employment issues in the Education Bill.
12:34pm The briefing commenced.
The Committee considered legal advice regarding employment issues in the Education Bill.
12:52pm Danny Kinahan left the meeting.
12:58pm Brenda Hale left the meeting.

1.00pm The briefing ended.

8. Departmental response on the Education Bill
Agreed: The Committee agreed to defer the Departmental briefing.
Agreed: The Committee agreed to write to the Department seeking the following
information:

m following passage of the Education Bill will, controlled grammar schools be
able to pay honoraria;

®m following passage of the Education Bill, will controlled grammar schools be
able to procure services without the support or permission of ESA;

B an explanation of the difference between the power and role of inspectors in
respect of schools and in respect of further education colleges;

B a summary of the current powers held by school inspectors;

® commentary on Clause 38(2) of the Bill — specifically a description of the
actions ESA is to undertake to promote high standards in schools;

® confirmation as to whether ESA will they take a larger role in ensuring good
health and safety practice in voluntary schools in-line with ESA’s responsibility
for payment of liability insurance,
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B confirmation as to whether the Department is to bring forward a Statutory
Rule which (like the Education Order 1991) will clarify the employment roles
of BoGs and ESA — specifically to allow a BoG to give effect to an instruction
from a court regarding employment.

B commentary as to whether ESA’s status as the single employer will lead to a
change in terms and conditions for non-teaching staff and consequently wage
inflation for non-teaching staff.

[EXTRACT]
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Wednesday 30 January 2013
Senate Chamber, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Stella McArdle (Assembly Clerk)
Paula Best (Assistant Assembly Clerk)
Sharon Young (Clerical Supervisor)
Kerry Richards (Clerical Officer)
Tara Caul (Legal Services) - item 5 only

Apologies: Michaela Boyle MLA
9.33am The meeting commenced in closed session.
4. Matters Arising
There were a number of matters arising from last week’s meeting.

4.1 The Committee noted correspondence from Hazelwood, North Coast, Ulidia, Crumlin,
Dungannon College, Maine, Bridge, Ballycastle, Forthill, Glengormley, New-Bridge,
Rowandale, Sperrin, Blackwater and Oakgrove Integrated schools and APTIS regarding
the Education Bill.

4.2 The Committee noted correspondence from the Committee for OFMDFM requesting a
briefing from the Department of Education on relevant clauses of the Education Bill.

Agreed: The Committee agreed to forward the request to the Department of Education.

4.3 The Committee noted correspondence from the Committee for OFMDFM to OFMDFM
requesting a briefing on the Education Bill and indicating that OFMDFM should
correspond directly with the Committee for Education regarding the Education Bill.

4.4  The Committee noted correspondence from the Department of Education regarding
TUPE arrangements for teachers.

Agreed: The Committee agreed to write again requesting early sight of all Departmental
amendments to the Education Bill.

5. Briefing from Assembly Legal Services — Justice Treacy’s judgement regarding DE and
Colaiste Feirste

9.42am The briefing commenced.
The Committee considered legal advice.
Agreed: The Committee agreed to seek further legal advice on related issues.

Agreed: The Committee also agreed to write to the Department seeking:

B jts views on its commitments to Irish Medium Education;
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B how its views on its commitments to Irish Medium Education have changed
following the Colaiste Feirste judgement;

B the actions the Department has taken since the judgement; and

B the legal costs associated with the case.

The Committee noted that it had previously obtained a breakdown of all of the education
legislation which is to be changed by the Education Bill.

10:26am Brenda Hale left the meeting.
10:28am The briefing ended.

10:29am The meeting moved into open session.
11:00am Michelle Mcllveen left the meeting
12:10pm Pat Sheehan left the meeting.
Education Bill: Briefing from the Department
12:15pm The briefing commenced.

Mr Chris Stewart, Director of Equality and All-Ireland Division, DE provided clarification on a
number of issues.

The Committee noted that it was to receive information from the Department comparing
the powers of the Education and Training Inspectorate at present and its intended powers
following the establishment of ESA.

Agreed: The Committee agreed to follow up on correspondence sent to the Minister
for Education and the First Minister and deputy First Minister regarding the
Education Bill and Heads of Agreement.

12:51pm The briefing ended.

[EXTRACT]
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Wednesday 6 February 2013
Senate Chamber, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Paula Best (Clerical Supervisor)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)

Apologies: None
9.40am The meeting commenced in public session.
4. Matters Arising
There were a number of matters arising from last week’s meeting.

2.1. The Committee noted correspondence from the Northern Ireland Council for Integrated
Education suggesting an additional amendment to the Education Bill which would allow
Special Schools to be designated as integrated.

2.2. The Committee noted correspondence from Windmill Integrated School regarding the
Education Bill.

2.3. The Committee noted two items of correspondence from the Governing Bodies
Association (GBA) expressing its views on a number of aspects of the Education Bill.

Agreed: The Committee agreed that all these items of correspondence should be
included in its report on the Education Bill.

Agreed: The Committee also agreed to request legal advice on matters raised by the
GBA.

10:15am Jo-Anne Dobson left the meeting.
6. Briefing from the Northern Ireland Youth Forum on the Education Bill.
10:30am Representatives joined the meeting.

Mr Chris Quinn, Director, Northern Ireland Youth Forum (NIYF); Mr Martin McAuley,
Chairperson, NIYF; Ms Rhiannon Ni Cheallaigh, Vice Chairperson, NIYF; and Mr Declan
Campbell, presented the NIYF’'s submission to the call for evidence for the Committee Stage
of the Education Bill.

10:33am Jo-Anne Dobson rejoined the meeting.
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The briefing was followed by a question and answer session.

Agreed: The Committee agreed to write to the Department for clarification of the impact
of the Education Bill on youth services as set out in the relevant Education
Orders.

11:34am Representatives left the meeting.

Education Bill: Informal Clause-by-Clause Scrutiny
11:37am A Departmental official joined the meeting.

Mr Chris Stewart, Director of the Equality and All-lreland Directorate, DE was in attendance to
provide further information on the Education Bill as required.

The Committee commenced its informal Clause by Clause scrutiny of the Education Bill.

Clause 1

The Committee considered suggested amendments that the acronym, ESA, should not be
used with reference to the Education and Skills Authority; and that the word ‘Skills’ should
not be included in the name of the authority.

Agreed: The Committee informally agreed that it did not support either of these proposed
amendments.

Agreed: The Committee informally agreed that it was content with Clause 1 as drafted.

Clause 2:

The Committee considered suggestions that Clause 2(2) should be amended:
a. to include a duty on ESA to promote shared education;

b. to remove the duty on ESA to contribute towards the spiritual development of children
and young persons;

C. so that the duty on ESA to contribute towards the spiritual development of children and
young persons would have a guaranteed level of curriculum support which might be
delivered through the function of a Sectoral Support Body;

d. so that there should be a duty on ESA to encourage and facilitate the development of
Irish Medium Education;

Agreed: The Committee agreed to reconsider proposed amendments relating to the
promotion of shared education and Irish Medium Education pending receipt of
legal advice.

Agreed: The Committee informally agreed that it did not support the amendment relating
to the removal of the duty on ESA in respect of the spiritual development of
children.

Agreed: The Committee agreed to reconsider the proposed amendment relating
to curricular support for religious education pending a response from the
Department on its current obligations in law to support religious education.

The Committee considered a suggested amendment to Clause 2(2)e which would require
clarification to be included in the Bill in respect of the advice provided by ESA to the
Department on matters relating to schools, educational and youth services.

Agreed: The Committee informally agreed that it did not support the proposed
amendment relating to ESA’s advice to the Department in Clause 2(2)e.
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Agreed: The Committee agreed to seek legal advice on Clause 2(3) which requires ESA
to treat schools on the same basis regardless of whether their premises are
vested in ESA or otherwise.

The Committee discussed its current work programme and the additional workload presented
by its scrutiny of the Education Bill.

Agreed: The Committee agreed to schedule additional meetings on Tuesday mornings
over the next few weeks.

1:08pm The Departmental official left the meeting.

[EXTRACT]
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Wednesday 13 February 2013
Senate Chamber, Parliament Buildings, Stormont

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Paula Best (Clerical Supervisor)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)
Jonathan McMillen — Assembly Legal Services (Item 2 only)
Simon Kelly - Assembly Legal Services (Iltem 2 only)
Caroline Perry — Assembly Research Officer (Iltem 8 only)

Apologies: Brenda Hale MLA
9.36am The meeting commenced in private session.
Briefing from Assembly Legal Services
9.37am Assembly Legal Services joined the meeting.

Representatives of Assembly Legal Services briefed the Committee on the Department’s
duties in current legislation in respect of Irish Medium Education and how this is to change
under the Education Bill as drafted.

9.46am Pat Sheehan left the meeting.

Assembly Legal Services also provided clarification on the concept of agency as set out
in evidence from the Governing Bodies Association in respect of the Education and Skills
Authority and Boards of Governors.

9.53am Jo-Anne Dobson joined the meeting.

9.58am Michelle Mcllveen joined the meeting.

The briefing was followed by a question and answer session.
10:22am Assembly Legal Services left the meeting

Matters Arising

There were a number of matters arising from last week’s meeting.

5.1 The Committee noted correspondence from the Committee for Culture, Arts and
Leisure enclosing a response from the Department of Culture, Arts and Leisure in
relation to the Education Bill.
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5.2 The Committee noted correspondence from the Minister for Education to integrated
schools regarding the Education Bill.

5.3 The Committee noted a response from the Department on the impact of the Education
Bill on Youth Services and on the Department’s obligations in respect of religious
education.

Agreed: The Committee agreed to forward the correspondence relating to Youth Services
to the Northern Ireland Youth Forum for information.

7. Education Bill: Informal Clause-by-Clause Scrutiny
10:57am Departmental officials joined the meeting.

Mr Chris Stewart, Director of the Equality and All-Ireland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were in attendance to provide further information on the
Education Bill as required.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.

Clause 2

Agreed: The Committee agreed to park consideration of Clause 2 (Functions and general
duty of ESA) pending receipt of legal advice on Clause 2(3).

Clauses 3-9

Agreed: The Committee agreed that pending a response from the Minister and/or

OFMDFM on ESA’s role as sole employer of all school staff and the Heads of
Agreement, the Committee would park consideration of:

Clause 3 ESA to employ all staff of grant-aided schools

11:02am Jonathan Craig left the meeting.

Clause 4 Employment schemes for grant-aided schools

Clause 5 Preparation an approval of employment schemes

Clause 6 Reserve power of ESA to make employment scheme

Clause 7 Revision of employment scheme

Clause 8 Procedure where ESA does not approve a submitted scheme
Clause 9 Effect of employment scheme

Agreed: The Committee also agreed that if a response on the employment and Heads of
Agreement issues was not forthcoming within 10 working days, it would consider
seeking a further extension to the Committee Stage of the Education Bill.

Clauses 10 to 12

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 10 Transfer to ESA of staff employed by Boards of Governors
Clause 11 ESA to employ peripatetic teachers

Clause 12 Salaries etc. of staff: administrative and financial arrangements
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Clause 13

Agreed: The Committee agreed that pending a response from the Department on its
work to update the Education (Modification of Statutory Provisions Relating to
Employment) Order (NI) 1991, it would park its consideration of:

Clause 13 Modification of employment law
11:30am Danny Kinahan left the meeting.

Clauses 14 to 32

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 14 ESA to provide or secure the provision of training and advisory support and
services for schools

Clause 15 ESA to provide library services to grant-aided schools and other educational
establishments

Clause 16 ESA to secure provision of educational and youth services and facilities
Clause 17 ESA to pay capital grants to voluntary and grant-maintained integrated schools
Clause 18 Establishment of controlled schools

Clause 19 Responsibilities of ESA in relation to controlled schools

Clause 20 ESA to contract for certain works

Clause 21 ESA to pay superannuation benefits of teachers

Clause 22 Ancillary powers of ESA

Clause 23 Power of ESA to undertake commercial activities

Clause 24 Area Education Plans

12:02pm Pat Sheehan rejoined the meeting.

Clause 25 Preparation and revision of plans

Clause 26 Revocation of plans

Clause 27 Publicity and consultation

Clause 28 Involvement of relevant interests

Clause 29 Guidance

Clause 30 Regulations

Clause 31 Dissolution of certain statutory bodies

Clause 32 Transfer of assets, liabilities and staff

Agreed: The Committee agreed to continue its informal clause by clause scrutiny in
private session on Tuesday 19 February at 9.30am.

12:24pm Departmental officials left the meeting.

12:24pm The meeting moved into public session.
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9. Forward Work Programme

The Committee considered its draft Forward Work programme which included a number of
additional meetings on Tuesday mornings to facilitate its on-going scrutiny of the Education
Bill.

[EXTRACT]
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Tuesday 19 February 2013 and
Wednesday 20 February 2013
Room 30 and The Senate Chamber

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)
Jonathan McMillen — Assembly Legal Services (Iltem 1 only)

Apologies: None

9.35am The meeting commenced in private session.
Briefing from Assembly Legal Services

9.36am Assembly Legal Services joined the meeting.
9.37am Pat Sheehan joined the meeting.

A representative of Assembly Legal Services briefed the Committee on the duties of ESA, as
provided by Clause 2(3) of the Education Bill, to treat schools on the same basis whether or
not their premises are vested in ESA.

The briefing was followed by a question and answer session.

Agreed: The Committee agreed to request further legal advice on Clauses 2(3) and 24-
30 which deal with Area Planning.

9.59am Assembly Legal Services left the meeting.

10:00am Jo-Anne Dobson, Chris Hazzard and Brenda Hale left the meeting.
Matters Arising

There were a number of matters arising from last week’s meeting.

3.1 The Committee noted correspondence from the Minister relating to the provision of
evidence requested by the Committee in the course of its scrutiny of the Education Bill.

3.2 The Committee noted a response from the Department outlining its legal obligations to
the promotion of Irish Medium Education.

3.3 The Committee noted correspondence from the Department in response to a range of
queries raised by the Committee in relation to the provisions of the Education Bill.
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3.4 The Committee considered correspondence issued by the Department to education
stakeholders and school employers seeking feedback on draft model schemes of
employment and management.

Agreed: The Committee agreed to request a briefing from the Department on the draft
model schemes.

3.5 The Committee noted correspondence from INTO, forwarded by the Committee for
Employment and Learning, on issues relating to the impact of the Education Bill on
employment law.

10:03am Chris Hazzard rejoined the meeting.

4. Education Bill: Informal Clause-by-Clause Scrutiny
10:05am Departmental officials joined the meeting
10:05am Michaela Boyle joined the meeting.

Chris Stewart, Director of the Equality and All-Ireland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were in attendance to provide further information on the
Education Bill as required.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.

Clauses 33-37: Schemes of management for grant-aided schools

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 33: Schemes of Management

Clause 34: Preparation and approval of schemes of management
Clause 35: Reserve power of ESA to make schemes of management
Clause 36: Revision of schemes of management

Clause 37: Procedure where ESA does not approve a submitted scheme

Agreed: The Committee also agreed to write to the Department requesting a commentary
which clearly distinguishes technical amendments and provisions which are
a restatement of the existing Education Orders from policy changes in the
Education Bill.

Clauses 38 to 43: Boards of Governors of grant-aided schools

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 38: Duties of Boards of Governors in relation to achievement of high standards of
educational attainment

Clause 39: Appointment by ESA of governors for controlled, maintained, grant-maintained
integrated and certain voluntary grammar schools

Clause 40: Part-time teachers to be eligible for election as governors
Clause 41: Management of controlled schools
10:40am Jo- Anne Dobson rejoined the meeting.

Clause 42: Management of maintained nursery schools
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Clause 43: Controlled schools: definition
10:42am Brenda Hale rejoined the meeting.
Clauses 44 to 48: Inspections

10:46am Jonathan Craig joined the meeting.

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 44: Inspections on behalf of the Department
Clause 45: Powers of inspectors

Clause 46: Reports and action plans

Clause 47: Inspections on behalf of DEL

Clause 48: Assessors and lay persons

Agreed: The Committee agreed to seek clarification from the Department as to how the
Education and Training Inspectorate is to monitor and assess the governance
and management arrangements of schools

Agreed: The Committee agreed to write to the Department to request details of the
arrangements currently in place for the appointment and assignment of lay
persons who accompany inspectors and assist in inspections of schools.

Agreed: The Committee agreed to advise the Committee for Employment and Learning
that it is understood that the Minister for Employment and Learning proposes
to bring a number of amendments to the Executive regarding the role of the
Education and Training Inspectorate in relation to private providers of further
educational services.

11:05am Pat Sheehan left the meeting.

Clauses 49 to 54: Functions of the Northern Ireland Council for the Curriculum,
Examinations and Assessment (CCEA)

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 49: Interpretation of this Part

Clause 50: Functions of the Council in relation to the designated examinations and the
statutory assessments

Clause 51: Functions of the Council in relation to the accreditation of the designated
qualifications

Clause 52: Other powers of the Council
Clause 53: Ancillary functions of the Council
Clause 54: Discharge by the Council of its functions

Agreed: The Committee agreed to write to CCEA to ascertain the nature and extent of its
current engagement with industry, commerce and the professions, and whether
this will alter following the passage of the Bill.
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Clauses 55 to 59: Protection of children and young persons

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 55: Safeguarding and promoting welfare of children and young people

Clause 56: Duty on providers of funded pre-school education to safeguard and promote
welfare of children

Clause 57: Duty of providers of educational and youth services to safeguard and promote
welfare of children

Clause 58: Directions as to exercise of child protection duties by Board of Governors
Clause 59: Duty of co-operation concerning welfare and protection of children and young persons
11:38am Michaela Boyle left the meeting.

Clauses 60 to 69: Miscellaneous and supplementary

Agreed: The Committee agreed that it was content to informally scrutinise the following
clauses of the Education Bill:

Clause 60: General duty of the Department and DEL
Clause 61: Grants for educational and youth services, etc.

Clause 62: Tribunal to review certain decisions in relation to employment schemes and
schemes of management

11:43am Pat Sheehan rejoined the meeting.

Clause 63: Sectoral bodies

Clause 64: Supplementary, incidental, consequential, transitional provisions etc.
11:44am Danny Kinahan left the meeting.

Clause 65: Regulations and orders

Clause 66: Interpretation

Clause 67: Minor and consequential amendments and repeals and revocations
Clause 68: Commencement

Clause 69: Short title

11:52am The Chairperson suspended the meeting.

9.31am The meeting resumed in private session on Wednesday 20 February 2013 in the
Senate Chamber. The following Members were in attendance: Mervyn Storey, Danny Kinahan,
Jonathan Craig, Jo-Anne Dobson, Chris Hazzard, Trevor Lunn, Sean Rogers.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.
9.35am Departmental officials joined the meeting.

Chris Stewart, Director of the Equality and All-Ireland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were again in attendance to provide further information on
the Education Bill as required.
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Schedules 1 to 8

Agreed: The Committee agreed that it was content to informally scrutinise the following
schedule of the Education Bill:

Schedule 1: The Education and Skills Authority
9.48am Michelle Mcllveen joined the meeting.
9.54am Brenda Hale joined the meeting.
9.58am Michaela Boyle joined the meeting.

Agreed: The Committee agreed that pending a response from the Minister and/or
OFMDFM on ESA’s role as sole employer of all school staff and the Heads of
Agreement, the Committee would park consideration of:

Schedule 2: Provisions required in employment schemes
10:05am Pat Sheehan joined the meeting.

Agreed: The Committee agreed that it was content to informally scrutinise the following
schedules of the Education Bill:

Schedule 3: Transfer to ESA of staff employed by Boards of Governors

Schedule 4: Transfer of assets, liabilities and staff of dissolved bodies

10:31am Pat Sheehan left the meeting.

Schedule 5: Transfer of certain assets and liabilities of CCMS before appointed day
Schedule 6: Transfer of certain staff of the Department

Schedule 7: Minor and consequential amendments

Schedule 8: Repeals

Agreed: The Committee agreed to write to the Department for clarification of liability
insurance held by CCMS. The Committee also agreed to request a detailed list
of assets and staff posts to be transferred as a consequence of the passage of
the Education Bill.

Miscellaneous proposed amendments

The Committee considered miscellaneous comments and proposals put forward in
stakeholder submissions.

Agreed: The Committee agreed to request Assembly Research to prepare a paper on the
provisions of the Schools Bill (Scotland).

11:02am Danny Kinahan left the meeting.
11:12am Departmental officials left the meeting.

11:12am The meeting moved into public session.
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7.

Further Matters Arising

7.1 The Committee noted tabled correspondence sent by the Minister to Round Tower and
Cranmore Integrated schools, addressing issues raised regarding provisions in the
Education Bill.

7.2 The Committee considered tabled correspondence from the non-teaching unions in the
education sector requesting an opportunity to brief the Committee on the Education Bill.

11:20am Danny Kinahan rejoined the meeting.

Agreed: The Committee agreed to arrange an informal briefing session with the non-
teaching unions.

[EXTRACT]
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Wednesday 27 February 2013
The Senate Chamber

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)
Jonathan McMillen — Assembly Legal Services (Item 1 only)

Apologies: None

9.34am The meeting commenced in private session.
Briefing from Assembly Legal Services on the Education Bill
9.35am Assembly Legal Services joined the meeting.
9.36am Jonathan Craig joined the meeting.

9.37am Michaela Boyle joined the meeting.

9.38am Pat Sheehan left the meeting.

9.38am Michelle Mcllveen joined the meeting.

A representative of Assembly Legal Services briefed the Committee on the relationship
between Clause 2(3), which covers ESA’s duty to treat schools on the same basis whether
or not their premises are vested in ESA, and Clauses 24 to 30, which set out the duties and
functions of ESA in relation to area planning.

The briefing was followed by a question and answer session.
9.43am Assembly Legal Services left the meeting.

9.47am Brenda Hale joined the meeting.

9.52am Jo-Anne Dobson joined the meeting.

Agreed: The Committee agreed to obtain procedural advice on the Committee Stage of
the Education Bill.

10:01am The meeting moved into public session.
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3.

Chairperson’s Business

3.5 The Chairperson referred to the Committee’s informal briefing session on the Education
Bill with representatives of the non-teaching trade unions which took place on 25 February
2013.

Departmental Briefing on draft Model Schemes of Employment and Management
10:19am Departmental officials joined the meeting

Chris Stewart, Director, Equality and All-lreland Directorate; Paul Price, Director, ESA Delivery;
Mervyn Gregg, Head of Education Governance Team; and Robbie McGreevy, HR Director
Designate, ESA; briefed the Committee on the draft Model Schemes of Employment and
Management.

10:31am Brenda Hale rejoined the meeting.

The briefing was followed by a question and answer session.

10:48am The Chairperson left the meeting.

10:48am The Deputy Chairperson, Danny Kinahan, assumed the Chair.
10:48am Jonathan Craig left the meeting.

10:48am Michelle Mcllveen left the meeting.

11:08am Brenda Hale left the meeting.

11:09am Departmental officials left the meeting.

Education Bill: Continuation of Informal Clause by Clause Scrutiny
11:09am Departmental officials joined the meeting.

Chris Stewart, Director of the Equality and All-lreland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were in attendance to provide further information on the
Education Bill as required.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.
Clause 10: Transfer to ESA of staff employed by Boards of Governors
Agreed: The Committee informally agreed that it was content with Clause 10 as drafted.

Agreed: The Committee also agreed to give further consideration to CnaG'’s suggested
amendment, in respect of a separate legal identity for Irish Medium Education,
during its scrutiny of Clause 63.

11:24am Departmental officials left the meeting.
11.24am The Chairperson suspended the meeting.
11:31am The meeting resumed in private session.

Agreed: The Committee agreed to suspend its informal scrutiny of the Education Bill
because of the absence of a significant number of Members.

11:34am The meeting moved into public session.
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Forward Work Programme
Agreed: The Committee agreed the Forward Work Programme as drafted.

The Committee also discussed the remaining time available to conclude its scrutiny of the
Education Bill.

Agreed: The Committee agreed that Members should forward details to Committee staff
of their availability for a possible ‘Away Day’ to progress the scrutiny of the Bill.

[EXTRACT]
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Tuesday 05 March 2013 and Wednesday
06 March 2013
Room 30 and The Senate Chamber

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Pat Sheehan MLA
Brenda Hale MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)
Damien Martin (Clerk Assistant) Item 5 only

Apologies: Sean Rogers MLA
9:48am The meeting commenced in public session.

3. Matters Arising

3.2. The Committee noted correspondence from the Department on the modification of
employment law and Clause 13 of the Education Bill.

4. Education Bill - Informal Clause-by-clause scrutiny
9:54am Departmental Officials joined the meeting

Chris Stewart, Director of the Equality and All-lreland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were in attendance to provide further information on the
Education Bill as required.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.

Clause 11: ESA to employ peripatetic teachers

Agreed: The Committee agreed to write to the Department to request information on the
availability of Irish medium teachers and the need for peripatetic teachers in this
sector.

Agreed: The Committee agreed informally that it would not support CnaG’s amendment

relating to peripatetic teachers in the IME sector.

Agreed: The Committee agreed that it would reserve its position on this clause and all
proposed amendments until the formal clause by clause scrutiny of the Bill.

Clause 12: Salaries etc. of staff: administrative and financial arrangements

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.
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Clause 13: Modification of employment law

Agreed: The Committee agreed to park its consideration of this clause pending a
response from the Department on modifications to the Education (Modification
of Statutory Provisions Relating to Employment) Order.

Clause 14: ESA to provide or secure provision of training and advisory support services
for schools

Agreed: The Committee agreed to write to the Department in order to request a
background paper setting out Departmental policy on the provision of training
and support for schools including commentary on the proposal that a proportion
of ESA’s training and development budget should be made available directly to
schools.

Agreed: The Committee also agreed to request an update on the report of the Shared
Education Advisory Group and the likely timetable for the development of a
Shared Education policy.

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 15: ESA to provide library services to grant-aided schools and other educational
establishments

Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 16: ESA to secure provision of educational and youth services and facilities
10:54am Michaela Boyle left the meeting

Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 17: ESA to pay capital grants to voluntary and grant-maintained integrated schools.
Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 18: Establishment of controlled schools
10:57am Michaela Boyle rejoined the meeting.

Agreed: The Committee informally agreed that it would support a TRC amendment
which would require consultation with the relevant sectoral body prior to the
establishment of a new controlled school.

Agreed: The Committee also agreed that it would reserve its position on this clause until
the formal clause by clause scrutiny of the Bill.

Clause 19: Responsibilities of ESA in relation to controlled schools

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 20: ESA to contract for certain works

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 21: ESA to pay superannuation benefits of teachers
Agreed: The Committee informally agreed that it was content with the clause as drafted.
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Clause 22: Ancillary powers of ESA

Agreed: The Committee agreed to request a written briefing from the Department on the
implications for schools of registration with the Charities Commission.

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

11:29am The Chairperson joined the meeting and assumed the Chair.

Clause 23: Power of ESA to undertake commercial activities
Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 24: Area education plans

Agreed: The Committee agreed to seek confirmation from the Department of the
legislative competence of the proposal that, for Area Education Plans, ESA or the
Department should be required to consult on a cross-border basis.

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 25: Preparation and revision of plans
11:49am Chris Hazzard left the meeting

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 26: Revocation of plans

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 27: Publicity and consultation

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 28: Involvement of relevant interests

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 29: Guidance

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 30: Regulations

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 31.: Dissolution of certain statutory bodies
12:14pm Jo-Anne Dobson joined the meeting

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.
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Clause 32: Transfer of assets, liabilities and staff

Agreed: The Committee agreed that it would reserve its position on this clause until the
receipt of further details requested from the Department on these transfers.

12:20pm The Chairperson suspended at the meeting.

9:35am The meeting resumed in private session on Wednesday, 6 March 2013, in the
Senate Chamber. The following Members were in attendance: Mervyn Storey, Danny Kinahan,
Jonathan Craig, Chris Hazzard, Trevor Lunn and Pat Sheehan.

Procedural Advice — Further extension to the Committee Stage

The Committee received a briefing from an Assembly Clerk Assistant on the procedures for
seeking a further extension to the Committee Stage of the Education Bill.

The briefing was followed by a question and answer session.
9:37am Brenda Hale joined the meeting,

9:38am Jo-Anne Dobson joined the meeting.

9.40am Michelle Mcllveen joined the meeting.

Agreed: The Committee agreed that it was content to carry out its formal clause by
clause scrutiny of the Education Bill on 19th and 20th March 2013.

10:04am Brenda Hale left the meeting.
10:06am Pat Sheehan left the meeting.

Danny Kinahan proposed that the Committee should continue with its present scrutiny of the
Education Bill, while also pursuing the possibility of obtaining an extension to the Committee
Stage.

The Committee divided on the proposal:

Ayes Noes Abstentions
Danny Kinahan Mervyn Storey None
Jo-Anne Dobson Jonathan Craig

Chris Hazzard
Michelle Mcllveen

The proposal was not supported.
10:10am Michaela Boyle joined the meeting.

Forward Work Programme

The Committee discussed how best to use the remaining time available to conclude the
Committee Stage of the Education Bill.

Agreed: The Committee agreed to reschedule the planned Departmental briefing on the
Savings Delivery Plan until after Easter Recess.

Agreed: The Committee also agreed that an ‘Away Day’, as previously discussed, would
not be necessary.

Agreed: The Committee agreed to the Forward Work Programme as drafted.
10:18am The meeting moved into public session.

10:28am Jo-Anne Dobson left the meeting.
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9.

Education Bill — Informal Clause by Clause continued
11:03am Departmental officials joined the meeting.

Chris Stewart, Director of the Equality and All-Ireland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were again in attendance to provide further information on
the Education Bill as required.

The Committee noted a response from CCEA outlining its current engagement with industry,
commerce and the professions.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.

Clause 33: Schemes of Management

Clause 34: Preparation and approval of schemes of management
Clause 35: Reserve power of ESA to make a scheme of management
Clause 36: Revision of schemes of management

Clause 37: Procedure where ESA does not approve a submitted scheme

Agreed: As these clauses are linked to the Committee’s queries in respect of the Heads
of Agreement, the Committee agreed to reserve its position on these clauses.

Clause 38: Duties of Board of Governors in relation to achievement of high standards of
educational attainment

Agreed: The Committee informally agreed that it would not support any of the proposed
amendments.
Agreed: The Committee informally agreed that it was content with this clause as drafted.

11:21am Michaela Boyle left the meeting.

Clause 39: Appointment by ESA of governors for controlled, maintained, grant-maintained
integrated and certain voluntary grammar schools

11:27am Pat Sheehan rejoined the meeting.

Agreed: The Committee agreed to write to the Department of Education for clarification
of the role of the Public Appointments Commissioner in appointing Boards of
Governors.

11:31am Michaela Boyle rejoined the meeting.

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 40: Part-time teachers to be eligible for election as governors
Agreed: The Committee informally agreed that it was content with this clause as drafted.

Clause 41: Management of controlled schools

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 42: Management of maintained nursery schools
Agreed: The Committee informally agreed that it was content with this clause as drafted.
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Clause 43: Controlled Schools: definition

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Part 3: Inspections

Clause 44 Inspection on behalf of the Department
Clause 45 Powers of Inspectors

Clause 46 Reports and action plans

Clause 47 Inspections on behalf of DEL

Clause 48 Assessors and lay persons

Agreed: The Committee agreed to defer further consideration of Clauses 44-48 until
further information was obtained on the Education and Training Inspectorate.

Part 4 Functions of the Northern Ireland Council for the Curriculum, Examinations and
Assessment

Clause 49: Interpretation of this part
12:02am Chris Hazzard left the meeting.

Agreed: The Committee informally agreed that it was content with this clause as drafted.

Clause 50: Functions of the Council in relation to the designated examinations and the
statutory assessments

12:06am Chris Hazzard rejoined the meeting.

Clause 51: Functions of the Council in relation to accreditation of the designated
qualifications

Clause 52: Other functions of the Council
Clause 53: Ancillary functions of the Council

Clause 54: Discharge by the Council of its functions

Agreed: The Committee agreed to reserve its position on Clauses 50 to 54 pending
a paper from the Department on the role of the Council for Curriculum,
Examinations and Assessments.

Part 5 Protection of children and young people

Clause 55: Safeguarding and promoting welfare of children and young people

Agreed: The Committee agreed to write to the Department asking about the legal
relationship between ESA and the Safeguarding Board.

12:20pm Michaela Boyle left the meeting.

Agreed: The Committee informally agreed that it was content with this clause as drafted.

Clause 56: Duty on providers of funded pre-school education to safeguard and promote
welfare of children

12:22pm Chris Hazzard left the meeting.

Agreed: The Committee informally agreed that it was content with this clause as drafted.
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Clause 57: Duty of providers of educational and youth services to safeguard and promote
welfare of children

Agreed: The Committee informally agreed that it was content with this clause as drafted.

Clause 58: Directions as to exercise of child protection duties by Board of Governors

The Committee noted the Department’s assertion that Part 5 (Protection of children and
young persons) is the only part of the Education Bill which gives ESA the power to direct a
Board of Governors without the authority of the Department of Education.

Agreed: The Committee informally agreed that it was content with this clause as drafted.

Clause 59: Duty of co-operation concerning welfare and protection of children and young
persons

Agreed: The Committee informally agreed that it was content with this clause as drafted.
Part 6 Miscellaneous and supplementary

Clause 60: General duty of the Department and DEL

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 61: Grants for educational and youth services, etc.

Agreed: The Committee informally agreed that it would not support any of the proposed
amendments.
Agreed: The Committee informally agreed that it was content with the clause as drafted.

12:38pm Jo-Anne Dobson rejoined the meeting.

Clause 62: Tribunal to review certain decisions in relation to employment schemes and
schemes of management

12:40pm Chris Hazzard rejoined the meeting.

Agreed: The Committee agreed to defer its consideration of this clause pending
forthcoming amendments from the Department.

12:42pm Pat Sheehan left the meeting.

Clause 63: Sectoral Bodies

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.

Clause 64: Supplementary, incidental, consequential, transitional provision etc.
12:49pm Jo-Anne Dobson left the meeting.
Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 65: Regulations and orders
Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 66: Interpretation

Agreed: The Committee agreed that it would reserve its position on this clause until the
formal clause by clause scrutiny of the Bill.
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Clause 67: Minor and consequential amendments and repeals and revocations
Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 68: Commencement
Agreed: The Committee informally agreed that it was content with the clause as drafted.

Clause 69: Short title

The Committee noted that the short title would have to be amended to read “Education Act
(Northern Ireland) 2013”

Agreed: The Committee informally agreed that it was content with the short title as
amended.
Agreed: The Committee agreed to write to DE, DEL and OFMDFM in advance of its formal

clause by clause scrutiny of the Education Bill seeking clarification on the Heads
of Agreement question and requesting that any proposed amendments to the Bill
should be made available to the Committee.

12:55pm Departmental officials left the meeting.

[EXTRACT]
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Tuesday 12 March 2013 and Wednesday
13 March 2013
Room 30 and Room 21

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Brenda Hale MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)
Ursula Savage (Bursary Student)
Eilis Haughey (Bill Clerk) — Iltem 5 only.

Apologies: None

9.32am The meeting commenced in public session.
3. Matters Arising

The following matters were considered:

3.1. The Committee noted correspondence from Phoenix Integrated Primary School and
from the Northern Ireland Council for Integrated Education on the Education Bill.

3.2. The Committee noted correspondence from the Education and Training Inspectorate
offering to brief the Committee on the Education Bill.

Agreed: The Committee agreed that it would be unable to facilitate any further briefings
at this point in its scrutiny of the Bill.

9.34am Michelle Mcllveen joined the meeting.

3.1. The Committee also noted a further response from the Department on the role of the
Commissioner for Public Appointments on the appointment of school governors; and
on the anticipated relationship between ESA and the Safeguarding Board for Northern
Ireland.

9.35am Pat Sheehan joined the meeting.
4. Education Bill - Informal Clause-by-clause scrutiny
Departmental Officials joined the meeting at 9:36am

Chris Stewart, Director of the Equality and All-lreland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were in attendance to provide further information on the
Education Bill as required.

The Committee continued its informal Clause by Clause scrutiny of the Education Bill.
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9.36am Danny Kinahan joined the meeting.

Clause 2: Functions and general duty of ESA

Agreed: The Committee agreed that it would reserve its position on this clause and all
proposed amendments until the formal clause by clause scrutiny of the Bill.

Schedule 1: The Education and Skills Authority
9.51am Jo-Anne Dobson joined the meeting.

Agreed: The Committee agreed that it would reserve its position on this schedule until
the formal clause by clause scrutiny of the Bill.

Schedule 2: Provisions required in employment schemes
9.56am Jonathan Craig left the meeting.

9.59am Danny Kinahan left the meeting.

The Committee noted that no response had been received from the Minister for Education,
or from the Office of the First Minister and deputy First Minister, on possible amendments to
resolve anomalies in the Bill relating to the Heads of Agreement.

Agreed: The Committee agreed that it would reserve its position on this schedule until
the formal clause by clause scrutiny of the Bill.

10:00am The Chairperson suspended at the meeting to enable Members to take part in
Plenary business.

11:23am The meeting resumed. The following Members were in attendance: Mervyn Storey,
Jonathan Craig, Jo-Anne Dobson, Chris Hazzard and Trevor Lunn.

Schedule 3: Transfer to ESA of staff employed by Boards of Governors

Agreed: The Committee agreed that it would reserve its position on this schedule until
the formal clause by clause scrutiny of the Bill.

Schedule 4: Transfer of assets, liabilities and staff of dissolved bodies

The Committee noted that the list of assets, liabilities and staff posts to be transferred to
ESA was still being prepared by the Department, and would not be available before the end of
the Committee Stage of the Bill.

Agreed: The Committee agreed that it would reserve its position on this schedule until
the formal clause by clause scrutiny of the Bill.

Schedule 5: Transfer of certain assets and liabilities of CCMS before appointed day
11:39am Michelle Mcllveen rejoined the meeting.

Agreed: The Committee agreed that it would reserve its position on this schedule until
the formal clause by clause scrutiny of the Bill.

Schedule 6: Transfer of certain staff of the Department

The Committee noted a Ministerial assurance that any transfers of staff from CnaG and NICIE
to ESA would be on the same terms and conditions as those transferring from statutory
bodies, although it was not yet clear whether any such transfers would be necessary.

Agreed: The Committee agreed that it was informally content with the schedule as
drafted.
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Schedule 7: Minor and consequential amendments

The Committee noted the Department’s intention to bring forward amendments to define
‘Catholic school’ and ‘Irish-speaking school’.

11:48am Brenda Hale rejoined the meeting.

Agreed: The Committee agreed that it would reserve its position on this schedule until
the formal clause by clause scrutiny of the Bill.

Schedule 8: Repeals
11:56am Danny Kinahan rejoined the meeting.

Agreed: The Committee agreed that it was informally content with the Schedule as
drafted.

Miscellaneous issues

The Committee considered a number of amendments suggested by stakeholders who
responded to its call for evidence.

Agreed: The Committee agreed to support an amendment to facilitate the nomination
of controlled post-primary governors from amongst the transferor nominating
authorities, rather than solely from the governors of the particular contributory
primary schools.

No other proposed amendments were agreed by the Committee.
12:09pm Departmental officials left the meeting.

Agreed: The Committee agreed that it did not require any further formal Departmental
briefings, but that it was content to consider evidence and responses already
received.

12:10pm The Chairperson suspended the meeting.
10:04am The meeting resumed in private session on Wednesday 13 March 2013 in Room 21.

The following members were in attendance: Mervyn Storey, Michaela Boyle, Jonathan Craig,
Jo-Anne Dobson, Chris Hazzard, Michelle Mcllveen, Sean Rogers and Pat Sheehan.

5. Briefing from the Assembly Bill Office

An official from the Assembly Bill Office briefed the Committee on the formal clause by clause
scrutiny of the Education Bill.

The briefing was followed by a question and answer session.
10:12am The meeting moved into public session.
10:17am Danny Kinahan joined the meeting.

8. Education Bill

As previously agreed at agenda item 4, the Committee did not receive a Departmental briefing
on the Education Bill.

The Chairperson expressed the Committee’s gratitude to Departmental officials who had
provided oral evidence to the Committee on a considerable number of occasions.
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Members noted that the Department had not responded to a request for information on:

m the dedicated governor support service to be provided to ESA; an updated Business Plan
for ESA;

® the completed EQIA, or the original screening document, for the Education Bill;
® the policy position in respect of the provision of training and support to schools;

B and the availability of Irish medium teachers.

Agreed: The Committee noted CCEA’s response in relation to its work with commerce,
industry and the professions, and agreed to pursue this issue further during a
planned visit to CCEA after Easter.

11:28am Danny Kinahan left the meeting.

11:31am Pat Sheehan left the meeting.

Forward Work Programme

The Committee considered its draft Forward Work Programme.

The Committee noted that its formal Clause by Clause scrutiny of the Education Bill would be
carried out at its meetings on 19 and 20 March 2013.

Agreed: The Committee agreed that it would meet during Easter Recess, on 4 April 2013,
to review and agree its report on the Bill.

Agreed: The Committee agreed that it was content to receive only an electronic copy of
the Bill Report on 29 March 2013, and that hard copies of the report would be
tabled at its meeting on 4 April 2013.

[EXTRACT]

111



Report on the Education Bill (NIA 14/11-15)

Tuesday 19 March 2013 and Wednesday
20 March 2013
Room 30 and Room 144

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jonathan Craig MLA
Jo-Anne Dobson MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)

Apologies: None

9.34am The meeting commenced in public session.
3. Matters Arising

The following matters were considered:

3.1. The Committee noted correspondence between the Department and the Northern
Ireland Council for Integrated Education on the Education Bill.

3.2. The Committee noted correspondence from the Minister for Employment and Learning
on amendments to Clauses 47 and 48 of the Education Bill.

3.3. The Committee noted correspondence from the Irish National Teachers’ Organisation
(INTO) to the Minister for Employment and Learning regarding Clause 13 of the
Education Bill.

3.4. The Committee noted a response from the Department on the availability of Irish-
medium peripatetic teachers.

4. Education Bill - Formal Clause-by-clause scrutiny
A Departmental official joined the meeting at 9:35am

Chris Stewart, Director of the Equality and All-Ireland Directorate, was in attendance to provide
further information on the Education Bill as required.

The Committee commenced its formal Clause by Clause scrutiny of the Education Bill.
9.36am Trevor Lunn joined the meeting.

Clause 1: The Education and Skills Authority

Agreed: The Committee agreed that, subject to consequential amendment, it was content
with Clause 1 as drafted.
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Clause 2: Functions and general duty of ESA
9.45am Danny Kinahan joined the meeting.

9.45am The meeting moved into private session.

The Committee discussed the procedures for the continuation of its formal scrutiny and the
wording of potential amendments.

The meeting moved back into public session at 9:50am
9.54am Michelle Mcllveen left the meeting.
Agreed: The Committee agreed that it would reserve its position on this clause.

Agreed: The Committee agreed to give further consideration to a recommendation in its
Bill Report in respect of Shared Education and a related Ministerial assurance.

Clause 3: ESA to employ all staff of grant-aided schools

Clause 4: Employment schemes for grant-aided schools

Clause 5: Preparation and approval of employment schemes

Clause 6: Reserve power of ESA to make employment scheme

Clause 7: Revision of employment schemes

Clause 8: Procedure where ESA does not approve a submitted scheme
Clause 9: Effect of employment scheme

Clause 10: Transfer to ESA of staff employed by Boards of Governors
Clause 11: ESA to employ peripatetic teachers

Clause 12: Salaries etc. of staff: administrative and financial arrangements

Clause 13: Modification of employment law

Agreed: The Committee agreed to reserve its position on Clauses 3 to 13 as no
clarification has been received on the employment and Heads of Agreement
issues that relate to this section of the Bill.

Clause 14: ESA to provide or secure the provision of training and advisory support and
services for schools

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 14 as drafted.

Clause 15: ESA to provide library services to grant-aided schools and other educational
establishments

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 15 as drafted.

Clause 16: ESA to secure provision of educational and youth services and facilities

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 16 as drafted.
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Clause 17: ESA to pay capital grants to voluntary and grant-maintained integrated schools

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 17 as drafted.

Clause 18: Establishment of controlled schools
10:27am Pat Sheehan joined the meeting.

10:31am Pat Sheehan left the meeting.

Agreed: The Committee agreed the following amendment:

Clause 18, page 11, line 5: Add “may in consultation with the relevant sectoral bodies”

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 18 as amended.

Clause 19: Responsibilities of ESA in relation to controlled schools

Agreed: The Committee agreed to reserve its position on Clauses 19 until clarification
was received on the employment and Heads of Agreement issues that relate to
this clause.

Clause 20: ESA to contract for certain works
10:56am Michelle Mcllveen rejoined the meeting.

Agreed: The Committee agreed that it was content with Clause 20 as drafted, subject to
consequential amendment, and subject also to an assurance from the Minister
that ESA would have no power to enter into contracts relating to the provision or
alteration of premises without the consent of the owner of those premises.

Clause 21: ESA to pay superannuation benefits of teachers

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 21 as drafted.

Clause 22: Ancillary powers of ESA

The Committee expressed concerns regarding the nature and scope of powers conferred
on ESA by this clause. The Committee believed that these powers should be more clearly
defined and that any extension of them should be subject to the scrutiny of the Assembly.

Clause 23: Power of ESA to undertake commercial activities
11:16am Sean Rogers left the meeting.
11:17am Michaela Boyle joined the meeting.

The Committee expressed similar concerns regarding the wide-ranging nature of the powers
conferred on ESA by this Clause.

11:22am Sean Rogers rejoined the meeting.

11:23am Pat Sheehan rejoined the meeting.

11:24am The Chairperson suspended the meeting.

9.53am The meeting resumed in public session on Wednesday 20 March 2013 in Room 144,

The following members were in attendance: Mervyn Storey, Danny Kinahan, Jonathan Craig,
Chris Hazzard, Trevor Lunn, Michelle Mcllveen and Sean Rogers.
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Education Bill - Formal Clause-by-clause scrutiny
10:03am Departmental officials joined the meeting.

Chris Stewart, Director of the Equality and All-lreland Directorate, and Peter Burns, Central
Support and Co-ordination Branch, were in attendance to provide further information on the
Education Bill as required.

The Chairperson noted correspondence from the Department indicating the scope of the
amendments proposed by the Minister of Education. The Chairperson also noted a late
submission from the Northern Ireland Teachers’ Council.

The Committee considered a draft recommendation on Shared Education to be included in
its Bill Report. This recommendation related to concerns expressed by Members initially in
respect of Clause 2, but also reiterated at other points in their clause by clause scrutiny.

Agreed: The Committee agreed that the recommendation should be amended to read:

“The Committee recommends that the Department and ESA should give consideration to the
promotion of collaboration and the sharing of resources between schools, regardless of their
sector, where this will enhance the effective management and efficient provision of education
to the betterment of the educational experience for pupils.”

The Committee continued its formal clause by clause scrutiny.
Clause 22: Ancillary powers of ESA

The Committee agreed to return to its scrutiny of Clause 22.
Agreed: The Committee agreed the following amendment:

Clause 22, page 12, line 19: Leave out from the start of line 19 to “particular” in line 22 and
insert - ‘For the purposes of discharging its functions,’

Clause 22, page 12, line 29: At end insert - ( ) The Department may by order amend
subsection (1).

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 22 as amended.

Clause 23: Power of ESA to undertake commercial activities
The Committee agreed to return to its scrutiny of Clause 23.
Agreed: The Committee agreed the following amendment:
Clause 23, page 12: Leave out lines 41 and 42

Clause 23, page 13, line 27: At end insert - /(9) The Department may by order amend the
powers granted to ESA under this section.

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 23 as amended.

Clauses 24 to 30: Area Planning:
Clause 24: Area Education Plans
Clause 25: Preparation and revision of plans

Clause 26: Revocation of plans
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Clause 27: Publicity and consultation
Clause 28: Involvement of relevant interests
Clause 29: Guidance

Clause 30: Regulations

Some Members expressed the view that the clauses relating to Area Planning should require
ESA to take cognisance of cross-border provision particularly when considering the viability of
small rural schools.

It was proposed that the Committee should include a formal recommendation in its report to
reflect these concerns.

The Committee divided on the proposal:

Ayes Noes

Chris Hazzard Mervyn Storey
Trevor Lunn Danny Kinahan
Sean Rogers Jonathan Craig

Jo-Anne Dobson
Michelle Mcllveen

The proposal was not agreed.

The Committee discussed the provisions of Clause 28(4) whereby, in preparing or revising
an Area Plan, ESA does not have a duty to consult with relevant stakeholders as specified at

28(5).

Agreed: The Committee agreed to include a recommendation in its report that ESA
should have a duty to consult with key stakeholders.

Agreed: The Committee also agreed to include a recommendation in its report that would
require ESA to rural-proof Area Plans and give proper consideration to the impact
on communities of the closure of rural schools.

Agreed: The Committee additionally agreed to amend the Bill to require guidance issued

by the Department to ESA in respect of Area Plans to be subject to affirmative
rather than negative resolution.

10:53am Jo-Anne Dobson left the meeting.
Agreed: The Committee agreed to reserve its position on Clauses 24-30.

10:55am Michaela Boyle joined the meeting.

Clause 31: Dissolution of certain statutory bodies

Agreed: The Committee agreed to reserve its position on Clause 31 as no clarification
has been received on the employment and Heads of Agreement issues that
relate to this clause.

Clause 32: Transfer of assets, liabilities and staff

Agreed: The Committee agreed to reserve its position on Clause 32 as the Department
has been unable to provide detailed information on the assets, liabilities
and staff to be transferred and as no clarification has been received on the
employment and Heads of Agreement issues that relate to this clause.

116



Minutes of Proceedings

Clauses 33 to 37:

Clause 33: Schemes of Management

Clause 34: Preparation and approval of schemes of management
Clause 35: Reserve power of ESA to make schemes of management
Clause 36: Revision of schemes of management

Clause 37: Procedure where ESA does not approve a submitted scheme

Agreed: The Committee agreed that it was content in principle with the possible
amendments proposed by the Minister in relation to Schemes of Management
relating to consultation and publication of schemes.

Some Members indicated that they believed that Irish-speaking schools should not be
specifically identified in Clause 33(5) and 33(6), but rather that these provisions should apply
equally to all schools. Other Members felt that the clause should be amended to include
faith-based and integrated schools.

Agreed: The Committee agreed to reserve its position on Clauses 33 - 37.

Clause 38: Duties of Boards of Governors in relation to achievement of high standards of
educational attainment

Agreed: The Committee agreed to recommend that the Minister should give
consideration to widening the interpretation of attainment beyond solely
academic measures.

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 38 as drafted.

Clause 39: Appointment by ESA of governors for controlled, maintained, grant-maintained
integrated and certain voluntary grammar schools

Agreed: The Committee agreed to reserve its position on Clause 39.

Clause 40: Part-time teachers to be eligible for election as governors

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 40 as drafted

Clause 41: Management of controlled schools

Some Members expressed concerns regarding the change in the composition of Boards of
Governors resulting from the merger of controlled grammar with controlled non-grammar post-
primary schools.

Agreed: The Committee agreed to reserve its position on Clause 41.

Clause 42: Management of maintained nursery schools

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 42 as drafted.

Clause 43: Controlled schools: definition

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 43 as drafted.
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Clauses 44-48: Inspections:

Clause 44: Inspections on behalf of the Department
Clause 45: Powers of inspectors

Clause 46: Reports and action plans

Clause 47: Inspections on behalf of DEL

Clause 48: Assessors and lay persons

The Committee expressed concerns regarding the lack of independence and accountability of
the Education and Training Inspectorate.

Agreed: The Committee agreed to recommend that consideration should be given to
establishing an Inspectorate which operates independently from the Department.
The Committee also recommended that a formal appeals mechanism and
complaints procedure should be put in place.

Agreed: The Committee also agreed to support in principle the DEL Minister’s
amendments relating to inspections for private providers of further and higher
educational services.

Agreed: The Committee agreed to reserve its position on Clauses 44 — 48.
12:01pm The Chairperson suspended the meeting for lunch.
12:21pm Jonathan Craig left the meeting.

12:21pm The meeting resumed in public session.

Clauses 49-54: Functions of CCEA

Clause 49: Interpretation of this Part

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 49 as drafted.

Clause 50: Functions of the Council in relation to the designated examinations and the
statutory assessments

Clause 51: Functions of the Council in relation to the accreditation of the designated
qualifications

Clause 52: Other powers of the Council
Clause 53: Ancillary functions of the Council

Clause 54: Discharge by the Council of its functions

Some Members expressed concerns regarding a possible conflict of interest in the role of
CCEA as both Regulator and Examining Body.

Agreed: The Committee agreed to reserve its position on Clauses 50-54.

Clauses 55 - 59: Protection of Children and Young Persons:
Clause 55: Safeguarding and promoting welfare of children and young people

Clause 56: Duty on providers of funded pre-school education to safeguard and promote
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welfare of children

Clause 57: Duty of providers of educational and youth services to safeguard and promote
welfare of children

Clause 58: Directions as to exercise of child protection duties by Board of Governors

Clause 59: Duty of co-operation concerning welfare and protection of children and young
persons

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clauses 55 — 59 as drafted.

Clause 60: General duty of the Department and DEL

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 60 as drafted.

Clause 61: Grants for educational and youth services, etc.

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 61 as drafted.

Clause 62: Tribunal to review certain decisions in relation to employment schemes and
schemes of management

Agreed: The Committee agreed to reserve its position on Clause 62, but agreed that it
supported in principle the Minister’s proposal to transfer the governance of the
Tribunal to the Office of the First Minster and deputy First Minister.

Clause 63: Sectoral bodies

The Committee noted that the Minister may bring forward amendments defining ‘Irish-
speaking school’ and ‘Catholic school’.

Agreed: The Committee agreed to reserve its position on Clause 63.

Clause 64: Supplementary, incidental, consequential, transitional provisions etc.

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 64 as drafted.

Clause 65: Regulations and orders

Agreed: The Committee agreed a consequential amendment to the clause which will
require regulations associated with Clauses 22, 23 and 30 to be subject to
affirmative resolution.

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 65 as amended.

Clause 66: Interpretation
12:42pm Jo-Anne Dobson rejoined the meeting.
The Committee noted amendments relating to the Heads of Agreement.

Trevor Lunn proposed that Clause 66 should be simply agreed as drafted.

119



Report on the Education Bill (NIA 14/11-15)

The Committee divided on the proposal:

Ayes Noes

Michaela Boyle Danny Kinahan
Chris Hazzard Jo-Anne Dobson
Trevor Lunn Sean Rogers

Mervyn Storey and Michelle Mcllveen did not vote.
The proposal was not agreed.

Agreed: The Committee agreed that it was content, subject to consequential amendment
and on a without prejudice basis, with Clause 66 as drafted.

Clause 67: Minor and consequential amendments and repeals and revocations

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 67 as drafted.

Clause 68: Commencement

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 68 as drafted.

Clause 69: Short title

Agreed: The Committee agreed that it was content in principle with the Department’s
proposed amendment to refer to the Education Act 2013 rather than 2012.

Agreed: The Committee agreed that it was content, subject to consequential amendment,
with Clause 69 as amended.

12:50pm Michaela Boyle left the meeting.

Schedule 1: The Education and Skills Authority

The Committee expressed concerns regarding the proposed composition of the membership
of the Board of the Education and Skills Authority.

Agreed: The Committee agreed to reserve its position on Schedule 1.

Schedule 2: Provisions required in employment schemes

Agreed: The Committee agreed to reserve its position on Schedule 2 as no clarification
has been received on the employment and Heads of Agreement issues which
relate to this Schedule.

Schedule 3: Transfer to ESA of staff employed by Boards of Governors

Agreed: The Committee agreed to reserve its position on Schedule 3 as no clarification
has been received on the employment and Heads of Agreement issues which
relate to this Schedule.

Schedule 4: Transfer of assets, liabilities and staff of dissolved bodies

Agreed: The Committee agreed to reserve its position on Schedule 4 as the Department
has been unable to provide detailed information on the assets, liabilities
and staff to be transferred and as no clarification has been received on the
employment and Heads of Agreement issues which relate to this Schedule.
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Schedule 5: Transfer of certain assets and liabilities of CCMS before appointed day

Agreed: The Committee agreed to reserve its position on Schedule 5 as the Department
has been unable to provide detailed information on the assets and liabilities to
be transferred and as no clarification has been received on the employment and
Heads of Agreement issues which relate to this Schedule.

Schedule 6: Transfer of certain staff of the Department

Agreed: The Committee agreed that it was content, subject to consequential
amendments, with Schedule 6 as drafted.

Schedule 7: Minor and consequential amendments

Some Members expressed concerns that ESA may not approve a Development Proposal
for the transformation of a Controlled school into a Controlled Integrated school if this was
contrary to Area Planning considerations.

Agreed: The Committee agreed to reserve its position in respect of the Minister’s proposed
amendment to Schedule 7 which would require any person or body bringing forward
a Development Proposal to first consult the relevant sectoral body or bodies.

Agreed: The Committee agreed that it was content in principle with the Minister’s proposed
amendment to remove the requirement for Transferor governors of Controlled
secondary schools to also be governors of feeder Controlled primary schools.

Agreed: The Committee agreed that it was content in principle with the Department’s
proposed amendment to address a minor error in relation to Article 49 of the
Education and Libraries (Northern Ireland) Order 1986.

Agreed: The Committee agreed to reserve its position on Schedule 7.

Schedule 8: Repeals

Agreed: The Committee agreed that it was content, subject to consequential
amendments, with Schedule 8 as drafted.

Miscellaneous Amendments

Some Members expressed support for the following proposed amendments from
stakeholders:

(a) That the Bill should be amended to increase autonomy for all schools;

(b) That the Bill should be amended to strengthen consultative practices in respect of
school closures, and that there should be a presumption against the closure of rural
schools;

(c) That the Bill should be amended to provide for Irish medium schools to have their own
legal status; and

(d) That the Bill should be amended to allow for special schools to be designated as
integrated schools.

Some Members indicated that they supported in principle suggestions that parents should be
permitted some flexibility in respect of the starting age for compulsory education and the use
in certain circumstances of a suitable pre-school setting as an alternative to primary school.
Members also indicated that they believed that the Education Bill was an inappropriate
vehicle to bring forward legislative changes in this regard.

Long Title
Agreed: The Committee agreed the Long Title of the Bill.

[EXTRACT]
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3.1.
3.2

3.3.

Thursday 4 April 2013
Room 29

Present: Mervyn Storey MLA (Chairperson)
Danny Kinahan MLA (Deputy Chairperson)
Michaela Boyle MLA
Jo-Anne Dobson MLA
Chris Hazzard MLA
Trevor Lunn MLA
Michelle Mcllveen MLA
Sean Rogers MLA
Pat Sheehan MLA

In Attendance: Peter McCallion (Assembly Clerk)
Sheila Mawhinney (Assistant Assembly Clerk)
Sharon McGurk (Clerical Supervisor)
Sharon Young (Clerical Officer)

Apologies: Jonathan Craig MLA

The meeting commenced in private session at 10.33 am.

Apologies
Apologies are detailed above.

Draft minutes of 19 and 20 March 2013

Agreed: The draft minutes of the meeting held on 19 and 20 March 2013 were agreed by
the Committee.

Matters Arising
The Committee noted the following papers in relation to the Education Bill:

A response from the Department setting out the role and functions of CCEA.

A response from the Committee for the Office of the First Minister and deputy First Minister,
indicating that it would relay its views on the Education Bill following a joint briefing from
OFMDFM and the Department of Education.

A written submission from the Ulster Centre on Multilingualism at the School of
Communication, University of Ulster, on the Education Bill.

Agreed: The Committee agreed that these items of correspondence should not be
included in its Report on the Education Bill as they were received after the
conclusion of its formal clause by clause scrutiny.

Education Bill - Consideration of Committee report
The Committee considered a draft report on its scrutiny of the Education Bill.

Executive Summary

Agreed: The Committee agreed that the Report should be amended to indicate that
the recommendations relating to Inspections were supported by a majority of
Members and not all Members.

Agreed: The Committee agreed that it was content with the Executive Summary as
amended.
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Agreed: The Committee agreed that the issue of electronic interference impacting on
Hansard transcripts should be raised at the next meeting of the Chairpersons’
Liaison Group.

Section 1: Introduction

Agreed: The Committee agreed that the exact number of organisations which had
responded to its request for written evidence should be specified in the Report.

Agreed: The Committee agreed that it was content with Section 1: Introduction, as
amended.

Section 2: Consideration of the Bill

Agreed: The Committee agreed that the wording of its consideration of Clause 13 should
be amended to remove a reference to Assembly Legal Services.

Agreed: The Committee that, at Clause 41, the reference to the “Catholic Teaching
Certificate” should be replaced by the “Certificate in Religious Education”.

Agreed: As above, the Committee agreed that the Report should be amended to indicate
that the recommendations relating to Inspections were supported by a majority
of Members and not all Members.

Agreed: The Committee agreed that to amend the wording relating to the proposed
designation of Special schools as Integrated schools.

Agreed: The Committee agreed that the Report should reflect that some Members
supported in principle a flexible starting age for compulsory school education.

Agreed: The Committee also agreed that it had noted a submission relating to
arrangements for voluntary grammar schools and that the Report should be
amended accordingly.

Agreed: The Committee agreed that a number of minor typographical amendments
should be made.

Agreed: The Committee agreed that it was content with Section 2: Consideration of the
Bill, as amended.

Agreed: The Committee agreed to write to the Department for a specific date for the
publication of the report of the Shared Education Advisory Group.

Section 3: Decisions on Clause by Clause Scrutiny of the Bill

Agreed: The Committee agreed that a small number of minor typographical amendments
should be made.

Agreed: The Committee agreed that it was content with Section 3: Decisions on Clause
by Clause Scrutiny of the Bill, as amended.

Appendices 1-6

Agreed: The Committee agreed that it was content with Appendices 1-6 as indicated in
the draft Report.

Agreed: The Committee agreed that it was content that the Report as amended be the
Second Report of the Education Committee to the Assembly for the current
mandate.

Agreed: The Committee agreed that it was content to order that the amended report be

printed on 8 April 2013.
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Agreed: The Committee agreed that it was content for an extract from the minutes of the
meeting to be included unapproved in the appendix to the report.

5. Date, time and place of next meeting

The next meeting will be held on Tuesday 9 April 2013 at 3.00pm in Room 29, Parliament
Buildings.

11.09 am The Chairperson adjourned the meeting.

Mervyn Storey
Chairperson, Committee for Education

10 April 2013
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10 October 2012

14 November 2012

21 November 2012

28 November 2012

5 December 2012

12 December 2012

9 January 2013

16 January 2013

23 January 2013

30 January 2103

6 February 2013

27 February 2013

5/6 March 2013

12/13 March 2013

19/20 March 2013

Departmental Briefing on Education Bill
Assembly Research Briefing on Education Bill

Motion to Extend the Committee Stage

Departmental Briefing on Education Bill

NITC Evidence

NAHT Evidence

ASCL Evidence Session

Departmental response to Stakeholder Evidence

Transferors’ Representative Council Evidence
NICIE and IEF Evidence
Combhairle na Gaelscolaiochta Evidence

GBA Evidence
NICCE/CCMS Evidence

NICCE/CCMS Evidence
WELB Evidence
Departmental response to Stakeholder Evidence

CHA Evidence
Departmental response to Stakeholder Evidence

ACGS Evidence
NIVGSBA Evidence

Informal Clause by Clause Scrutiny

NIYF Evidence
Informal Clause by Clause Scrutiny

Informal Clause by Clause Scrutiny

Informal Clause by Clause Scrutiny

Informal Clause by Clause Scrutiny

Formal Clause by Clause Scrutiny
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10 October 2012

Members present for all or part of the
proceedings:

Mr Mervyn Storey (Chairperson)

Mr Danny Kinahan (Deputy Chairperson)
Mr Jonathan Craig

Mrs Jo-Anne Dobson

Mrs Brenda Hale

Mr Chris Hazzard

Mr Trevor Lunn

Miss Michelle Mcllveen

Mr Sean Rogers

Witnesses:

Mr Chris Stewart  Department of Education

1. The Chairperson: We now move to the
person who | have no doubt will be able
to give us all the answers. Not that we
would ever put Chris under pressure.
Chris, you are very welcome. We go
back a fair length of time. We have been
here before, and there is a sense of
déja vu. | hope that members brought a
copy of the Bill with them. We will get to
know its pages, clauses and schedules
reasonably well over the next months.
Thank you for your paper, Chris; please
make your presentation.

2. Mr Chris Stewart (Department of
Education): Thank you, Chairman. Good
morning members; it is nice to be back.
| think that it has been some three years
since | have been with you regularly, so
it is nice to have the opportunity again.
Chairman, would it be helpful for me to
give a quick answer to Trevor’s question
while it is in his head and mine?

3. The Chairperson: Yes.
4. Mr Stewart: In this case, yes:
“The Lord giveth and the Lord taketh away”,

5. However, only with the approval of
the Assembly. The power to change
schedule 2 by order is subject to the
affirmative resolution procedure, so it
would require a vote of the Assembly

for the Department to change that
requirement.

The Chairperson: If | am right, Chris,
that is what was agreed when we
discussed the previous Bill in relation
to these things. | remember the debate
about negative resolution and —

Mr Stewart: Yes; there was a great deal
of concern during the last Bill about the
extent to which the Department could
unilaterally change some of the rules.
The Committee pressed strongly at

the time for the affirmative resolution
procedure to be used wherever possible.
It is in the Bill that wherever there are
significant powers for the Department to
modify legislation, those will be subject
to the affirmative resolution procedure.
That is one example.

Mr Lunn: That would be regarded as a
significant change or significant power?

Mr Stewart: We could not change it
without the affirmative resolution of the
Assembly.

Mr Lunn: How would you know? |
imagine that that sort of thing crops up
throughout the Bill. Who decides or what
are the criteria for deciding whether it is
a significant power, significant change or
otherwise?

Mr Stewart: Ultimately, the Assembly
would decide. The rules on that are in
the Bill itself. A clause towards the end
of the Bill sets out the Assembly control
procedure to be used in each case.
However, it would be well-established
practice that wherever a Department
has been given a power to amend other
legislation — to avoid what is called

a Henry VIl situation — it is always
subject to strong Assembly control
procedure.

Mr Lunn: What is the Henry the VIII
analogy?
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

The Chairperson: You knew that you
would be asked that. [Laughter.]

Mr Lunn: | have to ask.

Mr Stewart: Essentially, a Henry VIII
situation is where you give yourself the
power to change the rules as you go along.

Mr Lunn: That is chopping off heads.

The Chairperson: Which we always
thought the Department had, but anyway.

Mr Stewart: There is certainly no power
in the Bill for capital punishment.

The Chairperson: Yet.

Mr Lunn: | have only got to page 3; just
to make it clear to me, away back in the
schedules somewhere —

Mr Stewart: You have not yet come to
the good bits.

Mr Lunn: — does it clarify the matter
of affirmative and negative resolution
and where the Assembly has a right to
intervene?

Mr Stewart: Certainly, Trevor, if the
concern on the part of the Governing
Bodies Association is that the Department
has set out rules that look superficially
fair but has given itself a back door to
change them, let me assure you that
that is not the case. They would be
subject to Assembly approval.

The Chairperson: Danny wants to come
in on that point. Is the Henry VIII clause
in the Bill?

Mr Stewart: Yes; the power to prevent a
Henry VIII situation is in the Bill.

Mr Craig: Is it on page 377

Mr Kinahan: That is what | wanted to
ask. | have gone through the Bill and
have not found the power.

The Chairperson: Henry VIl is not
mentioned in the Bill.

Mr Stewart: He is not mentioned by name,
but clause 65 sets out the provision.

The Chairperson: Chris, thanks for that
clarification.

31.

32.

33.

34.

Mr Stewart: Chairman, forgive me. | did
not intend to delve into such matters in
detail quite so early.

With your approval, | will cover four areas
stemming from the paper provided to
the Committee. First, to step back a bit,
| will provide a little policy context, which
may help the Committee to appreciate
the Minister’s intentions in the Bill. |

will then look at the four main functions
of the Education and Skills Authority
(ESA) that are provided for in the Bill.

[ will then give a little overview of the
Bill to explain how it is constructed and
where it has come from. | will then look
at some of the key provisions, and | will
touch on some of those that Caroline
outlined in her paper.

First, a bit of policy context: as
members will know, this has been a
long time coming. The review of public
administration began in 2002, and we
have had a number of goes at this.

The policy emphasis has changed; it
has ebbed and flowed down the years,
but the Minister is very clear that this
particular proposal and this particular
Bill focus on improving education

rather than on reducing bureaucracy,
important though that is. Although much
of the focus of the Bill is on ESA as an
organisation, ESA is merely a means

to an end. That end, the policy goal, is
better schools. We already know from
the evidence what better schools look
like. They have, of course, excellent
teaching in the classroom; they have
strong and effective leadership from
their boards of governors and senior
management teams; they have a strong
sense of belonging to the communities
that they serve; and they each have an
ethos that pupils, parents, staff and
governors will support. Very importantly,
they have the autonomy and the support
that they need to manage their day-to-
day affairs. Added to that, of course,
we have to have effective planning
arrangements to ensure that those
schools are in the right place and are
sustainable.

The purpose of ESA, and the Bill to
establish it, is to deliver that policy
vision of good schools, and we invite

130



Minutes of Evidence — 10 October 2012

35.

the Committee to judge it against that
yardstick: will this Bill lead to better
schools? To achieve that, the Bill sets
out four main functions of ESA. First,

it will plan the education estate; it will
consult and involve stakeholders, but
it will be the only body with a statutory
education planning function. | know
that members are looking forward to
hearing about its second function, which
is that it will be the employing authority,
and its role will focus on system-wide
workforce planning and development,
not on interfering in schools on a day-
to-day basis. Boards of governors will,
if they wish, take all the employment
decisions in their schools from hiring to
firing, and that includes everyone from
the principal to the visiting music tutor.
Thirdly, ESA will promote the raising of
standards, but, as a supporting critical
friend to schools, not as an interfering
education authority. Fourthly, it will
support professional development in
schools, providing or procuring support
and development services itself but
also supporting and enabling schools
to provide those services themselves,
as many schools have shown they are
capable of doing. In addition to those
new functions, it will, of course, take
on a range of existing functions from
the bodies that it will replace, including
school maintenance, the school library
service, school meals, transport and
youth services.

To deliver that, we have the Bill that

is before members; it has 69 clauses
and eight schedules. Members will be
relieved to know that it is considerably
shorter than the Bill that you were
looking at yesterday evening. To use a
boxing analogy, it is a middleweight Bill
at best, but, like every boxer, it punches
above its weight. It is complex, but

you will see many larger Bills. Anyone
who is on the Committee for Social
Development could expect to see a
housing Bill typically of around 200
clauses. If you are unfortunate enough
to be on the Treasury Select Committee
at Westminster, you might well see a tax
Bill that runs to 1,000 clauses. This one
is comparatively short, but it is complex.
Part of that complexity stems from

36.

37.

38.

39.

its relationship to existing education
legislation, which, as you will recall,
Chairman, we have rather a lot of. There
are 11 existing primary orders. They
are particularly important, especially
the 1986, 1989 and 1998 orders, and,
as we go through the Bill, we will have
recourse to look at those in some detail
quite frequently. Each time one of those
orders came along, it amended all the
previous ones, and the latest Bill will

be no different. It affects, and is in turn
affected by, all the previous legislation
in a variety of ways. For example, it will
carry out major surgery to the 1986
order and change it radically. It will make
minor changes to all the other orders,
and it will repeal one order completely:
the Youth Service (Northern Ireland)
Order 1989. It is best if members,

from the outset, think of all education
legislation together, almost as if it were
a single Bill, because all the orders and
the Bill are closely linked.

The Bill stems directly from the heads
of agreement that were published by
the First Minister and the deputy First
Minister last November. It derives from
previous Bills that were considered

by the Committee, but it contains
significant changes. Some provisions
have been dropped completely; for
example, those on the General Teaching
Council, which will be in a separate

Bill, and those on the holding body for
controlled schools. Chairman, | know
that you will be particularly disappointed
that there are no provisions on an
education advisory forum. Sadly, those
do not form part of the Bill.

The Chairperson: | am gutted.

Mr Stewart: Some of the other
provisions are radically different

from those that you saw before; for
example, those on membership and
on the regulation of governance and
employment arrangements in schools,
which Caroline mentioned. However,
some others are almost identical to
the previous Bill, such as those on
inspection and on area planning.

I will go through the key provisions
fairly quickly because Caroline has
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40.

41.

42,

covered some of them. The membership
provisions are as set out in the heads
of agreement. A chair, eight political
members appointed by the d’Hondt
mechanism — exactly the same as

that in the Northern Ireland Act 1998,
which is used to appoint Executive
Ministers — four trustee members, four
transferor members and four members
representative of the community, who
will be chosen for their particular skills
and experience. If the Bill's Second
Stage is agreed next week, that
appointment process will begin almost
straight away.

As | said, the provisions are very
different from those in the previous Bill.
However, the remainder of the provisions
on ESA as an organisation, which are

in schedule 1, are identical to those

in the previous Bill, and those are the
standard approach to establishing a
non-departmental public body.

The provisions on employment and
governance are significantly different.
There are two blocks of provisions

to look at there: clauses 3 to 9 on
employment, and clauses 33 to 37 on
management. At this point, | remind
members of two central concepts

and what they mean — employment
schemes and schemes of management.
The employment arrangements are

best described — and this takes us to
the nub of the difficult question that
you raised earlier — as a delegated
autonomy model. ESA is the employer,
or the employing authority if you prefer,
but employment functions are delegated
to schools. Schools, not ESA, decide on
the level of delegation, and they set that
out in their schemes of management,
along with the detailed arrangements
for carrying out employment functions.
Schemes of management are not
delegated, but they set out the
governance arrangements for each
school. The role of ESA is to approve
those schemes.

The Bill's approach is significantly
different from that taken in the
previous Bill. In the previous Bill, we
had relatively light regulation of what
schools had to do but a fairly strong

43.

44,

45.

potential intervention role for ESA.

We now have almost the opposite.

We have much more regulation of
what schools must do and what they
cannot do, but a significantly restricted
intervention role for ESA. In fact, it is
very restricted indeed. In practice, ESA
must approve a scheme that meets
the statutory requirements as laid out
in the Bill; it has no discretion to do
otherwise. ESA can modify a scheme
only with the agreement of the school
or with the order of the independent
tribunal, and any unresolved disputes
are automatically referred to the
independent tribunal for decision.
Therefore, ESA’s role is very much
circumscribed and reduced from that set
out previously.

There are also provisions in the Bill to
give the boards of governors of voluntary
schools a right of referral to the tribunal.
However, as acknowledged in the paper,
those clauses were added to the Bill at
a very late stage and, frankly, they need
some work. We have considerable work
to do to develop them to the point where
they are ready to go forward.

Mr Kinahan: Good.

Mr Stewart: | will briefly mention

two other things, one of which is

the provisions on the Council for

the Curriculum, Examinations and
Assessment (CCEA). As referred to in
the heads of agreement, the Minister
considered whether CCEA should be
part of ESA or remain separate. His
conclusion, endorsed by the Executive,
was that the priority for now is to
establish ESA. CCEA will remain as

a separate body, but that does not

rule out some change in future. The
provisions on CCEA and its functions are
in the 1998 order, but they were long
overdue a bit of tidying up. The Office
of the Legislative Counsel’s advice was
that that was best done by repealing
them and re-enacting them in the Bill.
That is why the Bill contains CCEA
provisions. Finally, sectoral bodies are
mentioned in the Bill and will have an
important role in representing and acting
on behalf of their sectors. However,
they are not statutory bodies. They are
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46.

47.

48.

49.

50.

not established in statute, and they
will not be given any legal functions.
They are mentioned in several places
in the Bill, for example, on consultation
around area planning and on governor
appointments. They will be funded by

a grant from the Department, using a
range of existing powers, one of which,
similar to the CCEA provisions, needed a
bit of tidying up, so we have re-enacted
it in the BIll.

As usual from me, that has been a
whistle-stop canter over the ground.

| will pause and take questions from
members. Chair, if you are minded to

do so, it would be very useful if you and
the members could give me a steer on
the sort of papers and evidence that you
would find useful as you go through the
Bill.

The Chairperson: Chris, thank you very
much. In the past, we have always found
you to be helpful and knowledgeable in
giving us advice.

Mr Stewart: Thank you, Chairman. In
the words of Sir Humphrey Appleby, | am
glad that you thought so.

The Chairperson: We will get down to
the substance. | will raise a couple of
points initially, the first of which is on
the financial structure of ESA. We have
seen the savings delivery plans and the
budget that has been set. The savings
that were envisaged have already been
taken out of the existing education and
library boards, and those are almost
£15 million. The savings were originally
envisaged to be in the region of £20
million. Your paper states:

“By the end of the budget period, through the
establishment of ESA and other measures,
the Department’s savings delivery plan will
achieve savings of £40 million.”

Can you give some indication of what
you think those other measures are? Is
that £40 million made up of £20 million
that has already been saved as a result
of what has been set out in the budget
plus another £20 million? How does
that figure sit in regards to the Budget
period that we are working in with the

51.

52.

53.

54.

savings delivery plan and the savings
that are already indicated?

Mr Stewart: It is £40 million in total;

it is not £40 million and another £20
million from ESA. As you rightly say,

the savings delivery plan is already in
place. The budget had been set, so
those sums had already been removed
from the education budget. The other
measures that we refer to are the things
that, as you rightly say, have already
been happening in the education and
library boards and other organisations.
Significant numbers of posts have

been removed from the organisations
to achieve those savings. Indeed, that
is one of the reasons why the Minister
feels that it is vital that we move ahead
with the Bill and establish ESA as
quickly as possible. The boards, CCMS
and other organisations are under very
considerable pressure now, because
those savings have been taken out. They
are struggling to maintain services as
they would like, and they are desperate
for us to establish ESA. To be clear: it
is not a question of saying that we have
saved £40 million and will save another
£20 million. It is £40 million in total.

The Chairperson: The savings

delivery plan included departmental
administration, including for ESA, which
was the Education and Skills Authority
implementation team for those of us
who need to be reminded. Savings were
envisaged to be £2+7 million, £3-2
million, £3+7 million and £4 -2 million.
If my maths is right, that is £13-8
million. Is that figure included in the £40
million?

Mr Stewart: Yes.

The Chairperson: You will not be
surprised to hear me raise a concern
about why Irish-medium schools are
given preferential treatment in the Bill
over and above every other sector of
education and way above their place in
educational provision. Why is that the
case? Irish-medium schools are not only
given a place in the Bill, but the Bill is
very blatant in that it does two things.
First, clause 2(5) states:
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56.

57.

58.

59.

60.

“ESA shall ensure that its functions relating
to grant-aided schools are (so far as they are
capable of being so exercised) exercised with
a view to encouraging and facilitating the
development of education provided in an Irish
speaking school.”

If I am right, that is probably a reference
to the Belfast Agreement, where a

duty was placed on the Department

to promote and facilitate Irish-medium
education. | am also aware that another
sector was placed upon it — the
integrated sector — which seems to
have fallen off the cart.

When you turn to the appointment of
boards of governors, we are told that for
Irish-medium schools, those appointed
have to be in favour, or supportive, of the
ethos of the school and its continued
viability. | would love it if that provision
were given to every school in Northern
Ireland. Then we might not have had

the crisis that we had in the school in
Londonderry a few weeks ago.

Mr Stewart: | will answer your last point
first. If you look at the clause on the
appointment of governors by ESA, there
is a requirement for ESA to choose:

“persons appearing to ESA to be committed
to the ethos of the school.”

On your earlier point, | do not know
that the Minister would agree with
your description of the Bill as giving
preferential treatment to Irish-medium
schools. He would point out, and

you have referred to this, that the
Department has two relevant statutory
duties in existing legislation. In the
1998 order, there is a duty:

“to encourage and facilitate the development
of Irish-medium education”.

In the 1989 order, in article 64, there is
a duty

“to encourage and facilitate the development
of integrated education”.

Some of the specific provisions

that you refer to are clearly on foot

of that statutory duty. If members

are concerned that they do not see
corresponding provisions on integrated
education, that is because they are

61.

62.

63.

64.

already in existing law, particularly in

the 1989 order. Therefore, to the extent
that those two sectors are treated in a
particular way, it stems directly from the
statutory duties that already apply to the
Department.

The Chairperson: Chris, why then take
one article of the 1989 order and place
it in the ESA Bill and not the other
article?

Mr Stewart: We have not done that,
Chair. Some of the provisions in the Bill
were clearly inspired by provisions in
the 1989 order in relation to integrated
education. The one in particular to
which you refer was not in the Bill last
time round as originally drafted but

was proposed as an amendment by

the former Deputy Chair. The Minister
at the time had indicated that she was
prepared to agree with that amendment
and to incorporate it into the Bill.
Looking at the Bill this time round, the
Minister felt that this was something
that should be included from the outset.

The Chairperson: | have one other
query. With regard to planning, you

said that ESA will be the only body

with a statutory area-planning function
for the development of the education
estate. Can you explain to us how

that differs from the current process,
especially in light of who can produce

a development proposal? It would be
useful for members, including the Chair,
to be clear on the current situation. Who
can produce a development proposal to
close school A, B, or C. What change,

if any, will be made to the role and
function of ESA, given that it will be

the only body with a statutory planning
function for the development of the
education estate?

Mr Stewart: Certainly. In simple terms,
at present, anyone may bring forward

a development proposal in relation to
any school, whether it is for an existing
school or a new school. It is, in large
degree, analogous to the situation of
making an application for planning
permission. In theory, you could submit
an application for planning permission
for your neighbour’s house. Thankfully,
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65.

66.

not many people do that, but it is
possible. Likewise, under education law,
anyone can bring forward a development
proposal for schools. In practice, that
does not happen. Education and library
boards bring forward development
proposals in relation to the controlled
sector, CCMS in relation to Catholic
maintained schools, and voluntary
grammar schools in relation to their
own schools. Fundamentally, that will

not change under the Bill, because 68.

it reflects the fundamental nature of
education, which is that it is not top-down.

The Department does not simply create 60.

all the schools. We have a strong,

healthy tradition of voluntary schools, 70.

and legislation needs to reflect that and
allow the development proposals to be
bottom-up in order to emerge from those
who have a commitment to education.
However, the handling of development

proposals would be significantly different 72.

under the new provisions in the Bill.

At present, any development proposal 73.

coming forward has to go through the
full process, so it would be published
by the relevant education and library
board for consultation. The board would
consider the results of the consultation.
It would submit the proposal to the
Department, along with its views and
analysis of the consultation, and the
Minister of the day would decide.

Under the provisions in the Bill, there 74.

would be a different approach depending
on whether there is an area education
plan in force. If, for any reason, there

is no area plan in force, development
proposals would continue to be handled
in exactly the same way as they are

now. If there is an area plan in force,
they will be handled in a different way,
and there is an additional early step.

The first thing that would happen is that 76.

ESA would examine the development
proposal to see whether it is compatible
with the area plan. If it is, then it

goes through the remainder of the
process in the same way: published

for consultation; analysis; decision

by Department. If it is not compatible
with the area plan, it stops at that
point. It is rejected, is not published

67.

75.

for consultation and does not go any
further.

So, if you like, the area plan serves two
functions. It is a statement of need

for a particular area, but it is also a
filter for development proposals, and
only development proposals that are
compatible with an area plan would

get through for the remainder of the
process.

The Chairperson: How does that work
with article 1017 Are there proposals to
enhance the powers of article 1017

Mr Stewart: No, Chair.

The Chairperson: |s article 101 staying
as it is?

Mr Stewart: It is. | think that many
feel that it is powerful enough without
enhancing it any further.

The Chairperson: Yes.

Mr Stewart: It is extremely powerful. It
allows the Department to, essentially,
direct any education organisation,
including the board of governors of

a school, to do something, not to

do something or to do something in

a particular way or not to do it in a
particular way, and such directions are
enforceable by the courts. That will not
change.

The Chairperson: In fairness, will you
explain that article 101 is the power
that the Department has to make any
decision that is not in any other piece of
legislation? My view of article 101 may
be biased.

Mr Stewart: It is certainly uniquely
powerful, Chair. | think that that is a fair
description.

The Chairperson: | want to put on public
record the fact that | welcome very much
the establishment of the controlled
sector body. It is something that we
have worked very hard to try to ensure
that we get delivered. It is a sector that
has been, as | have repeatedly said,

the Cinderella of education for far too
long. It needs to be brought into the
public domain in a way that respects
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78.

79.

80.

81.

82.

83.

and reflects the huge contribution that

it makes to education, while recognising
that there are huge challenges and
issues. It is a very diverse sector. It is
not as defined as other sectors, so |
think that the working group that has
been set up to consider the controlled
sector body has a huge task. However, it
is a welcome move, and | hope and trust
that the working group will do well over
the next weeks and months, as it gets
up and running. | know that contacts
have been made between individuals,
but has it had its first meeting?

Mr Stewart: Not that | am aware of,
Chair. In passing, | should say that the
Minister would strongly endorse what
you have said about the role of sectoral
bodies generally and also about the
absolute importance of the controlled
sector having the same opportunity

— a level playing field — as any other
sector. It is a huge challenge for the
working group. We are conscious of
that and very grateful to the individuals
involved who have taken on this
challenge. We in the Department will,
as the Minister absolutely expects,
provide every assistance that we can
and that is necessary. That is because
we recognise that there is a lot of
catching up to be done and that it is
very important that all sectors have an
effective champion to speak for them on
the date the legislation is implemented.
So we will certainly work very closely
with the working group to that effect.

Mr Craig: Good to see you back, Chris.
Long time, no see.

Mr Stewart: Thanks. | did not hear any
other members endorse that, Jonathan.
[Laughter.]

Mr Craig: | may be on my own, but there
you go.

Mr Kinahan: We were not here before.

Mr Stewart: Trevor was reading his
papers very carefully.

Mr Craig: The one sitting beside me
was. Chris, have we any timescales
for or ideas about the process for
establishing the sectoral bodies?

84.

85.

86.

87.

88.

Mr Stewart: Yes. In essence, two

of them already exist in that the
Northern Ireland Council for Integrated
Education (NICIE) and Combhairle na
Gaelscolaiochta will be the sectoral
bodies for the integrated and Irish-
medium sectors. On the Catholic

side, things are not as far advanced,
but the organisation will be known as
the Trustee Support Body and will be
established by the Commission for
Catholic Education. | understand that

it technically exists at present; it has
been established as a limited company
and a registered charity, but it has not
yet really got off the ground. It does not
have any staff and does not exist in any
real form yet, but it is ready to go, or
fairly close to it. The one that we openly
acknowledge as being a long way behind
is the controlled sector, and we cannot
allow that situation to continue.

(The Deputy Chairperson [Mr Kinahan]
in the Chair)

Mr Craig: Are efforts being made to get
that brought together and implemented?

Mr Stewart: The working group has
literally just been established, with the
announcement in the past week or so. |
do not think that the group has yet had
an opportunity to meet. We will certainly
be proactively making early contact with
it. We are very conscious that we have
to get the balance right here. We must
offer all the help and assistance that
the group feels it needs but, for the
group and the work that it does to have
credibility across the controlled sector,
it must not be seen as something

that the Department is controlling or
directing. Our help must not be seen
as suffocating or taking over, but we
are certainly willing to provide any
assistance that it requires from the
Department.

Mr Craig: As Trevor mentioned earlier,
are there any ideas or plans to have a
sectoral group or anything similar for the
grammar school sector?

Mr Stewart: The Governing Bodies
Association will, | am sure, wish to
continue to speak for the schools that
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90.

91.

92.

93.

wish it to do so. With the reference to
sectoral bodies in the Bill, there has to
be a definition of sectoral bodies. The
important thing about sectoral bodies

is that although they are referred to in
the Bill, the Department does not, as it
were, choose them or appoint them. It is
perfectly open to any sector to establish
a sectoral body if it wishes.

Mr Craig: That neatly brings me to my
next question, Chris. Will we have a

list or an idea of what the Department
will look upon as sectoral bodies
representing their particular group? Will
a specific list be set up?

Mr Stewart: | do not know whether
there is an intention to publish a list, but
there has to be a clear understanding
and recognition of the bodies that the
Department and ESA intend to deal

with. That is not a formal legislative
process, but given that the mechanism
for funding them is grant aid, it is open
to any organisation to apply for funding if
it wishes. For an organisation to receive
funding, the Department would have

to be satisfied that it had received a
credible application from an organisation
that represents a group of schools of a
particular description.

Mr Craig: Clause 63 defines a sectoral
body as one that “is recognised by the
Department” and which represents:

“the interests of grant-aided schools of a
particular description”.

| think that is open to a bit of
interpretation. What does that actually
mean to a layperson — someone who is
not writing legislation?

Mr Stewart: It probably seems
Machiavellian, but it is not intended to
be. It is a recognition that we do not
create these things. They are created
by the sectors from within the sectors,
and they could change over time. | recall
the principal of a controlled integrated
school asking which was his sectoral
body: was it the controlled sectoral
body or was it the integrated sectoral
body? The only answer that | could give
him was that it could be either, both

or neither, and that it was for him to

94.

95.

96.

97.

98.

choose which one he wanted to speak
on the school’s behalf. That clause

is constructed to give us flexibility as
things develop and as organisations
come along and change, also
recognising that this is not something
that we specify in legislation. We do not
say that there “shall be” five sectors
and that there “shall be” a sectoral body
for each. It would not be feasible or,
indeed, desirable to try to do it that way.

Mr Craig: How will those sectoral bodies
be funded, and will they be given any
sort of guidance on what they should be
doing?

Mr Stewart: They will be funded through
grant aid, so it will be incumbent on
each sectoral body that applies to the
Department for grant aid to provide

a business case setting out what it
proposes to do and the functions that

it proposes to deliver. The bodies will
seek grant aid for that, and, if they are
successful, they will receive a letter of
offer with conditions attached to it, as
there always is for any form of grant

aid. It is a relatively light-touch control
framework. Of course, there has to be
accountability for how public money is
spent, but we will not have a command-
and-control relationship with the sectoral
bodies. It is not even the sort of
relationship that we will have with ESA.
Obviously, there will be very clear, formal
lines of accountability between ESA and
the Department.

Mr Craig: Flexibility is the key, then.

| have one last question. Chair, | beg
your indulgence on this, because it
intrigues me. From what | have read of
the Bill, ESA is the employing authority.
| understand what it is saying; it is

a bit like the relationship between a
controlled sector school and a board —
or am | wrong in that?

Mr Stewart: | disagree with you on that,
although there are certain elements

of that. If you want a comparator in

the existing system, the closest is the
CCMS model. In the past, members

will have heard me describe this as,
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100.

101.

to a great extent, the CCMS model,
broadened out to cover all schools.

We could have a very lengthy debate
about the difference between an
employer and an employing authority.
Sometimes | think that we are in danger
of drawing an artificial distinction.
There is not really any distinction. The
employing authority is — forgive me, |
am not trying to sound glib — simply
the authority that employs. ESA will
be the employer in law. | much prefer
to refer to it as “the employer” rather
than as “the employing authority”.
However, it is a delegated model, so
boards of governors of schools will do
the employment functions on a day-
to-day basis, but they will do them on
behalf of and in the name of ESA, which
is the employer — much in the way
that Catholic maintained schools do
for CCMS, which is the employer of its
teaching staff.

Mr Craig: That is the intriguing thing
for me. | have to declare that | am on
several boards of governors, so this
will directly affect what | do. We all talk
about the controlled voluntary sector,
and how it treasures its independence
on this issue. It can employ whom it
wants for whatever it wants, within its
budget and in keeping with how it runs
the school. Instead of seeing this as
clamping down on all that, | look at it
from the controlled sector point of view,
where you could, technically, set yourself
up on a similar basis. Is that right?

Mr Stewart: Yes, and that is exactly

the policy intention behind it. Anyone
who is a governor of a controlled school
knows that if you are appointing a new
principal, you interview the candidates,
put them in merit order, pick the top
three and send those names to the
education and library board, which would
interview them again, and might come
up with a different merit order to the one
that the board of governors had arrived
at. So, in effect, the board of governors
of a controlled school is not, at present,
able to appoint the principal: the key
person in the school. Under these
arrangements, it would be able to do so,
and it is the same for all schools.

102.

103.

104.

If a school decides that the board

of governors should make all the
appointments, no member of staff

could be imposed on a school by ESA.
Equally, no member of staff could be
taken away from a school, by dismissal
or by any other means, by ESA, unless
there is a statutory requirement to do
so. For example, if there were someone
who was not legally able to be a teacher
because they were not on the teaching
register or because they had been
convicted of some terrible offence, ESA
could dismiss them. However, in no
other circumstances could ESA usurp
the role of the board of governors, if that
is what the board of governors wishes.

It is a very complex set of provisions,
and | absolutely acknowledge that.
Part of the reason for that is to try to
allow for flexibility. We know that our
colleagues in the voluntary grammar
schools do not like this; they remain
opposed to it in principle and would
rather that they were not part of it at
all. However, the policy intention is, as
you say, to allow for them, under these
arrangements, to continue to do what
they already do, with no interference
from ESA. It is to allow controlled
schools that want to move more in that
direction, or all the way in that direction,
to do so, and likewise with maintained
schools.

Sometimes, we might give the
impression that we are saying that
everything about the controlled sector,
or everything about education and library
boards, is bad. That is absolutely not
the case. Many people in controlled
schools get a very good, very supportive
service — | am not just saying that
because the Rev Herron is here — from
their boards, and they want to continue
in that way. So maybe some controlled
schools will say, “No, we do not want to
do that. We do not want to make all the
appointments. We might want to make
some of them, perhaps for the senior
staff; or we might want to make all

the teaching appointments, but we are
quite happy to leave the non-teaching
appointments in the hands of ESA to
carry out on our behalf, because we
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are busy people, serving in a voluntary
capacity, and we do not have time to do
all of that.” The key thing is that that
choice is made by the school and not
by ESA. It is a delegated model, but it is
the school that decides on the extent of
delegation.

Mr Craig: All of that intrigued me,
Deputy Chair. The controlled sector
could put itself on almost the same
footing as the voluntary grammar sector.
An amazing degree of flexibility is built
into the Bill.

Mr Stewart: Something struck me
from talking to some post-primary
principals, particularly controlled
grammar principals. | asked each of
them the question that | would always
ask in that sort of situation: if you were
given three wishes for this, what would
they be? Without fail, they all gave the
same first wish. They said that they
were very jealous of their colleagues

in voluntary grammar schools, which
all have bursars, and that they would
love to have the flexibility to employ

a bursar. That key person is almost
the chief administrative officer in the
school, who does a lot of the heavy
lifting for the teaching staff and
performs a whole range of functions
that enhance the workings of the school
and leave teachers free to concentrate
on teaching. These provisions allow for
exactly that. If the board of governors
of a controlled school were to decide
that having a bursar is a good thing,
they could have a bursar. If they were
to decide that it would be a good

thing to get together with two or three
other schools in a learning community
to employ a bursar who would work

on behalf of all of them, they would
absolutely have the flexibility to do that.

The Deputy Chairperson: On the back
of that, Chris, flexibility works both
ways, so it is quite frightening if you

are slightly suspicious of what could be
behind the Bill. If | have read it correctly
further on, if a school were to want to
have a bursar and ESA were to decide
that that is not something it should
have, it could force the school to take
that out of its budget. If | have read

108.

109.

110.

111.

the Bill correctly, it indicates that that
could then punish the school because
it would be losing a chunk of its budget
by choosing to have a bursar, or can we
read into that that ESA will not be going
down that route and would let schools
have bursars if they were to want them?

Mr Stewart: ESA should have no

role in that whatsoever. The school’s
budget share should be set under the
common funding formula or whatever
will come after the common funding
formula as a result of the current review.
Unless a controlled school were in a
situation where the delegation of its
budget were withdrawn, which would

be a very extreme situation indeed, the
complement of staff would be for the
board of governors to decide. ESA would
have no role in that whatsoever.

Mrs Hale: Good afternoon, Chris. My
questions revolve around boards of
governors. How will boards of governors
be appointed under ESA, and how

is that different from the current
situation? Recognising the additional
responsibilities, is the Department
confident that it will attract the right
people to the roles, given that they are
voluntary roles?

Mr Stewart: The provisions for boards
of governors are quite complex, and
there are a lot of complex calculations
in there. However, when you boil it all
down, the composition of the boards
of governors is not changing. The
provisions are simply shifting the
function of appointing governors from
the Department and from education and
library boards to ESA, but the numbers
are all the same. We are not changing
any of that. As | mentioned earlier, the
other significant addition at that point
is a requirement on ESA to choose for
appointment persons appearing to be
committed to the ethos of the school,
whatever that may be.

The short answer to your question

is that there is very little change,

other than it is going to be done by

a different organisation. You make

the very important point about the
responsibilities on boards of governors.
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The legislation includes, for the first
time, a statutory duty on boards

of governors in relation to raising
standards and levels of attainment. We
recognise that that is a very significant
challenge to place on groups of people
who take on an incredibly important
role in a voluntary capacity. That is
why, alongside that, there is a statutory
duty on ESA to provide the support,
training and development that boards of
governors need.

Your final point is difficult for me to
answer. From time to time, we have
great difficulty in getting sufficient
numbers of people to come forward for
membership of boards of governors.

Mrs Hale: | have one more question.
You mentioned appointing governors
who take on the ethos and viability of
the school. Mervyn touched on that just
before he had to pop out. What is the
definition of viability? Is it a financial
definition, is it based on educational
achievement, or on pupil numbers?
How would that all work when you have
an Irish-medium unit in a mainstream
school?

Mr Stewart: The reference to “viability”
is to be found only in that clause to
which the Chairman referred in relation
to Irish-medium schools or units. The
duty is on the board of governors to,

in essence, do everything in its power
to ensure the continuing viability of

the school. The corresponding duty

for integrated schools does not talk
about “viability”. In essence, that duty
is to preserve the integrated nature of
the school: to ensure that it continues
to attract numbers of children from
Protestant and Catholic backgrounds.
So there is not a viability requirement for
every school; it is for only Irish-medium
schools and Irish-medium units in other
schools.

Mrs Hale: Thank you.

Miss M Mcllveen: You are very
welcome, Chris. | have fond memories
from our last encounter.

Mr Stewart: Thanks Michelle. Two down,
nine to go.
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Miss M Mcllveen: | have a few more
grey hairs since the last time. | have

a number of questions, and | did keep
my files from the last time. | had the
opportunity last night to look at some

of them. To start very generally, has a
headquarters for ESA been identified yet?

Mr Stewart: Not yet. There is no
location strategy yet. Some initial work
has been done, really about identifying
the sorts of principles that may apply in
developing a location strategy for ESA.
At this stage, we do not have a site for
its headquarters or any other office.

Miss M Mcllveen: In our last go at this,
there were discussions around there
being seven functional directors with
locations perhaps within existing board
premises. Is that still a thought?

Mr Stewart: That is still a thought and,
| think, a very likely outcome. However,
perhaps in due course, it may be best
to have Gavin Boyd and his team along
to set out their thinking for you on

that. | know that one of the types of
options that they looked at in their initial
thinking — in a similar fashion to the
things that have happened in health —
is that, to minimise cost and minimise
disruption to staff, ESA may at least
start off with a “footprint” derived from
those of the existing organisations. You
may find that, within that, there would
be functional hubs. So there may be

a finance hub in a particular location
and an HR hub in another — something
like that. That would largely mirror what
Health colleagues have done.

Miss M Mcllveen: At that time, you also
talked about having local managers

and that local footprint. | know that

you mentioned a policy paper to the
Chairman, and we had the very useful
one from last time that set out the
hierarchal nature of ESA and its likely
functions. Would it be possible to
develop that and forward it to us? It
would be really quite useful.

Mr Stewart: Certainly.

Miss M Mcllveen: Back then, | was
interested in the transfer of staff, and
| know that there are two levels to the
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transferring of staff: from the boards
and the Department to ESA, and within
the employing authorities where ESA
becomes the employer, for want of a
better term. There are many different
staff with different levels of pay, terms
and conditions, and so on. The paper
you presented for today mentions the
Transfer of Undertakings (Protection

of Employment) Regulations 2006 —
TUPE — being applied. Will that be the
case right across the board or just for
administrative staff?

Mr Stewart: It is right across the

board. There are three sets of transfers
involved in this. Some staff from

the Department will be transferring.
There will the staff of all the dissolved
organisations: the education and

library boards, including staff in
controlled schools; the CCMS; the Staff
Commission for Education and Library
Boards; and the Youth Council. The
third set of transfers involves staff who
are employed by boards of governors in
voluntary grammar schools and grant-
maintained integrated schools. In all
three cases, TUPE regulations will apply.
We are also taking a further step. | am
sure that you recall that TUPE does

not extend to pension entitlement, but
the Bill requires pension entitlement to
be protected as well. That applies to

all three strands of transfer and to all
the staff who will be transferring to the
employment of ESA. The question that |
am most often asked by groups of staff,
not least in our own Department, is how
long that protection will last for and what
happens afterwards: will ESA be levelling
up or levelling down in terms and
conditions? The short and sometimes
unhelpful answer on the TUPE question
is that it lasts until someone changes
it. There is no time limit on TUPE. When
someone transfers and takes their
existing terms and conditions with them,
they are protected until and unless their
new employer manages to negotiate
different terms and conditions with trade
union side. That is certainly what will be
happening in ESA. ESA will, of course,
inherit a number of staff groups with
varying terms and conditions and, as an
organisation, it will have to look at its
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strategy for terms and conditions. If it
were to do nothing, it would be exposed
to risks of equal pay claims from its
employees. If it were to attempt to level
down, or have a race to the bottom, it
would have a very difficult relationship
with trade union side. If it were to
attempt to level up and race to the top,
| think that the Finance Minister would
have stern words with our Minister.

ESA will have to look very carefully at
that and come up with a strategy for
addressing the differences in terms and
conditions among its various groups of
employees.

Miss M Mcllveen: Thank you. |
appreciate that you are only giving a
cursory overview today rather than a
line-by-line explanation. You mentioned
that the legislation should be tidied up
in relation to CCEA. Can you give us
some detail as to what the changes will
mean once the Bill goes through?

Mr Stewart: Yes, certainly. There is

a whole raft of them. None of them

is a significant policy change; they

are technical changes. To give one
example, in current legislation you will
see terminology such as “vocational
qualifications” and “academic
qualifications”. For some time, policy in
our Department and in the Department
for Employment and Learning has been
to move away from using that sort of
terminology. So there is a different
approach in the Bill. Rather than say
that academic qualifications should

be treated in this way and vocational
qualifications in that way, the provisions
allow each Department to “designate”
qualifications; that is, to identify
particular qualifications for which we
would expect CCEA, in this case, to

do the accreditation or — | hesitate

to mention testing — to carry out the
testing or to develop qualifications.

Miss M Mcliveen: Finally, paragraph
2(1)(c)(iii) of schedule 1 refers to four
persons:

“appearing to the Department, so far as
practicable, to be representative of the
community in Northern Ireland.”
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The community in Northern Ireland is
obviously very varied and multifaceted,
as we are all very aware. What process
will the Department use to appoint
those members?

Mr Stewart: It will be the standard
public appointments process, as
regulated by the Commissioner for
Public Appointments. Given the
requirement for that proportion of the
membership to be representative, we
must ensure that we have the broadest
possible process of advertising or
inviting applications to make sure

that we have an inclusive pool of
potential applicants from which to
draw. However, as | think your question
implies, with a number as small as
four, it is quite challenging to achieve
representativeness.

Miss M Mcllveen: What would the
criteria be for that?

Mr Stewart: | do not think that at this
point there are hard and fast criteria,
Michelle. | am not certain that we could
easily draw up criteria. It is one of those
situations where it is easier to see a
perverse or wrong outcome than to
define a right one. If we chose four men,
we would have a problem. If we chose
four women, we would have a problem.
If we chose four people from one
community background, we would have
a problem. So we have to avoid those
sorts of perverse outcomes.

(The Chairperson [Mr Storey] in the Chair)

Miss M Mcllveen: Seeing as we have a
change of Chair, | will have one wee final
question.

The Chairperson: Taking liberties?

Miss M Mcllveen: The independent
tribunal is obviously something new
to this Bill, and it is to be welcomed
tentatively at this stage. It is in the
heads of agreement. Can you tell me
how and when that tribunal will be
established?

Mr Stewart: | am afraid that the short
answer is no. The Bill takes a slightly
unusual approach. The tribunal will
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be appointed by the Department of
Education but according to regulations
that will be made by the Office of the
First Minister and deputy First Minister
(OFMDFM). We have had a couple of
initial meetings with colleagues from
OFMDFM, but we are not yet at the point
where they have even scoped what the
content of those regulations would be.

Miss M Mcllveen: So it is a work in
progress.

Mr Stewart: Very much so, and it is still
at stage one.

The Chairperson: | thank the Deputy
Chair for helping me out. There was
something that | had to attend to.

Mr Kinahan: Thank you. That was really
stressful.

The Chairperson: Now you know the
pressure that | am under. [Laughter.]

Mr Kinahan: Thank you very much,
Chris. | am afraid that | have loads of
questions. Chair, could | have three
questions to start with and then maybe
come in again at the end?

The Chairperson: Yes.

Mr Kinahan: My first questions are on
the heads of agreement and whether
they should be in the Bill rather than left
out of it. Within the heads of agreement,
there is one sentence that completely
floored me. | read it to my wife two or
three times. It is in paragraph 10, which
begins:

“Notwithstanding the foregoing, nothing in
the new arrangements will undermine the
following principles”.

The one that | want clarified states:

“There will be no change to the ownership
arrangements which negatively affects the
respective role of the Boards of Governors of
a school.”

Mr Stewart: | shall answer your
question very carefully, if | may. To deal
with the first point, which was about
whether heads of agreement should be
in the Bill, let me give the civil servant’s
evasive answer: that is a political
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question and not one for me. The
Executive have decided that they ought
to be. | will say that it is unusual to have
a document such as that referenced
directly in legislation. It is not entirely
unprecedented, but it is unusual. It
presents a challenge, because the
heads of agreement document is a
political document. The process that
came after it was that that political
document was converted into policy
proposals in a policy memorandum,

in which we sought to clarify some of
those issues and add more detail to
what was proposed. That was agreed
by the Executive, and we then went
several stages further in the drafting
of the legislation and added yet more
layers of detail. The direct referencing
of the heads of agreement in the Bill,
as it were, somewhat short-circuits
that process; it brings us back to that
political document, which is simply not
drafted in the same way.

In developing the policy proposals, we
were aware of the tension between
paragraph 5 in the heads of agreement
and paragraph 10. It was the Minister’s
suggestion, and the Executive agreed,
that the way to resolve that tension

and to give effect to the heads of
agreement was through the employment
arrangements that we have set out

in the Bill. They are that you have a
single employer, ESA, which satisfies
paragraph 5, but you delegate the
carrying out of employment functions to
boards of governors, which satisfies the
requirement of paragraph 10. Regarding
the particular clauses where the heads
of agreement are referred to, | think

we need to look at just how we can

be certain that we have captured the
detailed policy intention of the Executive
in making that reference in the clause.

| have to confess, Danny, that, at this
point, a fairly considerable amount of
work probably needs to be done on
those clauses.

Mr Kinahan: OK; thank you. My second
query stems from that and is a matter
that we have touched on before. It
concerns the role of a tribunal, which will
be at OFMDFM level. What will its scope
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be? Who will be appointed? Is it a legal
body or otherwise? It is going to be the
main power over the first year or two as
every dispute is sorted. Therefore, we
really need to know what it will be and
what its guidelines are.

Mr Stewart: Like you, | await the
proposals from our colleagues in
OFMDFM to see where that will go. It

is still at a very early stage. We simply
do not have any firm proposals yet as
to the membership of the tribunal or
how it will operate. It would not surprise
me if it were a straightforward three-
person tribunal, probably with a legally
qualified chair, such as a barrister or
solicitor of, typically, five or seven years’
standing, and perhaps two other people
who might be chosen because they
have a particular background in, say,
employment law or education. It may be
that the First Minister and the deputy
First Minister will wish to have a role

in choosing people for appointment to
the tribunal, or will at least want to be
consulted before the appointments are
made. All of that has yet to emerge by
way of proposals.

The tribunal will essentially be able to
do three things if a disputed scheme
is referred to it. It can either order
ESA to approve the scheme as it is,
without modification, or it can order
ESA to approve the scheme with some
modifications, or the tribunal could
decide to make a scheme itself. The
outcome is definitive whichever way;
the intention is that, at the end of
the tribunal process, the school has
a scheme, the dispute is settled and
matters can go forward.

Mr Kinahan: My third question follows
on from that. You talk about flexibility
and the role being restricted. However,
on my first and second reading of

the Bill, there seemed to be a large
number of areas — whether to do with
the employment scheme, a scheme of
management or everything that is being
passed down to the governors — where,
if the governors are not doing what ESA
thinks they should, either on educational
excellence or children’s welfare, ESA has
the overbearing power to come in and
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say, “You are not doing that right”. You
can read it that there is an overpowering
role for ESA and the Department. That is
what concerns me, which is why my last
question was on the tribunals. | assume
that, if another, say, five or six sets of
rules, guidelines and legislation are to
come in, the tribunal will interpret them.
Therefore, the Bill gives massive power
to the Department and ESA, yet we do
not know half the regulations and the
rules that are coming in the future, and
those will shape the Bill.

Mr Stewart: That is a fair point, and |
am sure that the Committee, as was
the case last time, will want to see

the colour of our money on that. You

will want to see the detail of those
regulations before the Bill passes to the
end of Committee Stage. | do not think
that that would be an unreasonable
thing for you to look for.

On the overall interpretation, it is

not meant to be the heavyweight
interventionist role that you may fear. It
is perhaps worth looking at the history
and the evolution of the provisions.

We started off deliberately with the
intention of having very little regulation
on this. The core principle was that it
was to be delegated, and schools were
to choose the extent of the delegation.
In essence, schools were to write the
rules that they would follow day to day.
ESA would simply approve those, and
on it would go. There would be, and
there will be, a statutory duty on ESA to
put into effect decisions that boards of
governors make. The only role for ESA
in challenging a decision would be if it
felt that a board of governors had not
followed its own rules. If ESA were to
come to that conclusion, it would not be
allowed to second-guess and impose
its own alternative decision. Its powers
are limited simply to referring the matter
back to the board of governors and
saying, “You did not follow your own
rules, so please have another go and
please follow your own rules this time.”
It cannot substitute its own decision for
that of the board of governors.

There were many concerns about
that, not least among Committee

155.

156.

157.

members, who felt that leaving things
as open as that, first, left schools in a
position of uncertainty and, secondly,
perhaps might leave the door open

for interference by ESA or by the
Department. So, we gradually added
more layers of regulation. The first
proposal was that we would move
beyond guidance and have regulations
in subordinate legislation to say what
must be in a scheme and what cannot
be in a scheme. That resolved some of
the concerns, but some stakeholders
still felt that that was not enough and
that the Department could change the
regulations and interfere with this. They
felt that it did not give them enough
certainty. So, instead of regulations, we
have moved these provisions into the Bill,
and that is why they are in schedule 2.

That still did not resolve all the
concerns, and it was felt that there was
a need for this independent challenge
mechanism as regards ESA. That still
did not resolve the concerns. It was

still felt that there were too many
opportunities for ESA to interfere, either
by rejecting a scheme unreasonably or
by modifying a scheme unreasonably,
so all of that has been cut back as well.
As | said in my presentation, we have
moved from having minimal regulation
and potential heavyweight intervention
to the opposite. It is now very limited
intervention and quite significant and
heavily engineered regulation. That is a
double-edged sword. On the one hand,
it gives schools and other stakeholders
some certainty about what they can and
cannot do and what ESA can and cannot
do. On the other hand, we now have a
very complex set of provisions and a
very complex set of rules for a board

of governors to sit down and find their
way through. All of that, of course, is an
Executive decision.

Mr Kinahan: It still terrifies me.

Mrs Dobson: Chris, it is nice to meet
you for the first time. | will follow on
from Brenda’s comments and explore

a bit further the matter of ethos. | have
met representatives from the voluntary
grammar sector, which you spoke about
earlier. They are extremely concerned
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that the ethos of their school will be
lost once ESA is established. How

do you intend to specifically define
the commitment of governors to the
school ethos? How will you know how
committed they are to the ethos?

Mr Stewart: | think that that will have
to be built into the application process
for potential governors. In one sense,

it is not an entirely new thing. Potential
governors already indicate the types of
schools or the particular schools that
they wish to serve. So, in nominating
themselves for governorship, they are
already indicating at least an interest in,
if not outright support for, the ethos of
a particular school. | think that we will
need to sharpen up the questioning and
the application forms.

Mrs Dobson: Who decides on the ethos?
Does ESA decide? Ultimately, whose
decision is the ethos of the school?

Mr Stewart: That would be a matter
for the school. Ethos is one of those
difficult things to define. We can all
recognise it, but defining it or writing

it down and capturing it in any sort of
documentation is incredibly difficult. A
core principle is that it is not for ESA,
the Department or any other statutory
authority to define something like ethos.
For ethos to be effective, it has to be
something that comes from within the
school, with the genuine buy-in of the
whole school community. As | said, we
need to look for that by sharpening up
the questioning on the application forms
for prospective governors, asking them
to indicate, perhaps, which schools or
types of schools they wish to serve on
and why. In asking the question why, we
would be looking for commitment to the
ethos of the school.

Mrs Dobson: | am pleased that you
spoke about retaining the school ethos,
because that is a major worry out
there. Do you want to come in on that,
Jonathan?

Mr Craig: Is that all right, Chair?

The Chairperson: If you want to, yes.
That just made my job a lot easier, Jo-
Anne. Thanks.
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Mr Craig: Jo-Anne raised an interesting
point. Last week, | sat down with
Friends’ School, one of the local
grammar schools. As a Quaker school,
its ethos is very much a religious one.
Is there a role for the trustees when it
comes to the appointment of the board
of governors? Have | read the Bill right?
In the case of Friends’ School, the
trustees are the governing body that
appoints the majority of governors to the
school, so the concept of keeping that
religious ethos stays within the school.
Will that continue?

Mr Stewart: Absolutely; that will
continue for that school and other
schools in the same situation, where
what are usually known as foundation
governors are appointed by trustees.
That is not changing. The proportion of
governors and the make-up of boards
of governors are not changing. The only
change is that those appointments that
are currently made by the Department
or by education and library boards will in
future be made by ESA. The proportion
and make-up of boards of governors are
not changing. Those appointed by the
trustees of a school to reflect its ethos,
history and traditions will still be there.

Mrs Dobson: | want to move on to area
planning. Clause 28 requires ESA to
consult relevant bodies when drawing,
changing or revoking plans. However,
clause 28(3) states that ESA does not
need to consult if it:

“determines that the changes to the plan for
the area are not of sufficient importance”.

How will you determine “sufficient
importance” and who makes the final
decision?

Mr Stewart: The final decision would

be for ESA. However, as with any other
such decision, if ESA were behaving
unreasonably, that could be challenged
by someone seeking judicial review. That
clause has perhaps given rise to more
concern than we hoped it would and
certainly more than we thought it would.
It is not a particularly unusual thing.

If you look at the provisions on area
planning generally, you can see that they
actually follow quite closely the Planning

145



Report on the Education Bill (NIA 14/11-15)

169.

170.

(Northern Ireland) Order 1991, in terms
of how development planning would
work. That provision is a straightforward
lift. In practice, it means that if there

is going to be a major or significant
change to a plan or there is a new plan,
the full consultation and involvement
mechanism should come into operation.
However, if it is a very minor change,
such as shifting a boundary by 50
metres or something, and there
genuinely is no significant consequence,
the provision recognises that going
through the panoply of consultation and
involvement may be unnecessary and
disproportionate. It is absolutely not
intended to give ESA an opportunity to
avoid full and proper consultation when
key decisions are being made about the
future of schools.

Mrs Dobson: That is a massive concern.
What would happen in the case of a
dispute where it is alleged that the
changes are of sufficient importance
and the Department has chosen not to
consult?

Mr Stewart: An aggrieved party could
take two routes, assuming that the
aggrieved party is a school, its board
of governors or another stakeholder.
There are two particular clauses in
the Education and Libraries (Northern
Ireland) Order 1986 that relate to this.
Article 100 contains a dispute resolution
mechanism whereby such disputes
could be referred to the Department
for resolution. Article 101, which we
mentioned earlier, goes a bit further.
Article 101 has two limbs to it. The
Department can decide to use article
101 to direct ESA to do something

if it feels that that is necessary, and
there is also a complaint mechanism
in article 101. If the Department were
to receive a complaint that ESA has
been acting unreasonably, perhaps in an
example such as this, the Department
must investigate that complaint. If the
complaint is upheld, the Department
must direct ESA to remedy the matter.
If a failure to consult on a minor
change to the plan were challenged,
the Department would be obliged to
look at that if a complaint were raised.
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If the complaint were upheld, ESA
would be directed to go through the full
consultation and involvement process.

Mrs Dobson: There are major concerns
in my constituency of Upper Bann.

Finally, the Bain review recommends:

“ESA should establish, lead and co-ordinate
planning groups that are representative of all
the educational interests”.

What are the details of how the
Department intends to establish
these groups to ensure that they are
representative? | asked Caroline that
earlier.

Mr Stewart: There is no detailed
specification on that as yet, Jo-Anne.

Mrs Dobson: You will ensure that they
are representative?

Mr Stewart: Yes. In the Bill, we have
provided for, if you like, the ability to
regulate that if it is necessary. There
is quite heavy engineering around

the area planning clauses. We can
provide guidance that ESA must take
into account, or we can bring forward
subordinate legislation — regulations
— on the content of plans and on

the process for drawing up plans. So,
if it were felt necessary to place in
legislation how those planning groups
would be constructed and involved, we
could do so. The opportunity is there.

Mrs Dobson: As you say, it needs to be
based on proper understanding of local
communities. Presumably, that means
that there would be a requirement for
the full involvement of local community
groups, parents, and so on, who have
the best knowledge — more than ESA
officials.

Mr Stewart: Absolutely. Again, there are
three levels or strands of consultation
and involvement in that. There is a

fairly standard requirement to consult
district councils and to publicise plans
and invite public comment on those.
You see that all the time in development
planning. There is also a specific duty
to go further than to consult: to consult
and involve sectoral bodies and certain
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other named persons in bodies on the
area planning groups. Then there is

a more general power to consult and
involve more widely than that, and that
involves parents, staff and providers of
youth services and early years services.
You might well ask why there is a duty
to involve some stakeholders but only
a power to involve others. The answer
is, simply, practicality. It would not be
practical to have an absolute duty to
involve every parent, every child and
every member of staff, but, clearly, it is
good practice and the Minister’s policy
intention that that involvement will be
widespread and real. It is practical,
hence there is an absolute duty to
involve the relevant sectoral bodies and
the other key stakeholders.

Mrs Dobson: So, is it up to ESA and
the Department to decide, rather than
following statutory requirements?

Mr Stewart: The backstop of statutory
requirement is there if we need it. The
Minister will want to see ESA’s proposals
on how it will carry out area planning.
They will all be subject to ministerial
approval. If he is not satisfied and feels
that regulation is necessary, the power
is there to make the regulations.

Mr Lunn: It is good to see you back, Chris.
Mr Stewart: Thank you, Trevor.

Mr Lunn: It will be nice to get some
unambiguous, clear and lucid advice.

Mr Stewart: | think that | have had at
least five votes so far.

Mr Lunn: | think that you are safe
enough for the time being.

| am sorry to harp on again, but | return
to the issue of ethos. Clause 39 refers
to the appointment of governors and the
requirement that they must subscribe
to the ethos of the school. | think that
is what it says. | am sure that the

Bill contains various requirements or
conditions that would allow a school

or, perhaps, ESA to dismiss a governor.
Would evidence that a governor did not
subscribe to the ethos of the school be
sufficient grounds for dismissal?
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Mr Stewart: | doubt it. Let me expand
on that a little, if | may. The powers

to dismiss individual governors or an
entire board of governors are, if | recall
correctly, in the Education and Libraries
(Northern Ireland) Order 2003. Article
23, | think, allows the Department to
make regulations that would provide for
the dismissal of governors or an entire
board in prescribed circumstances.
Those regulations have never been
made. The Department is considering
such a set of regulations. Therefore,
we would have to think through

very carefully what the particular
circumstances would be to justify
dismissal. Clearly, when that power
was first legislated for, | do not think
ethos considerations were part of the
deliberations. We were thinking about
things such as financial impropriety,
some sort of improper behaviour or a
gross failure to do the job of governor.
We would have to think long and hard
about whether it would be feasible or
desirable to add a test of commitment
to ethos into that.

Mr Lunn: It is in the Bill.

Mr Stewart: It is in the Bill as
something that should be taken into
account when choosing people for
appointment. However, to use it as a
test for dismissing someone would be
a whole different ball game. We would
have to think long and hard about
whether that is practicable.

Mr Lunn: Hypothetically, if the
Department appointed someone to be
a school governor, despite that school
having considerable misgivings about
that person’s ethical suitability —
“ethos” now being in the Bill where it
never was before — and that person
came to board meetings and declared
an intention to change the ethos of the
school because they did not approve
of its voluntary status, pupil selection
method, the fact that it had a bursar or
whatever else, could that be grounds for
dismissal?

Mr Stewart: | note from the early part of
your question that we are talking about
a hypothetical situation —
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Mr Lunn: Absolutely; yes.

Mr Stewart: — and | will answer in
similar vein, if | may. | think that the view
that the board of governors might take
of such behaviour, or the ultimate view
that ESA or the Department might take
of such behaviour would be, “How does
it manifest itself? What is the effect on
the running of the school?” Governors,
as individuals, are entitled to have
whatever views they wish on any matter.
However, if their behaviour is such that
it is interfering with the operation of

the board of governors and with the
running of the school, that is something
that, yes, could be taken on board.

| stress that we are talking entirely
hypothetically.

Mr Lunn: Absolutely; yes.

| go back to the employment role and
the employer/employing authority
situation, which | take to be the same
thing, so ESA is the ultimate employer
or employing authority. Who is legally
responsible, then? Is there any change
to the legal liability situation when it
comes to claims for injury or something
more complicated? | understand that,
at the moment, except in the case of
voluntary grammars, the Department
picks up the tab and that, without

any insurance of its own, claims that
are settled just have to come out of
general funds. At present, voluntary
grammars have to carry their own quite
onerous and expensive insurance,
which includes director and officers’
liability, and the whole works. Would
the new arrangements mean that, at
least theoretically, voluntary grammars
would no longer have to carry that cover
because ESA would pick up the tab?

Mr Stewart: | think that the answer
is yes, Trevor, specifically around
employment matters. There may be
certain other types of insurance that
they will continue to need to carry
because they are still the owners of
premises.

Mr Lunn: | am talking only about liability
cover.

198.

199.

200.

201.

202.
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204.

205.

Mr Stewart: For employment liability,
yes, | think that the situation is as you
described it.

Mr Lunn: | would be interested to hear
more about that.

My final question concerns — | forget
who raised it earlier — the contrast
between the explicit requirement on ESA
to foster the Irish-medium sector and
the lack of mention of the integrated
sector. You said that the integrated
education provision goes back to the
1989 order, whereas the Irish-medium
one comes from the 1998 order. Is that
correct?

Mr Stewart: The duty on Irish-medium
education is in article 89 of the 1998
order, while the duty on integrated
education is in article 64 of the 1989
order, | think.

Mr Lunn: | did say that you were lucid.
That is fair enough.

Mr Stewart: | cannot sleep at night
without a good feed of the 1986 order.
[Laughter.]

Mr Lunn: | think that you said in your
presentation that bits of these orders
had been done away with and that some
of them had been carried into this Bill.
Why, when a major Bill is being prepared,
is the opportunity not taken to tidy up
the whole thing? It does not make sense
to me. | accept what you say, but NICIE
and the Irish-medium sector appear to
be getting slightly different treatment.

It would have been so easy to bring
forward the NICIE requirement as well.

Mr Stewart: You ask two questions.
One is a technical one, and the other
is a policy one, on which | can hide
behind my usual answer that that is a
matter for the Minister. The Minister
and, ultimately, the Executive make

the decisions on which provisions are
included in the Bill and which are not,
and that is not a matter for me. On the
technical question about consolidation,
yes, that is almost a civil servant’s
prayer. The short answer is that you
cannot hit a moving target. We cannot
consolidate the legislation until we stop
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212.

making more. It may be that, after this
Bill, the General Teaching Council Bill,
which is in the pipeline, and perhaps
another Bill that will come after that, we
will have an opportunity to pause and
say let us move from having 14 orders,
as it might be then, to one or two. That
is a huge task. It would be well worth
doing and be of considerable benefit to
everyone in education if we can have a
much simpler canon of education law
that people can easily access.

Mr Lunn: You could not say, in a Bill
such as this, that all the provisions of
the 1989 order, except those that have
been expunged, are now considered to
be part of this Bill? You could add an
addendum to say what the 1989 order
said.

Mr Stewart: You might think that |
would say this as a civil servant, but it
is not as easy as that. Some people
might look at this Bill and say that it is
just the Bill that we had last time and
the second Bill that did not really see
the light of day with a few bits chopped
off and put together. In a sense, it is,
but the instructions to the draftsman
to prepare run to 55 pages. The task
of consolidating existing legislation is
possible, but it would be a mammoth
one. It would be one that the Office

of the Legislative Counsel would take
forward rather than administrative civil
servants, and it would be a very major
task that would probably require a year
or two.

Mr Lunn: | am finished, Chairman. | am
told that the argument about substitute
teachers and the Department’s ability to
restrict the use of retired teachers that
is before the Public Accounts Committee
started in the early 1980s. It is still
going on, so it must relate to some
order that was made even before that.

Mr Stewart: This started in 2002, when
| was a young man.

Mr Lunn: You are still a young man.

Mr Stewart: Thank you. Can we have
that recorded?

The Chairperson: It is recorded.

213.

214.

215.

216.

Chris, we have opened up the
discussion, and there is a raft of other
things that we need to come back to.

| will put some other concerns on the
table, the first of which is to do with
inspections. People were worried that
ESA would be Big Brother, and a lot

of that has been clawed back, albeit

in regulations that are subject to the
control of the Assembly so that ESA is
not seen as Big Brother. The powers
that have been given to the inspectorate
make it look like some organisation
from a former Communist state. |
cannot see what giving an inspector the
power to collect papers, documents and
computers has to do with ensuring that
a child is getting a good education, other
than an inspector being used to identify
primary schools that are not complying
with guidance from the Department

on independent tests. It has other
wider implications. That is a personal
view, not the Committee’s view, that

the inspectorate should be separate
from the Department and should have
the power to inspect the Department
as much as it does the schools. | can
tell you that that would raise some
concerns. It should be there for the
benefit of children, not for the benefit
of an institution. | have major concerns
about the inspectorate.

The other concern is about clause
3(4) and clause 3(5), which are on
employment. More work needs to be
done, and | understand that those
subsections were put in very quickly.

When will we get the Department’s
view as to how that will be modified,
changed or enhanced? The Bill has

its Second Stage on Monday, and we
do not want to delay the way in which
we deal with it. However, the changes
that the Department tells us that it will
bring in will form an integral part of our
decisions. Have we any indication now
as to what the timescale is for that
further piece of work?

Mr Stewart: Not as yet, Chair, but |
absolutely recognise your point that
the Committee will want to see our
proposals on that as early as possible.
| will take a further steer from the
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Minister on what direction he wants
those clauses to go in.

The Chairperson: The other point — this
may help Trevor, and it will certainly help
us all — is that we have the repeals at
the end of the Bill. You may tell me that
they are already there and we have not
seen them, but do we have the orders
that will remain in operation, as regards
the 11 other pieces of subordinate
legislation? We have all the repeals, but
may we also have a list of what remains
in existence, for the purpose of cross-
referencing?

Mr Stewart: Yes. If | recall correctly, |
think that last time we produced for you
a paper that set out the scope of the
existing orders. We can get that out and
dust it off again, yes.

225.

The Chairperson: That would be very
helpful.

Mr Stewart: On inspection, the effect
of the particular provisions differs

for the three Departments for whom

the inspectorate operates. For the
Department for Employment and
Learning, the powers are essentially
unchanged. They are the same as those
in the 1986 order. For the Department
of Culture, Arts and Leisure (DCAL),
they are actually chopped back a bit.
DCAL did not see the need for extensive
specific powers for inspection; hence
they are not in the Bill. DCAL inspections
will be carried out under one very
simple, broad provision that is in the
Libraries Act (Northern Ireland) 2008.

On the provisions on the inspection of
schools, | absolutely hear what you say
about inspecting the Department. | think
that, for the time being, we will simply
have to submit ourselves to scrutiny

by the Committee until or unless that
changes.

226.

Yes, the powers are enhanced from
those in the 1986 order. We will of
course take on board carefully the views
of the Committee and of individual
members as to whether that is the right
direction. However, they are perhaps

not as progressive or as unusual as

you fear. Those particular provisions are

223.

224,

almost a direct lift from some of the
powers that Ofsted has in the Education
Act 2005, and we did not even carry
them all across. Therefore, they are not
unusual but would be a standard tool in
the box that any inspectorate would have.

The Chairperson: Yes, but those were
not the powers that CCEA wanted Ofsted
to have for its inspection. That is one of
the reasons why CCEA decided that it
might want to go down a separate route
and not become as much under the
oversight of Ofsted or Ofqual — Ofsted
for the purpose of inspections. We will
have to revisit that one.

Mr Stewart: CCEA would be within the
scope of the inspection provisions that
are in the Bill, as would be ESA.

Mr Kinahan: Consultation is one of

my biggest concerns. From the brief
that we got beforehand, we know that
consultation was last done, | think, in
2006. A whole lot of children have gone
through the system in that time; a whole
lot of parents are no longer involved;
and a lot of new parents and teachers
are involved. Are there any plans to
re-consult? On the back of that, having
spoken to various bodies yesterday that
represent parents and teachers, | get
the sense that there is a great feeling
out there that they have no idea what is
coming. No one has explained it, given
them a chance to discuss it and get

us to the point at which we get to how
we all see consultation, which is that it
has been decided that this is your last
chance to have a good go at us. Is there
a plan for proper consultation?

Mr Stewart: The point is well made
about communicating what is happening
to the education sector and those in
it. | absolutely accept the point that
you make on the importance of doing
so. There are no plans for formal
consultation. Like everyone else in
the Department, | have to follow the
decisions that have been made by the
Executive. The Executive decided to
proceed with what was set out in the
heads of agreement. In the heads of
agreement, the timescale was very
exacting. In fact, the Bill should now
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be law. It should have come into effect

last July, but there simply was not time,
within the timescale that was set for us
by the Executive, for public consultation.

Mr Kinahan: | move on to an issue that
we touched on earlier. How is ESA going
to work locally? There will no longer be
five boards, but Fermanagh or Omagh
or Antrim may want to work in different
ways. Will there be a local management
grouping or system?

Mr Stewart: Yes, there will. Last time,
this was a very significant concern on
the part of many members that there
was a real danger that ESA could

be some sort of remote monolith,
interfering in schools from a distance.
They felt that, on the one hand, it would
be a heavy hand from the centre, while,
on the other hand, it would not provide
the close support and understanding
that we know that colleagues in
education and library boards do provide.

In response to that, the previous
Minister made it very clear that the
location strategy needed to include
proposals for local offices. The idea was
not that services would be withdrawn.
What you might call back-office services
could be concentrated in a number

of hubs, but front-office services,

which need to face schools and other
education providers, far from being
moved further away from them, needed
to be moved closer, through a network
of small local offices that would be

on hand and very responsive to what
schools need. That remains the policy.

Mr Kinahan: Is there a draft of that plan?

Mr Stewart: No, not yet. It is one of the
pieces of work that had got a certain
distance last time around and that went
into abeyance when the Bill fell, and it
now needs to be taken forward again.

Mr Kinahan: | have two more questions.
Your briefing paper talks about
supporting professional development
and says that ESA will support schools
or groups of schools to provide or
procure services themselves. Is there a
plan to pass more spending decisions
down to schools in future?
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Mr Stewart: Yes. One of the criticisms
that is often made, rightly or wrongly,
of education and library boards is

that although it has very good people
working in it, the Curriculum Advisory
and Support Service (CASS) is too
inflexible. It provides certain services,
and if those are what schools need,
they can avail themselves of them. If
those are not what schools need, there
is nothing else, so the proposal here is
for something much more flexible. ESA
will still provide services, but schools
may wish to provide them themselves.
They may wish to get together in groups
and either provide them for themselves
or procure them for themselves. It is to
provide for that flexibility and to ensure
that schools get what they need, as
opposed to what ESA wants to provide.

Mr Kinahan: My last question is on
clause 2(5), which deals with Irish-
medium education. It begins:

“ ESA shall ensure that its functions relating
to grant-aided schools”.

That implies to me that all grant-aided
schools are going to have to teach Irish
in future.

Mr Stewart: No. Let me reassure you on
that. It is about ESA’s functions rather
than the school’s functions.

The Chairperson: Following on from
that, | take issue with you, Chris, about
CASS. In lots of boards, CASS does

not even exist because of the vacancy
controls from 2006. Where it is located
unfortunately has not become an issue,
because it is hardly there.

One of the biggest issues to do with
financial arrangements in schools is the
split. | know that there is not a straight
comparison between authorities in
England and here, but we see all the
figures that show that the delegated
budget in other jurisdictions is 75%-plus,
whereas here a huge amount of money
is still retained. Depending on what
figures you look at, anything from 55% to
60% is still held by the centre. We were
always told that one of the reasons why
the delegated budget could not move
more towards the schools is because
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you have to give it to the education

and library boards, who then decide to
do all the things that they have done
historically. What is the financial model
that will underpin that process? Have we
any idea about what the new delegated
budget will look like?

Mr Stewart: That is not so much an
issue for this Bill as an issue for the
review of the common funding scheme,

which Sir Bob Salisbury is taking forward.

The Chairperson: He is coming to us
next week.

Members, thank you. Chris, thank you
very much. | have no doubt that we will
be seeing more of you in the weeks
ahead.

Mr Stewart: | apologise to members for
that.

The Chairperson: Thank you for coming
to Omagh. | appreciate that it is a
journey for you.
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244. The Chairperson: We move to the
research briefing on the Education Bill. |
thank Caroline for a very comprehensive
paper. As always, Caroline produces for
the Education Committee information
that is invaluable to us. Caroline, thank

you again.

245. Miss Caroline Perry (Research and
Library Service): The Education Bill
provides for the establishment of the
Education and Skills Authority (ESA) and
introduces a range of other provisions
relating to the management and
governance of schools. In this briefing,
I will touch on some of the key clauses
as set out in the executive summary.

| will look at how they are different to
the current provision, and | will discuss
some areas that could be given further
consideration. | am happy to take any
questions afterwards.

246. First, | will look at Part 1 of the Bill,
which is on ESA. Clause 3 brings
about a key change in the existing
arrangements in that ESA will become
the single employing authority for all
staff in grant-aided schools. ESA will
have responsibility for the collective
employment functions, such as
strategic workforce planning and trade
union negotiations, but school-specific
functions, such as recruitment and

247.

248.

staff discipline, will be delegated to
the boards of governors of individual
schools. This clause also details the
submitting authority of schools, which
will be responsible for preparing an
employment scheme and a scheme of
management. That will be the boards
of governors for controlled or grant-
maintained integrated schools and the
trustees for voluntary schools, or the
trustees can delegate that to the boards
of governors. Where the trustees are
the submitting authority, they have to
have due regard to the views of boards
of governors, so consideration could
be given to the weighting that is to be
given to their view. It is important to
note that clause 3(5) confirms that the
role of boards of governors in changing
admissions criteria for a school remains
the same, so they retain that right.

I will now look at employment schemes
and schemes of management. Under
clauses 4 and 5, the submitting
authorities will be required to prepare
and submit to ESA an employment
scheme, which will set out the
employment functions that are to be
carried out by the boards of governors,
such as the appointment of staff and
arrangements for discipline. Under
clause 5, the Department may issue
guidance, including model schemes,
and submitting authorities have to have
regard to such guidance in developing
their schemes. Clauses 33 and 34
require every school to have in place a
scheme of management that will provide
for the membership and procedures

of boards of governors and the
management of the school.

The requirements for the content

of schemes of management will be
broadly similar to those that are in
place; they have been in place since
1989. The key differences relate to
who has responsibility for developing
schemes. Currently, it is the Council for
Catholic Maintained Schools (CCMS)
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and the education and library boards
for maintained and controlled schools
respectively, and it is the boards of
governors for voluntary and grant-
maintained integrated schools.

The other key differences relate to the
use of model schemes devised by the
Department. Currently, for controlled and
maintained schools, standard schemes
are in place that are devised by CCMS
and the education and library boards,
but the voluntary grammar and grant-
maintained integrated schools will have
their own scheme of management.
Finally, it offers boards of governors
the opportunity to refer schemes to a
tribunal if they are not happy with them.

If a scheme differs from a model
scheme, the submitting authority has
to give ESA information on how it
differs from that model scheme. In this
area, consideration could be given to

a number of factors; for example, the
basis on which the model schemes
will be devised, whether that is the
management type, school phase or
school size. Other factors could be the
extent to which submitting authorities
will be permitted to differ from model
schemes in practice and any potential
implications of using model schemes for
school autonomy and flexibility.

Clause 24 puts area planning into
statute for the first time. Under clause
28, ESA has to consult the relevant
interests in preparing, revising or
revoking the plans. Clause 28(3) states
that this requirement does not apply:

“if ESA determines that the changes to
the plan for the area are not of sufficient
importance”.

Consideration can be given to a number
of areas here. For example, how those
areas will be decided and whether
plans for neighbouring areas will be
considered together; whether plans will
take into account cross-border provision;
what criteria and indicators will be used
to determine the adequacy of current
provision; what data and indicators will
be used to forecast enrolments; and
whether a rural-proofing process will be

253.
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256.

carried out on area plans to see whether
there will be a differential impact.

The Bill also introduces new
arrangements for governors. Clause

38 places a new statutory duty on
boards of governors to promote high
standards of educational attainment by
pupils. Consideration might be given

to how high standards of educational
attainment will be defined; the potential
implications of that for the recruitment
and retention of governors, particularly
for schools that face challenging
circumstances; and the implications for
boards of governors if the educational
attainment in their school is deemed to
be of an inadequate standard.

Under clause 39, ESA is required to
appoint governors that are committed
to the ethos of the school — in the
case of Irish-medium schools or those
with an Irish-medium unit or stream, to
the viability of that part of the school.
Consideration might be given to the
implications of those requirements for
the recruitment of governors. So, for
example, how the commitment to a
particular ethos or the viability of the
school will be defined and the process
by which that will be ascertained in
practice.

Clause 44 deals with school inspections
and educational and youth services.
There are quite significant changes
here. They include a widening of the
role, so that the inspectors will be
required to advise the Department on
any aspect of establishments, whereas
they are currently required to advise

on any aspect of the curriculum. The
areas that inspectors may inspect

and report on are detailed and include
teaching and learning management,

as well as equipment, resources and
accommodation. They will have new
powers to inspect, copy or take away
documents from the establishment
being inspected, and to obtain access to
any computer and associated material.
It is stated that that power may be
exercised “at reasonable times only”.

There is a new duty on the responsible
authority — typically, the board of
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governors — to prepare and publish

a statement on the actions that it
intends to take in light of the inspection
report. Consideration might be given

to the potential implications of

these changes for the schools, the
boards of governors and for the staff.
Clarification might be sought on how the
inspection of equipment, resources and
accommodation will feed in to inspection
reports and ratings; how any documents
taken will be used and stored; and what
is meant by “at reasonable times only”.

Clause 62 sets out requirements for the
Office of the First Minister and deputy
First Minister to make regulations for
the appointment of the tribunal that
would review decisions on appointment
schemes and schemes of management.
That is to ensure that they align with the
legislation and the heads of agreement.
Consideration might be given to how
that tribunal will be appointed and what
measures will be taken to ensure that it
is independent and objective.

Clause 63 deals with, and sets

out definitions for, sectoral bodies.
Consideration could be given to the
timescales for those bodies to be
established and the proposed funding
arrangements for them.

Finally, the membership of ESA:
schedule 1 states that there will be

a chair appointed by the Department.
There will be 12 appointed members;
four will represent the interests of
controlled schools, four the trustees

of maintained schools and four will

be representative of the community in
Northern Ireland. There will also be eight
political members, appointed under
d’Hondt on the basis of party strengths
in the Assembly. Consideration might

be given to the extent to which that
proposed membership represents the
interest of all stakeholders in education
and the wider community, and whether it
is likely to result in an appropriate mix of
skills and expertise.

The Chairperson: Caroline, thank

you very much. | will watch and listen
carefully on Monday to see how many
members actually use Caroline’s paper,

261.
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267.

but don’t you be watching me. | will open
the meeting to members’ questions
because, as | said, yours is an extremely
useful and very good overview. Thank you
very much for an invaluable piece of work.

Mr Kinahan: | feel much the same; the
overview is very useful. Most of our
questions will be for the Department
rather than you, Caroline.

The Chairperson: Sorry for interrupting.
Somebody’s mobile phone is going off.
Might it be in the public gallery? No? |
hope that it is not Robert Herron’s. May
| just welcome the Reverend Robert
Herron from the Western Education

and Library Board. We look forward to
meeting you later. Sorry, continue Danny.

Mr Kinahan: | think that | will leave my
questioning for the Department. Thank
you Caroline.

Mrs Dobson: The paper is excellent, as
usual. | have a couple of points. From
your briefing paper, it appears that there
was very little consultation for a Bill of
this size and scope. Is that normal?

Miss Perry: | had a look at previous Bills
that had been through the Assembly.
There has been policy consultation on
this from around 2006. That was done
on 87% of Bills that have come through
the Assembly since 2006. With regard
to consultation that has been done on
draft legislation, that has been done
on 27% of Bills. So it is fairly in line.
However, there have been quite a few
changes made to this legislation since
those initial policy consultations were
done in 2006.

Mrs Dobson: It just appears that, with
four years to consult, there has been
very little consultation. We can see also
that the Department has not consulted
with the public or schools. When you
were conducting your research, did you
find any evidence that it consulted with
other third parties, possibly private
consultants? Is there any evidence of
that?

Miss Perry: | am not sure about that.
| know that the consultation involved
a working group and a range of
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stakeholders in all the policy papers
and the ongoing development of the
legislation. | am not sure about third
parties.

Mrs Dobson: Could that be explored? It
would be useful to find out whether they
had done that.

Miss Perry: Certainly, the departmental
official, Chris Stewart, might be able to
answer that question for you.

Mrs Dobson: Finally, in your section on
area planning, you say:

“ESA should establish, lead and co-ordinate
planning groups that are representative of all
the educational interests”.

Have you any details of how the
Department intends to establish
ESA’s groups and ensure that they are
representative?

280.

Miss Perry: No, it is not clear in

the legislation or in the explanatory
and financial memorandum. Those
recommendations were from the Bain
review of 2006, the report of which
recommended area-based planning.
That was Bain’s vision for area-based
planning. Clarification could be sought
as to how that would work in practice.

Mrs Dobson: That would be useful.
Thank you very much, Caroline.

Mr Lunn: Thanks again, Caroline.
Definitely, we are going to go to the
employment schemes, employing
authority, employer, and so on.

The voluntary grammar schools

have a concern about their loss of
independence and freedom of action,
the independent control of their own
schools, and their ability to make these
schemes and control them. What seems
to be happening is that the Department
is saying that ESA is just a longstop or
a backup in case all else fails. These
schools will continue to have the same
autonomy. | have not had a close look
at all this yet, but when | looked through
the Bill, it says, fairly explicitly at times,
that that is exactly what the schools will
have. However, they are still concerned
about it.
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Clause 4(6), on the bottom of page 3 of
the Bill, refers to schedule 2. | am trying
not to get too technical here; | have
been lying awake all night worrying about
this. [Laughter.]

The Chairperson: Well, you had not very
long to do so. | had only from 2 am to 6 am.

Mr Lunn: Schedule 2 is the “Provisions
required in employment schemes” and,
in simple terms, clause 4(6), on page 3
says:

“The Department may by order amend
Schedule 2”.

So:

“The Lord giveth and the Lord taketh away”.
There is always a caveat, is there not?
The Chairperson: There is.

Mr Lunn: | know, from speaking to the
Governing Bodies Association, that

it is concerned by that. Have you any
thoughts on that?

Miss Perry: Do you mean about the
power to change that?

Mr Lunn: | mean about the assurances
— | do not want to ask you a political
question. | mean about the assurances
that have been given to the voluntary
grammar schools, and the fears that
those schools have, in particular, the
fear that they may not be allowed to be
represented as a sectoral body. | am not
necessarily a huge fan of the grammar
schools but | think they have a point.
They have, what is it, 40% of the post-
primary intake?

The Chairperson: | think it is 46%.

Mr Lunn: Let us say that voluntary
grammars have 40% of the post-primary
school population, and yet they will

not be formally represented. They are
sensitive about these things. Maybe we
do not want to go into that level of detail
today, but | wonder about that line.

The Chairperson: Perhaps, in fairness,
Chris should deal with that. Caroline
may want to comment, however.
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Miss Perry: Certainly, it is by order,

so | guess that we would have to

bring in regulations to change that.
Schedule 2 sets out what will be in the
employment scheme. When producing
their scheme, they must have regard
to model schemes and guidance from
the Department. | cannot speak for the
Governing Bodies Association. Perhaps
there are concerns around that; | am not
sure.

Mr Lunn: | do not want to put you on
the spot. It is more about the legal
interpretation of what that means.

It looks pretty straightforward. | will
ask [Inaudible due to mobile phone
interference.]

The Chairperson: OK. In the absence of
any other comments, thank you again,
Caroline. | cannot stress enough that
your paper is very useful. | always like
an overview and summary of any paper
that | get, and this is very useful.
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289. The Chairperson: The next item on the
agenda is the Committee Stage of the
Education Bill. The Committee Stage
commenced on 15 October and is
scheduled to conclude on 3 December.
Standing Orders allow a Committee

to put before the Assembly a motion
to extend a Committee Stage. The
Committee Clerk’s note sets out a
timetable for evidence-taking that takes
us to the end of January, followed by
informal and then formal clause-by-
clause scrutiny, which takes us to the
end of March. It is therefore proposed
to extend the Committee Stage until 8
April. If the Committee completes its

evidence-taking and deliberations earlier,

a report can be produced more quickly
and the Committee Stage immediately
concluded. The 8 April 2013 reporting
date would allow the Department ample
time to arrange the subsequent stages
of the Bill before mid-May.

290. One of the issues to come out over the
past couple of weeks has been trying
to get all the organisations into some
order and to get responses from them,
even at this stage, in relation to a date.
Yesterday, | received a letter from one
of the unions, which | passed on to the
Committee Clerk, dated 6 November. It
was about the union coming to address
the Committee. That is beginning to
filter out, even though we have put out
the advert and have e-mailed. | want to
be absolutely sure that, given the huge
importance of the issue, we will not
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have any organisation or group feeling
that they have been ignored or that their
views have not been heard. That has
delayed us somewhat in putting a table
together. The Committee Clerk assures
me, however, that we are making
progress on that.

Is the Committee content to put down a
motion to extend the Committee Stage
of the Education Bill until 8 April 2013?

Members indicated assent.

Mr Kinahan: As | try to learn the job,
and everything else at the same time, |
find that parents are the hardest group
to speak to. There are parent teacher
associations, Parents Aloud, and two or
three other organisations. However, we
need to make sure that we find a way of
talking to parents, because there does
not seem to be a central organisation.

The Chairperson: One of the

difficulties is knowing how much union
representatives reflect their members,
and how much governing bodies right
across the piece — the Council for

the Curriculum, Examinations and
Assessment, the Council for Catholic
Maintained Schools, right through

to the boards — reflect the views of
their membership. That is always a big
challenge. We need to find a way of
ensuring that the public understands
what this is all about, because vested
interests will ensure that there is a
version out there of what they think it is
all about. We may have our views, but as
a Committee, we want to try to ensure
that we hear a wide spectrum of views
and that we are well informed on all the
issues.

Mr Lunn: | tend to agree with Danny. |
do not think that we can do much about
organisations; we have to assume

that they reflect their members’ views,
particularly the unions. However, my
impression of any consultation is that,
by and large, the wider public does not
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even know that it is going on. People
would have to be very committed to
their school and to the interests of
their children — as everyone should

be; however, these things pass them

by. That must be the fault of the
consultation organisers for not putting it
out widely enough.

The Chairperson: The Committee Clerk
can keep me right here, but there are
organisations like the parent teacher
associations that interact with parents.
| am speaking tonight at the primary
principals’ AGM —

Mr Lunn: The Primary School Governors
Association.

The Chairperson: There is an
opportunity for us to ask those groups
how they engage with parents. Maybe
we should look at doing an event
specifically for parents and those types
of organisations, and not have the
unions, or — | am just using that as

an example — not have those types of
organisations coming to an event similar
to what we did in the Long Gallery. We
should give that serious consideration.

Mr Rogers: | agree absolutely. | see
there that that particular report talks
about extra sessions at Easter and
Christmas and whatever else. We should
even have enough flexibility whereby
another day or afternoon in the week
would suit us to fit in another evidence
session. | agree wholeheartedly with the
idea of a stakeholder event.

The Chairperson: There is an issue with
time in the Senate Chamber, because
the Health Committee is looking at
moving to another room. So, we can go
from 10.00 am until 2.00 pm or later if
we need to. You know how it is: if you
take briefings from two organisations,
it just runs on and on, and could be
longer. | do not want to get to the point
where we are rushing things through

to salve our conscience and saying,
“We have had those organisations.

We have listened to what they had to
say.” Everybody should genuinely have
an opportunity to quiz them and ask
questions of them.
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Mr Lunn: | do not want to be hard on any
particular grouping, but we could ask
them to present jointly, and | am thinking
particularly of the unions. It would
surprise me if the message coming

from the various teachers’ unions was
variable, so why not have them all in
here together?

The other thing is that — and | am not
saying that we are not — | hope we are
giving this enough priority and urgency.
It is very important that we get it right,
but it is also very important that we get
it finalised. The Social Development
Committee is meeting three days a
week on the Welfare Reform Bill, and it
met over the Halloween break. That is
dedication.

Mrs Dobson: The Agriculture Committee
is meeting twice a week.

The Chairperson: The reason for that is
that the Treasury has put a time-bound

process in place for the Welfare Reform
Bill. That is why the Social Development
Committee has to meet more frequently.

Mr Lunn: | understand that. This is
urgent because of the dire straits

that the education system is in, the
state of the boards and the general
apprehension and uncertainty that
exists out there about all this. The
sooner we can get on with it and finalise
it, the better. Last time, we took nine
or 10 months to scrutinise the first
Bill. That was a total waste of time in
the end, and we did not even get to the
second Bill, and if we had, you could
have been talking 18 months. | am
fearful that the new deadline will slip.

The Chairperson: | do not agree that
it was a waste of time. We needed to
make sure that we got all the issues
aired, and we certainly did.

Mr Lunn: Yes, there was plenty of air.
Hot air, mostly.

The Committee Clerk: The deadline of
8 April is now agreed by the Committee.
We cannot slip, and we will not get
another chance. The Speaker will not
accept a motion for a further extension.
So, 8 April is the drop-dead date.
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| used to be the Clerk of the Social
Development Committee, and we were
briefing about that Bill two years ago.
As it went through Westminster, the
stakeholders were very well informed
and were able to come to the Social
Development Committee with their
amendments drafted. They have just
brought back the amendments that they
had drafted for the previous Bill. The
issue with our stakeholders for this Bill
is that they did not see it until it was
introduced on 5 October. So, if we had
asked them to come to the Committee
immediately after the Second Stage,
they would not have been able to talk
about the Bill. That is why | had to give
them until 16 November. Only a few
have responded so far. Now, | expect a
deluge by Friday. That is why the timing
is the way it is. As the Chair rightly
said, with the Welfare Reform Bill, there
was the parity issue. Whether or not
you accept that that concept is valid,
the Committee has been working to a
particular timescale so that parity is not
breached.

Mr Lunn: Between now and 8 April,

at a rough guess, we have about 14
meetings, and we have other business
to do.

The Chairperson: That is why we have
said that we need to consider longer
meetings, and if we have to, we will have
other meetings as well.

Mr Lunn: We just need to give it the
priority it deserves.

The Chairperson: | do not want us to
take our eye off the ball of all that is in
this document either, and all the other
issues in education. Otherwise, people
will say, “You were so wrapped up in one
issue that you did not pay any attention
to these other things.” So, we have

a huge amount of work to do. If you
listened to what was in the media the
other day, you would think that we did no
work in the Assembly. We all know how
many hours we put in, and we do not
have to put our diaries into the ‘Belfast
Telegraph’ to prove how efficient we are.
If we did that, we would try to do it in a
way that reflected what does happen.
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Mr Lunn: | should perhaps qualify my
“total waste of time” remark. It was

a waste of time because the Bill did

not go ahead. However, it was also
groundwork for what we are doing now.
Of the discussion we had then, we could
have 90% of it again now, or else draw
from it and try to shorten it a bit; that

is the thing. It will be helpful that all the
parties around the table have some sort
of commitment to making this thing go
through.

Mr Sheehan: | agree that we should be
as thorough as possible in our work on
this issue. However, | introduce one note
of caution: the research suggests that
the longer a meeting goes on, the less
efficient it becomes. | ask the Chair in
particular to be more direct and to the
point on some issues.

The Chairperson: That has been noted,
although whether it will be heeded will
be determined by the answers that we
get.

Mr Rogers: At least two members of
this Committee, Michaela and myself,
have the Public Accounts Committee
meeting in the afternoon. So, if you
have longer meetings, we will be cut out
completely.

On Trevor’s point, should we be going for
a second evidence session every week
in the month of January to see where we
are?

Mr Craig: Pat and | have a Policing
Board committee meeting this
afternoon.

Miss M Mcllveen: We will just have to
start at 6.00 am.

The Chairperson: We will just have to be
here early.

Mr Craig: That is not a problem. If you
want me here at 7.00 am, | will be here.

The Chairperson: | will meet with the
Committee Clerk to discuss this. After
Friday, we should have an idea of all the
responses. On Monday, we will meet to
try to compile a detailed proposal for
dealing with this, which we will bring to
the meeting next week.
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323. Miss M Mcllveen: If you recall, in the
previous mandate, we met on a Friday
morning. So, there is flexibility there as
well.

324. Mr Kinahan: | want to take us back to
the point | made at the beginning: it is
the parents.

325. The Chairperson: Yes, we will not lose
sight of that. Thank you.
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326. The Chairperson: Members, you have
a copy of the Committee Clerk’s cover
note together with the previous briefing
information and correspondence from
the Department. You will notice that
the tabled items include ministerial
correspondence that refers to the public
appointments process for the Education
and Skills Authority (ESA) board, which
is to begin with advertisements in local
newspapers from 22 November.

327. Chris, before you make your
presentation, | will just ask you this
question: does the Department know
the Committee’s view on who the
other four members should be? The
Committee might have decided appoint
an Irish-medium representative to the
ESA board, but you have scuppered
that now. Is this another self-fulfilling
prophecy from the Department? Is it a
case of, “We will go ahead and do this
because we have got the Bill to such
a stage”? | have to say that | have a
serious concern about this letter from
the Minister. It causes my party to
question seriously how far we will go in
this process. | want to make it very clear
that | am not at all happy that we are
being told in a letter from the Minister,
“The Committee is looking after the Bill.
Scrutinise it and do all of that. By the
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way, | will go ahead and appoint people
to the board.”

Mr Chris Stewart (Department of
Education): Chair, let me reassure you
on a number of those points. | would
not want the Committee to have the
impression that the Department was
trying to anticipate the will of either the
Committee or the Assembly generally;
that is absolutely not the case. However,
in establishing a public body, it is
normal practice for the responsible
Department to do the preparatory work
for the appointments. The import of
the Minister’s letter is that the process
to prepare for the appointments will

be getting under way. Of course, the
appointments cannot be made until or
unless the Assembly decides that there
will be an ESA with a particular form of
membership. However, to leave enough
time for the process to be completed, it
is important that we get that under way
now. We recognise that the Committee
and the Assembly in general may change
the Bill and the membership of the
board. If that is the case, we will have
engaged in some nugatory work that we
will have to redo. Chairman, | want to
give you an absolute assurance that no
appointment will be made to ESA until or
unless the Assembly has decided what
the membership will be.

The Chairperson: Yet we have a paper
here, Chris, that tells us that an
organisation — ESA — that did not exist
reduced its staff complement by 50%.

Mr Stewart: You have me at a
disadvantage there. | am not sure
exactly what you are referring to.

The Chairperson: Annex A in the papers,
under the heading “Management of
ESA”, states:

“It is anticipated that there will be 35 senior
management posts in ESA by comparison
with 74 senior managers in January 2007, a
reduction of 52.”
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ESA did not exist then.

Mr Stewart: Sorry, Chair; | am with
you now. That is a reduction in what
will happen. Those posts are not yet
established.

The Chairperson: Chris, you are very
welcome to the Committee.

Mr Stewart: Thank you, Chair. If
members would find it helpful, | will
give you a very brief presentation and
summarise the overall structure and
content of the Bill. Thereafter, | am

at the Committee’s disposal. We can
explore any aspect of the Bill in greater
detail if that would be helpful.

Following on from what we discussed at
the October meeting, | remind members
that the Bill comprises 69 articles

and eight schedules and is set out in
six Parts. Its purpose is to deliver the
heads of agreement that were published
by the First Minister and deputy First
Minister. It is derived from the previous
two Education Bills that were considered
in the previous mandate. However, in
light of the heads of agreement, some
of the provisions are very different, such
as those on membership. Some of the
provisions are very similar to those

that went before, such as those on

area planning. Others fall somewhere

in between, a good example being the
provisions on employment, where the
core arrangements are very similar, but,
as members know, the proposed role
for ESA in improving the employment
arrangements is very different from
what was proposed previously. It is
worth reminding the Committee that

the Bill builds on and changes the very
extensive body of existing education
legislation — the 11 primary orders —
and really needs to be read along with
those orders.

[ turn now to the content of the Bill.
Part 1 is all about organisations and
functions. Much of the meat of the
Bill is in Part 1. The provisions there
will establish ESA. They will set out
the employment arrangements that
will obtain throughout education. They
give ESA its core functions. They will
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dissolve the existing eight organisations
and transfer the assets, liabilities and
staff of those organisations to ESA.

The functions set out in Part 1 could

be broadly divided into four. There are
those that will transfer from existing
organisations with little or no change,
such as providing support for youth
services and paying capital grants to
schools. There are functions that will
transfer but also undergo a fairly major
transformation, such as the employment
provisions. There are entirely new
functions, such as area planning. Finally,
there is a range of miscellaneous and
ancillary functions that you might expect
for any organisation like ESA, such as
its power to undertake commercial
activities.

If Part 1 is all about organisations and
functions, Part 2 is all about schools,
particularly the management of schools.
Part 2 sets out the core provisions on
school management, particularly the
provisions on schemes of management,
which, as members will know, follow
very closely the earlier provisions on
schemes of employment. In this Part

of the Bill, we also set out clearly, for
the first time in legislation, a duty on
boards of governors to raise standards,
which is a very significant provision.

We also set out the arrangements

for the appointment of governors by
ESA. There are some very important
provisions on controlled schools. Clause
43 is quite a small clause, and you
might miss its importance on a quick
read. However, that clause, along with
the new definition that it brings and
some other changes in the schedule of
amendments, fundamentally changes
the position of controlled schools in

the education system. In essence, they
will no longer be controlled in any real
sense. Their relationship with ESA will
be very similar to that of maintained
schools.

Part 3 focuses on inspections. The
effect of the provisions varies from
Department to Department. Members
will be aware that the inspectorate
inspects on behalf of the Department
of Education (DE), the Department for
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Employment and Learning (DEL) and
the Department of Culture, Arts and
Leisure (DCAL). The DEL powers of
inspection are unchanged by the Bill;
they are the same as those currently
used. By contrast, the DCAL powers are
significantly reduced. DCAL is content to
rely on a general duty on libraries to be
open for inspection, as contained in the
Libraries Act (Northern Ireland) 2008.
The provisions for DE are the same as
those in the previous Education Bill.
They represent a modest strengthening
and clarification of the current powers.

| will say in passing that they are much
less robust than the similar powers
available to Ofsted.

Part 4 deals with the Council for

the Curriculum Examinations and
Assessment (CCEA). It is really just a
re-enactment of the existing provisions
for CCEA in the 1998 order. That is
necessary because some extensive
tidying up of those provisions has

been required. That reflects a series

of evolutionary small changes in policy
but no major policy shifts. The Bill does
not, for example, refer to academic or
vocational qualifications any longer
because those terms are no longer as
distinct and separate as they used to
be. Instead, we refer to qualifications
that are designated either by DE or DEL.

Part 5 deals with child protection. This
is a very important and significant set
of provisions. Their aim is to clarify
responsibility throughout the education
system to ensure that there is co-
operation between all those with a role
to play and that there is an effective
means of ensuring that responsibilities
are discharged. So there are already
duties on boards of governors in the
existing legislation on child protection.
There will be a very clear duty on ESA,
similar duties on other education
providers, duties to co-operate and a
duty on ESA to ensure that all of these
arrangements work properly, with ESA
having the power to direct boards of
governors. That is the only area of the
Bill in which it is proposed that ESA be
given the power to direct. As the issue
of child protection is thought to be so
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important, it was thought necessary to
give ESA strong powers there.

Part 6 contains miscellaneous and
supplementary provisions, which, as
the title implies, is simply a range

of provisions that does not really fit
anywhere else. It includes a number
of things that you would expect to

find at the end of any Bill, such as the
commencement arrangements and the
approval arrangements for subordinate
powers, which the Committee will look
at later.

Last but not least, like most Bills, there
is a series of schedules. They set out
a range of very technical provisions

on matters such as the operation of
ESA, the detailed arrangements for the
transfer of assets and liabilities and a
volume of amendments to and repeals
of existing legislation. In fact, the bulk
of the Bill is taken up by the schedules,
which is necessary to make sure that
the Bill fits with the extensive body of
existing legislation.

The Chairperson: Thank you, Chris.

| have a couple of questions. First,
what progress is being made on

the implementation of the heads of
agreement? In the debate at Second
Stage, the Minister said that there were
a number of issues that needed “tidying
up” — | think that was the phrase he
used.

Mr Stewart: Chair, you are referring to a
number of clauses. There are a couple
of clauses that deal with employment
and a couple of very similar clauses
that deal with schemes of management.
Those emerged as the result of political
discussions immediately prior —
literally in the minutes before — the
Executive meeting at which the Bill was
considered. They were drafted in a hurry
and, to be candid, it shows. There is
political recognition that some work is
required on those clauses to ensure that
they deliver what has been agreed in
the heads of agreement. | am not aware
that there has been political agreement
on what the necessary changes are,
and | certainly have not been asked to
prepare any amendments yet. As and
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when there is political agreement on

the changes to be made, we will do
some work to produce amendments
that the Minister will want to bring to the
Executive in due course.

The Chairperson: Who is responsible
for bringing forward the changes? Is it
the political process or the Department?
Clearly, there is a framework and the
political structures have said what they
believe needs to be in place. Does

the Department, at a stage, say what
can and cannot be done? Is that not
where we are now rather than seeking
further clarification from the political
processes? In a sense, they have
spoken. They said what their agreement
is and what they believe needs to be
reflected in the Bill. The issue now rests
with the Department.

Mr Stewart: | understand that there
are to be further political discussions
on what changes might be made. The
vehicle for making those changes could
take a number of forms. Individual
Committee members could table
amendments at Consideration Stage

or the Committee may wish to propose
amendments collectively. As | said, the
most likely vehicle is that the Minister
will wish to bring some amendments to
the Executive for agreement there. He
would then table those at Consideration
Stage.

The Chairperson: In the Minister’s

letter of 19 November, what is

the Department’s definition of
“representative of the community”? How
does it interpret that? Are we talking
about the education community or the
political community? What community

is defined by that? Is it Northern Ireland
plc?

Mr Stewart: There is no hard and fast
definition, but it would be the broader
community that you referred to — the
community of Northern Ireland. That
formulation is quite frequently used

in legislation, but, to my knowledge,

it is not formally defined anywhere. It
is one of those concepts that you can
recognise more in the breach than in
the observance. If, for example, all
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four community members were either
all male or all female, clearly the
membership would not be representative
of the community. If they all came from
one particular community background
or one particular geographical area in
Northern Ireland, it is unlikely that the
membership would satisfy that test.

We recognise that with the total of that
part of the membership being as low as
four, it is actually quite difficult to get
the degree of representation that would
satisfy all stakeholders.

The Chairperson: It will be very
interesting to see what happens given
the track record of the Department in
public appointments.

An issue that came up in previous
discussions about the Northern Ireland
literacy assessment and the Northern
Ireland numeracy assessment and all
that has been going on with computer-
based assessment was the disconnect
between schools and the Department,
and the Department not listening

to what schools were saying. What
assessment, consultation, conversations
or contact has the Department had
with schools on the purpose of the Bill?
According to the Department, there are:

“many excellent schools, but also many that
are educationally, financially, or physically not
viable or sustainable”.

It also refers to:

“system-wide, a level of performance that is
falling behind”.

How does the Department propose to
ask schools about this legislation given
that they will be the ones on which it will
directly impact?

Mr Stewart: Chair, there has not been
a specific consultation process with
schools on the drafting of this Bill, and
there is not one planned. The timescale
set out in the heads of agreement and
the Executive agreement simply did not
allow for that. However, the Executive
were able to take that decision, mindful
of the very extensive consultation in the
past, both in the development of the
underlying policy reflected in the Bill and
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in the drafting of the previous Bills, large
sections of which, as | said, have been
carried forward into the current Bill.

The Chairperson: How do you see

that being done? If you take the area
plans, there was a decision made

by the boards, to a lesser or greater
degree, depending on the board. They
presented their ideas for the area plans
and what they thought should or could
happen in different areas. They put
those ideas out, and there have been
47,000 responses, the greatest number
of which probably came from my board
area, the North Eastern Education

and Library Board. What mechanism
would be used to test the views of the
public on the Bill given that we are

at Committee Stage? Is there still a
mechanism available to the Executive to
put the Bill out to public consultation?

Mr Stewart: Technically, the answer

is yes. If the Executive decided that,

for example, between the end of
Committee Stage and the beginning of
Consideration Stage, they wished to
allow for a period of public consultation,
that could be achieved. That would, of
course, have very serious implications
for the timescale set out in the
Programme for Government.

The Chairperson: It would not be the
first deadline that we missed.

Mr Stewart: Indeed not.

The Chairperson: So that would not
really be a big issue. It could be done.

Mr Stewart: Yes, it could be done. You
will recall from the previous Bill that
there was a rather long gap between

the end of Committee Stage and what
we had hoped would be Consideration
Stage. An election came along before
the Consideration Stage, and the Bill fell.

The Chairperson: Chris, will you clarify
for me how many organisations will
represent the maintained sector?

| get confused. The Council for
Catholic Maintained Schools (CCMS)
will disappear, and another body,

the commission, has been set

up. My understanding is that the
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commission receives no funding from
the Department. Your paper refers to
a new body, and this is the first time
that | have seen it mentioned, called
the Trustee Support Body (TSB). So we
are bringing back the TSB — many in
Northern Ireland would be glad of that
if it was a banking reference. Will that
be the body? There is an inventive way
in which that group of people normally
operate. Will the TSB be made up

of the same people who are in the
commission?

Mr Stewart: No, that is unlikely.

It is probably best to think of the
commission, and this is not the perfect
comparison, as analogous to the
Transferors’ Representative Council. The
intention is that the Trustee Support
Body will be the sectoral body for
Catholic education. Your initial question
asked how many bodies there will be
for the maintained sector. Maintained
is, of course, a management type. We
all, including myself, quite often use it
as a euphemism for the Catholic sector,
but there is more than one maintained
sector. There will be a sectoral body for
the maintained and voluntary grammar
Catholic sector, and there will be a
sectoral body for the Irish-medium
sector, because Irish-medium schools
are maintained schools. So, the literal
answer to your question is two, but the
intention is that the trustee support
body will be a single recognised sectoral
body for Catholic schools.

The Chairperson: What consideration
could be given to a secondary body?
One of the issues that a number of
people raised about voluntary grammars
concerned whether the Governing
Bodies Association (GBA), for example,
would be recognised as a sectoral body
for that organisation. We should bear

in mind that the GBA does not always
speak unanimously for the voluntary
grammar sector, but it is an organisation
that exists. What is the possibility of
the Department’s considering making it
another body that is aligned with those
that are set out in your briefing paper to
us?
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Mr Stewart: It is possible, Chairman.
That would be a policy decision for
the Minister. The Bill does not specify
the number of sectoral bodies or the
identity of any of the sectoral bodies; it
simply makes provision for them to be
recognised. Therefore, it is technically
open for any body to approach the
Department and for the Department
to decide to recognise it as a sectoral
body. As | said, that is ultimately a
policy decision for the Minister. To my
recollection, the heads of agreement
do not mention a sectoral body for the
voluntary grammar sector.

371.

The Chairperson: The Bill could be
amended to reflect that.

372.

Mr Stewart: The Bill could be amended
in any number of ways. If the Assembly
decided to do that, it would then be

possible to specify the sectoral bodies.

Mr Kinahan: | have a few points to raise.
If I may, | will raise two or three now and
then let everyone else and the Chair
come back in. If, at the end, there are
one or two points that someone else
has not covered, | will come back in.

The first point is on the advertising

of posts. Will that be done in a broad
enough way? We just touched on
voluntary grammars. If another body
were added to the Bill, you would have
done the interview already. It would be
sensible to do it all beforehand, but if
you do it in an open enough way, they
could be included. | am sure that the
intention of some of us is to try to

get that in the Bill. Therefore, will the
advertising be done in such a way that
means that they will be included?

The next point is linked to that. If that
is not in the Bill, who is intended to
speak for the voluntary grammars in
the controlled sector? You very clearly
said that CCMS, or the new body that
replaces it, will speak for the Catholic
voluntary grammars. We all know that a
gap exists. So, who will speak for those
who are in that gap?

You said that child protection is the only
area for which the Bill would increase
in powers and that that is the only

373.

place that ESA would be able to direct
governance. However, if you read the Bill
in a different way and in different places,
you will see that there are many other
routes into how governance is directed.
| would like it confirmed that that is

the only matter on which the Bill will
give ESA powers to direct governance.
The others, | assume, would be the
Department. When talking of powers,
you also touched on the fact that ESA
will be similar to Ofsted. However, as |
understand it, Ofsted is independent.
That is what we do not have here.

| will stop there, but | have one or two
other points for later.

Mr Stewart: On the first part of your
question, | do not think that there is
any intention at this stage to advertise
or call for applications. | think that

we are close enough to all the major
stakeholders to know who would be
interested in playing the role of sectoral
body. We could be wrong, and other
groupings could come forward, but |
think that we are sufficiently close to
stakeholders and sufficiently aware of
their views for the Minister to make an
informed decision about which sectoral
bodies he wishes to recognise. | do not
think that the GBA and others will be shy
of making representations on that score
if they wish to.

You asked about controlled grammar
schools; grammar schools in the
controlled sector — I think that that is
what you meant. The aim is that if the
controlled sectoral body is to play the
role that everyone thinks that it needs
to play and to be effective, it needs to
be able to represent all the schools in
that sector and to demonstrate that it
does so. That includes the controlled
grammar schools. We recognise, and we
have said from the outset, that that is

a very difficult challenge for the working
group and, in due course, for the body.
It is a very large and very diverse sector.
It is a sector that simply does not have
the tradition of operating or having
someone operate on its behalf in this
particular way. That is a real challenge.
Although we do not regard any school or
any group of schools in the controlled
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sector as any more important than any
other group, the controlled grammars
have an important and leading role to
play in that sector. We certainly want
them to have the trust and confidence
in the sectoral body’s ability to speak on
their behalf, just as it could for all the
other schools in that sector.

Forgive me if the presentation was
maybe not as clear as it might have
been on ESA’'s powers. You are quite
right that the clause that | referred to

is not the only one that says that ESA
will interface with boards of governors.
However, it is the only instance where
we propose to give ESA the very strong
power to direct. Members from the
Committee’s previous incarnation will
have heard me speak many times

about article 101 of the 1986 order,
which covers the Department’s power

to direct. It is very powerful. It allows

us to direct schools and educational
organisations to do something, to stop
doing something, to do something in

a particular way or to not do it in a
particular way. Those directions are
enforceable in the High Court, so it is a
very significant power. It is not one that
we would use lightly, and it is certainly
not one that we would hand out lightly to
ESA. So, child protection is the only area
where we propose giving ESA a power of
the strength of the power to direct.

Finally, you asked about Ofsted’s powers
and independence. If you compare

the powers that are proposed for the
inspectorate for the inspection of
schools with Ofsted’s, you will see that
our powers are very modest indeed. For
example, Ofsted has the legal right of
entry, which the police could enforce

on schools. We are not proposing

that for ESA. Ofsted’s powers are very
much more robust indeed. If | recall
the legislation correctly, it is a criminal
offence in England not to co-operate
with an inspection. Again, we are not
proposing that here. You are quite right
to say that Ofsted is independent and
that the position of the inspectorate
here is different.

379.

Chair, if | may, let me describe that
very carefully to ensure that | do

377.

378.

not mislead members in any way on
this. The starting point is — this is
extremely important — that individual
inspectors and teams of inspectors
inspect independently. They decide
which schools to inspect, when to
inspect them, what they will inspect
when they are there, and they give their
professional judgement in their report,
independently of me or the Minister or
anyone else. In rightly emphasising that
operational autonomy of inspectors, we
sometimes risk confusing the position
and talking about the inspectorate as
though it were an independent body. It
is not. It is part of the Department of
Education, and the existing education
provisions set that out very clearly. It

is article 102 of the 1986 order, and
the heading of that article talks about
inspections by the Department. So, the
Education and Training Inspectorate is
the Department; it is the Department
inspecting. Successive Ministers have
recognised and upheld the importance,
as | say, of individual inspectors’

being absolutely able to exercise

their professional judgement without
interference from anywhere.

Mr Kinahan: If you are advertising, can
we guarantee that the scope of the
advertisement for people to call back in
will allow voluntary grammars, meaning
a body such as the GBA, to apply and
that it will not be written in such a way
to count them out?

Mr Stewart: Perhaps the easiest way

to give you assurance on that is to say
that, on foot of today’s meeting, | will
convey the view that you expressed back
to the Minister.

The Chairperson: Chris, | want you to
clarify something for me before we go a
bit further. We have had correspondence
from the departmental Assembly liaison
officer about sectoral support bodies.
The correspondence states:

“The Heads of Agreement of 16 November,
2011 and Policy Memorandum of 14
December, 2011 have established that there
shall be a sectoral support body for each

of the following sectors: Catholic schools,
Controlled schools, Integrated schools, and
Irish-medium schools.”
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There is no mention of that in the heads
of agreement. The heads of agreement
are very clear:

“Sectoral support bodies will be established
for the controlled and maintained sector.”

It does not mention the others.
Mr Stewart: The other two already exist.

The Chairperson: Yes, but so does the
GBA.

Mr Stewart: It does, but it is not funded
by the Department for anything that is
akin to a sectoral support role.

The Chairperson: | wanted to clarify that
because it was not raised in the heads
of agreement.

Mr Stewart: Chair, you are absolutely
right. Again, apologies if the letter is
slightly misleading about that. You are
quite right to say that the heads of
agreement mentioned only two sectoral
bodies: one for the controlled sector and
one for the Catholic sector. The policy
memorandum that the Executive agreed
would have referred to all four.

Mr Lunn: Thanks again, Chris. | want to
run you over ESA’s membership. From
memory, the previous time, we started
off with seven members, and there
was a whole hue and cry about that. |
think that we finished up with 13 as a
proposition. The brief states that the
membership will include eight political
representatives. The previous time, that
meant local councillors. Does it still
mean local councillors?

Mr Stewart: There is no restriction. The
political members could be anyone who
the party nominating officers choose, so
they could be MLAs or councillors. They
could be holders of any political office or
of none. No limitation is drawn in the Bill.

Mr Lunn: | am glad to see that, but it

is a bit of an about-face. The previous
time, the Minister was set against MLAs
being able to join the ESA board for what
| would have thought were fairly obvious
reasons.

390.

391.

392.

Mr Stewart: The provisions have
certainly moved a very long way. You may
recall, Trevor, as will Michelle, that the
original proposal was for a very small
board of seven or eight members. You
might call that a technocratic board —
members might call it a bureaucratic
board — with no political representation
whatsoever. We then moved to having
some political representation and then
to majority political representation in
the form of district councillors. We now
have the very different proposals that
are captured in the Bill, all of which
have come from the political process
and from politicians telling officials what
should be in the Bill.

Mr Lunn: It is really nice that the
Department listens. We are now up to

a membership of 20. | know that it is
difficult to compartmentalise all the
sectors. The political representatives,
trustee members and transferor
members will probably broadly cover
most of the sectors, but others probably
share my concern about the four “other”
members of the board. | am sure

that the Northern Ireland Council for
Integrated Education will be pleased to
be a recognised sectoral body with a bit
of funding, but it would much rather have
a seat on the board. | am sure that that
is also the case with the Irish-medium
sector. They are recognised sectors in
the education system that stand apart.
It is not the same as voluntary grammar
schools, which cross over sectors.
Eventually, there will be an argument
about this at Consideration Stage. What
is behind the Minister’s thinking that
those two important sectors will have

to rely on being one of four “other”
members who are supposed to be
representative of the whole community?

Mr Stewart: Trevor, forgive me if the
answer that | give you sounds evasive;
it is not intended to be. This is purely

a policy decision. The Minister and the
Executive took that decision about the
sectors that should be represented as
of right on the ESA board and those
that should not. | am afraid that there is
nothing further that | can say to add to
that or to illustrate why that particular
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view was taken. It is the view and the
conclusion that the Executive came to.

Mr Lunn: | am sure that, since he
listened about the size of the board, he
will have a completely open mind about
its make-up.

I am not being facetious here. You said
that article 101 is an extremely powerful
tool. Theoretically, could it be used

to direct a school to stop academic
testing?

Mr Stewart: No is the short answer,
because that would be unlawful. The
underpinning restriction in article 101
is that we cannot use it to break the
law. The law in the existing legislation
— indeed, it is replicated in the Bill

— very clearly states that it is lawful

for boards of governors of schools to
employ academic selection in their post-
primary selection criteria. Until it is the
Assembly’s will to change that, that will
remain lawful and article 101 cannot be
used against it.

Mr Lunn: Could it be changed at
Consideration Stage?

Mr Stewart: The particular provisions
in the Bill could be changed at
Consideration Stage. If you are asking
whether someone could table an
amendment to insert a new provision in
the Bill to change the general position,
in law, on academic selection, | can tell
you that we would need advice from the
Speaker. However, | expect that he would
rule it out as being beyond the core
principles of the Bill. So, the Assembly
could do it, but it would have to be in a
different piece of legislation.

Mr Lunn: It is a pretty academic
argument anyway. Someone could throw
in a petition of concern, and that would
be the end of it.

The Chairperson: It is an awful thing
having all these restrictions and political
processes.

Let me just clarify something Chris.
The composition of the board was not
an issue of a policy decision but one
that reflected the transferors’ legal

401.
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position. That was the whole issue that
we had in the previous Committee.
ESA’'s membership is a reflection, on

a smaller scale, of the formula that is
used in the composition of education
and library boards. That was the reason
for it; it was not for anything other than
that. How many times were we told what
we could and could not do? We received
different legal opinions and got to the
point where we were told that it could
not be done. You will remember all the
pain that there was going through that.

Mr Stewart: Yes, Chair. | bear the
scars from that, and | always will. You
are absolutely right. The composition
of education and library boards is set
out in the 1986 order. That, of course,
predates the existence of coherent
integrated and Irish-medium sectors in
the way that we know them now.

You are absolutely right. Many times

| came before the Committee and
advised what the lawyers told us that
we could and could not do. Perhaps it
is best if | sum that up by saying that
the legal advice evolved in a helpful
direction and allowed us to give effect
to the Executive’s policy desire on
membership. The Executive have not,
at any stage, indicated that they wish to
reserve seats on ESA as of right for any
sector other than the controlled sector
and the Catholic sector.

The Chairperson: We have received

a newsletter and update from the
controlled sector body. What is the
Department’s view of how that work is
progressing? That sector has not had
the advantage of the structural position
or the financial assistance that CCMS
has had since 1989.

Mr Stewart: | am not directly involved
in that work, and, perhaps, at a future
meeting, my colleague Paul Price might
come along to brief you on that in more
detail. My understanding is that that
work is progressing well, but that it

is still at an early stage. The working
group has met and has set down some
initial thoughts on what the body’s
scope and focus might be. We have
seen those, and, by and large, they

171



Report on the Education Bill (NIA 14/11-15)

405.

406.

407.

408.

look very positive. It is clear that the
working group is taking its role very
seriously and that it is working hard to
bring forward a credible proposal for
an effective body that would have a
real focus on raising standards in the
controlled sector. That is very welcome.

There is a long way to go. As | said in
response to Danny’s earlier question,
it is one thing to get the technical
aspects of a body in place; anyone
can set down articles of association

or a memorandum of understanding.
However, the real challenge will be for
those involved to build the trust and
confidence that they need across the
controlled sector so that the principals
and boards of governors in every
controlled school are happy to say that
that body speaks for them and that they
hope that the Department is listening
because that body speaks for them.
As we said before, we stand ready to
give the group any assistance that it
requires, including financial, to get that
done.

The Chairperson: Obviously, the
approach that the Department has
taken in regard to the four members of
the board is slightly different in that the
letter that the Minister sent us today
says that it is going to go ahead and
advertise and then establish the board.
However, the board for the controlled
sector body was only established in
shadow form, and my understanding

is that “the body” will not be up and
running until the Bill is passed.

Mr Stewart: That is not necessarily

the case, Chair, and we are certainly
not placing any restriction on it in that
regard. We do not create or establish
that non-statutory body through any sort
of formal process. The Department is,
at best, the midwife for the controlled
sector body and will help it come into
the world. The earlier it comes into the
world, the better. The earlier it starts the
process of building trust and confidence
across that very large sector, the better
the outcome will be for all.

The Chairperson: It is proposed to give
ESA powers over area planning. An
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area plan is a document that contains
a map of the area to which it applies.

If you look at the managerial proposals
that the Department has sent us, which
outline the number of directors that
Gavin Boyd is going to have under him
and the number of subset managers
that are going to be under them, you will
see that ESA will end up having more
staff than the five education and library
boards. | will set that aside and come
back to it at some stage.

Who will define an area plan? We
have five boards, and we have plans
out at the minute. The boards break
into geographical areas, but when you
have one organisation responsible for
area-planning, will the area plans be
coterminous with the new electoral
wards proposed under the review of
public administration? If so, we will have
11 area-plan areas. How will we marry
those with what we are doing with the
area plans, which are cross-boundary
and cross-council area and, in some
cases, cross-board?

Mr Stewart: The short answer is that
that is all up for grabs. The current
area-planning exercise is based on the
board areas as a matter of pragmatics.
That is the easiest way to approach
that exercise in the time available for
its completion while recognising that,
at present, we still have five separate
education and library boards.

The Bill is deliberately not specific about
areas. It will be for ESA to propose an
area plan for a particular area, however
defined, but, ultimately, the decision
would be made by the Minister because
it is the Minister who signs off on area
plans. The reason for not specifying it in
the Bill was that, genuinely, we wanted
to leave space to look ahead to see the
best and most effective way of doing
area planning.

You have drawn attention to the tensions
that there are between a plan for the
Belfast area and ones for, say, the

South Eastern Board area and the North
Eastern Board area. However, we know,
particularly at post-primary level, that
significant numbers of pupils who live
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outside the Belfast Board area travel into it to receive their education. So, there is a

difficulty if you draw the area plan around that.

On the other hand, given the importance
of ensuring community buy-in and
democratic accountability for area
plans, we have to give some cognisance
to current and future geopolitical
boundaries. However, there is also
scope for a very sophisticated approach
to area planning, analogous to what

are commonly referred to as travel-to-
work areas, which my colleagues in

the Department of Enterprise, Trade
and Investment would be very familiar
with. So, the number-crunchers could
do very sophisticated modelling on
travel-to-education areas. However,
those areas may not match geopolitical
boundaries, so you may have a difficulty
or a mismatch between a plan that is
technically very rational but does not fit
with local democratic accountability. So,
the Bill is open. It allows us to do it in
any or all of those ways depending on
what is thought to be best in order to
meet the needs of education.

The Chairperson: Or, it may be that the
argument used by the school is that it is
the only provider of that type in the area.
In my constituency, people from Larne
come to an integrated post-primary
school in Ballymena because they

say that it is the nearest post-primary
provision that they can access. The
same thing will apply.

Mr Stewart: That is right, and | think
that —

The Chairperson: So, a statutory duty
will be placed on the Department to
facilitate that particular sector.

Mr Stewart: That is a very significant
factor, Chair; you are absolutely right.
We are already saying in the current
area-planning exercise that you need

to consider a very different range of
factors. For example, there are different
factors to consider when you are looking
at primary provision and post-primary
provision. Different sectors and different
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management types have other factors
as well.

The Irish-medium sector would, | think,
rightly point out that the catchment
areas for some of its schools tend to be
much larger than those in other sectors
simply because there are fewer of
them. So, in order to access one, some
pupils and parents have to travel greater
distances. The same might be true in
the integrated sector, to a slightly lesser
extent. In some of the other sectors,

in which the school types are more
prevalent, the same sorts of issues
simply do not emerge. Again, this might
sound as though we are ducking the
issue, but that is not the case.

Taking all those things on board, we
thought that it was important to have

a set of provisions on area planning
that are flexible enough to allow ESA to
address the very difficult task of picking
through all those issues and coming up
with a coherent and effective approach
to area planning. There is no easy
solution or easy and obvious approach
to area planning. It will require some
very careful thought, building on the
extensive work that has already been
done on the current first round of area
planning. The Minister has always said
that area planning is a process, not a
single event. It is a process that will
evolve in coming years.

The Chairperson: | notice that the Bill
states that ESA can give direction only
in relation to child protection, but the
power of direction is also given to the
Department. As regards area planning,
it states:

“ESA may, and shall if the Department so
directs”.

So, we set up this body and tell it,
“By the way, you are looking after
area planning. However, if we want,
we can direct you to prepare a plan
for an area.” What is the point? What
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circumstances do you envisage in which
the Department would want to meddle in
area planning?

427.

Mr Stewart: | would not describe the
Department’s role as meddling in any
regard.

The Chairperson: That was a biased
comment from me. | am happy to see it
as meddling.

Mr Stewart: Constructive input may be
another way of describing it. [Laughter.]
My point is not intended to be facetious.
It is not meddling because, ultimately,
the decisions on area plans and on
individual development proposals will
continue to rest, as they do today, with
the Minister of the day. So, in that
sense, it is not meddling. It is ensuring
that legislation gives the Minister of the
day the power to, if necessary, enforce
his or her decisions on ESA, which is,
after all, as the heads of agreement
said, a delivery body. It is for the
Minister of the day to set the policy.

Mr Lunn: My point is loosely around the
area plan and the travel-to-school aspect
of it. | recently dealt with a situation

in which a mother wanted to send her
daughter to a particular maintained
school, which is only a mile and a half
from her home but, in the end, she

had to either send her to a different
maintained school, which is about 10
miles away, or to the local controlled
school. The reason why she could not
go to the first school was because

it was in a different parish. Is there
anything in the Bill that might prohibit
Catholic schools from giving priority to
people who live in the same parish as
the school, as they seem to do at the
moment?

Mr Stewart: The short answer is that
there is nothing in the Bill to prevent
that, Trevor. However, | should give the
caveat that | do not consider myself to
be an expert on the arrangements and
provisions around admissions criteria.
Again, if there is a detailed question
there, | can take it back to colleagues
in the Department and bring you a
more authoritative answer. | just do
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not know in detail how those particular
arrangements work.

Mr Lunn: Well, neither do I, obviously.
However, in that instance, | was quite
surprised. The child could almost have
walked to the school, but it was across
a boundary.

Mr Stewart: The answer to your
question is that there is nothing in the
Bill that would affect that.

Mr Kinahan: Sorry, Chris. | have more
questions. | would like clarification on
the tribunal, which we have not really
touched upon today. Page 6 states:

“Existing legislation already contains provision
for dispute resolution”.

It states, however, that it is not powerful
enough. Have you had any scope or idea
about the guidelines or regulations that
will govern tribunals and how broad they
will be? Where will that lie within existing
legislation and/or the power of the
Assembly? | would normally expect that
sort of power to lie with the Assembly
rather than with the First Minister and
the deputy First Minister. That is one
question: can you clarify how that all fits
together?

My other question relates to minor
issues. We never seem to touch

on them. Can you give a little bit of
clarification on the future of youth
provision in line with Priorities for Youth?
| know that we will all be fighting every
other corner but slightly forgetting that

it exists. | would also like a little bit
more information on what is meant by
“commercial activity”.

Mr Stewart: Going back to the first of
those questions, Danny, as you know,
the Bill provides for the regulations on
the tribunal to be made by the Office

of the First Minister and deputy First
Minister (OFMDFM) and not by the
Department of Education. We have had
some initial discussions with colleagues
in OFMDFM to explore with them what
the scope of the regulations, the form
of the tribunal, and the options for that
might be. | think that it is fair to say that
it has not got very far yet. One of the
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major impediments to that is the matter
that the Chair referred to earlier. The
clauses in the Bill that are recognised
as needing a bit of work are actually
very significant with regard to that. The
intention is, in some shape or form,

to give boards of governors recourse

to that tribunal. However, until those
clauses are amended and their effect is
clear, it is very difficult — indeed, well
nigh impossible — for colleagues in
OFMDFM to make any progress on the
draft regulations that would establish
the tribunal. That is something that,

the longer it goes on, will be of growing
concern. The earlier that we make
progress on that, the better.

With regard to your point about, perhaps,
expecting the Assembly to play a
particular role, rather than the First
Minister and the deputy First Minister,
again, | am afraid that | must give the
official’s cop-out answer: that is a
political decision, which is made by the
Executive and the parties. It is not one
for me.

With regard to youth, let me give you
what | hope is a much more helpful
answer, which is that | think that there is
a good-news story here. The provisions
in the Bill place youth services on

a much firmer footing than ever.
Wherever possible, we have tried to
construct provisions on youth services
in a similar way to the provisions on
schools, recognising that the Youth
Service plays an incredibly important
role alongside formal education,
particularly for reaching those children
and young people who are at risk of
falling outside or being excluded from
the formal education system. That is
why we thought that it was important
that, while not taking away from the
essentially voluntary nature of much of
the youth sector — that is not to decry
the contribution that statutory youth
services make, but the contribution

of the inherent flexibility and informal
nature of the youth sector is a very
precious thing with which we should
not interfere — at the same time, we
need to give it its place in the sun. That
is what we have tried to do in the Bill,
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particularly with some of the earlier
provisions in clause 2.

Mr Kinahan: | asked about commercial
activity.

Mr Stewart: Sorry. If | may, Chair, | would
like to come back on that. The short
answer is that there is nothing to fear
in that clause. As you will have seen,

it is heavily caveated. ESA would not
have a free hand. If the Department felt
that it was proposing to do something
commercially that would interfere with
its core functions, we could stop it from
so doing. It is actually quite a common
provision that you would see inserted

in most Bills. For example, there is a
similar power for the Libraries Authority
in the Libraries Act. | am not sure
whether it has ever been extensively
used. We do not have anything specific
in mind at present. | do not think that
Gavin does either with regard to what
ESA might do. The provision might have
been more significant had the CCEA
functions gone to ESA, when there might
have been more scope for commercial
exploitation of some of the things that
ESA would do, but which, in a sense,
CCEA will continue to do.

Mr Kinahan: Thank you.

The Chairperson: Thanks, Chris. | have
no doubt that when we start this, you
will be back on humerous occasions.

Mr Stewart: You will be sick of the sight
of me, Chair.

The Chairperson: Thank you very much.
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Irish National Teachers’
Organisation

National Association of
Schoolmasters Union of
Women Teachers

The Chairperson: | welcome to the
Committee Mr John Devlin from the
National Association of Schoolmasters
Union of Women Teachers (NASUWT)
and Mr Gerry Murphy from the Irish
National Teachers’ Organisation (INTO).
Thank you for your submissions. | invite
you to make your presentation, after
which members will have the opportunity
to ask questions.

Mr Gerry Murphy (Irish National
Teachers’ Organisation): Thank you very
much, Mr Chairman, for your welcome.
We are very appreciative of the
opportunity to address the Committee
on this important matter.

The Northern Ireland Teachers’ Council
(NITC) is the recognised body representing
the teaching profession and is made up
of the Association of Teachers and
Lecturers (ATL), the Irish National
Teachers’ Organisation, the National
Association of Schoolmasters Union of
Women Teachers and the National
Association of Head Teachers (NAHT).

We would like to make a brief introductory
statement, if that is acceptable, and
then we are happy to engage directly
with you and provide any clarification
that you may wish to seek.
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The NITC sees the proposed Education
Bill as the proverbial curate’s egg. We
welcome, in principle, the establishment
of the Education and Skills Authority
(ESA), described as a single employing
authority in clause 3(1). Our hope

is that when ESA comes into being,

we may see a greater continuity
returned to the administrative arm of
the educational establishment and
significant savings accrued from the
removal of unnecessary duplication
across the system. We anticipate
those administrative savings becoming
available to directly support teachers
and children in classrooms.

The board of ESA, as described in the
Bill, does not include any representation
as of right for the workforce, be they
teachers or our colleagues in the
ancillary and auxiliary support staff.

The NITC believes that this is a missed
opportunity, as representation at board
level of those employed in the education
sector would, we contend, assist greatly
with the smooth functioning of the
system as a whole.

NITC is concerned that elsewhere in
the Bill — in clause 12(1) to 12(5)

and schedule 2 respectively — non-
teaching staff and boards of governors
will have the power to employ teachers,
terminate their employment and
discipline them. This is contradictory
and will, no doubt, lead to challenges.
The provision of employment schemes
and management schemes, potentially
from 1,200-plus schools, will create

a potential patchwork of provision

in these areas and will serve only to
undermine [Inaudible.] in application and
interpretation.

NITC suggests that, together with the
ESA implementation team, we construct
model schemes of employment and
management. This will have the effect
of reducing potential conflict and mean
that any variance from those schemes
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on the part of the submitting authority
would have to be justified. These
documents — that is, the schemes —
should also be public documents and
published by the submitting authorities.
We are further concerned to protect
the central negotiating machinery.

The submission by various sectors or
schools of individual schemes presents
a threat to the centralised negotiating
machinery. NITC views this as a recipe
for chaos and something to be avoided.

The Bill brings about a significant
number of substantive changes in

the role and responsibility of boards

of governors. We see these bodies,
populated as they are by volunteers,
having additional responsibilities
thrust upon them — | refer to clause
38(1) — and, consequentially, being
subject to greater levels of public
scrutiny and accountability — | refer to
clauses 46(3) and 46(4). NITC is most
concerned that citizens will become
unwilling to put themselves forward for
these voluntary positions in light of the
proposed changes. From a trade union
perspective, NITC is anxious that the
good relationships between governors
and teachers should be maintained

in the interests of both parties, in
particular the children. However, the
imposition on governors of an obligation
to drive up levels of attainment places
them in potential conflict with the
education professionals — the teachers.

Other issues arise in this area of the
Bill, such as the introduction of an ethos
qualification at clause 39(7)(a) and

(b). NITC sees this as reducing further
the potential pool from which to recruit
governors initially and reinforcing a silo
mentality. However, if the legislation is
to proceed as written, we feel that the
trade unions should be represented on
boards of governors as of right.

The Bill allows for the establishment

of a tribunal by the Office of the First
Minister and deputy First Minister
(OFMDFM) as a means to resolve
disputes that may arise between boards
of governors and ESA. NITC is of the
view that access to the tribunals should
be open to third parties, namely, trade

452.

453.

454,

unions. It is likely that the majority of
disputes arising between governors and
ESA will be in respect of the schemes of
management and employment, both of
which impact directly on our members.
Additionally, the Bill does not make clear
whether the decisions reached at the
tribunal are binding. If the decisions

are not binding, what is to prevent the
parties to a dispute seeking resolution
elsewhere? The area that deals with
tribunals, like much of the Bill, lacks clarity.

The Bill enhances the functions and
power of the inspectorate — clauses
44 to 48. NITC believes that the
inspectorate already has adequate
powers to carry out the Department

of Education’s bidding. The Bill also
focuses the majority of new powers on
inspection of teachers and governors.
Inspections to be carried out in areas
controlled by the Department for
Employment and Learning (DEL) remain
unchanged in the Bill. In areas under
the control of the Department of Culture,
Arts and Leisure, inspection powers are
significantly reduced. The Bill does not
indicate who will pass judgement on
the effectiveness of the inspectorate

in supporting the work of teachers

and governors to raise standards. This
omission removes any pretence of
partnership working and fundamentally
changes the dynamic in the relationship
between teachers, governors and the
inspectorate.

Area planning will become a statutory
duty for ESA under the provisions of the
Bill. This should, in NITC’s view, lead

to a more strategic approach across
the entire school estate than has been
the case to date. We also feel that

the planning process would benefit if
the trade unions representing those
employed in the sector were to be
included in the central planning group.

Finally, NITC is disappointed that the
Bill makes provision for the funding of
sectoral bodies. We have long held the
view that such bodies should not be
funded directly from the public purse
and that schools should opt in to a
sectoral body if they wish. Funding for

178



Minutes of Evidence — 28 November 2012

455.

456.

457.

458.

459.

460.

the body would be by means of annual
subscription paid for by the school.

Mr Chairman, thanks for your attention
and that of the Committee. John and |
will do our best to answer any questions
that you may have.

The Chairperson: John, do you want to
make any further comments?

Mr John Devlin (National Association

of Schoolmasters Union of Women
Teachers): No. | will take questions from
members.

The Chairperson: Thank you. |
appreciate your making a submission
and taking time to come to see us
today. Obviously, for us, this commences
a lengthy process of ensuring that we
cover in an open and transparent way
the issues and concerns raised by a
variety of organisations. It is important
that we were able to have early in this
process the opportunity to listen to
union representatives, who are the
voice of their members. It is they, the
teachers, who will be affected.

We have received submissions from
other unions, and it is difficult to be
conclusive about the agreed position of
the various unions on the key issues.

| would appreciate your view on that. |
take it that there is a general agreement
that having one organisation, ESA, is
desirable, as opposed to the situation
now. As the Bill has 69 clauses and
eight schedules, there will be some
variation in the emphasis of one union
compared with another. What is your
general sense of the level of unanimity
on the key issues that need to be
addressed and which have a particular
bearing on your members?

Mr Murphy: | have addressed what |
consider to be the key issues for the
trade unions, but the fundamental
issue for us is this: who is the actual
employer of teachers? The provision

of individual schemes of management
and employment are covered in clauses
3 to 9. It seems to us that the Bill is
unclear on individual schools carrying
out employment functions separate from
the employing authority or employer.
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To us, the potential for conflict and
variance in the application of existing
employment law and existing procedures
seems very great. We would prefer there
to be a central employment scheme

and a central scheme of management.
That appears to us to be almost
common sense in so far as it removes
any potential for misunderstanding

that could lead to conflict and dispute
between our members and the
employing authority.

The Chairperson: At this point, Gerry,
what is your assessment of the current
employment arrangements? Another
union has said that clause 3 should
provide that an opt-out be available to,
for example, voluntary schools.

Mr Devlin: We look at this as a whole.
An opt-out would totally weaken the
whole procedure. Either everybody is
under the tent, in which case things

can be organised and there are

terms and conditions common to all
teachers throughout the Province, or

we open the door to suddenly having
differences occurring in different parts
of the system. In some ways, when

we read through the Bill, we see that,
certainly in the voluntary sector, there

is an element of freedom and control.
Throughout the Bill, the door is opened
to every school taking that route. The
term “academisation” jumped out at us.
Effectively, the Bill creates a system akin
to the academies in England. People
may have different views on that. Maybe
that is a good thing, but it is certainly
not something that we have had within
our system here.

We also have a question on opting out.
Would an institution opt out but still
receive the full benefits as everyone
else, or would their funding be reduced?
If opting out reduced their funding, they
may have to charge fees, and a fee-
paying type of education would suddenly
appear on our doorstep. We have always
supported the idea of one central body
managing education in Northern Ireland
so that we can avoid the situation

that exists now, when we seem to be
negotiating with up to nine different
types of employer. There is a lot of
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duplication, and this is an opportunity to
simplify what we have now.

The Chairperson: John, | am not being
facetious here — sometimes people
accuse me of that — but you are
arguing that there is merit in having one
organisation to streamline employment,
and the logic of that argument is that
we should not have five or six union
organisations representing a variety of
views and opinions. | was once berated
at a NASUWT conference. A gentleman
from the floor tore me apart, accusing
politicians of not being able to make
decisions, not being united on anything
and being a shambles. | said that,
respectfully, we have five or six unions. |
have no difficulty with that. They do not
always present a unified position. That
is why | asked the question at the start.
Part of the reason for that is probably
because difference and variety can,
sometimes, be good.

Some 99-9% of the money that goes

to our schools, irrespective of sector,
comes from the state. It comes from
the public purse. We have clear legal
advice that clause 3 makes ESA the
employer — full stop. That is it, there
is no ambiguity. However, for some
time, certain schools have believed
that they have a degree of autonomy or
independence — call it what you will —
and they see the merit, value and worth
of that. There is a worry that, somehow,
a centralised arrangement will restrict
their ability to do what they have done,
which, they will argue, has given them
good outcomes. Other schools across
a variety of sectors are envious of the
way in which a decision can be made
on, for example, the employment of a
teacher. In some sectors, that can be

a very straightforward, simple process.
In others, however, the employment of
a teacher is done via the boards —
there are some such schools in my
constituency — and the way in which the
process goes on and on, meaning that
an appointment cannot be made quickly,
is a downright disgrace.

How do we get an agreed position on
that? Is it autonomy for all while taking
the money from the public purse, or

467.
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taking money from the public purse
but subject to a very stringent, uniform
process?

Mr Murphy: The Bill introduces the
notion of maximised autonomy. As the
Minister and the Department are always
telling us, maximum accountability will
accompany that. We have not really had
a debate about what this autonomy
means. The concept has arrived here in
the Bill, but there has been no lead-up
to it in the form of an exchange between
all the stakeholders — forgive me for
using that word — to date. We have

not explored what is in fact meant by
autonomy. What are we talking about?
As it stands, a primary-school principal
— | was one until 12 months ago — has
autonomy over a maximum of between
8% and 10% of his or her budget. How
much real autonomy do they have? On
top of that, we have a Department that
appears to be practising a command
and control approach. What approach do
you take to the delivery of a curriculum,
a teaching strategy, pedagogy or any of
that? What is this autonomy that we are
talking about? There are issues there.

| want to return to something that you
said earlier about the way in which
teachers are employed. Currently,

there are six employing authorities, all
of which do things slightly differently.

My experience was in the maintained
sector with the Council for Catholic
Maintained Schools (CCMS). The model
being proposed here has been referred
to in some circles as “CCMS-lite”. My
experience of CCMS as an employing
authority and when working as a
principal with a board of governors —
my trade union experience bears this
out as well — is that situations arise in
the normal course of events in which the
employing authority says that an issue
is a matter for a board of governors, but
the board of governors says that it is an
issue for the employing authority. It is a
system that is, | suppose, unique to this
place and every aspect of our society
because we love our constructive
ambiguities. Constructive ambiguity

is at the very heart of this Bill. From a
trade union perspective, we think that
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we can do without that here. This goes
back, Chair, to your question to John.
We would like it established, clarified
and clearly spelt out — without that
ambiguity — that ESA is the employer.
You say that you have received legal
advice that provides that clarity, and |
accept that, but we do not see it in the
Bill and we would like to.

Mr Devlin: There is another point. |
picked up on what Gerry said. At the
moment, we have boards of governors
who make decisions on employment.

As Gerry said, that is a board issue. If

a board of governors acts against the
advice received and there ends up being
an industrial tribunal, who picks up the
bill? It is the people at the top. When

| read through the Bill, | can see that
situation happening again, “You are not
allowed to interfere with what we do. You
can reject or accept our advice, make a
decision but not pick up the bill.”

| picked up more from reading the
Hansard report of Chris Stewart’s
presentation to the Committee. That

is really where most of the information
and clarity came from. It appears that
the Bill will extend employment liability
to the voluntary sector, which currently
is not the case, as it takes out separate
insurance for that.

The Chairperson: This is very difficult
for the Committee because we go here,
there and everywhere. You raised a whole
range of other issues, but let us stay on
the employment issue in clause 3.

There surely is ambiguity in the system
now because if there is a dispute in
some sectors and the dispute goes to
court, it is not the employing authority
but the relevant board that picks up
the bill. That is an ambiguity, which,

| think, has to be redressed. People
want to be the employing authority, but
when something goes wrong and goes
to court, it is not the employer but the
board that picks up the bill. | do not see
how that is a fair system. | think that
that —

Mr Devlin: That is exactly what | am
talking about.
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The Chairperson: |s that what you are
referring to, John?

Mr Devlin: Yes.

The Chairperson: | will not mention

any sectors so that | am not accused

of picking on one sector over another.
Let us be general and say that there is
uncertainty. Are you saying to us today
that you do not see that being resolved
by what is currently in place in clause 37?

Mr Murphy: We are saying that, as far
as we are concerned, the way in which
that is written means that the ambiguity
will remain in the system.

Mr Lunn: On this issue of constructive
ambiguity, when | read the Bill, | see only
one thing. | listen to people such as
Chris Stewart and our legal advice, and

| accept what they say, but then | hear

a different version from you. That is not
to say that | disagree with everything in
your paper, by the way. To my mind, it

is absolutely clear that ESA will be the
employer or the employing authority. |
do not think that there is any difference
between those two descriptions. | will
not mention sectors, Chairman, but if |
were a governor or headmaster of any
type of school, | would welcome that.
What you have is ESA as the backstop
employer — the last resort employer

— and all schools being given almost
complete autonomy to run their own
affairs within the scheme of employment
agreed by ESA. | see that you want that
to be standardised. | think that there
may be a bit of wriggle room, but we can
work on that. As | understand it, this will
mean that certain schools, which had to
pay for expensive liability insurance over
the years, will no longer have to do so.
They should be glad about that. | do not
get this ambiguity that you refer to. My
reading is that it provides clarification
rather than introducing ambiguity.

Mr Murphy: When there are 1,200
schools submitting schemes of
employment and schemes of manage-
ment, and you are running a delegated
model, the opportunity for various
interpretations to be applied to the
same set of rules is huge.
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Mr Lunn: The point is that they have to
be approved by a single body.

Mr Murphy: To use a football analogy,
the size of the pitch and how it is marked
out will be approved by the central
authority, but what takes place on the
pitch will be different for every school.

Mr Lunn: | do not think so. | think

that most schools will adopt a model
scheme provided by ESA and be glad to
do so. As | understand it, for the schools
that do not adopt that scheme, ESA can
interfere only if they step outside what is
agreed in their scheme of employment,
which will have been approved by ESA.

Mr Devlin: | am glad to hear you say
that. We are of the view that there
should be a model scheme in place
for all schools. If a school wants to
deviate from that model scheme, it
would need to be able to justify why it
is doing something slightly different.
That is not to say that that will be a
problem, but a process needs to be in
place. There should be agreed model
schemes and the opportunity to vary
from them, but a school that does so
must provide a reason, and, hopefully,
there should not be a problem. However,
in the way that the Bill is written, there
seems to be a bit of a clash about how
much ESA can interfere without going
down the route of saying that a school
cannot do something. It is more of a
negotiated type of approach to make
small changes.

Trade unions come in at the margins
when things go wrong or do not happen.
That is not to say that we are constantly
in and out of schools trying to sort
things out. That is not the story. We
rarely visit some schools; we are in
others quite a lot. These things are on
the margins, and we are looking for an
opportunity to tidy up areas that have
caused particular problems down the
years so that the system operates
smoothly. We do not want to be going

in and out of tribunals or going to

court. We want the opportunity to put
something in place that will make the
system run smoothly.
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The Chairperson: Yet there is an issue
with, for example, clause 13 of the

Bill, which deals with the modification
of employment law. We are talking
about having uniformity, yet some of

us would say that there is currently a
huge disparity in the fact that some
sectors are able to opt out under

the Fair Employment and Treatment
(Northern Ireland) Order, in relation to
the employment of staff on the basis
of staff having or not having a Catholic
certificate. That is a huge issue. Is
there unanimity among the unions on
that issue? Do they all want to see
equity in the treatment of staff? If there
were to be secondments, deployments
or the redistribution of staff, as things
stand, the employment opportunities
for a large section of teaching staff
without a Catholic certificate would be
restricted. | will park that point. It came
from my reference to clause 13, through
which the Department wants to take on
powers — not that it ever wants to do
anything else.

Clause 13 states:

“The Department may by order make such
modifications in any statutory provision
relating to employment, and in particular in
any statutory provision”.

One union stated:

“The Education Department should not
have the authority to unilaterally make
modifications to ‘any statutory provision
relating to employment’.”

Further comments on that include:

“The Department should be required to obtain
agreement with DEL rather than simply consult.”

“The Department should be required to consult
with staff representatives, not just staff.”

Clearly, power is being given to the
Department. The reasons for the
Department seeking this power are
outlined in the delegated powers
memorandum:

“This clause allows the Department to make
an Order to modify employment law. This is
necessary because of the particular nature
of ESAs functions as an employer of school
staff. Although ESA is the employer, a number
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of employment functions are delegated to the
Boards of Governors of grant-aided schools.

It is intended that this power will be used to
make Orders ensuring that the appropriate
body is liable under employment law (e.g.

in the case of an employment tribunal). It is
envisaged that any Order would be procedural
and therefore the negative resolution
procedures would be appropriate.”

What does all that mean in practice?

| am glad that Chris is here because
he probably wrote that. We are talking
about having one body to regularise
things, but as we explore this one
element of employment, we are
beginning to discover that we are not
getting there. Maybe Chris will give

us some explanation of clause 13 in
the later session. Do you have any
comments on that? | want to move on
to members and open up a number of
other issues.

Mr Murphy: First, we absolutely support
the concept of equality being applied
across the system. You referred to the
Catholic teacher’s certificate. We do not
support that certificate being used as
any sort of barrier to the free movement
of teachers across the system. It is our
understanding that CCMS is consulting,
or had been consulting, on the
application and use of that certificate
within the system. | hope that that
clarifies that point.

In relation to clause 13 and the
Department unilaterally changing
employment law, | would imagine that
the Department would be extremely
careful in employing that provision
because the ramifications in other
areas of employment would be huge.
There is a duty on the Department to
consult but | see that our colleagues
in one other union, and | think that we
are talking about the same union, are
saying that that would be insufficient,
as it does not place on the Department
any requirement to obtain, say, DEL's
agreement. That is a further example
of areas such as the tribunal, which
requires greater clarification on, and
investigation of, what the intention is
and how it would work in practice.
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In fairness to the Department and Chris,
who, | am conscious, is sitting here, he
highlighted, in his contribution to the
Committee in Omagh, that the tribunal
and a number of other points were work
in progress. | absolutely agree with
where you are coming from on clause
13 and understand the thrust of your
question, but | do not have an answer.
The Department may have an answer
now, but probably did not when that
memorandum was written.

The Chairperson: My concern is that,
despite the time that it has taken us to
reach this point with the Bill, we still do
not have clarity on the circumstances

in which the Department would want

to use those powers to make those
modifications. Surely it would be

better to look at the current suite of
employment policies and try to be
clearer about what the Department
envisages doing rather than our saying,
“Well, we will create this organisation,
and we will still give the Department the
power to change, whenever necessary or
appropriate, employment laws.”

Surely we already know the issues with
employment law. Maybe we should not
be putting the cart before the horse. We
will have to look a bit closer at that.

We will move to members because |
want to raise issues with boards of
governors, and so on. If we expand the
discussion, we will, | hope, get to that.

Mr Kinahan: Thank you very much

for your presentation. | have various
queries but | will start two on the current
subject. One of the main reasons for
bringing in ESA was to cut costs. If ESA
then takes on the role of employer of all
the different groups of teachers, surely
the cost of employment will rise as we
equalise how teachers are employed
across all bodies. Do you follow me?

As people come in at different levels,
everything will have to be equalised
through ESA as the single employment
body. Do you envisage a rise in costs for
the Department?

Mr Murphy: There will be no equalisation
of teachers’ salaries because they are
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centrally schemed. There will, inevitably,
be some equalisation with the non-
teaching workforce in the sector. There
is a significant challenge in that we do
not support any race to the bottom or
an equalising down. We want them to
be equalised up. However, we think that
that is unlikely.

There has been talk of £40 million of
savings, and we think that there will be
savings over the years because of the
removal of duplications. For example, we
will have one payroll instead of seven,
and there are various opportunities for
savings in school transport and other
issues. We perceive savings being
made. We do not doubt that, initially,
there will be some possible increase

in costs as, to use a tired phrase,

some investments are made to effect
savings. Overall, however, we anticipate
savings and further anticipate that those
savings will make their way directly into
classrooms and will not disappear into
greater bureaucracy. The short answer
to your question is: yes, we envisage
that savings will be made.

Mr Kinahan: You said that you are keen
to have representation on ESA and that
giving the sectoral bodies places was
not your preferred way forward. Who else
should be included and how better could
the body of ESA be represented? We
know that you want to go on it, but are
the Welsh are doing anything different
that we should be doing? Is that an
unfair question?

Mr Devlin: Membership now is very
prescriptive, and there is prescription
in who can be on a board and where
they come from. Such a large number
is already blocked out, and there
could perhaps be a reduction in the
representation. We advocate reducing
the representation of sectoral bodies
from four to three and allowing us,

as employees’ representatives, into
the system. We include non-teaching
colleagues in that because many
non-teachers are employed in the
system. You could open up community
representation through a stringent
public appointments process. | am sure
that people here have been through
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public appointments: having to fill

in an application form and go for an
interview to take those positions is
very important, because we are putting
responsibility into the hands of a small
number of people, and, therefore,

they need to be suitably qualified to
undertake that role.

Mr Murphy: There are eight political
representatives and 12 others: four
trustees, four transferors and four
from the general public. That group
represents broad society as well as
specific sectoral interests. However,

a huge group — employees — is
unrepresented on the board; 23,000-
odd teachers are directly employed

in the system with 8,000 to 10,000
ancillary and auxiliary support staff.

It seems only logical to us that that
constituency be represented on the
central decision-making body for the
entire system. The Bill stipulates

that there should be four community
representatives. Our community is not
the community that it was 30 years
ago; we now live in an extremely diverse
and multifaceted society. Getting four
individuals to represent that group will
be quite a challenge. However, that is
not primarily our concern. The trade
union concern is that we would not be
represented on the board of ESA.

I will switch hats here. As the northern
secretary of the Irish National Teachers’
Organisation, | made a submission in
which | suggested that paragraph 2 of
schedule 1, which refers to the make-up
of the board, could be altered so that
the transferors and the trustees could
do with one representative less, to make
space for one representative from the
teachers’ trade union side and one from
the non-teaching side.

The Chairperson: Gerry, could it

be modified so that one of their
representatives is a teacher? Take
the composition, the four and four;
there was a reason why that was
the case. Currently, you do not have
representation on the boards.

Mr Murphy: Yes; that is correct.
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The Chairperson: That has been an
ongoing issue. One of the reasons why
the board is constructed in that way

is to reflect the Education (Northern
Ireland) Order 1986, which is the same
as an education and library board. It is
intended to protect legal rights that were
conferred by the 1946 Education Act.

Can an argument be made to the
transferors and trustees that in the
appointment of their four representatives,
they should ensure that one of them

is representative of teachers in their
sector? Is that one way round it?

516.

Mr Murphy: That is certainly an option.
The Chairperson: OK.

Mr Murphy: However, | am suggesting
another option, which | prefer.

The Chairperson: Yes. That's OK.

Mr Lunn: We all have a whole lot of
questions, but | will restrict myself to a
couple.

In your presentation, you talked about
your apprehension at the inclusion of
the requirement for ESA to appoint
governors committed to the ethos of a
school. There may be scope for changing
the meaning of that slightly. | am not
being facetious when | say that perhaps
it should read “ESA should not appoint
governors who are not committed to the
ethos of the school”, or something like
that.

You say that all schools should have

a similar ethos, based on providing

an education that develops each pupil
to their maximum potential. However,
they all do that anyway. That really is a
different subject. What you are talking
about here is the removal of the faith-
based ethos of some schools, the
Quaker ethos of a particular school, the
ethos of integrated schools, which is
slightly different from that of some other
types of school, and the Irish-medium
schools. Those ethe have been built

up over a long time — over a century

in some cases — and it seems a bit
Stalinist to talk about gradually removing
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a valuable ethos that has been built up
over time.

Mr Murphy: | disagree; that is not what
the Northern Ireland Teachers’ Council
is saying. However, we do not think that
ethos should be a qualifying factor. |
am grasping for the correct term, so |
will just say it: when you consider the
other impositions visited upon boards
of governors by the Bill, by introducing
ethos, we further reduce the pool of
individuals who may be willing to present
as governors.

Mr Lunn: Surely, it boils down to what
level of heavy-handedness the Department
or ESA introduces to enforce it. You
cannot really put that in a Bill, can you?
If the ethos point is valid —

Mr Murphy: | noticed that when Chris
was questioned by one of the members
of the Committee on that very point in
Omagh —

Mr Lunn: It was me.

Mr Murphy: It was you; you are consistent.
He said something along the lines of

— | am sure that he will correct me if |
am wrong — that if a governor deviated
from a position on an ethos and its
nature upsets the effective and smooth
functioning of a school, they will look at
that. Therefore, the potential for heavy-
handedness exists.

The Chairperson: It is the dreaded
article 101.

Mr Murphy: The NITC recognises

the importance of governors being
committed to their schools; we see

it as a positive thing. However, its
presentation as almost a precondition to
membership of a board of governors is
causing us to baulk a little.

Mr Lunn: | do not know how far you
could take that theoretically. You could
say that it would be offensive to that
article if a Protestant was appointed to
the board of a Catholic school —

Mr Murphy: Or vice versa.

Mr Lunn: — or if a non-Quaker was
appointed to the board of Friends’
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School. That is stretching it a bit. The
ethos is slightly different from that.

| find it a wee bit difficult to put this
into the correct words for you, but you
are, perhaps, making too much of that,
although | acknowledge that there may
be a better form of words than that in
the paper.

Mr Devlin: It is interesting to read in
Chris’s submission about tying down
what ethos is, because it is sometimes
difficult to put it into words. People say
that there is a great ethos in a school,
but what does that actually mean? If |
ask somebody to tell me what it is, they
will struggle. That happens all the time.
It is a very loose term.

Mr Lunn: Can | slow you there? The
discussion in Omagh was on a hypothetical
case that we all know about, and it is
probably easier to identify somebody
who is not committed to the ethos of a
school than somebody who is.

Mr Devlin: We advocated a standard
ethos, which you mentioned earlier, to
maximise the potential of the children in
the school. That ethos should appear in
every school.

Mr Lunn: Absolutely. However, this is a
slightly different matter.

Mr Murphy: The first couple of clauses
refer to ESA as having a responsibility
for moral and spiritual growth. Therefore,
the genesis of a collective ethos is
already there.

Mr Lunn: In your presentation, you talk
about the powers of the inspectorate to
inspect, copy and take away documents.
You say that there should be a positive
relationship between schools and the
inspectorate that should not make the
inclusion of that clause necessary. |

do not know whether it is laid down in
legislation at the moment, but is that
not just a statement of the powers

that the inspectorate already has? In
practice, it does not make any difference.

Mr Murphy: It is an extension of the
powers that it has and, | believe, comes
from legislation in England in 2005 on
Ofsted’s powers. You are quoting from
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INTO’s contribution as opposed to that
of the NITC.

Mr Lunn: | am not; | am quoting from
paragraph 9 of the NITC submission.

Mr Murphy: We do not feel that it is
necessary for its powers to be extended
in that way.

Mr Lunn: Will they be extended? | would
have thought that an inspector going
into a school has the authority, whether
written down or not, to inspect, copy and
take away documents.

Mr Murphy: No; inspectors do not

have that power. We were engaged in
industrial action in the previous 12
months, part of which was non-co-
operation with the inspectorate. As part
of that non-co-operation, we were able to
withhold books and data from it.

Mr Lunn: | was not aware of that.

What would be the point of a school
wanting to withhold documents from
the inspectorate if you are talking
about a positive, free and open
relationship between a school and the
inspectorate? | am not standing up for
the inspectorate; | just wonder what the
difference is.

Mr Murphy: When we get to the stage
of withholding documents and data
from the inspectorate, the relationship
to which you and | referred has broken
down.

Mr Lunn: What sort of documentation,
information or data would a school want
to withhold from the inspectorate?

Mr Murphy: Central to the inspection
process, for example, is the school
development plan. Withholding it, from a
tactical point of view, if you like, denies
the inspectorate a context within which
it can make an assessment of a school.
From an industrial relations point of
view, the action that you are taking
would be effective in that respect.

Mr Lunn: A school should lay itself open
to inspection if it has nothing to hide.

Mr Murphy: | accept that. However,
when you are taking industrial action,
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you are not making yourself available for
that.

Mr Lunn: You are moving it on to
industrial action, but | am just talking
about the normal relationship between
a school and the inspectorate. Others
here may disagree, but the inspectorate
is not there to condemn or intervene,
although that sometimes happens, but
to help, advise and support.

Mr Devlin: That is perhaps —

Mr Lunn: It can hardly do that unless it
can get full information from the school
to start with.

Mr Murphy: In the general run of things,
it would get that information. The only
time it would not get it would be if you
were taking industrial action.

Mr Devlin: It also highlights, perhaps,
that it is a strengthening of its powers
in this area. There is a concern, from
our point of view, that there may be a
continual breakdown in the relationship
with the Education and Training
Inspectorate, which previously had been
quite reasonable.

You mentioned support and guidance.
We have great concerns about that
because what would almost be deemed
the pastoral role that it had in the past
seems to have slowly disappeared and
has become more of an Ofsted-style role.

Mr Lunn: | have heard that view, which
is why | said that others may disagree. |
cannot agree with that particular wording,
although | am sure that we will take

it on board and look at it. Thank you,
Chairperson; | could go on all morning.

Mr Rogers: | want to make a couple of
quick points, the first of which is about
representation on the board. You are
looking for representation on the ESA
board. You also mentioned the central
planning group for area planning.
However, if you were truly represented
on the ESA board, would you need extra
representation on the area planning
board as well?

Mr Murphy: Yes, | think so, because
it is possible that the area planning
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function would be delegated down in
ESA. It would be essential that we be
represented on the planning group,
which would most likely work to one
of the directorates in ESA. That will
probably be done on a more localised
basis. The ESA board will take decisions
on a centralised basis. | imagine that
the plan will be made at a local level
and will come to the ESA board for
approval. We would like to be involved
at the earliest possible stage in the
planning process.

Mr Rogers: OK. You also said that unions
have a right to have a representative

on the board of governors. Is it really the
board of governors or is it the ESA board?

Mr Murphy: No, when | talk about
boards of governors, | am talking about
trade union representation as of right.
Schools elect a teacher representative
to a board of governors. With the
increased powers accruing to boards of
governors in the Bill, it is essential for
our members to have a trade unionist
representative or their nominee. We are
being careful about what we wish for.
Populating this could be difficult, but
people who would be acceptable to our
members in schools would sit on the
boards of governors in addition to the
teacher/governor.

Mr Rogers: That clarifies it for me. The
other point, John, was that you said that
when you read the Bill, academisation
jumped out at you. Will you clarify that?

Mr Devlin: The way that voluntary
grammars are organised in receiving
their money directly and running their
own show within that is akin to the
academisation that has occurred in
England. In some ways, the Bill opens
the door to any school and talks about it
being given as much control as it wants.
Chris spoke about schools wanting to
have their own bursars. A bursar would
be the key person to manage that one
block of money and how it is distributed.
We picked that up straight away in the
NITC discussion. We felt that there was
certainly the footprint of that in the Bill
or the opportunity for it.
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Miss M Mcllveen: Thank you very much.
Gerry, in your opening statement, you
referred to the Bill as a curate’s egg. What
are the redeeming features of the Bill?

Mr Murphy: The fact that we are going
for one central management structure
across the entire system. That also goes
to Danny’s question and the savings
that will accrue from that over time and
the fact that we should see greater
continuity in management processes.
The organisation that | represent is also
a professional organisation, and we
would see large benefits in curricular or
professional development terms.

For example, ESA will have responsibility
for workforce planning and professional
development, both of which are notably
absent from our existing system. We
see those as being the good parts. It

is unfortunate that, in responding to
this, we did not wish to come with a

10- or 12-page document. We have tried
to give someone such as yourself the
opportunity to ask that question and
then present the other stuff that we
know to be at issue in the broader debate.

Miss M Mcllveen: What you have
presented here are big issues, but they
are all very negative.

Mr Murphy: Sorry.

Miss M Mcllveen: That is absolutely
fine; we need to hear that.

Mr Devlin: We still have problems
where special needs provision varies in
various parts of the country. Here is an
opportunity to bring that all under the
one tent and to make sure that whether
in deepest Fermanagh or in Ballymoney,
you receive the same treatment and
opportunity. You can translate that from
special needs to many other areas and
ask whether we are getting equality of
opportunity. This is a big opportunity to
make up ground in that area. We have
been talking about this for a long time,
yet there are still people suffering from
inequality in different parts. In some
ways, that is why we need to forge
ahead with this.
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Mr Murphy: Structurally, the Bill takes
us to a place where we can address
those inequalities of access and
provision that John mentioned. For that
alone, the Bill is to be welcomed. The
other issues are huge, but we will work
them out between us eventually.

Miss M Mcllveen: In your submission
you state:

“The NITC opposes the inclusion in the Bill of
legislation to ensure that sectoral bodies are
perpetuated and supported by the already
over-committed Education Budget.”

What is your view of the sectoral bodies?

Mr Murphy: Since they were first mooted
in, | think, paper 26 all those years ago,
we have opposed them because of what
we consider to be the financial burden
that they place on the system — money
that we feel could be better spent

to support teaching and learning in
classrooms. That is fundamentally it.

Sectors are entitled to establish a body
to represent their point of view and to
promote their interests. However, it
should not be funded directly from the
Department of Education’s budget. If
schools choose to spend their money
supporting sectoral bodies, that is up
to them, and the delegated autonomy
model that is suggested would permit
that. However, that decision would have
to be balanced against their capacity
to deliver the curriculum and the
entitlement framework and to meet all
their other requirements. However, we
do not think that the direct funding of
sectoral bodies by grant is the right way
to go.

Mr Devlin: When this was first mooted
and we discussed it with the Minister,
we were told that the sectoral bodies
are there, and we asked whether they
would be there for ever. They may have
a place in the initial phase of the Bill’'s
operation to allow for transition, but
keeping them forever is perhaps not the
right step forward when we bring the
whole system into operation. Perhaps
they could operate for a short period
of three or four years, after which their
continued need could be reviewed.
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Miss M Mcllveen: Are you of the opinion
that the controlled sector does not
require a sectoral body?

Mr Murphy: No. If everybody else has
a sectoral body, there is no reason why
the controlled sector should not have
such a body. However, if there is to be
such a body, it should be funded by the
schools. The schools should choose to
opt into such a body and fund it.

Miss M Mcllveen: NITC believes that
representatives of the workforce should,
as of right, be on the consultation body
for the planning process. From your
comments, | understand that you do not
believe that the sectoral bodies should
play a role in that.

Mr Murphy: No; | do not think that that
is what we are saying. The Bill makes
provision for representative bodies in
the area planning process; that would
incorporate the sectoral bodies.

Miss M Mcllveen: Do you feel that they
are key?

Mr Murphy: Yes. It is their funding that
we are talking about.

Miss M Mcliveen: OK. When referring to
the area planning provisions in the Bill,
the INTO submission states:

“There is a remarkable lack of detail throughout
this section in respect to how the adequacy
of educational provision in an area will be
decided and indeed how an area is to be
defined.”

Will you expand on how you feel that
might be improved?

Mr Murphy: An audit or snapshot in time
was carried out, and the area planning
process unfolded subsequent to that.
As you know, we only have the draft
post-primary document at the moment.
Like you, we are waiting to see what
comes out of that. On foot of that and,
indeed, on foot of what comes out of
the primary one that is to follow — and
the Department has been sitting on the
special education one from February —
it is possible that when those processes
work themselves through, we may see

a number of flaws or, indeed, shortcuts
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presenting themselves in the planning
process, and there may be subsequent
modifications to that process. So, the

Bill is not really in a position to be any
clearer than it is.

The other issue | raised in the INTO
presentation is the word “area” and
how to define it. The Bill refers to the
provision of a map, but there is no idea
about how that map will be arrived at or
how its scope will be determined.

In respect of area planning, the other
thing in the presentation that you

have not mentioned is that we would
like to see a statutory obligation on

the Department to consult, as far as
possible, with education providers south
of the border and along the border
corridor in order to have education
provision that straddles the border.

Miss M Mcllveen: Have you had a
discussion with the Minister about that
aspect?

Mr Murphy: No, but | would be happy to
do so.

The Chairperson: John, you talked
about service provision. This has
always been an issue, and it has

raised its head numerous times in

the Committee. Whether you are in
Enniskillen or Ballymoney, and | am glad
you mentioned Ballymoney, is there not a
worry that — whether there is currently
good practice in one place and poor
practice in another and whether it is the
Department or ESA — given the track
record, we will end up settling for less
than good practice, and that rather than
raising the bar to ensure that everybody
gets the best possible outcome and
service provision, we will end up with
something far short of that?

The curriculum advisory and support
service is a prime example; it depends
on where you are. Take the area plans,
which Gerry mentioned: to be honest, |
do not know why the Belfast Board even
bothered turning on the computer. All of
us could have written that plan. However,
the North Eastern Board went beyond
expectations, with consultations and
meetings, and it did all sorts of things.
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The detail and vast array of information
provided made it very challenging for
everybody. | am very worried that, as
far as ESA is concerned, we will end
up with the Belfast Board model for
area planning as opposed to the North
Eastern Board model.

Mr Devlin: | agree. With any change,
there is the danger that you do not
quite hit the mark and end up going for
something in the middle.

| wear another hat, as | am a North
Eastern Board member, and | am fully
aware of what you are talking about.
The work it did on area-based planning
was outstanding. The good thing — |
am led to believe — is that the other
boards were told to go away and do it
in the same way as the North Eastern
Board. That is part of the reason why
there has been a little bit of a delay.
That board set the template. The key,
of course, is in identifying good practice
and using it to design the system. How
can we do anything about that? We will
just have to trust the professionals.

A lot of very skilled and able people
have exited the system, particularly the
boards, as we move towards ESA, and
that is the danger. We have not even got
to the point of appointing second-tier
personnel, who, | suppose, will be very
key to how the thing shapes up.

The Chairperson: | have referred to

this before, but ESA is claiming, in a
paper that we got last week, that it

has reduced by 53% the number of
people that it has employed — in an
organisation that does not exist. It is
doing really well, and it has not even got
up and running yet.

Mr Devlin: It just so happens that |
was at a board meeting yesterday, and
that was brought up. When you look at
it, there are a lot of holes, and it has

prompted more questions than answers.

Mr Hazzard: Thank you for your
presentation. You mentioned, and |
agree, the dangers of opening the door
to fee-charging elite academies. Is there
also a danger that something such as
this might happen with the removal of
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support for the sectors? If you take away
their floor of financial support, certain
schools might charge fees or look to
make up the money in other ways that
might hamper the children and families
involved.

Mr Devlin: Yes, | suppose there is

the danger of that. We hope that the
need to go looking for extra money will
disappear as the savings in the system
will allow for the release of more money
to the front line. From one point of view,
this has created a little bit of disparity
in the system in that we have sectors
that seem to have alternative funding
sources helping out their schools. We
are trying to equalise the provision,

the delivery and the outcomes across
the whole Province, and we are trying
to raise the bar in all of this. Funding

is a big factor, and there are some big
differences in the access to money that
some schools have.

Mr Hazzard: You referred to the Scottish
model of inspection. Will you expand on
the benefits of such a model?

Mr Murphy: Basically, the Scottish
model is about quality assurance. The
inspectors arrive at your school, and

you will welcome them and tell them
where the school is at in achievement,
value added and extra-curricular parental
involvement. You would also tell them
the measures that the school has taken
to get to that point and where you plan
to go in the future. The inspector would
look at all that, benchmark it against
national standards, make suggestions
as to how you may improve or
accelerate your processes, point out any
shortcomings and suggest how you may
address them. That is it in a nutshell.

We have a different approach, which
changed significantly post-Every School
a Good School in 2005. We were 60%
to 70% down the road of the Scottish
system prior to 2005. Under Marion
Matchett’s time as chief inspector, her
team brought out a document called
‘Together Towards Improvement’ which
was a valuation instrument for schools,
and was developed in conjunction with
teachers. It provided a template for
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schools to assess themselves. What we
had evolving at that stage was a system
in which the inspector would have
quality-assured fundamentally what the
schools were doing.

In 2005, Every School a Good School
came into being, and we had a shift

to a more inquisitorial and data-driven
approach to inspection, and with Every
School a Good School, the development
in the system of a whole series of
consequences for inadequacies. Punitive
elements began to appear, such as

the placing in of special measures, the
additional visits by the inspectorate in
the period after an inspection and the
production of an action plan. All that
came after that. We are promoting the
idea of the Scottish approach because
it allows for genuine partnership working
across the system, and we feel that
that approach — and my colleague
mentioned it earlier — has been lost

to us. We do not think that, in the first
instance, this is in the interests of our
members or the children. Therefore, it is
not in the interests of the system.

Mr Lunn: What do the Scottish inspectors
do if they find that a school is in need

of support or is failing? Does the school
have an opportunity not to disclose
documents to the inspectorate?

Mr Murphy: | do not know the answer to
that question.

The Chairperson: Clause 37 concerns
the review of certain decisions on
schemes of management by the
tribunal. The interest by organisations in
having the right to use that mechanism
is common in a number of submissions.
Is there not a risk that this will become
a grievance and become bureaucratic
and burdensome? Ultimately, my worry
is that it will only take the first decision
to be judicially reviewed either to Kill

off the tribunal and its effectiveness

in one swipe or to add to an already
convoluted system. Do you see the need
for the reference to the tribunal? At this
moment, there are few ways for you to
refer issues.
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Mr Murphy: We see the need for

the tribunal because, in effect, the
system will enjoy the biggest change

in virtually a generation and issues will
need to be teased out and resolved,
especially in a landscape in which all
the different schemes of management
and employment will come forward. It is
better that they are resolved by means
of a tribunal than by reference to the
courts because if we go to the courts,
our learned friends will take huge
chunks of money that would be more
properly spent on educating our young
people and paying our teachers than on
paying for second homes for lawyers.
So, we are very much in favour of not
spending the money in that manner, and
the tribunal provides a means to do that.

| would be very interested to see

how the tribunal will be made up and
whether issues will automatically go

to the tribunal or whether there will be
a mediation process beforehand in an
attempt to resolve issues at the lowest
possible level. We are very much in
favour of that. Yes, we see the need

for the tribunal and are not concerned
that it will become overly bureaucratic.
It could possibly be quite busy in the
first 18 months to two years of the new
dispensation, if we can call it that, and it
should fall off after that.

Mr Devlin: It is not to be viewed as
something that will mediate or be
between schools and ESA. We have
said that we want to have access to
some mechanism when we do not
agree with something. As Gerry said,
we are looking for something that will
maybe keep the matter out of the courts
because, ultimately, if we do not have
access to it when there is a dispute, we
will have nowhere else to go but into
the legal side of things. Again, there

is an opportunity here, maybe, to bring
in something that will benefit all of us,
ultimately.

The Chairperson: Could it be modified to
be something that may not necessarily
have been its original intent? | see

merit in what you are saying in relation
to this being something short of going
to court. My worry is that if there is no
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satisfaction from those who may have
had recourse to the tribunal in the first
place, the court is where they will end
up, ultimately. They may be able to go
there now, anyway, but | think that it

is a valid point and well worth further
consideration.

600. Mr Kinahan: | am really on the same
point: whether we should be exploring
whether a tribunal could be too limited,
if it is too legally-bound and whether we
should be having an arbitration system
instead of, or as well as, a tribunal.
Something that allows people to have
representation—

601. Mr Devlin: | think that, in the way that

we work, we try really hard to stay out of

the formal area. We will always look to
arbitration to see whether we can come
to a consensus before we end up in
some formal tribunal or something like

that. Yes, we are interested in looking at

some mechanism.

602. Mr Murphy: That is the way that things
are going in the broader industrial
relations front anyway. Arbitration is
preferred; tribunals are becoming a
point of last resort.

603. Mr Kinahan: As long as it has a short
enough timescale.

604. The Chairperson: Just on a point of
clarity and for my own information, does
the Department give any funding to the
unions for any work that they carry out?

605. Mr Murphy: Not that | am aware of, no.

606. The Chairperson: Gerry, John, thank you
very much. This is the beginning of a
long road. You were the first in. Thank
you for that. No doubt we will return to
your comments and to yourselves over
the next period of time.

192



Minutes of Evidence — 28 November 2012

28 November 2012

Members present for all or part of the 614.
proceedings:
Mr Mervyn Storey (Chairperson)
Mr Danny Kinahan (Deputy Chairperson)
Mrs Brenda Hale
Mr Chris Hazzard
Mr Trevor Lunn
Miss Michelle Mcllveen
Mr Sean Rogers
Mr Pat Sheehan 615.
Witnesses:
Mr Aidan Dolan National Association of
Mrs Clare Majury Head Teachers
607. The Chairperson: | welcome Aidan
Dolan, director of education, and
Clare Maijury, the Northern Ireland
president, of the National Association
of Head Teachers (NAHT). Clare, you
are very welcome. | think that this is
the first time that you have been to the
Committee as president.
608. Mrs Clare Majury (National Association
of Head Teachers): Thank you very 616.
much. It is the first time, yes.
609. The Chairperson: | trust that you are
enjoying your presidency.
610. Mrs Maijury: | am very much.
611. The Chairperson: We wish you well in
that role for the remainder of your time
in office.
612. You have heard the comments made in
the previous presentation, and | know
that you have a particular focus on a
number of issues. Aidan and Clare,
you are now at liberty to make your 617.
presentation.
613. Mr Aidan Dolan (National Association

of Head Teachers): Thank you very
much, Chairman. We welcome the
opportunity to make our presentation.
By way of introduction, NAHT represents
800 school leaders in Northern

Ireland, and our organisation operates
throughout the UK.

There has been a lot of talk about trade
unions this morning. All the teacher
unions have a dual role, as we are also
professional associations. So, it is
largely within the latter remit that we
want to comment, so our contribution
may have less to do with the issues that
have already been dealt with.

Let me say to begin with that we,

too, support the Bill. It is a big step
forward for Northern Ireland to have

a single authority. We also support

one of the key concepts driving this
issue; increasing the autonomy of
schools. The Organisation for Economic
Co-operation and Development has
analysed education systems across the
world in 22 countries, including Northern
Ireland, and concluded that the quality
of education in individual countries is
improved by increasing the autonomy of
schools. As a professional association,
we support that.

| remind the Committee — and members
probably have it in their meeting papers
but it has not been mentioned this
morning — that the Northern Ireland
Assembly research paper 699-12 on
the Bill raises lots of points that require
clarification. | think that the paper

runs to 27 or 30 pages, so, as Gerry
Murphy said earlier, we have not sent
the Committee a point-by-point critique
of the Bill. There are probably only two
or three key points that we want to bring
out, particularly in relation to school
leaders, and you have my paper.

The one thing that we need to be careful
about here is that there is a level playing
field across all schools. Northern Ireland
is complicated, and our education
system will remain complicated. We

are not going to have a single, unified
education system at the end of this.

We have five teacher unions and other
professional associations. That is the
reality on the ground, and one of the
things that NAHT is concerned about is
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that there is a level playing field for all
partners in education.

We have no problem with clause 2(5):

“encouraging and facilitating the development
of education provided in an Irish speaking
school”.

There is a similar provision on integrated
schools in article 64 of the Education
Reform (Northern Ireland) Order 1989,
and we have no problem with that
either. However, | think that it runs
counter to the idea of having a level
playing field for all schools. If the
Department wants to encourage and
facilitate, it should do so for all schools
— faith schools, integrated schools,
Irish-medium schools, and so on —
because the fundamental principle on
which we have built and predicated our
system is parental choice. We support
parental choice. There is fair degree of
consensus in our system on parental
choice, and we will not argue against it.
That is the first point in the presented
paper.

| will talk now largely to the fourth point,
the one on which our paper goes into
most detail. There has been some talk
this morning about curriculum advisory
and support service (CASS), staff
development and all of that. Clause
14(4) of the Bill states:

“Documents, training and advisory or
support services provided by ESA ... are
to be provided free of charge.”

We take issue with the last three words.
First, we may sound like turkeys voting
for Christmas if we say that we do not
want this thing free of charge. However,
we are alert enough to know that there
is no such thing as a free lunch. So,
what is behind this? To be honest, we
believe that it runs counter to autonomy.
The points that | have written down are
to do with a school being in control

of its budget and decision-making, in
which case nothing, beyond classroom
teaching, is more fundamental than a
school’s staff development aspect.

| am a former head of a school and
Clare is a serving head, and we know
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that one size does not fit all in the
current climate. In the old days, with
CASS, and so on, | completed a form
every year for the training | needed. |
got back annually a menu that did not
contain any of the things that | wanted.
What | had ordered for breakfast was
not on the menu. This was to do with
the old system being centralised and
top-driven. Only certain training could
be provided. | am not here to criticise
what CASS has done. Much of its

work on child protection with different
agencies was exemplar. We make the
point that we — the schools — should
be in control of this. For example, | have
been involved in self-evaluation at an
early stage. We were probably ahead

of the game. Where did | go to get the
training? | went to other schools that
were already ahead of us, and asked
experts, teachers and leaders in those
schools to come to my school. | paid the
expenses, and so on, out of my school
budget. So, we knew the training that we
wanted.

Our school development plan was
unique. Each school development

plan is unique and gives rise to staff
development to meet the needs of
that plan. So, making it free of charge
means that it is not in the budget and
is, therefore, controlled back in the
Education and Skills Authority (ESA).

If ESA takes our advice, | foresee it
employing people in its support service
who are, or were recently, serving school
leaders and teachers and there will be
a turnover of their trainers so they are
fresh, new and up to date. If that is the
case, schools will opt to purchase that
out of their budgets. If it is imposed
and free, how can you then go off? If
you were going to a CASS course, for
example, under the old model, you
needed a substitute teacher — the
class could not be abandoned — and
you could get one. If you organised
training yourself in school, you could
not get that. You also had to pay that
substitute teacher.

The thrust behind the development
of education in Northern Ireland is to
increase autonomy. NAHT supports
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that. However, the Bill, as written, runs
counter to that.

| apologise for a typographical error in
my submission at point 5. | referred to
clause 13; it should have been clause
16. Clause 16(5) states:

“ESA may from time to time make bye-
laws”.

I have not found anyone raising that
point in anything that | read in the
documents, research paper from the
Assembly or other commentaries on

the Bill. We want to raise it because

we do not know what it means. | am

not coming here to bury, praise or even
criticise. | am coming in ignorance to
ask whether the Committee knows what
powers we are about to give to ESA.

Schools have never been included in by-
laws. However, | read through previous
legislation and found in the Education
and Libraries (Northern Ireland) Order
1972 that it applied to libraries. | think
it applies to the Fire Service and some
other bodies in other legislation. |

spoke to colleagues’ solicitors in our
organisation in England who told me that
that power is not known in England.

Clause 16 gives ESA the right to make
by-laws and have them enforced by the
employees of ESA. We got it clarified
this morning that all the teachers and
school leaders will be employees of
ESA. So, what by-laws will be created
and what powers can be envisaged?
Our solicitor in England talked about
one case and said that it could grant
powers of arrest for trespass, which

you do not normally have. If someone
trespasses on your land, you cannot
arrest them. You can maybe ask them to
leave by the nearest exit but you cannot
actually arrest them. So, will there be a
requirement on head teachers, school
leaders, teachers and other staff of ESA
to deploy these by-laws, and what are all
the implications of this?

| would like, Chair, if someone in your
position could clarify somewhere
along the line what sort of by-laws are
envisaged and what that may mean.
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Maybe it is innocuous but it could be
frightening.

The Chairperson: Could we just clarify,
Aidan: is it clause 13?

Mr Dolan: No, | believe it is clause 16. |
made a typographical error.

Mr Lunn: It is clause 16(5).

Mr Dolan: Yes, that is what | thought.
| apologise: in my paper, it is clause
13(5) and (6). It should be clause 16
subsections (5) and (6). Clause 16(5)
states:

“ESA may from time to time make bye-
laws”.

Clause 16(6)(b) then refers to the
people who can enforce them, stating
that it can:

“authorise such persons ... after due
warning to remove ... a person”.

Nobody seems to have raised that point,
maybe because there is no need to, but
it caused us some concern.

My final substantial point is about
clause 38. The Committee may well see
this as a semantic argument, but that
clause requires boards of governors to
promote:

“high standards of educational
attainment”.

Well, maybe we are very pedantic — we
are teachers — and this is just about
the word “attainment” rather than the
word “achievement”. If you Google them,
you will find that there is quite a debate
across the western world about those
words and what they mean.

To explain attainment, let us imagine
that | put up a high jump in this room
but do not ask anyone anything about
themselves, their gender, their age or
their ability, and then ask to see who
can clear the high jump. | am not taking
any account of context. To the layman,
“achievement” sounds like the same
word, and in many documents, they
are used interspersed. However, in the
educational and academic world, the
word “achievement” will take some
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account of context. | am only making a
suggestion that the word “attainment”
should be changed to “achievement” to
take some account of the context of a
situation.

My final point is about membership

of ESA. We agree with the Northern
Ireland Teachers’ Council (NITC) —

we are members of NITC — about

the role of sectoral bodies. However,
although there are sectoral bodies, it is,
perhaps, a bit unfair to them not to have
representation on the ESA board. The
maintained and controlled sectors each
have four representatives, which seems
like a bit of a carve-up between the large
powers, leaving the smaller Baltic states
without a voice. That is what we would
like to present to the Committee.

The Chairperson: Thank you, Aidan.
Clare, do you want to comment at this
stage, or are you happy to come in later?

Mrs Majury: | just wanted to clarify
one point about attainment versus
achievement. This has been raised by
our colleagues in the special schools
sector. There are children who enter a
special school achieving level 1 and
leave the school still at attainment
level 1. That does not mean that there
has not been massive achievement. To
reflect the needs of all Northern Ireland’s
children, we need to look carefully at the
wording in areas such as that.

The Chairperson: Thank you. Aidan, |
want to try to get some practical sense
of what you mean on the issue of
autonomy, the provision or acquisition of
services and the professional judgement
of a teacher in a school. We have a
situation that goes back to the ill-fated,
ongoing issue of computer-based
assessment.

Millions of pounds have been spent

by the Department, Classroom 2000
and the Council for the Curriculum,
Examinations and Assessment (CCEA),
three organisations which are interrelated
because one is to do with the technical
aspect of getting it into the school while
the others are to do with the actual
product, whether it is the Northern
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Ireland literacy assessment or the
Northern Ireland numeracy assessment.
There are two organisations and two
private companies, and there was a
contract and all of that.

We went to a school last week and
spoke to the principal. He said that that
was fine, but that he had spent £2,500
of the school’s budget on an off-the-shelf
product that gave him far better, more
accurate information. However, there

is a piece of legislation that says that

he must do blah, blah, blah. Is that the
very type of problem that you see being
institutionalised.

Mr Dolan: Yes, absolutely.
Mrs Majury: Yes.

The Chairperson: So you end up with
ESA being seen, and it would have the
wisdom as to what needs to be the
particular — let us move it away from
the pupil in this case and concentrate
a wee bit on the teacher. So ESA in its
wisdom decides that teachers, for the
advancement of their profession, need
a professional qualification, so it will
procure a particular service for those
teachers. As a former principal, Aidan,
you or Clare or whoever might say that
you want to send your teacher on that
course, but in your heart of hearts
you know that it is as useless as the
proverbial chocolate fireguard. Is that
the risk that you see?

Mr Dolan: Absolutely. You have summed
it up very well, Chairman. What you
referred to there was the National
Foundation for Educational Research
(NFER) assessments. We have been
saying all along that we did not want to
stray into computer-based assessments
from the start. Mr Lunn asked earlier
whether teachers had ever been

asked their views about that. All the
unions have been sitting in meetings

— meetings but maybe no meetings

— in the same room with CCEA and
saying the points right from the start
about that: that it would not work. Our
association carried out a survey of its
members on this. Every single school
used NFER because they believed in
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it. Many of them said that it differed
from the old interactive computerised
assessment system. That was the same
problem. Now they use computer-based
assessments and it probably was not fit
for purpose.

So the point you make in relation to
this is the same thing. The schools
know what they want here. Computer-
based assessment is supposed to be

a diagnostic test that tells you how

the child is moving forward. Great: you
want to know that as a teacher. That is
why we do NFER assessments. If NFER
assessments did not do it, they would
buy something else. We want to do the
same with training. They say, “We have a
school development plan which we want
to implement that and make a success,
and we need specific things to do that.”

It cannot come from the top down. The
word “Stalinist” was used earlier. That
was the way it was. | used to call it

in the old days “table d’héte”, but we
wanted an a la carte menu. | think that
| said that on some other occasion to
this Committee some years back. That
is what you need for training: an a la
carte approach. You go in and pick to
suit your own needs, rather than having
a set menu.

Otherwise, you are sending teachers
out. | have done that. You let the teacher
out, you had a sub and got it paid for,
and, in a way, to some degree, it was a
jolly. The impact back in the school was
minimal or maybe non-existent.

The Chairperson: Is there a risk that

we will end up having a very expensive
cartel? You have ESA on the one hand
and CCEA on the other. Look at what is
going on. There is an attempt to make
sure that CCEA — and | have never
been a great cheerleader for CCEA. It
has had a bloated bureaucracy over the
past number of years, which, | think, has
been scandalous in the way that it has
just grown and grown. | do not mind an
organisation growing if it is producing
goods, but there is a question mark
around some of that. However, it does
some very good work, so | will clarify
that. It does excellent work in some areas.
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However, you could now end up with
situation where CCEA becomes the
provider of all those services. Maybe
the regional training unit is thrown in
there as well. Lo and behold, whose
responsibility are they under? They are
under the Department. So you have the
Department having its hand on CCEA,
the regional training unit and ESA. So

it is able to very easily manipulate and
ensure that those large, monolithic
organisations are directing how we
educate, train and procure services. And
the schools are just basically at the end
of the chain, saying, “There is nothing
else we can do; we will just have to
accept it, because we do not have the
power to go beyond that remit.”

Mr Dolan: Nor the money
The Chairperson: Nor the money.

Mr Dolan: It is the money. The golden
rule is: he who has the money makes
the rules. That is what will apply here.
Whoever gets the money for this will be
able to control it. Our argument is that it
should go into the school.

Mrs Majury: | think that the point is
that, probably because of the financial
cuts, there has been an absence of
training. The curriculum, advisory and
support service has been stripped back
and the regional training unit (RTU)

has had 50% cuts. So schools have
had to be more proactive. That is tied
in with self-evaluation. What we are
getting now is schools that are thinking
outside of the box and getting bespoke
training that absolutely suits their staff,
children and communities. To go back
to something that is terribly prescribed
seems, to me, like a backward step. We
cannot guarantee that such training is
going to be of the quality that schools
need and be value for money.

The Chairperson: Just on the point of
funding, what is the current situation in
relation to the budget for the school?
That may be something that we will
have to look at in relation to the review
of the common funding formula. Here
comes the cynic in me again: it is

no coincidence that alongside all of
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this, we have a review of the common
funding formula because you have to
align rationalisation in the state and
administration with how you divwy money
out. Is an allocation given under the
current formula for that type of work?

Mr Dolan: No. The formula is largely
driven by pupil numbers, the floor

area, and so on, and we talked about
insurance. There is nothing to earmark
a staff development budget in a school,
but any good school will take some of
that and fire it into the area of staff
development. Largely, the £20 million
or £30 million that CASS was costing
was held centrally, and you could not

influence that or have any control over it.

You are right: there is a centralising
model in what you described, and

we want to ensure that if we are to
have the autonomy, it is more than lip
service. Autonomy came in with the
Education Reform (Northern Ireland)
Order 1989 and has developed since,
but it is sometimes more in lip service
than reality. About 60% or 62% of the
Northern Ireland budget comes into
schools. In England and Wales, that
is up at about 80% or 90%, and staff
development is delegated, in a lot of
local areas, to the schools. We do not
do that here. Only 60% of the actual
cash arrives in schools, and 40% is
retained centrally.

The Chairperson: There is an ongoing
issue, and we have tried, not very
successfully, to get to a place where
we can see clearly what is a delegated
budget. There is a continual dispute. |
have seen figures this week that claim,
or certainly make an argument, that
there is a very lucrative and healthy
slush fund sitting at the heart of the
Department. It seems that when the
Department wants to do anything,
money appears all of a sudden, and
then when you start to find out where it
was originally in the budget, you wonder.
So there is a question mark around all
of that. However, by making all those
changes, | still cannot get somebody to
tell us, for example, that it will increase
the delegated budget to schools by 5%.
They can tell us what will be taken out

667.

668.

as a result of the creation of ESA and
that we will save £15 million or £20
million, but we cannot see where it
will go back in, and that increases the
disparity between where we and other
jurisdictions are at.

| have one other query on the issue of
the difference between “attainment”
and “achievement” in clause 38. One
of your colleagues, in its submission,
said that the amendment should be
made to give legislative cover to boards
of governors to contextualise policy

and administrative directive in line with
local circumstances. That was the Irish
National Teachers’ Organisation. Your
paper raises that issue. If you do that,
is there a risk that it would become

a charter for schools to excuse poor
performance? | understand what is
being said, because you cannot just

go in — it is back to the high-jump
scenario — and blandly say, “This is the
standard and, if you do not meet that
standard, you are failing”, because there
may be other elements, such as a very
high percentage of special needs in a
school. If you have not put the adequate
resource into that school to help the
teachers ensure that everything is being
done, there is a risk that that will have
— and it clearly has in some schools
— a knock-on effect on outcomes. That
is one element. The other element is:
have we been able to satisfy ourselves
that setting five GCSEs from A* to C is
the sacrosanct measure that everybody
should be judged against? Trevor and
other members of the Committee have
gone round this one on a number of
occasions in relation to the added value
and how it is measured. That is what
worries us around where we go with
some of these things.

Mr Dolan: Those are valid points, but

it is not about a charter. We are not
looking at any charter so that a school
can hide its failure. We want a fair and
level playing field, not comparing schools
in very different circumstances. You see
in the media, for example, that although
we do not, in theory, have league tables,
the papers tend to create league tables
and not take account of context. It can
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be very demoralising to some schools
that are doing excellent work, just as
good as other work, but the league table
will indicate that there are these schools
— they use the word “top” about them,
and so on, in the paper.

A school could have a deprived level of
special educational needs and other
factors. We are not looking at that not
being inspected or promoted; we are
not against the board of governors
promoting high standards. What else
would a board of governors be there

to do, really, but to make sure that

the school is a good school? | am not
opposed to that, but just to make it fair
and level.

The Chairperson: Some of those
journalists are present today, so it is a
good opportunity for you to have a word
with them. | know they were listening.
[Laughter.]

Mr Dolan: It was kind of tongue in cheek.

The Chairperson: What always worries
me or intrigues me is — and | have gone
to schools that have high levels. The
previous Committee did an inquiry into
successful post-primary schools, and we
deliberately chose those schools that
had above 20% of pupils on free school
meals. Yet in those schools, we found
some outstanding examples of very good
schools. So, in a sense, it can be done.

| am interested in what was said by

a number of contributors, and we will
need to do more work in our own minds
around the definition. Definitions in
Northern Ireland or any jurisdiction

will determine people’s attitudes and
actions. Whether it is “attainment”

or “achievement” could have a real
implication for boards of governors or
the general well-being of the education
system. So, thanks for that.

Mr Kinahan: Thank you very much, and |
am sorry to have missed the beginning,
but | read what was there. | want to ask
a similar question to the one | asked
previously. You commented on the make-
up of the board, and here you are talking
about voluntary grammar schools, grant
maintained and Irish. Will you comment
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more on the different ways you feel the
board should have been made up?

Mrs Majury: Again, we would very

much follow the NITC view. The board

is vital for moving ESA forward, and
what it needs is more educationalists.

| completely agree with Gerry that we
could look at reducing the number of
trustees and transferors and put in more
people from schools and education who
work on the ground with the children and
communities. They are the ones who

are best placed to inform how ESA goes
forward. Of course, Northern Ireland is
Northern Ireland and all sectors have

to be represented. If we can actually do
that through the schools, it is possibly a
better way of doing it.

Mr Lunn: On the question of attainment/
achievement, what the clause actually
says is that the board of governors
should promote:

“the achievement of high standards of ...
attainment”.

It seems to me that if that was the other
way around, it would make more sense.
If it said that it should be promoting

the attainment of high standards of
educational achievement, maybe that
would satisfy everybody, but that is for
another day.

Clause 16 paragraphs (5) and (6) refer
to only the use and management of

the school grounds and property. They
are very specific in what they refer to.
The bit you are concerned about is the
enforcement of by-laws. | can clearly
understand why a school, or ESA in this
case, should be able to apply by-laws

to the use of school property. | am
thinking of people playing golf on the
playing fields, for instance, or the use
of alcohol. There is a whole range of
stuff. Councils cannot do that on private
property, so somebody has to be able
to do it. Do you not think you are getting
over-excited about that?

Mr Dolan: No. All | pointed out was that
no one has raised the issue elsewhere.
We are unclear. | took advice from

our solicitor, but | did not get much
clarity there either. It may be to keep
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the dogs off the football pitches, and
we will arrest the dogs, you know? It
may extend to more than that. | would
just like a commentary on that from
somewhere, but | have not had it.

Mr Lunn: We have the right man here
today. He will talk to us about that shortly.

The first item in your paper is about
encouraging and facilitating various
types of school. Obviously, | agree with
you about the integrated sector. Chris
has already told us that the same
wording is already in the 1989 order, so
it does not need to be changed. Some
of us may think that it would not be a
bad idea if it was just brought up to date
anyway to promote a sort of equality.
Why do you think that faith schools and,
by implication, controlled schools need
to be encouraged and facilitated?

Mr Dolan: It is about the idea of a level
playing field for all our schools. The
Department has a duty to encourage
and facilitate some sectors but not
others, and that strikes us as unfair.

Mr Lunn: Those are new sectors; they
were created fairly recently, in modern
times. That wording, | imagine, was put
in at the time they were created, for a
very good reason. Frankly — | will not
speak for the Irish-medium sector — the
Department has signally failed over the
years to carry out that requirement for
the integrated sector. | cannot quite see
the equality between controlled schools,
faith schools and those two minor sectors.

Mr Dolan: | am just putting it in the
context of parent choice. That is where

| see the equality issue arising. | am
fully aware of why it was in the 1989
order and why this is here. It would not
be fair to create a system in which other
schools — | have referred there to faith
schools — are in some way lesser or
are deprived in some way.

| was a principal of an integrated school,
although | am not wearing that hat today,
and | know that article 64 was not worth
the paper it was written on. This m