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The Chairperson (Mr Kennedy):
Welcome back to the Committee. Thank you for your attendance today to give advice on the
potential gaps in investigatory powers in the Bill. The session is being recorded by Hansard for

inclusion in our report.

Ms Jane Corderoy (Office of the First Minister and deputy First Minister):
Thank you for inviting us here today. 1 should like to introduce my colleagues Stephen Orr and

Christopher McCafferty from the Bill team. We are here to address the specific issues raised by



the Committee at last week’s session. If the Chairperson is content, we would like first to address
the question of gaps in investigative powers as identified by the Department and what the
Commissioner for Older People could investigate. We have prepared a paper for the Committee

on that, and | apologise for not getting it to members earlier.

Following last week’s discussion, we felt that the Committee would appreciate factual and
real-life examples as well as hypothetical cases and those that we had identified through the
policy development. To that end, we have had input from several organisations of where they
have experienced gaps in provision that could be addressed by the establishment of a
Commissioner for Older People. That has taken some time, but we are very grateful to those
organisations, including the Law Centre, Citizens Advice, Advice NI, the Centre for Ageing
Research and Development in Ireland, Age NI, the Older People’s Advocate, the Regulation and
Quality Improvement Authority (RQIA) and the British Association of Counselling and
Psychotherapy, as well as others that supplied real-life examples. We will speak to the paper, and

are happy to take questions on any of the points made and examples provided.

Our counterparts in the Welsh Assembly Government looked at the issue a number of years
ago. The key gap identified in provision, which it is envisaged the commissioner will fill, is that
of an organisation to provide a unique and exclusive focus on the rights and interests of older
people. No single organisation has the range of powers and functions that are proposed for the
commissioner. The commissioner will bring together in one place expertise and a focus on
improving the lives of older people in society; will be able to guide them through complex
complaint mechanisms; will be able to advocate on their behalf; and, where necessary, will

investigate issues that do not fall to other statutory bodies.

In our paper, Committee members will see evidence that there are still areas that directly
affect the lives of older people where no statutory organisation has the power to act or where a

public body has the power to act, but, for strategic or budgetary reasons, chooses not to.

Gaps exist in a number of areas. There is currently no legislation that covers discrimination in
the provision of goods, facilities and services on the grounds of age. The Equality Commission
has no statutory powers to act on behalf of anyone who is subjected to such discrimination,
including older people, but the Commissioner for Older People could look into such cases based

on older people’s interests, investigate them as required and making recommendations on future



conduct.

Much has been made of the Northern Ireland Ombudsman’s reach. However, that does not
take account of the fact that the ombudsman can look only at injustice as a result of
maladministration. He cannot instigate investigations into systemic failures in, for example,
dignity and respect in nursing, care or transport. The Commissioner for Older People role is
designed to be proactive and preventative. It will be empowered to assess problems and act to
resolve them before they impact adversely on older people.

The Human Rights Commission can look only at areas that the Human Rights Act 1998
reaches. It is our understanding that that does not currently include self- and privately funded
older people in private and voluntary sector nursing homes. However, the Commissioner for
Older People will be able to investigate activity at all nursing and residential care homes,
including those in the private and voluntary sector. Again, that addresses a unique niche that is

currently unfilled.

Those brief examples demonstrate that the Commissioner for Older People will provide a
unique service alongside other existing statutory organisations. The commissioner’s role and
functions will not impact on those organisations or the proper exercise of their statutory
functions; rather it will complement them, filling in gaps in their ability to deal effectively with

older people’s issues that are complex and, often, time-critical.

The fundamental reason why a commissioner is needed is to concentrate in a holistic and
strategic manner on older people’s rights and interests. The commissioner will be unique in that
no existing organisation has the remit to address the wider impact on older people, inform

systemic improvements and influence the wider social policy agenda.

As we said last week, it is important to reiterate that the commissioner’s formal investigatory
powers are reserve powers. They are to be deployed only in strategic and exceptional
circumstances. The commissioner will have a wide range of powers to be deployed in the interest
of older people, including promotional, advisory, advocacy, research, educational,

communication and outreach powers as well as investigatory powers.

Investigatory powers are reserved to be used exceptionally for critical strategic matters that



affect older people’s lives. However, it is important to plan on the basis that when a dedicated
commissioner becomes active and identifies issues of strategic importance to older people, he or
she has the power and authority to challenge and investigate, leading to changes in policy and

improvement in services for older people.

In the paper, we have identified several areas where the commissioner could take action on
behalf of older people, including, if necessary, using his or her investigative powers. In the first
few pages, we have listed around 30 examples. They fall into three main categories. The first
category covers those issues where only the Commissioner for Older People could act — those
issue where there is currently a gap. They include looking at isolation among older people and
how Government policy responds and whether services are provided in the best way; the dignity
of older people in residential nursing and hospital care; issues of hygiene, bullying and neglect;
how older people are treated and respected; arbitrary age-based barriers to provision of some
services to older people; the issue of top-up fees and direct payments for privately organised care;
and the example outlined on provision of policies that relate to palliative and end-of-life care for

older people.

The second category covers those matters where an organisation can act, but for some reason
does not. That is where the commissioner can bring pressure to bear on an existing oversight
body or can work collaboratively with it on issues that affect older people’s interests and rights.
Those include possible financial abuse of older people; transport issues and the patchy provision
of rural and community transport; long-term planning of housing; older people’s access to
training and apprenticeship opportunities; and malnutrition of older people in hospital, which was
mentioned last week. Although all of those issues are relevant now, we know that the proportion
of older people in society, many of whom are vulnerable, is increasing. Today, 17% of the

population is of pensionable age. By 2041, that will have doubled to 34%.

The third category covers those issues that have been brought to our attention which cut across
so many bodies that no one body deals with them. This is the area where the commissioner will
add the greatest value through his or her strategic and holistic focus on older people’s interests
and rights. Examples of that in the paper include difficulties that face older people when trying to
access counselling and psychological services; pension issues and benefit uptake among older

people; and bringing focus to the need to fund dementia research.



Mr Stephen Orr (Office of the First Minister and deputy First Minister):
Direct payment for social care is an initiative that is being promoted in health where a trust is
making arrangements for an older person who needs help, such as meals on wheels services,
respite care or a temporary stay in a nursing or residential care home. Instead of the trust’s
providing the service, the older person or a member of their family can, through the direct

payment scheme, be given the money to purchase the service directly.

That is a positive development that enables older people and members of their families to take
greater control and be empowered in dealing with the services they need. However, it means that,
effectively, the older people are largely opting out of state provision, because the types of service
that may be provided may not be covered by any regulatory body, or the individuals may not be
covered by any regulatory body such as the RQIA. There is a gap there and, if a problem arises,
what oversight body will take responsibility for dealing with it? We think that the commissioner
will be well placed to examine that issue, to identify problems or the extent of problems, and to

come up with proposals and recommendations on how to address them.

Mr Chris McCafferty (Office of the First Minister and deputy First Minister):
There is no public body to address the issue of proactively identifying isolated members of the
older community, rural and urban. That has given rise to voluntary befriending organisations, for
example, voluntary organisations that phone every day to check on the well-being of older people
who they believe are isolated.  Anecdotal evidence coming out of those voluntary groups

suggests that there are many older people whose issues are not being addressed.

Although many public organisations do good work when they encounter isolated older people,
such as social care teams, which are a source of referral for the voluntary groups, nobody is
actively seeking out isolated older people. Through outreach and voluntary networking, the
Commissioner for Older People will be well placed to measure the extent of that problem,

develop recommendations and solutions, and take them to the heart of government.

That, in many ways, leads me on to a similar issue, which is financial abuse. Recent Citizens
Advice figures advise that there has been a 108% rise in doorstep loans. Those are products that
are typically targeted at vulnerable older people who will be at home during the day. These are
perfectly legal organisations, and they do nothing wrong in offering doorstep loans. However,

anecdotal advice again suggests that older people are receiving small loans while on low income



with tight margins. A £300 doorstep loan typically attracts a 400% APR. That can lead

vulnerable older people into debt.

I emphasise that these are perfectly legal lenders, but the outworking of that for vulnerable
older people is debt and depression, which can lead to malnutrition. Again, the Commissioner
for Older People could investigate the practices of legal doorstep lenders with a view to
measuring the extent of the problem, developing solutions, and, again, taking that to the heart of

government.

The commissioner might also use the results of an investigation to expose the damaging
effects on older people of such doorstep loans. Anecdotal evidence suggests that older people are
signing up to such loans when there is very little discussion over ability to pay them. Older
people are also reluctant to declare a health state that would debar them from a loan. Those loans
are typically dealt with by doorstep representatives, so in the process of trying to complain about
that the first port of call is the doorstep lenders themselves. That is very difficult for older people,
and is an area in which the commissioner could intervene. There is nobody else dealing with that

type of work.

Mr Orr:
The next issue that | would like to touch on is end-of-life care. Studies show that the majority of
older people prefer to die at home surrounded by their families. However, over half of all deaths
of older people occur in hospital. The Department of Health is developing a strategy in that area.
We feel that the Commissioner for Older People, whose legislation and powers will be grounded
in the UN Principles for Older Persons, which include care, self-fulfilment and, most importantly
in this context, dignity, will be very well placed to examine issues concerned with older people’s
dignity and respect in the provision of palliative care in their homes. The commissioner could
undertake an investigation across the different types of providing bodies where other bodies do
not have the powers to act. The commissioner, focusing on the rights and interests of older
people, could act in combination with the RQIA, with its focus on standards of care delivery, to
get a better result for older people and to enable those who wish to end their lives at home to do

s0, with the appropriate palliative care.

The next issue that | would like to touch on is long-term housing planning and how that affects

older people. The Older People’s Advocate has brought that issue to our attention on a number of



occasions, but does not have the statutory powers to investigate such issues. The particular issue
arises in relation to regeneration areas. The Older People’s Advocate has had a number of older
people affected by such schemes. They have found that the balance of housing provision in the
area that is being planned for is largely geared towards younger people with families, and that
older people’s needs, particularly the need for houses that are capable of being adapted to meet
their needs so that they can spend as much of their lives as possible in their own homes, are not
being met. For example, the provision of bungalows does not tend to be taken fully into account.
There is an issue about the extent to which older people’s issues are being taken into account

when regeneration area projects are being taken forward.

We think that the commissioner will be uniquely placed to take account of the issues of older
people and, if necessary or appropriate, to carry out investigation on this issue, to monitor and
negotiate, to ensure that there is a balance of housing provision between younger people with
families and older people in the area. Many of those people will have lived in the area for a very
long time and will have made their own adaptations to their houses as far as they have been able
to. The commissioner could use investigative powers to examine the policies and identify

whether they have considered fully the interests and rights of older people.

The last example that | would like to talk about is benefit uptake. The particular context for
that is the level of poverty among pensioners. The 2008-09 figures indicate that 31% of
pensioners in Northern Ireland are living in poverty. That figure has been rising over the years,
but the trend in the UK as a whole is downward. Therefore, there is an immediate issue as to
what the causes are and whether the commissioner could investigate that. Taking the figures as
they stand, a research organisation has advised us that it estimates that up to 40% of older people
are not even applying for the pension benefit top-ups, such as pension credit. They are a very

vulnerable group, and they are not even getting some of the money to which they are entitled.

The Social Security Agency has commissioned Citizens Advice to do some work on
increasing benefit uptake. That is a limited, time-bound project. It is an ongoing long-term issue,
and we think that the commissioner will have the authority and the legal powers that no other
organisation has in that area, given that the commissioner will have a legal duty in the Bill to
have outreach programmes for older people, to help identify older people who are living in
isolation, and to make services available to older people in areas where they live. The

commissioner could investigate that issue, bring together other organisations involved, and



develop an action plan to ensure that that vulnerable group of people get all the advice, assistance

and money to which they are entitled.

The Chairperson:
Thank you for those examples. It is helpful for people in the Public Gallery to get a sense of the
type of powers and cases. Of course, Hansard are here to record it as well. Members have a
couple of questions, after which I need to speak to you about another couple of issues.

Mr Elliott:
Mr Orr mentioned benefit uptake and said that work is ongoing with Citizens Advice. What will
the commissioner do in that respect? We know that there is a lack of benefit uptake throughout
the community in many areas, not just among older people. How could the commissioner

concentrate on developing that?

My second issue is about the Presbyterian Mutual Society (PMS). | would really love to hear
how the commissioner could have been of benefit on that issue. A lot of older people have made

smaller contributions, and they will be hit hardest.

The Chairperson:
I declare an interest; | have a modest amount in the Presbyterian Mutual Society.

Mr Elliott:

Yes, but you do not come under the remit of the Commissioner for Older People.

The Chairperson:
I am glad that that remark has been recorded by Hansard. [Laughter.]

Ms M Anderson:

You would do anything for a vote. [Laughter.]

Mr T Clarke:

I also declare an interest in the Presbyterian Mutual Society.



Mr Elliott:
The final issue is housing. It is something that | am well aware of, and | do some work on
housing for older people because | feel that there are gaps in that provision. Is there no other way
for that to be progressed through the Northern Ireland Housing Executive, particularly in relation
to equality impact assessments? Surely, one area that equality impact assessments look at is older

people. | suppose that that is relevant to a number of other sectors.

Mr Orr:
The feedback that we are getting suggests that there is an absence of knowledge about the extent
of the problem on benefit uptake. The first thing that the commissioner should do is attempt to
carry out research to find out the extent of that difficulty here and work with existing
organisations to come up with an action plan to address it. | do not know the potential outcomes
off the top of my head. However, there is an issue of information and how it should be addressed.
The commissioner could target that issue for investigation.

Mr Elliott asked about the Presbyterian Mutual Society. Our reference to that was in response
to the question that was raised in the debate during the Bill’s Second Stage on whether the
commissioner could have got involved in that issue. We were just confirming that there is

nothing in the legislation to prevent the commissioner from intervening in such a case.

The Chairperson:
Can you explain a bit more the type of role that the commissioner could have played on that

issue? What approach would the commissioner, had he or she been in place, have adopted?

Mr Orr:
The commissioner would have, largely, had a role to speak as an advocate for older people who
were affected by the issue. The Bill gives the commissioner the power to make representations
and recommendations to any body or person on any issue that affects the interests of older people.
We think that that directly empowers the commissioner to deal with issues that affect older

people.

Mr Elliott:

The commissioner does not need investigative powers to do that.



Mr Orr:

No, not if the issue is one in which advocacy is appropriate.

Ms Corderoy:
As we said previously, we believe that, in exceptional circumstances, the commissioner needs to
have formal investigatory powers when the commissioner is the only body that can act. We
imagine that, although the commissioner could, in most cases, use formal investigatory powers,
they will probably want to carry out the advocacy role first to try to resolve the issue without
using those powers. However, those powers are available if resolution of the problem is not
forthcoming.

The Chairperson:
Those powers would, presumably, have been used at the resolution. Unfortunately, PMS is not
yet resolved. However, assuming that the commissioner had been in place, would his or her role
have been one of advocacy on behalf of savers, rather than an investigative role into the structure

of the PMS and how it carried out its work?

Ms Corderoy:
In that particular case the commissioner would be another voice to give another focus and to

represent older people specifically. That is what we imagine.

Mr Orr:
On housing planning, the feedback that the Older People’s Advocate is getting is that there are
ongoing issues. We envisage that the commissioner will work with the Housing Executive on
that matter. However, as Ms Corderoy indicated, some of the issues coming up are in areas
where there is already a body that has some responsibility but that, for a long period of time, the
issue has not been effectively addressed. That is the feedback that older people are giving the
advocate. We think that there is a role for the commissioner to take, given that they will have the

lead responsibility for older people’s issues in relation to housing planning.

Ms M Anderson:
Thank you for that very helpful presentation. It satisfied completely any concerns that | had
about any of the information that we had before us in which the gaps were not flagged up in the

manner that you did today. | thank you for that. | almost feel that we have put you through a lot

10



of work on issues that many of us around the table should know more about. We do know more
about those issues, because we are experiencing them. My office — and, | am sure, every other
MLA’s office — is inundated with issues around domiciliary care and bed blocking. | know
families who are trying to get their loved one out of hospital to bring them home, but who cannot

get a domiciliary care package.

We have heard concerns about the duplication of services and we know that there are bodies
out there. We carried out a child poverty inquiry, and at times the issues spilled over. At the
time, Jimmy was very concerned — not because of his age, | must add — about poverty and
deprivation for older people. Yet despite the bodies that are out there, we have concerning levels
of poverty and deprivation in the North.

I want to comment rather than ask questions, because | have been pressing and pursuing the
people who have been in front of us giving evidence to try to bridge the gaps in our minds.
Having been presented with evidence by others, we were concerned about duplication and
whether we were in danger of establishing another quango. For example, all of us, as MLAs, are
pursuing different bodies to try to get housing adaptations or bungalows. Whatever is supposed
to happen around regeneration, we know that the reality on the ground is that is not happening.
Therefore, | thank you for presenting us with this evidence, which, in my mind, has assured me

that there is definitely a need for a Commissioner for Older People.

| say that as someone whose mother has had Alzheimer’s for 11 years. You talked about
domiciliary care, and it will be essential for the commissioner to look at whether older people and
their carers receive the emotional and physical support that they need to reduce and enhance the
quality of their lives. | speak for a family who are doing their very, very best for my mother, but,
apart from supporting each other, that support is just not there for us. | want to thank you for

presenting that evidence today.

Mrs D Kelly:
One of the important points jumping out of all this afternoon’s presentations on the
Commissioner for Older People is the difference between the advocacy power and the
investigative power. Really and truly, that difference is critical. If we are to make a real
difference to older people’s lives, we need to enable the commissioner to have investigative

powers, because all of us should be advocates, and, in many instances, we are. As somebody who

11



used to work in social services, in different professions, I think that the professional caseworkers
should also be advocates for older people’s personal care and needs. However, they get caught
up in the service delivery. It would be interesting to hear from some of the professional bodies

that regulate professional registration about whether they are living up to the role.

There are two points that you used as examples. There is a list of them, although you have not
highlighted them in speaking to the report. One was the issue of transport and the provision of
passes at age 60 as opposed to 65. That was brought to the attention of the Equality Commission
in 2001. You also raised the point about employment and learning. Both cases had merit in
terms of the Equality Commission leading the charge, but it appears from your presentation that
the Equality Commission did not take those forward. That is a concern. It is all very well having
the power, but one needs the resources to act. What | have picked up is that the Equality
Commission had the wherewithal, that there was a case to answer, but that it was not taken up. |

want your thoughts on that.

Citizens Advice has stated that no one is picking up on the financial activity abuse and the
legal doorstep lender loans, while the Financial Services Authority has a role. Surely we should
bring that to the attention of the First Minister and deputy First Minister. They should write to
the Financial Services Authority to highlight that very case. It is too important an issue to drop at
this stage.

Ms Corderoy:
The transport example that you cited was supplied to us by the age sector. | am not sure why the
Equality Commission did not pursue it. We understand that it was not part of its strategic aim,
which falls into the second category. Perhaps resources were constrained or it had a different
focus at that time. That matter was resolved, but other issues of transport, and rural transport in
particular, were raised throughout the public consultation. | am sure that you know the phrase

“We have a bus pass, but there are no buses.”
Mrs D Kelly:

As someone who lives in a rural area, | am very well aware of the inequalities in access to public

transport.
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Ms Corderoy:
That is certainly something that the Commissioner for Older People could examine and, if
required, formally investigate. The Commissioner for Older People could draw more attention to

that issue and feed the findings into planning and service provision.

Mrs D Kelly:
With respect, we all know the issue. It has been highlighted time and time again, whether
through Noble indicators or stats from the Northern Ireland Statistics and Research Agency, but it
is a case of doing something about it. There is a difference between highlighting what we already
know and being able to do something about it. People, including me, do not just want another
person who will tell them what is wrong. They want to hear how the system will be fixed and

what enforceable powers the commissioner will have.

Mr Orr:
I am afraid that | am not aware of the Equality Commission’s reasons for not getting more
involved in the employment and learning issue. The junior Minister has asked the Older People’s
Advocate to take the issue forward, with the involvement of the Minister for Employment and

Learning.

Mrs D Kelly:
My general point is that it is all very well knowing the problem, but we need a means of fixing it

within the legislation.

Also, | am aware that there are a number of people in the Public Gallery, and | am sure that it
is quite hard for them to hear. The microphones might pick up proceedings for the Hansard

report, but they do not actually amplify our voices, not that some of us need that.

Mr Spratt:
I will not go over all the points, many of which we deal with day and daily. However, there are
some interesting issues around regeneration and housing. That is not just about the Housing
Executive but housing associations as well. That really needs to be addressed. Isolation is not
just a rural problem; it is a big problem in the cities as well. It feeds into community safety and
all the rest of it in terms of older people. When | went around during the election campaign, | met

older people who had their doors chained at 5.00 pm. Isolation is a major problem all over the
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place, although, in the city, people may not face the transport element in respect of the

availability of bus services and all the rest of it.

The one thing that really concerns me is malnutrition. My wife has been ill, so | have been in
and out of hospital over the past number of weeks. | have been horrified to see older folks in the
wards with food that is just brought and set down. | cannot believe that somebody is not dealing
with that here and now. | think that you said that there was no other body with investigative
powers. Surely to goodness there must be. Food is just set there and, if it is not eaten, somebody
takes it away again. There is no encouragement. In fact, | saw a nurse encourage an older person
to eat more and to take something else. She just ordered a drink of juice or something, but the
nurse brought her soup and something else and she took it without any problem. However, that
seems to be the exception rather than the rule. | cannot believe that there is nobody else in the
Health Service who investigates that. If not, there is a serious problem, and I think that all of us
around the table realise that that is the case. Dolores hit the nail on the head: we need to fix the

problem, not just have somebody to tell us that those things are happening.

When we get an older person through the door, we make sure that they are getting all of their
benefits. We call it an MOT. It is not until that happens, that somebody comes in about
something else, and we run a check. Older people do not claim their benefits. Sometimes, they
do not even realise that they are entitled to benefits. They may not have asked for anything
before in their lives, and there may be benefits that they do not realise they can get. They are
delighted when somebody points them in the right direction. However, as Dolores said, there is
no joined-up thinking among healthcare professionals in relation to reporting or passing on
information; there are reams of paper every time. All of that needs to be addressed as well. The
Departments need to address that among themselves. Let us get to that as well, in terms of seeing
how we can join up. OFMDFM needs to co-ordinate that with all of the Departments because it

is a big issue, particularly for older people.

Mr T Clarke:
If the benefits issue is taken to its conclusion, we are talking about appointing a commissioner to
address the problems of which everyone is aware. Taking something as simple as that, the
Department for Social Development (DSD) holds all of the details, including financial, of
everybody who is registered, so why is it not an automatic entitlement? Why do people have to

claim at all? If somebody has certain needs and is entitled to a particular benefit, they should not
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have to ask for it. We do not need a commissioner to tell us that. It is a problem, and DSD has
even put out statements that people do not claim benefits. When it wants to claw back benefits, it
can do that, but it never seems willing to give money to older people or whoever may be entitled.
We do not need somebody to tell us about or fix problems of which we are aware already. There
are a lot of internal problems in various Departments. People should look at those now because

they are being dismissive if they are not aware already that the problem exists.

Ms M Anderson:
I agree with all that Trevor said, and everybody has recounted similar stories. We all know about
the problems. However, when we go out the door, we will we dealing with whatever issue is
brought immediately to our attention. The thing about this is that we know that the problem is
there, whether it has been on the radio, in the papers or people engaging with us. We know that
all these problems are here, and we know the difficulties. Having a commissioner would focus
the Assembly. It could get the action that we need around the outcomes, and we would then be
able to measure them, as opposed to someone saying that maybe some programme would deal
with an issue. None of us really has the time to focus on one issue, but the commissioner will
assist us by paying more attention to a problem and giving it more time. That is not to say that
we are neglectful, it is just that other demands land on our table. Of all the sessions today, this

one has really nailed the need for a Commissioner for Older People.

The Chairperson:
We would do well to make the point that, as Trevor Clarke said, there are departmental

responsibilities.

Ms M Anderson:

Of course.

The Chairperson:
Those should be kicking in already, rather than simply waiting for the appointment of a new

commissioner. That is a well-made point.

OK. You have heard the comments, and thank you for that presentation. Last week the
Committee raised an issue about a possible clause in relation to criminal acts. We have taken our

own legal advice on that and reflected on it. Essentially it was that it would be possible to insert a
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clause, but that a clause is not absolutely necessary given that the legislation already deals with
that particular issue — or rather, a principle in law deals with that issue. Do you have any

comment on that?

Ms Corderoy:
We sent a letter to the Committee Clerk on Friday. Our Ministers had, like the Committee, taken
legal advice and were of the view that it can and should be dealt with administratively in the same
way as it is dealt with in Wales and by the Children’s Commissioner here — through training,
staff guidance, a staff handbook and that sort of thing.

The Chairperson:

Are members content with that information?

Members indicated assent.

The Chairperson:

OK. We will move on to consider any amendments that members may wish to propose.

Ms Anderson:

What paper are we on now?

The Chairperson:
We are going to go through the Bill. Can we clarify that no member is going to raise
amendments or separate clauses? If so, we will now carry out the detailed clause-by-clause
scrutiny of the Bill, and members will have the opportunity to raise any concerns or suggest any
amendments. Members should read the relevant clauses and paragraphs in the Bill along with the

related commentary in the explanatory memorandum.

The Bill has 29 clauses and three schedules, and we need to consider each in turn. There are
four options for us: to agree that we are content with the clauses drafted; to agree that the
Committee recommend to the Assembly that a clause be amended; where a majority of members
support an amendment, the Committee Clerk and the Bill Clerk will take away the proposal and
draft the appropriate wording for consideration at a subsequent meeting; or, finally, to reject the

clause as drafted.
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I ask members to clearly state their positions during this scrutiny session. If they want to
oppose a clause or do not feel that they are able to agree a clause, members will be able to set out
their opposition or their proposed amendment. Consideration of the clause may then be deferred
until the next meeting. I draw members’ attention to the text of the three amendments that have
been drafted by the Department following last week’s meeting. The letter provided by Gail
McKibbin on 10 September outlines the draft amendments:

“that Ministers have ‘agreed in principle’ to take forward, subject to the Committee’s views.”

What is agreed in principle? Do you want to confirm that?

Ms Corderoy:

With the Committee’s agreement, our Ministers are happy to make those amendments to the Bill.

The Chairperson:

So that confirms that Ministers have accepted the amendments?

Ms Corderoy:
Yes.

The Chairperson:

That is just for the record, so that we can hang you later on.

We will have the opportunity to consider the amendments to each clause following the reading
of the clause. The report of the Examiner of Statutory Rules on the delegated powers of the Bill
was included in the information that members received last week. The Examiner has highlighted
clauses 25(6) and 26(2), which make regulations subject to draft affirmative procedure, and
clause 28(2), which provides for commencement Orders. The Examiner advises that powers to
make subordinate legislation seem appropriate, and that there are no other matters to which he
draws the attention of the Committee. In light of the Examiner’s report, are members content to

proceed with the clause-by-clause scrutiny?

Members indicated assent.
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The Chairperson:
The Bill seeks to provide for the appointment and functions of the Commissioner for Older

People for Northern Ireland.

Clause 1 (The Commissioner for Older People for Northern Ireland)

The Chairperson:
Subsections 1 to 4 provide for the appointment of a Commissioner for Older People by the First
Minster and deputy First Minister acting jointly. The clause also makes provision for schedule 1,
which deals with the establishment and operation of the commissioner and his or her office.

Question, That the Committee is content with the clause, put and agreed to.
Clause 1 agreed to.

Clauses 2 and 3 agreed to.

Clause 4 (General powers of the commissioner)
The Chairperson:

Clause 4 is a very famous clause, but that is in another context.

Subsections 1 to 6 set out the general powers of the commissioner. Clause 4 also gives the
commissioner power to carry out a formal investigation in relation to his or her duties. The

procedures to be followed when doing that are set forth in schedule 2.

Mr Elliott:
Clause 4(4) goes back to the issue of other bodies. | wonder how that will operate in practice
with regards to investigative powers that other bodies do not or cannot use. How will it be
managed if there is a dispute between two bodies or between the Commissioner for Older People
and another body? | know that we touched on that briefly last week, but my query is around the

whole process.

Mr Orr:
There are some specific clauses in the Bill that preclude the commissioner from acting if another

body has responsibility. In addition, we envisage or recommend that the commissioner establish
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memoranda of understanding (MOUSs) with other oversight bodies to deal with the areas that are

not specifically limited by the Bill.

Mr Elliott:
Does that mean that the commissioner will draw up areas that may not be covered by other
bodies?

Mr Orr:
The Human Rights Commission, for example, has memoranda of understanding with a range of
bodies, including the Children’s Commissioner, who has similar powers to the Commissioner for
Older People. When the commissioner has been established and is drawing up priorities for a
work plan, we envisage that he or she will meet other organisations that are operating in those
areas and agree which areas are appropriate for the commissioner to deal with and which are
more appropriately dealt with by another body. That is aside from the areas in which there is a

statutory limit on the commissioner from acting.

The Chairperson:
So you envisage that all of that will be agreed, as is presently the case with other commissioners

and similar bodies?

Mr Orr:
Yes.

Mr Elliott:
That is OK.

Dr Farry:
Apologies for my late arrival. I want to follow on from Mr Elliott’s point. [ appreciate that
MOUs can be drawn up and that hopefully their operation will proceed smoothly. However, what
will happen in the event that there is a conflict of interpretation of what has been agreed or a
failure between commissioners to agree how to operate? How will disputes of jurisdiction be

resolved?
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Ms Corderoy:
It is very clear what the Equality Commission deals with. The ombudsman deals with
maladministration, the Children’s Commissioner obviously deals with children’s issues and the
RQIA focuses broadly on inspections. The experience in Wales, where there is a demarcation, is
quite clear. However, they found that some complex issues can come up, which, for example,
cover both maladministration and the interests of older people, and they are exploring having
joint investigations into those issues. There is a specific power given to the commissioner in one

of the schedules about collaborating and co-operating with other bodies.

Dr Farry:
That does not really fully satisfy the point. We need legislation that is sufficiently robust and that
can take into account situations that may arise. Although I respect what you are saying about the
lines of responsibility for most bodies being fairly clearly demarcated — obviously the Children’s
Commissioner and a Commissioner for Older People do not have an overlap — the main area of
concern that has been drawn to our attention is the overlap with the Northern Ireland

Ombudsman. That is perhaps the interface that could cause the greatest degree of difficulty.

I think we need to be sure, if we are to pass the legislation as proposed, that there will be a
clear demarcation. In the event that there is not, and there is a clash over how investigations are
taken forward, there needs to be a methodology for resolving that problem or for giving

precedence to one or other organisation. That still needs to be tightened up.

Ms Corderoy:
I can reassure the Committee that in the event of maladministration, the Bill prevents our
commissioner from investigating it because there is a statutory complaints mechanism. Our

commissioner would not be able to intervene on that point.

Mr Orr:
The specific clause is 8(2)(b), which prevents the commissioner from carrying out an
investigation into a complaint made by an older person where the complaint falls within an
existing statutory complaints system. The ombudsman’s complaints system is an existing

statutory complaints system. There is a clear prohibition on that.
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Dr Farry:
That takes care of that point.

Mr Elliott:
There may be some areas where not just the ombudsman but some other body may say that that is
their remit, whereas the Older People’s Commissioner may argue that it is his or her remit. |
think that Stephen is right in that there needs to be some way of resolving those disputes. | admit
that | do not know what it is; | am not saying that | have any answer.

Dr Farry:

An ombudsman’s ombudsman.

Ms Corderoy:
Our understanding through the experience of the Children’s Commissioner is that that has not

arisen with other statutory bodies; they have not experienced that sort of difficulty.

Question, That the Committee is content with the clause, put and agreed to.

Clause 4 agreed to.

Clause 5 (General review of advocacy, complaint, inspection and whistle-blowing
arrangements of relevant authorities)

The Chairperson:
This clause sets out the commissioner’s power to review a range of activities carried out by

relevant authorities.

Question, That the Committee is content with the clause, put and agreed to.

Clause 5 agreed to.

Clause 6 (Review of advocacy, complaint, inspection and whistle-blowing arrangements of
relevant authorities in individual cases)

The Chairperson:
This clause gives the commissioner power to carry out reviews that specifically look at the effect

of those procedures on a particular person or at a particular location.
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Question, That the Committee is content with the clause, put and agreed to.

Clause 6 agreed to.

Clause 7 (Assistance with complaints to relevant authorities)

The Chairperson:
This clause provides the commissioner with the power to give whatever help an individual needs
to enable the older person to bring about a complaint to the relevant authority.

Question, That the Committee is content with the clause, put and agreed to.
Clause 7 agreed to.

Clause 8 (Investigation of complaints against relevant authorities)
The Chairperson:
This clause provides the commissioner with the power to investigate the handling of complaints.

Question, That the Committee is content with the clause, put and agreed to.

Clause 8 agreed to.

Clause 9 (Actions which may be investigated: restrictions and exclusions)
The Chairperson:

This clause details where the commissioner cannot conduct a formal investigation.

Question, That the Committee is content with the clause, put and agreed to.

Clause 9 agreed to.

Clause 10 (Power to bring, intervene in or assist in legal proceedings)

The Chairperson:
This clause sets out the power of the commissioner to bring civil proceedings relating to the law
or practice relating to the interests of older persons and to assist or intervene in any legal
proceedings that relate to the interests of older people. Do members have any recommendations

or amendments?

Dr Farry:

I apologise for seeking clarification on this point, as it may well have been touched on before.
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Just to check again, is this power different or of a higher standard than exists for other, similar
bodies, such as the Equality Commission or the Human Rights Commission, in terms of the

power to take cases in their own name, or is it consistent with the broader architecture out there?

Mr Orr:
It is consistent with the broader architecture. The provision is similar to that held by the
Children’s Commissioner in relation to children’s issues. It will enable the commissioner to
bring cases in his or her own name on behalf of older people, to assist with cases or to act as

amicus curiae.

Dr Farry:
OK, thank you.

The Chairperson:

Is a lot of this cut and paste?

Question, That the Committee is content with the clause, put and agreed to.

Clause 10 agreed to.

Clause 11 (Assistance in relation to legal proceedings)
The Chairperson:
This clause sets out the scope of the commissioner’s power to assist an older person in relation to

certain legal proceedings.

Question, That the Committee is content with the clause, put and agreed to.

Clause 11 agreed to.

Clause 12 (Conciliation of disputes)

The Chairperson:
Clause 12 gives the commissioner the power to commission conciliation services in relation to
disputes that may lead to court action. The Department has suggested an amendment to
subsection 7 in order to provide a broader interpretation that will include conciliation and

mediation.
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The proposed amendment is as follows: Leave out subsection (7) and insert—
“(7) In this section “conciliation services” means a service which is provided—
(a) by a person who is not a party to a dispute,
(b) to the parties to the dispute, and
(c) with the aim of enabling the dispute to be settled by agreement and without

proceedings.”

Do members have any queries, comments or amendments? Will you explain the basis of, and

the need for, the amendment?

Ms Corderoy:
After consultation, clause 12 was inserted into the Bill so that the commissioner, as well as doing
informal conciliation, will have the power to procure conciliation services separately. In the
Committee’s consultation, the age sector and the advocate recommended replacing the term with
“dispute settlement services”. We were not able to do that because “conciliation services” is the
correct term.  This alternative wording was used in the Equality Act 2006, is broader and

includes conciliation and mediation, which was the reason behind the request from those bodies.

Mr Orr:
Currently the Bill refers to “advice and assistance”, whereas the proposed amendment talks about

“a service”, which includes advice and assistance but is a wider term.

Mrs D Kelly:
You said that the commissioner will have the ability to procure conciliation services. Will the
office of the commissioner, therefore, have a budget to have such a tendering process, or will

there be staff in the office whose job it is to act as conciliators?

Ms Corderoy:
We envisage it being something outside of the commissioner’s office. Arrangements will be set

up, and when a case comes up, if required, the office will use those arrangements.

Mrs D Kelly:

Will the commissioner’s office bear the cost when, for example, conciliation is required between

an individual and a government agency? If it was an issue of malpractice, would it be the agency
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or the commissioner who would be responsible for paying for conciliation?

Mr Orr:
I am not sure about that specific case, but, if the commissioner is deemed responsible, clause 12
will give him or her the power to fund conciliation. We envisage the commissioner acting on an
informal basis as a broker or mediator between parties in a dispute involving older people. The
purpose of clause 12 is to provide a more formal arrangement when getting everyone around a
table informally has not resolved the matter and there is a risk of legal proceedings. To avoid
legal proceedings, the commissioner may then offer to engage a third party organisation to act as
a mediator. If both parties are in agreement, the commissioner will be empowered to do that, and
there will be no issue about the lawfulness of the commissioner’s allocating funds for the service.

Question, That the Committee is content with the clause, subject to the Committee’s proposed
amendment, put and agreed to.

Clause 12 agreed to.

Clause 13 (Formal investigations)

The Chairperson:
This clause provides the commissioner with the power to conduct formal investigations into the
actions of those organisations that are known as relevant authorities. Are there any

recommendations for amendments?

Mr Elliott:
I just have a query that relates to the next few clauses. Clause 13(5) states that:

“Every formal investigation must be conducted in private.”

Some of the other clauses talk about evidence from the formal investigation and further
action. If the investigation is conducted in private, what happens with the outcome? | assume
that that does remain in private. From later clauses, | note that it is sent to all of the interested
parties. Is that then the property of those interested parties, or is the report still under the

ownership of the commissioner?

Mr Orr:
The commissioner will produce the report. There is a requirement for the commissioner to

publish in a register any appropriate recommendations in the report and to make that register
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available to all interested parties. It is clearly the intention that, if there is a recommendation
made as a result of the formal investigation, it will be in the public domain or brought to the

attention of as many people as the commissioner considers appropriate.

Mr Elliott:
Is that clear in the further clauses?

Mr Orr:
Yes, it is.

Question, That the Committee is content with the clause, put and agreed to.
Clause 13 agreed to.

Clause 14 (Formal investigations: exclusions)

The Chairperson:
This clause prevents the commissioner from carrying out a formal investigation into a matter in
which he or she has previously brought, intervened in or provided assistance with legal

proceedings.

Dr Farry:
Have we considered the situation in which new material coming to light leads to a closed

investigation being reopened?

Ms Corderoy:
I am not sure whether it is dealt with in this clause, but it was brought to our attention in your
consultation. Our legal people felt that the clauses provided for that, but in situations where new
information came to light for an inquiry, it would be up to the inquiry to deal with it. They also
felt that there was a risk that somebody might withhold information from an inquiry just so that

they could go to the commissioner.

Dr Farry:

So that point has been worked through?
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Ms Corderoy:
Yes, it has.

Question, That the Committee is content with the clause, put and agreed to.

Clause 14 agreed to.

Clause 15 agreed to.

Clause 16 (Further action following report on formal investigations)

The Chairperson:
This clause follows on from clause 15 and relates to the follow-up action that the commissioner
can take after he or she has published a report on a formal investigation.

Mr Orr:
To answer the query about the part of the Bill that makes it clear that the commissioner must
make public the recommendations, it is clause 16(5). That subsection states that the
commissioner must maintain a register, so there is an obligation to maintain details of
recommendations that are contained in reports made under clause 15, which deals with formal

investigatory reports.

Question, That the Committee is content with the clause, put and agreed to.

Clause 16 agreed to.

Clause 17 (Evidence in formal investigations)
The Chairperson:
This clause sets out the type of evidence or information that a commissioner may have access to

in order to conduct a formal investigation.

Question, That the Committee is content with the clause, put and agreed to.

Clause 17 agreed to.

Clause 18 (Powers of entry and inspection for purposes of formal investigation)
The Chairperson:

Subsections 1 to 6 provide the commissioner with the power, when carrying out a formal
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investigation into premises that are managed by a relevant authority, to at any reasonable time

enter a building in which an older person lives, is being held, or is receiving care or education.

Question, That the Committee is content with the clause, put and agreed to.

Clause 18 agreed to.

Clause 19 (Obstruction and contempt in relation to formal investigation)

The Chairperson:
Subsections 1 to 3 provide a sanction against obstruction of the commissioner as he or she
conducts a formal investigation.

Question, That the Committee is content with the clause, put and agreed to.
Clause 19 agreed to.

Clause 20 (Disclosure of information by commissioner)

The Chairperson:
This clause provides for restrictions on the disclosure of information obtained by the
commissioner during a formal investigation. Do members have any recommendations or
amendments?

Question, That the Committee is content with the clause, put and agreed to.

Clause 20 agreed to.

Clause 21 (Review of this Act)

The Chairperson:
This clause provides for the commissioner to review the workings of the Bill and send a report to
the First Minister and deputy First Minister. The Department has suggested an amendment that
would make it a requirement that reviews be carried out at least every five years. That seems to
be fairly self-explanatory. Do members have any queries on that, or recommendations or

amendments? Is the Committee content with the wording of the amendment?

Question, That the Committee is content with the clause, subject to the Committee’s proposed
amendment, put and agreed to.

Clause 21 agreed to.
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Clause 22 (Privilege for certain publications)

The Chairperson:
This clause provides that any report that the commissioner is required or permitted to publish is
exempt from challenge under the law of defamation. | wish. Do members have any

recommendations or amendments?

Question, That the Committee is content with the clause, put and agreed to.
Clause 22 agreed to.

Clause 23 (Application of this Act: relevant authorities with mixed functions)

The Chairperson:
This clause provides that for a general healthcare provider, the “relevant authority” provisions of
the Bill apply to only the general healthcare provided by the provider. Do members have any
recommendations or amendments?

Question, That the Committee is content with the clause, put and agreed to.
Clause 23 agreed to.

Clause 24 (Application of this Act: matters arising before commencement)
The Chairperson:
This clause provides for the “retrospectivity” — thank you for a good word — of the Bill. Do

members have any recommendations or amendments?

Question, That the Committee is content with the clause, put and agreed to.
Clause 24 agreed to.

Clause 25 (Interpretation: “older person”)

The Chairperson:
This clause defines the use of the words “older person” to mean “a person aged 60 or over”. It
also proposes that the commissioner could deal with a matter raised by someone aged 50 or over
if it was an issue that raised a question of principle affecting people aged 50 or over. Do
members have any recommendations or amendments? Does anyone want to declare an interest?
[Laughter.]
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Mr Elliott:

There seems to be flexibility in that to investigate other age groups, or is it only 50 and over?

The Chairperson
You have to be 50 before anything happens, is that it?

Ms Corderoy:

In exceptional circumstances, yes.

Mr Elliott:
In exceptional circumstances. OK.

Dr Farry:
| appreciate the rationale for that, but there may be a tendency towards mission creep, and what is
framed as being an exception can very readily become the norm. Is there an objective standard
that the commissioner has to meet in making a decision to lower the age to 50? Should we maybe
insert words such as “the commissioner reasonably makes a decision”? One could foresee
circumstances in which the involvement of the commissioner in a case involving a 50-year-old
could be subject to a judicial review, and there may need to be some sort of reliable clause in the

legislation relating to that.

The Chairperson:

What is the definition of “reasonableness”?

Dr Farry:
Reasonableness in my legal layman’s terms is what you throw in to leave the lawyers to fight

over.

Mrs D Kelly:
On a similar point, it is my understanding from previous attendance at this Committee that, given
the fact that a number of people who have disabilities, in particular some people who have
learning disabilities, who would not have had a life expectancy beyond 50 at one stage are now,

thankfully, living longer, and that was my understanding, whether or not it needs a greater
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tightening of the clause to illustrate those facts. | understood that it was in such instances —

Dr Farry:

And Travellers.

Mrs D Kelly:
Yes, and Travellers, rather than for the general population of the over-50s. | am not going to say
whether | declare an interest or not; 1 am sure that it is well recorded.

The Chairperson:
Itis. [Laughter.] | could not hit your age with three darts.

Mr Orr, rescue me.

Mr Orr:
With regard to the question of objective standards, there are two grounds for bringing in people
aged 50 and over, and one is “exceptional circumstances”, which, | am sure you will appreciate,
is exceptional. The other ground is “a question of principle”. Our legal advice is that that is a
term that is generally understood to mean something that must affect a significant number of
people to become a matter of public interest, and that it is not just an issue affecting a particular
individual aged 50 or over. When it applies across the board it becomes a matter of public

interest, and that is why it brings that category of people within the remit of the Bill.

Dr Farry:
I am about 90% satisfied with the situation. However, a lot of issues of principle could arise with
regard to the 50-plus age group. | have a slight concern that it may be a little open-ended, but |

take some reassurance from what has been said.

Question, That the Committee is content with the clause, put and agreed to.

Clause 25 agreed to.

Clause 26 (Interpretation: “relevant authority”)
The Chairperson:

This clause defines the term “relevant authority” for the purposes of the Bill. It also includes
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other organisations that carry out work directly relevant to the lives of older people, which are
specifically listed in schedule 3. Is the Committee satisfied that that is an exhaustive list or is not

an exhaustive list?

Mr Orr:
We consider it an exhaustive list of public bodies, additional health bodies and other bodies that
have an impact on the lives of older people. That is the rationale for the list.

Question, That the Committee is content with the clause, put and agreed to.
Clause 26 agreed to.

Clause 27 (Interpretation: general)

The Chairperson:
This clause defines a number of terms used in the Bill. The Department has suggested an
amendment that would clarify that, in the legislation, when the term “interests” appears in the
Bill, it includes “rights”. Do you want to explain that and confirm your rationale? | know that

representations have been made on the issue.

Ms Corderoy:
There was ongoing lobbying on the issue throughout our consultation. In our response to the
consultation and in the debate at Second Stage, junior Minister Kelly confirmed that “interests”
was much broader and included rights. However, after representations were made to the

Committee, we felt that it was appropriate to put that clarification into the legislation.

Question, That the Commiittee is content with the clause, subject to the Committee’s proposed
amendment, put and agreed to.

Clause 27 agreed to.

Clause 28 (Commencement)

The Chairperson:
This clause provides for the provisions to the Bill to come into operation two weeks after Royal
Assent.

Question, That the Committee is content with the clause, put and agreed to.
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Clause 28 agreed to.

Clause 29 agreed to.
Schedules 1 to 3 agreed to.

The Chairperson:
I thank the officials for their attendance today and members for their co-operation. A draft report

will be prepared for Committee consideration on 29 September. The Committee is required to

report to the Assembly by 17 December, so we are well ahead of schedule. | thank everyone for

their co-operation, assistance and help.
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