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First Report

In anticipation (at the request of the Committee Office for the purposes of this report) of
delegations in respect of the technical scrutiny of statutory rules under Standing Order 43(4)
(b) given to the Examiner of Statutory Rules by the appropriate Committees for this mandate
of the Assembly, | submit my report on the statutory rules listed in the Appendix.

My terms of reference are essentially set out in Standing Order 43(6) (taken with the
delegations under Standing Order 43(4)(b)). They are as follows:

“(6) In scrutinising an instrument the appropriate Committee shall inter alia consider the
instrument with a view to determining and reporting on whether it requires to be drawn
to the special attention of the Assembly on any of the following grounds, namely, that —

(a) it imposes a charge on the public revenues or prescribes the amount of any
such charge;

(b) it contains provisions requiring any payment to be made to any Northern Ireland
department or public body in respect of any approval, authorisation, licence or
consent or of any service provided or to be provided by that department or body
or prescribes the amount of any such payment;

(c) the parent legislation excludes it from challenge in the courts;

(d) it purports to have retrospective effect where the parent legislation confers no
express authority so to provide;

(e) there appears to have been unjustifiable delay in the publication of it or in the
laying of it before the Assembly;

(f) there appears to be a doubt whether it is intra vires or it appears to make some
unusual or unexpected use of the powers conferred by the parent legislation;

(8) it calls for elucidation;

(h) it appears to have defects in its drafting;

or on any other ground which does not impinge on its merits or the policy behind it.”.

Statutory rules to which attention is drawn in this report

For the purposes of this report | have listed in a separate section B (following the main

part of the report breaches of the 21-day rule (that is to say, the long-established rule of
practice in the case of a statutory rule subject to negative resolution whereby the rule-making
authority should allow at least 21 days between the laying of the statutory rule and its coming
into operation) where | have no other points to bring to the attention of the appropriate
statutory committee or the Assembly. | have grouped these by Committee. In each case the
explanation provided by the department concerned seems to be reasonable.

A. Statutory rules to which attention is drawn on various grounds

The Employment and Support Allowance (Limited Capability for Work and Limited
Capability for Work-related Activity) (Amendment) Regulations (Northern Ireland) 2011
(S.R. 2011/76)

I draw the attention of the Committee for Social Development and the Assembly to the
Employment and Support Allowance (Limited Capability for Work and Limited Capability for
Work-related Activity) (Amendment) Regulations (Northern Ireland) 2011 (S.R. 2011/76)
on the ground that the Regulations could have been better and more clearly drafted in one
respect: see Schedules 1 and 2/new Schedules 2 and 3 to the Employment and Support
Allowance Regulations (Northern Ireland) 2008, paragraph 1. (These Regulations follow




Report of the Examiner of Statutory Rules to the Assembly and the Appropriate Committees

the corresponding regulations for Great Britain contained in S.l. 2011/228 drafted by the
Department for Work and Pensions.)

5. One of the components for assessing whether a claimant has limited capability to work or
whether a claimant has limited capability of work-related activity is expressed in terms of
“mobilising unaided by another person with or without a walking stick, manual wheelchair or
other aid...”; and one of the associated “descriptors” applied to that is expressed in terms
of “cannot ... mobilise more than 50 metres without stopping ...."”. The Department for Social
Development has explained the policy: expanding on the concept of “walking”, it is to identify
a person’s mobility in and around the workplace; the person’s ability to get from A to B. That
seems simple enough, and presents no problems. So why is there the need to express it
in the rather Humpty Dumptyish® manner of “mobilising” and “mobilise” (in a very awkward
and obscure intransitive construction that goes well outside anything in the Oxford English
Dictionary definition) when “moving” and “move” would surely suffice in this context? (“Move”
is used elsewhere in the context of transferring or moving from one seated position to
another, but there seems to be no essential conflict in terminology between that proposition
and the proposition of moving for more than 50 metres.) | would urge the Department (and
the Department for Work and Pensions, where the unfortunate terminology originated) to
reconsider the concept of “mobilising”— and certainly not perpetuate it in other regulations.
If there is a perfectly clear everyday term readily available, then why invent a new one with a
particularly ungainly appearance — piling Pelion on Ossa?, as some might put it?

The Animal By-Products (Enforcement) Regulations (Northern Ireland) 2011
(S.R. 2011/124)

6. I draw the attention of the Committee for Agriculture and Rural Development and the
Assembly to the Animal By-Products (Enforcement) Regulations (Northern Ireland)
2011 (S.R. 2011/124) on the ground that one provision is of doubtful vires under the
European Communities Act 1972, acknowledged by the Department of Agriculture and
Rural Development. There is also a breach of the 21-day rule, which the Department has
explained in terms of the threat of infraction proceedings by the European Commission.
These Regulations are made under section 2(2) of the European Communities Act 1972.
Regulation 19(a) contains a penalty on summary conviction of imprisonment for a term not
exceeding six months. | asked the Department whether it was satisfied that this was intra
vires, given the restriction in the section 2(2) powers in paragraph 1(1)(d)® of Schedule
2 to the Act (creation of a new offence — not more than three months’ imprisonment on
summary conviction). It seemed to me that there was a large element of new offence here
and not simply the re-enactment of an existing offence. The Department had consulted the
Department of Justice on the penalty. But in light of my query the Department has looked
again at the penalty in conjunction with its legal advisers and is now of the view that “there
is a significant risk that a court would hold this to be a new offence”. Accordingly, the
Department intends to amend the penalties provision so that a term of imprisonment not
exceeding three months applies across the board. Plainly, from the Department’s point of
view and indeed generally, the sooner it brings forward the amending regulations the better.

1 “When | use a word,” Humpty Dumpty said in rather a scornful tone, “it means just what | choose it to mean - neither
more nor less.”: Lewis Carroll, Through the Looking-Glass, chapter 6.

2 “Ter sunt conati imponere Pelio Ossam” (Thrice did they strive to set (Mount) Pelion on (Mount) Ossa): Virgil,
Georgics i, 281

3 European Communities Act 1972 Schedule 2 paragraph 1(1)(d)

1.—(1)The powers conferred by section 2(2) of this Act to make provision for the purposes mentioned in section 2(2)
(a) and (b) shall not include power—

(d) to create any new criminal offence punishable with imprisonment for more than two years or punishable on
summary conviction with imprisonment for more than three months or with a fine of more than [Fllevel 5 on the
standard scale/my annotation supplementing those on the Legislation.gov.uk website : or the statutory maximum
[to be used in the case where an offence may be dealt either summarily or on indictment and it is dealt with summarily
resulting in a summary conviction]] (if not calculated on a daily basis) or with a fine of more than [F2£100 a day].
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10.

The Waste Regulations (Northern Ireland) 2011 (S.R. 2011/127)

I draw the attention of the Committee for the Environment and the Assembly to the Waste
Regulations (Northern Ireland) 2011 (S.R. 2011/127) on the ground that they were
defectively drafted in one respect, acknowledged by the Department of the Environment.
Regulation 26 (amending the Deposits in the Sea (Exemptions) Order 1995) looked odd on
its face in terms of the form of the amendment employed: a revocation was given the form of
something resembling a textual amendment. But it seems that the intended amended was

in fact unnecessary as it had been overtaken in a wider revocation (of the whole of the 1995
Order) in S.R. 2011/78, in operation two days earlier. The revocations have been noted, |
understand, for the Chronological Table of Statutory Rules; and that probably disposes of the
point, given that this is an amending rather than a freestanding provision — so that a further
tidying amendment would perhaps achieve little, if anything.

The Presbyterian Mutual Society (Financial Assistance to Members) (Amendment)
Scheme Regulations (Northern Ireland) 2011 (S.R. 2011/142)

The Presbyterian Mutual Society Financial Assistance Scheme Regulations (Northern
Ireland) 2011 (S.R. 2011/143)

| draw the attention of the Committee for Enterprise, Trade and Investment and the
Assembly to the Presbyterian Mutual Society (Financial Assistance to Members)
(Amendment) Scheme Regulations (Northern Ireland) 2011 (S.R. 2011/142) and the
Presbyterian Mutual Society Financial Assistance Scheme Regulations (Northern Ireland)
2011 (S.R. 2011/143) on the ground that they are not in accordance with established
legislative practice as previously pointed out in guidance offered by the Examiner of
Statutory Rules in his Twelfth Report of Session 2008/2009, acknowledged by the
Department of Enterprise, Trade and Investment (and its legal advisers). It seems that

the Department had in the first drafts followed the guidance that | set out in some detail in
that report about framing the recital of powers/preamble to closely reflect the conditions
precedent (including the recital of the determination by the First Minister and the deputy First
Minister, acting jointly) set out in the Financial Assistance Act (Northern Ireland) 2009, but
that its legal advisers subsequently advised that the Department should revert to the form
of recital/preamble set out in S.R. 2009/70 (the statutory rule in which context | set out my
guidance in the first place). The Department and (particularly in this case, to put the matter
fairly to all concerned) its legal advisers (although the Department and its legal advisers are
of course, in the Assembly’s eyes, one in the same) acknowledge the point. | simply refer to
the guidance in the Session 2008,/2009 Report and again emphasis that it does not affect
the validity or working of the Regulations.

The Legal Aid for Crown Court Proceedings (Costs) (Amendment) Rules (Northern
Ireland) 2011 (S.R. 2011/152)

I draw the attention of the Committee for Justice and the Assembly to the Legal Aid for
Crown Court Proceedings (Costs) (Amendment) Rules (Northern Ireland) 2011 (S.R.
2011/152) on the ground that the Rules, as laid before the Assembly, contained a number
of fairly minor errors, drawn to the attention of the Examiner of Statutory Rules by the
Department of Justice (Northern Ireland Courts and Tribunals Service).

The Rules were made on 23 March 2011, before the dissolution on the previous Assembly
at midnight on 24 March 2011, and were laid on the same day. On 31 March 2011 the
Courts and Tribunals Service contacted me to indicate that there were a number of errors in
the version on the Rules as laid, and that unfortunately some of these appeared (or did not
appear in the case of the omitted text, which | mention below) in the version made by the
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Department on 23 March 2011: they were mostly in rule 18(b), (e) and (l) (amending various
tables in Schedule 1 to the Legal Aid for Crown Court Proceedings (Costs) Rules 2005

(“the 2005 Rules”); one very minor slip was in rule 20 (amending Schedule 3 to the 2005
Rules — misspelt reference to the Misuse of Drugs Act 1971). Most of the errors mentioned
by the Courts and Tribunals Service were very minor indeed (for example, sub-paragraph
numbering out of sequence and minor punctuation points). One point, however, did seem to
me to be more troublesome, namely, missing text in the table of solicitors’ fees substituted in
Schedule 1 to the 2005 Rules (after paragraph 19) by rule 18(l). | have reproduced the table
below, setting out the missing text in bold.

“TABLES OF ADDITIONAL FEES

SOLICITOR

Paragraph providing for
Type of work fee Fee

PPE Enhanced Fee

PPE Range
751 - 1,000 pages £1,150
1,001 - 1,250 pages £2,300
1,251 - 1,500 pages £3,450
1,501 - 1,750 pages 10A

£4,600
1,751 - 2,000 pages £5,750
2,001 - 2,250 pages £6,900
2,251 - 2,500 pages £8,050
2,501 + pages An additional £1,150 per

additional 250 pages

Arraignment — Not Guilty 11 £90
Standby Fee 12(1) £375
Appearing at deferred sentencing hearing 15(1)(a) £188
Appearing at other sentencing hearing 15(1)(b) £100
Late sitting fee 17 £188
Cases within paragraph 2 19 £563
Application Fee 1
(hearing not exceeding 1.5 hours) £113
Application Fee 2 12(2),13,14 and 16
(hearing exceeding 1.5 hours but not
exceeding 3 hours) £188

Application Fee 3
(hearing exceeding 3 hours) £375

Court-ordered youth conference

Lower standard fee 18A
(conferences lasting up to and
including 1 hour) £70
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12.

13.

Paragraph providing for
Type of work fee Fee

Principal standard fee
(conferences lasting more than 1 hour
but not exceeding 2 hours)” £112.50

The Courts and Tribunals Service drew my attention to the fact that the corresponding fees
were included in the table in respect of fees for counsel included in the same amending
provision.

The Courts and Tribunals Service sought my views. Having considered the nature and extent
of the errors and the avowed intention of the Courts and Tribunals Service, | took the view
that there was nothing to be served in this case by making an amending statutory rule; rather
| took the view that these could be treated as printing slips and corrected accordingly in the
final printed version. | indicated that view to the Courts and Tribunals Service. But | make

the observation there are plainly limits on how far slips can be corrected administratively
rather than by legislation, and it is perhaps a matter of judgement as to what is clearly more
substantive point that requires legislative amendment. In this case my view was that the slips
were minor in the context of the regulations as a whole and that they were of a nature such
that they could be treated as printing errors and corrected accordingly in the final printed
version.

B. Breaches of the 21-day rule

The Road Vehicles (Lighting) (Amendment No. 2) Regulations (Northern Ireland) 2011
(S.R. 2011/94)

| draw the attention of the Committee for the Environment and the Assembly to the

Road Vehicles (Lighting) (Amendment No. 2) Regulations (Northern Ireland) 2011 (S.R.
2011/94) on the ground that the Regulations were laid in breach of the 21-day rule,
explained by the Department of the Environment. This amendment corrected a minor error
in earlier amending Regulations discovered by the Department soon after the making of the
earlier amending Regulations.

The Recovery of Health Services Charges (Amounts) (Amendment) Regulations
(Northern Ireland) 2011 (S.R. 2011/103)

The Misuse of Drugs (Amendment) Regulations Northern Ireland) 2011 (S.R. 2011/153)

The Misuse of Drugs (Designation) (Amendment) Order Northern Ireland) 2011
(S.R. 2011 /154)

| draw the attention of the Committee for the Environment and the Assembly to the
Recovery of Health Services Charges (Amounts) (Amendment) Regulations (Northern
Ireland) 2011 (S.R. 2011/103), the Misuse of Drugs (Amendment) Regulations Northern
Ireland) 2011 (S.R. 2011/153) and the Misuse of Drugs (Designation) (Amendment) Order
Northern Ireland) 2011 (S.R. 2011/154) on the ground that the statutory rules were laid
in breach of the 21-day rule, explained by the Department of Health, Social Services and
Public Safety in terms of parity with Great Britain.
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14.

15.

16.

The Occupational Pension Schemes (Levy Ceiling) Order (Northern Ireland) 2011
(S.R. 2011/122)

The Pension Protection Fund (Pension Compensation Cap) Order (Northern Ireland)
2011 (S.R. 2011/123)

The Social Fund Maternity and Funeral Expenses (General) (Amendment) Regulations
Northern Ireland) 2011 (S.R. 2011/130)

| draw the attention of the Committee for Social Development and the Assembly to

the Occupational Pension Schemes (Levy Ceiling) Order (Northern Ireland) 2011(S.R.
2011/122), the Pension Protection Fund (Pension Compensation Cap) Order (Northern
Ireland) 2011 (S.R. 2011/123) and the Social Fund Maternity and Funeral Expenses (General)
(Amendment) Regulations Northern Ireland) 2011 (S.R. 2011/130) on the ground that
the statutory rules were laid in breach of the 21-day rule, explained by the Department for
Social Development in terms of parity with Great Britain.

The Education (Student Loans) (Repayment) (Amendment) Regulations (Northern
Ireland) 2011 (S.R. 2011/137)

The Code of Practice (Disciplinary and Grievance Procedures) (Appointed Day) Order
(Northern Ireland) 2011 (S.R. 2011/160)

The Industrial Tribunals (Constitution and Rules of Procedure) (Amendment) Regulations
(Northern Ireland) 2011 (S.R. 2011/161)

The Fair Employment Tribunal (Rules of Procedure) (Amendment) Regulations (Northern
Ireland) 2011 (S.R. 2011/162)

The Transfer of Undertakings and Service Provision Change (Protection of Employment)
(Amendment) Regulations (Northern Ireland) 2011 (S.R. 2011/163)

| draw the attention of the Committee for Employment and Learning and the Assembly to
the Education (Student Loans) (Repayment) (Amendment) Regulations (Northern Ireland)
2011 (S.R. 2011/137), the Code of Practice (Disciplinary and Grievance Procedures)
(Appointed Day) Order (Northern Ireland) 2011 (S.R. 2011/160), the Industrial Tribunals
(Constitution and Rules of Procedure) (Amendment) Regulations (Northern Ireland)

2011 (S.R. 2011/161), the Fair Employment Tribunal (Rules of Procedure) (Amendment)
Regulations (Northern Ireland) 2011 (S.R. 2011/162) and the Transfer of Undertakings
and Service Provision Change (Protection of Employment) (Amendment) Regulations
(Northern Ireland) 2011 (S.R. 2011/163) on the ground that the statutory rules were laid
in breach of the 21-day rule, explained by the Department for Employment and Learning in
terms of parity/beginning of the tax year in the case of student loans; and, in the case of
the four employment-related statutory rules, explained in terms of the implementation of
the changes brought about by the Employment Act (Northern Ireland) 2011.

The Sex Discrimination Order 1976 (Amendment) Regulations (Northern Ireland) 2011
(S.R. 2011/156)

| draw the attention of the Committee for Office of the First Minister and deputy first
Minister and the Assembly to the Sex Discrimination Order 1976 (Amendment) Regulations
(Northern Ireland) 2011 (S.R. 2011/156) on the ground that the Regulations were laid in
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breach of the 21-day rule, explained by the Office of the First Minister and deputy First Minister
in terms of the risk of infraction proceedings brought by the European Commission.

W G Nabney
Examiner of Statutory Rules
26 May 2011
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Appendix

(The attention of the appropriate Committees and the Assembly is drawn to those statutory
rules marked in bold)

Statutory rules requiring the approval of the Assembly (confirmatory procedure)
The Social Security Benefits Up-rating Order (Northern Ireland) 2011 (S.R. 2011/119)

Statutory rules subject to negative resolution
The Trunk Road T8 (Randalstown to Toome) Order (Northern Ireland) 2011 (S.R. 2011/74)

The Planning (General Development) (Amendment) Order (Northern Ireland) 2011
(S.R. 2011/75)

The Employment and Support Allowance (Limited Capability for Work and Limited
Capability for Work-related Activity) (Amendment) Regulations (Northern Ireland) 2011
(S.R. 2011/76)

The Marine Licensing (Application Fees) Regulations (Northern Ireland) 2011 (S.R. 2011/77)

The Marine Licensing (Exempted Activities) Regulations (Northern Ireland) 2011
(S.R. 2011/78)

The Marine Licensing (Register of Licensing Information) Regulations (Northern Ireland) 2011
(S.R. 2011/79)

The Whole of Government Accounts (Designation of Bodies) Order Northern Ireland) 2011
(S.R. 2011/82)

The Occupational and Personal Pension Schemes (Miscellaneous Amendments) Regulations
(Order (Northern Ireland) 2011 (S.R. 2011/89)

The Rate Relief (Low-Carbon Homes Scheme) (Revocation and Savings) Regulations (Northern
Ireland) 2011 (S.R. 2011/91)

The Rate Relief (Energy Efficiency Homes Scheme) (Revocation and Savings) Regulations
(Northern Ireland) 2011 (S.R. 2011/92)

The Road Vehicles (Lighting) (Amendment No. 2) Regulations (Northern Ireland) 2011
(S.R. 2011/94)

The Seed Potatoes (Tuber Inspection Fees) (Amendment) Regulations (Northern Ireland) 2011
(S.R. 2011/97)

The Trunk Road T8 (Toome to Castledawson) Order (Northern Ireland) 2011 (S.R. 2011/98)
The Planning (Fees) (Amendment) Regulations (Northern Ireland) 2011 (S.R. 2011/99)
The Landfill (Amendment) Regulations (Northern Ireland) 2011 (S.R. 2011/101)

The Recovery of Health Services Charges (Amounts) (Amendment) Regulations (Northern
Ireland) 2011 (S.R. 2011/103)

Categories of Tourist Establishment (Statutory Criteria) (Amendment) Regulations (Northern
Ireland) 2011 (S.R. 2011/104)

Statutory Inspection of Tourist Establishments (Fees) Regulations (Northern Ireland) 2011
(S.R. 2011/105)

The National Insurance Contributions Credits (Miscellaneous Amendments) Regulations
(Northern Ireland) 2011 (S.R. 2011/107)
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The Social Security (Deferral of Retirement Pensions) Regulations (Northern Ireland) 2011
(S.R. 2011/109)

The Guaranteed Minimum Pensions Increase Order (Northern Ireland) 2011 (S.R. 2011/112)

The Pension Protection Fund (pensions on Divorce etc.: Charges) Regulations (Northern
Ireland) 2011 (S.R. 2011/114)

The Supervision and Treatment Orders (Maximum Period) Order (Northern Ireland) 2011
(S.R. 2011/115)

Superannuation (Office of the Director and Deputy Director of Public Prosceutions) Order
(Northern Ireland) 2011 (S.R. 2011/116)

Local Government Pension Scheme (Councillors) (Amendment) Regulations (Northern Ireland)
2011 (S.R. 2011/117)

The Aquatic Animal Health (Amendment) Regulations (Northern Ireland) 2011 (S.R.
2011/118)

The Social Security Benefits Up-rating Regulations (Northern Ireland) 2011 (S.R. 2011/120)

The Social Security (Industrial Injuries) (Dependency) (Permitted Earnings Limits) Order
(Northern Ireland) 2011 (S.R. 2011/121)

The Occupational Pension Schemes (Levy Ceiling) Order (Northern Ireland) 2011
(S.R. 2011/122)

The Pension Protection Fund (pension Compensation Cap) Order (Northern Ireland) 2011
(S.R. 2011/123)

The Animal By-Products (Enforcement) Regulations (Northern Ireland) 2011 (S.R. 2011/124)
The Waste Regulations (Northern Ireland) 2011 (S.R. 2011/127)

The Social Fund Maternity and Funeral Expenses (General) Regulations Northern Ireland)
2011 (S.R. 2011/130)

The Social Security (Miscellaneous Amendments) Regulations (Northern Ireland) 2011
(S.R. 2011/135)

The Housing Benefit (Miscellaneous Amendments) Regulations (Northern Ireland) 2011
(S.R. 2011/136)

The Education (Student Loans) (Repayment) (Amendment) Regulations (Northern Ireland)
2011 (S.R. 2011/137)

The Presbyterian Mutual Society (Financial Assistance to Members) Scheme Regulations
(Northern Ireland) 2011 (S.R. 2011/142)

The Presbyterian Mutual Society Financial Scheme Regulations (Northern Ireland) 2011
(S.R. 2011/143)

The Insolvency (Amendment) Rules (Northern Ireland) 2011 (S.R. 2011/151)

The Legal Aid for Crown Court Proceedings (Costs) (Amendment) Rules Northern Ireland)
2011 (S.R. 2011/152)

The Misuse of Drugs (Amendment) Regulations Northern Ireland) 2011 (S.R. 2011/153)

The Misuse of Drugs (Designation) (Amendment) Order Northern Ireland) 2011
(S.R. 2011/154)
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The Gas and Electricity (Internal Markets) Regulations Northern Ireland) 2011 (S.R. 2011/155)

The Sex Discrimination Order 1976 (Amendment) Regulations Northern Ireland) 2011
(S.R. 2011/156)

The Cross-Border Mediation Regulations Northern Ireland) 2011 (S.R. 2011/157)

The Code of Practice (Disciplinary and Grievance Procedures) (Appointed Day) Order
(Northern Ireland) 2011 (S.R. 2011 /160)

The Industrial Tribunals (Constitution and Rules of Procedure) (Amendment) Regulations
(Northern Ireland) 2011 (S.R. 2011/161)

The Fair Employment Tribunal (Rules of Procedure) (Amendment) Regulations (Northern
Ireland) 2011 (S.R. 2011/162)

The Transfer of Undertakings and Service Provision Change (Protection of Employment)
(Amendment) Regulations (Northern Ireland) 2011 (S.R. 2011/163)

The Health and Social Services Trusts (Membership and Procedure) (Amendment) Regulations
(Northern Ireland) 2011 (S.R. 2011/164)

The Regulation and Improvement Authority (Appointments and Procedure) (Amendment)
Regulations (Northern Ireland) 2011 (S.R. 2011/165)

The Northern Ireland Medical and Dental Training Agency (Establishment and Constitution)
(Amendment) Regulations (Northern Ireland) 2011 (S.R. 2011/166)

Statutory rules subject to laying but not subject to Assembly proceedings
Pensions Increase (Modification) Order (Northern Ireland) 2011 (S.R. 2011/128)
Pensions Increase (Review) Order (Northern Ireland) 2011 (S.R. 2011/129)

Statutory rules not subject to laying and but not subject to Assembly proceedings
The County Court (Amendment No. 2) Rules (Northern Ireland) 2011 (S.R. 2011/100)
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