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1 Introduction 

This paper has been prepared for the Committee for Justice’s review of the operation 

of the amendments made by Schedules 2 to 5 to the Northern Ireland Act 2009. The 

Committee for Justice has requested further information on the process of 

appointments to the Court of Appeal in England and Wales, and how it differs from the 

process in Northern Ireland. 

2  Appointments to the Court of Appeal in England and Wales 

There are statutory requirements in England and Wales on recommendations for 

appointments to the Court of Appeal. These requirements are set out in sections 76-84 

of the Constitutional Reform Act 2005. The legislation requires the Lord Chancellor to 

make a recommendation to fill any vacancy in the Court of Appeal.1 The Lord 

Chancellor may make a request to the Judicial Appointments Commission to make a 

recommendation; however before making such a request, the Lord Chancellor must 

                                                
1
   Sec 77 of the Constitutional Reform Act 2005 
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consult with the Lord Chief Justice.2 The Judicial Appointments Commission 

determines the process it will follow in making a selection.3 On receiving the request 

from the Lord Chancellor, the Commission must convene a panel to determine and 

apply the selection process and to make a selection.4 The Constitutional Reform Act 

2005 also makes provision for the composition of the membership of the selection 

panel convened by the Commission. The panel must include four members which 

include:5 

• The Lord Chief Justice or his nominee who is chairman of the panel; 

• A Head of Division or Lord Justice of Appeal designated by the Lord Chief 

Justice; 

• The Chairman of the Judicial Appointments Commission or his nominee; 

• A lay member of the Judicial Appointments Commission nominated by the third 

member. 

The legislation requires that on any vote of the panel, the chairman of the panel has an 

additional, casting vote in the event of a tie.6 The panel must subsequently submit a 

report to the Lord Chancellor, stating who has been selected and any other information 

required by the Lord Chancellor.7 The Lord Chancellor can accept the selection, reject 

it or ask the Commission to reconsider.8 However the power of the Lord Chancellor to 

reject a selection is only exercisable on the grounds that the Lord Chancellor is of the 

view that the selected person is not suitable for the office in question.9 The power of 

the Lord Chancellor to ask the panel to reconsider its selection is exercisable only on 

the grounds that the Lord Chancellor is of the opinion that the selected candidate is not 

suitable for the office concerned or there is evidence that the selected person is not the 

best candidate on merit.10  

A joint note on the Court of Appeal Selection Process has been agreed by Judicial 

Appointments Commission (JAC) and Judicial Executive Board (JEB). The note sets 

out the approaches and principles the JAC and JEB commend each selection panel to 

consider during the selection procedure.11 This is contained in Annex A of this paper.  

3    Appointments to the Court of Appeal in Northern Ireland 

In Northern Ireland, there are no similar statutory provisions to those in the 

Constitutional Reform Act 2005 setting out the processes to be followed for the 

                                                
2
  Section 78 of the Constitutional Reform Act 2005 

3
  http://jac.judiciary.gov.uk/about-jac/142.htm  

4
  Section 79 of the Constitutional Reform Act 2005 

5
  Section 80 of the Constitutional Reform Act 2005 

6
  Section 80 (13) of the Constitutional Reform Act 2005 

7
  Section 81 of the Constitutional Reform Act 2005 

8
  Section 82 of the Constitutional Reform Act 2005 

9
  Section 83 (1) of the Constitutional Reform Act 2005 

10
  Section 83 (2) of the Constitutional Reform Act 2005 

11
  Process for Appointments to the Court of Appeal, available at 

http://jac.judiciary.gov.uk/static/documents/Process_for_Appointments_to_the_Court_of_Appeal.pdf  

http://jac.judiciary.gov.uk/about-jac/142.htm
http://jac.judiciary.gov.uk/static/documents/Process_for_Appointments_to_the_Court_of_Appeal.pdf
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appointments of Justices of Appeal. The Northern Ireland Act 2009 provides that 

appointments of Justices of Appeal in Northern Ireland are made by the Queen on 

recommendation made by the Prime Minister. Before making the recommendation on 

appointment, the Prime Minister must consult with the Lord Chief Justice (or if that 

office is vacant or the Lord Chief Justice is not available, the Senior Lord Justice of 

Appeal who is available) and the Northern Ireland Judicial Appointments Commission 

(NIJAC).12  

 

 4 Conclusion 

It will be seen that: 

In England and Wales, the Constitutional Reform Act sets out more detail on the 

process for appointing Court of Appeal judges. 

In England and Wales, it is the Lord Chancellor who makes the final recommendation 

rather than the Prime Minister 

In England and Wales, the Judicial Appointments Commission makes a selection for 

recommendation; in Northern Ireland the legal duty is only for the Prime Minister to 

consult with the Lord Chief Justice and NIJAC. 
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  Schedule 2 of the Northern Ireland Act 2009 
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Annex A: Practice Note Process for Appointments to the Court of Appeal 
in England and Wales13 
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  http://jac.judiciary.gov.uk/static/documents/Process_for_Appointments_to_the_Court_of_Appeal.pdf  

http://jac.judiciary.gov.uk/static/documents/Process_for_Appointments_to_the_Court_of_Appeal.pdf
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